
GIFT DUTY CONVENTION (UNITED STATES 
OF AMERICA). 

No. 84 of 1953. 
A n Act to give the force of L a w to a Convent ion 

with the United States of Amer ica with 
respect to Duties and Taxes on Gifts, and for 
purposes incidental thereto. 

[Assented to 11th December, 1953.] 

BE it enacted by the Queen's Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 

Australia, as follows:— 
Short title. 1. This Act may be cited as the Gift Duty Convention (United 

States of America) Act 1953. 
Commencement. 2. This Act shall come into operation on the day on which it 

receives the Royal Assent. 
Definitions. 3. In this Act, unless the contrary intention appears 

"Australian duty" means gift duty imposed by the Gift Duty 
Act 1941-1947; 
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"foreign du ty" means a tax imposed by the laws of the United 
States of America, being a tax to which the Convention 
applies; 

" the Assessment Ac t" means the Gift Duty Assessment Act 
1941-1953; 

" the Convention" means the Convention between the Govern
ment of the Commonwealth and the Government of the 
United States of America for the avoidance of double taxation 
and the prevention of fiscal evasion with respect to taxes 
on gifts, being the convention a copy of which is set out in 
the Schedule to this Act. 

Incorporation. 4.—(1.) Subject to the next succeeding sub-section, the Assessment 
Act is incorporated and shall be read as one with this Act. 

(2.) The provisions of this Act have effect notwithstanding 
anything inconsistent with those provisions contained in the Assess
ment Act. 

The Convention 
to have the 
force of law. 

5. Subject to this Act, the provisions of the Convention, so far as 
those provisions affect Australian duty, shall, on and after the date 
on which the Convention comes into force, have the force of law in 
relation to gifts in respect of which the Convention is effective. 

Determination 
of claims for 
credits. 

6.—(1.) Where a claim is made for a credit for foreign duty in 
accordance with the provisions of the Convention, the Commissioner 
shall determine whether a credit is allowable and, if so, the amount 
of the credit. 

(2.) A determination under this Act does not form part of an 
assessment under the Assessment Act. 

(3.) As soon as conveniently may be after a determination is made, 
the Commissioner shall serve notice in writing of the determination, 
by post or otherwise, upon the person claiming the credit. 

(4.) The notice in writing under the last preceding sub-section 
may be included in a notice of assessment. 

Evidence of 
determinations. 

7. The production of a notice of a determination, or of a document 
under the hand of the Commissioner, the Second Commissioner or a 
Deputy Commissioner purporting to be a copy of a notice of a 
determination, is conclusive evidence of the due making of the deter
mination and (except in proceedings on appeal against the deter
mination) that the determination is correct. 

Amendment of 
determinations. 

8.—(1.) Subject to the next two succeeding sub-sections, the 
Commissioner may at any time amend a determination in such manner 
as he thinks necessary. 

(2.) Where a person claiming a credit for foreign duty has made to 
the Commissioner a full and true disclosure of all the material facts 
necessary for the making of a determination and a determination is 
made after that disclosure, an amendment of the determination 
decreasing the amount of a credit shall not be made except to correct 
an error in calculation or a mistake of fact or in consequence of an 
adjustment credit or refund of Australian duty or foreign duty. 
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(3.) An amendment of a determination increasing the amount 
of a credit for foreign duty shall not be made except to correct an 
error in calculation or a mistake of fact or in consequence of an 
adjustment, credit or refund of Australian duty or foreign duty. 

(4.) Nothing in this section prevents the amendment of a deter
mination in order to give effect to the decision upon an appeal or 
review, or the amendment of a determination increasing the amount 
of a credit for foreign duty in pursuance of an objection made by the 
person who .claimed the credit or pending an appeal or review. 

(5.) An amended determination shall, for all the purposes of this 
Act, be deemed to be a determination. 

Reviews and 
appeals. 

9.—(1.) The provisions of Part VI. of the Assessment Act apply 
to and in relation to determinations under this Act in like manner 
as they apply to and in relation to assessments under the Assessment 
Act and, for the purposes of those provisions as so applying— 

(a) a reference in that Part to an assessment under the Assessment 
Act shall be read as a reference to a determination under 
this Act; and 

(b) the references in sub-section (3.) of section thirty-three, and in 
sub-section (4.) of section thirty-four, of the Assessment 
Act to the reduction of an assessment by the Commissioner 
and to the reduced assessment shall be read as references 
to the amendment of a determination by the Commissioner 

and to the amended determination, respectively. 
(2.) The fact that an appeal or reference in respect of a deter

mination is pending does not in the meantime interfere with or affect 
the determination or an assessment of duty against which a credit is 
claimed, and duty may be recovered on the assessment as if an appeal 
or reference were not pending. 

Rebates under 
section 41 of 
the Assessment 
Act. 

10. In relation to gifts made on or after the date on which the 
Convention comes into force, section forty-one of the Assessment 
Act has effect as if the reference in that section to any country outside 
Australia did not include a reference to the United States of America. 

Application 
of credit. 

11.—(1.) Subject to this section, the amount of a credit for foreign 
duty is a debt due and payable to the person entitled to the credit 
by the Commissioner on behalf of the Commonwealth. 

(2.) The Commissioner may apply the whole or a part of the credit 
in total or partial discharge of any liability to the Commonwealth 
of the person entitled to the credit arising under, or by virtue of, 
the Assessment Act or any other Act of which the Commissioner 
has the general administration. 

(3.) Where, under the last preceding sub-section, the Commissioner 
has applied an amount of credit for foreign duty in discharge of a 
liability of a person to the Commonwealth, that person shall be 
deemed to have paid the amount so applied for the purpose for which, 
and at the time at which, it has been so applied. 

Authorised Version C1953A00084



1953. Gift Duty Convention (United Stales of America). No. 84. 

(4.) Where, by reason of an amendment of a determination made 
under this Act, the amount, or the sum of the amounts, applied or 
paid by the Commissioner as a credit for foreign duty to which a 
person is entitled exceeds the amount of the credit to which that 
person is entitled, the Commissioner may recover the amount of the 
excess as if it were Australian duty due and payable by that person. 

Regulations 12. The power to make regulations conferred by section forty-
seven of the Assessment Act shall be deemed to extend to the making 
of regulations, not inconsistent with this Act, prescribing all matters 
which by this Act are required or permitted to be prescribed, or which 
are necessary or convenient to be prescribed for carrying out or giving 
effect to this Act. 

THE SCHEDULE. S e c t i o n 3 . 

CONVENTION BETWEEN THE GOVERNMENT OF THE COMMONWEALTH OF AUSTRALIA 
AND THE GOVERNMENT OF THE U N I T E D STATES OF AMERICA FOR THE A V O I D A N C E 
OF D O U B L E T A X A T I O N AND THE P R E V E N T I O N OF F I S C A L E V A S I O N WITH RESPECT 
TO T A X E S ON G I F T S . 

The Government of the Commonweal th of Austral ia and the Government of t h e 
United S ta tes of America, desiring to conclude a Convention for the avoidance of 
double taxa t ion and the prevent ion of fiscal evasion with respect t o taxes on gifts, 
have appoin ted for t h a t purpose as their respective P len ipotent ia r ies : 

The Government of the Commonweal th of Aus t r a l i a : 
Sir Percy C. Spender, K .B .E . , Q .C., Ambassador Ex t rao rd ina ry and 

Plenipotent iary of the Commonweal th of Austral ia , and 
The Government of the Un i t ed S ta tes of Amer ica : 

Mr. Wal te r Bedell Smith , Acting Secretary of S ta te of the Uni ted S ta tes 
of America, 

who, having communicated to one ano ther their full powers, found in good and due 
form, have agreed as follows: 

A R T I C L E I 

(1) The taxes which are the subject of this Convention are— 
(a) In the United States: 

The Federal gift tax; 
(b) In Australia: 

The Commonweal th gift du ty . 
(2) This Convention shall also apply to any other t ax of a substant ia l ly similar 

charac ter imposed by either Contract ing S ta te after the d a t e of s ignature of this 
Convention. 

A R T I C L E I I 

(1) In this Convention, unless the context otherwise requires— 
(a) the term "United States" means the United States of America and, when 

used in a geographical sense, includes only the Sta tes thereof, the Terri
tories of Alaska and Hawaii, and the District of Columbia; 

(b) the term "Australia" means the Commonwealth of Australia and includes 
the Terri tories of P a p u a , New Guinea and Norfolk I s l a n d ; 

(c) the term "tax" means, the Federal gift tax imposed by the United States, 
or the Commonwealth gift duty imposed by Australia, as the context 

r equ i r e s ; 
(d) the term "taxation authority" means, in the case of the United States, the 

Commissioner of Internal Revenue as authorized by the Secretary of the 
Treasury and , in the case of Austral ia , the Commissioner of Taxa t ion 
or his authorized r ep resen ta t ive ; 
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THE SCHEDULE—continued. 
(e) the term "territory", when used in relation to one or the other of the 

Contract ing States , means Australia or the Uni ted Sta tes , as the context 
requires. 

(2) In the application of the provisions of this Convention by one of t h e 
Contract ing States , any t e rm no t otherwise defined shall, unless the context otherwise 
requires, have the meaning which i t has under the laws of t h a t S t a t e relat ing t o the 
taxes which are t h e subject of this Convention. 

(3) F o r the purposes of th is Convention, t h e question whether a donor was a 
citizen, or was domiciled in any p a r t of the te r r i tory , of one of the Contract ing S t a t e s 
a t the t ime of t h e gift shall be determined in accordance with the law in force in t h a t 
ter r i tory . 

A R T I C L E I I I 
(1) Where a donor a t the t ime of the gift was a citizen of the Uni ted S ta tes or 

domiciled in any pa r t of the ter r i tory of e i ther Contract ing S ta te , the situs a t the t ime 
of the gift of rights and interests , legal or equi table , in or over the classes of proper ty 
specified in this paragraph shall, for the purposes of the imposition of t ax in respect 
of the gift by reason only of the situs of p roper ty being within the tax ing S ta te and 
for the purposes of the credit t o be allowed under Article V of this Convention, be 
determined exclusively in accordance with the following r u l e s : 

(a) Immovab le p roper ty (otherwise t h a n by way of security) shall be deemed 
t o be s i tua ted a t the place where the land concerned is l o c a t e d ; 

(b) Tangible movable p roper ty (otherwise t h a n by way of securi ty and other t h a n 
proper ty for which specific provision is hereinafter made) and bank or 
currency notes and other forms of currency recognized as legal tender a t the 
place of issue shall be deemed to be s i tua ted a t the place where t h a t 
p roper ty or currency is located, or, if in transitu, a t the place of 
de s t i na t i on ; 

(c) Debts (including bonds other than bonds referred to in sub-paragraph (d) 
hereof, bills of exchange and promissory notes, whether negotiable or not), 

secured or unsecured a n d whether under seal or no t , excluding the forms 
of indebtedness for which specific provision is m a d e elsewhere in this 
paragraph , shall be deemed to be s i tua ted a t t h e place where t h e deb to r 
is resident , b u t if the debtor , a t t h e t ime of the gift, has an established 
place of business in the S ta te in which the donor is domiciled and deb ts 
were incurred in carrying on the business of t h a t es tabl ishment , the debts 
so incurred shall be deemed to be s i t ua t ed in t h a t S t a t e ; 

(d) Bonds, stocks, debentures, and other debts being securities, issued by any 
government, municipality or public authority shall be deemed to be 

s i tua ted a t t h e place where t h a t government , municipal i ty or public 
au tho r i t y is l oca t ed ; 

(e) Bank accounts shall be deemed to be s i tua ted a t t h e place where the bank 
or branch thereof, at which the account was kept, is located; 
(f) Moneys, payable under a policy of assurance or insurance or under an annuity 

cont rac t , whether under seal or no t , shall be deemed to be s i tua ted where 
the policy or annu i ty cont rac t provides t h a t the moneys shall be payable 
or, if the policy or annu i ty cont rac t does not provide where the moneys 
shall be payable— 

(i) in the case of a company (corporation)—at the place where it 
is incorporated; 

(ii) in any other case—at the place of residence of the person by whom 
the moneys are payable; 

(g) A partnership shall be deemed to be situated at the place where the business 
of the partnership is carried on but only to the extent of the partnership 

business a t t h a t p l a c e ; 
(h) Ships and aircraft and shares thereof shall be deemed to be s i tua ted a t the 

place of registration of the ship or aircraft; 
(i) Goodwill as a trade, business or professional asset shall be deemed to be 

s i tua ted a t the place where the t r ade , business or profession t o which i t 
pertains is carried on; 
(j) Patents, trade marks and designs shall be deemed to be situated at the place 
where they are registered; 
(k) Copyright, franchises, and rights or licenses to use any copyrighted 
material, patent, trade mark or design shall be deemed to be situated at 
the place where the rights arising therefrom are exercisable. 

(2) The si tus of r ights or interests , legal or equi table , in or over p roper ty no t 
specified in paragraph (1) of this Article, shall be determined in accordance with the 
law in force in the Contract ing S ta te imposing the t a x or allowing the credit . 
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THE SCHEDULE—continued. 
ARTICLE IV 

(1) In determining the a m o u n t on which t ax is t o be computed , pe rmi t t ed 
deduct ions shall be allowed in accordance with the law in force in the Contract ing 
S ta t e imposing the t a x . 

(2) Where t a x is imposed by one Contract ing S t a t e in respect of a gift by a donor 
who, a t the t ime of the gift, was not domiciled in any pa r t of the ter r i tory of t h a t S ta te , 
b u t was a citizen, or was domiciled in some p a r t of the terr i tory, of the other Con
t rac t ing S ta t e , the S ta te so imposing t h a t t a x — 

(a) shall allow as an exemption an a m o u n t no t less t h a n an a m o u n t which bears 
the same proport ion to a n y specific exempt ion t h a t would have been 
allowed under the laws of t h a t S t a t e if t h a t person had been domiciled 
therein as t h e value of t h e proper ty subjected to t h a t t a x bears t o the 
value of the p roper ty which would have been subjected to t h a t t ax if 
t h a t person had been so domici led; and 

(b) shall (except for the purposes of sub-paragraph (a) of th is paragraph and 
except for the purposes of any proport ional allowance provided for in 
the laws of the Contract ing S ta te imposing t h a t tax) t ake no account , 
in determining the amoun t or ra te of t h a t t ax , of p roper ty s i tua ted outside 
i ts ter r i tory . 

A R T I C L E V 

(1) Where a Contract ing S ta t e imposes t ax by reason of a donor 's being domiciled 
in some p a r t of i ts te r r i tory or being i ts citizen, t h a t S t a t e shall allow against so much 
of its t ax (as otherwise computed) as is a t t r ibu tab le to proper ty s i tuated in the 
terr i tory of the other Contract ing S ta te , a credit (not exceeding the a m o u n t of the 
t ax so a t t r ibutable) e q u a l t o so much of the t a x imposed by t h a t o ther Contract ing 
S t a t e as is a t t r ibu tab le to t h a t p r o p e r t y ; bu t th is pa ragraph shall no t apply as 
respects so much of t h a t proper ty as is referred to in paragraph (2) of th is Article. 

(2) Where each Contract ing S ta t e imposes t a x by reason of a donor 's being 
domiciled in some p a r t of i ts te r r i tory or being i ts citizen, each Contrac t ing S ta te 
shall allow against so much of its t a x (as otherwise computed) as is a t t r ibu tab le t o 
p rope r ty which is s i tua ted— 

(a) outs ide the te r r i to ry of each Contract ing S t a t e ; or 
(b) in the terr i tory of each Contract ing S ta te , 

a credit which bears the same proport ion t o — 
(c) the a m o u n t of its t a x so a t t r i b u t a b l e ; or 
(d) the a m o u n t of the other S ta te ' s t ax a t t r i bu tab le to t h a t proper ty , 

whichever is t h e less, as the first-mentioned a m o u n t bears to the sum of bo th amoun t s . 

(3) The a m o u n t of the t a x in each Contract ing S t a t e a t t r ibu tab le t o any proper ty 
shall be ascertained af ter deduct ing from the to ta l a m o u n t of t ax any applicable 
diminut ion or credi t , o ther t h a n t h e credit to be allowed under this Ar t i c l e : Provided, 
T h a t , in case another credit for d u t y on gifts is allowable with respect t o the same 
proper ty p u r s u a n t to a n y o the r Convention between t h e crediting S ta te under th is 
Convention and a n y o ther S ta te , or pu r suan t t o a law of the crediting Sta te , t h e 
to ta l credits shall no t exceed the a m o u n t of t ax of the crediting S ta te a t t r ibu tab le 
t o t h a t proper ty computed before allowance of those credits, and in comput ing credit 
under paragraph (2) of this Article with respect to proper ty s i tuated outside both 
Contract ing S ta tes a n y credit allowable by ei ther Contract ing S ta t e for d u t y on gifts 
payable in the count ry where the p roper ty is s i tua ted shall be taken into account in 
ascertaining t h e a m o u n t of t ax of t h a t Contract ing S ta t e a t t r ibu tab le to t h a t p roper ty . 

(4) A credit or refund of t a x resulting from the application of th is Article shall 
no t be granted unless a claim for t h a t credit or refund, accompanied by all the informa
tion necessary for the purpose of ascertaining the a m o u n t of the credit or refund, is 
made within six years from t h e da te of the gift. 

(5) A refund of t a x result ing from the application of th is Article shall be m a d e 
wi thout p a y m e n t of in teres t on the a m o u n t refunded. 

(6) Credit against t ax imposed by one of t h e Contract ing S ta tes shall no t be finally 
allowed for t a x imposed by the o ther Contract ing S ta t e un t i l t h e lat ter t a x (reduced 
by credit , if any , allowable under this Article) has been paid . 
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THE SCHEDULE—continued. 

ARTICLE VI 

(1) The taxat ion author i t ies of the Cont rac t ing S t a t e s shall exchange such 
information (being information avai lable under the Federal gift t a x or the Common
wealth gift d u t y laws of t h e Contract ing States) as is necessary for carrying out the 
provisions of th is Convention or for t h e prevent ion of fraud or t h e adminis t ra t ion of 
s t a t u t o r y provisions agains t avoidance of t h e taxes which are the subject of th is 
Convent ion. 

(2) Any information so exchanged shall be t rea ted as secret and shall no t be 
disclosed to any persons other than those (including a Court or a reviewing au tho r i ty ) 
concerned with the assessment or collection of the taxes which are the subject of th is 
Convention or t h e de terminat ion of appeals in relation the re to . 

(3) No information shall be exchanged which would disclose any t rade secret 
or t r ade process. 

A R T I C L E V I I 

W h e r e a donor or donee shows proof t h a t the action of the t axa t i on au thor i ty of 
one of the Contract ing S t a t e s has resul ted, or is likely to resul t , in double taxa t ion 
cont ra ry t o the provisions of this Convention, he shall be enti t led t o present the facts 
to his S t a t e of cit izenship or domicile or, if a corporat ion or company, to the S ta te 
in which it is c rea ted , organized or incorporated and, should t h e claim be deemed 
wor thy of consideration, the taxa t ion au thor i ty of t h a t S t a t e shall endeavour t o come 
to an agreement with the taxa t ion au thor i ty of the other S ta te with a view to 
avoidance of any double taxa t ion tha t m a y be involved. 

A R T I C L E V I I I 

(1) The provisions of this Convent ion shall no t be construed so as to deny or 
affect in any manner a n y right of d ip lomat ic or o t h e r official representat ives of ei ther 
Contract ing S ta te to exempt ions which they m a y now enjoy or which m a y hereafter 
be granted t o those representa t ives . 

(2) This Convention shall not be construed as increasing the liability of any donor 
under t h e gift t a x laws of the Uni ted States . 

(3) Should any difficulty or d o u b t arise as to the in terpre ta t ion or applicat ion of 
th is Convention or i ts re la t ionship to Conventions between one of t h e Contract ing 
S ta tes and any other S ta te , the t axa t ion author i t ies of t h e Contrac t ing S t a t e s may , 
subject t o applicable rights of appeal , settle the question by mu tua l agreement . 

(4) The taxa t ion au thor i ty of each Contract ing Sta te m a y communicate direct ly 
with the taxa t ion au thor i ty of the o the r Contract ing S ta te for the purpose of giving 
effect to t h e provisions of this Convention. 

A R T I C L E I X 

(1) This Convention shall be ratified and t h e ins t ruments of ratification shall be 
exchanged a t Canberra as soon as possible. 

(2) This Convention shall come into force on the da t e of exchange of ins t ruments of 
ratification and shall be effective only as to gifts made on or after t h a t da te . 

(3) This Convention shall remain in force indefinitely b u t e i ther Contract ing 
S ta t e m a y on or before t h e 31st d a y of March in any calendar year after the year 
1955 give the o ther Contract ing S t a t e notice of te rminat ion , in which event the 
Convention shall no t be effective in respect of gifts m a d e after the 30 th day of Septem
ber in the year in which t h a t notice is given. 

I N WITNESS WHEREOF the above-ment ioned Plenipotent ia r ies have signed the 
present Convention and have affixed the re to their seals. 

D O N E a t Washington, in dupl icate , on the fourteenth d a y of May, one thousand 
nine hundred and fifty-three. 

FOR THE GOVERNMENT OF THE COMMONWEALTH OF A U S T R A L I A : 

P E R C Y C. S P E N D E R (L.S.) 

F O R THE GOVERNMENT OF THE U N I T E D S T A T E S OF A M E R I C A : 

W A L T E R B E D E L L S M I T H (L.S.) 
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