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Tax Law Improvement Act (No. 1) 1998

No. 46, 1998

An Act to amend the law about income tax, and for
related purposes
[Assented to 22 June 1998]

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Tax Law Improvement Act (No. 1)
1998.

2 Commencement

(1) Subject to this section, this Act commences on the day on which it
receives the Royal Assent.

(2) Schedule 2 (except item 3 of it) commences immediately after the
commencement of Schedule 1.
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(3) Schedule 3 commences immediately after the commencement of
Schedule 2 (except item 4 of it).

(4) Each of Schedules 4 to 8 commencesimmediately after the
commencement of theimmediately preceding Schedule.

(5) Item 3 of Schedule 2 commences immediately after the
commencement of Schedule 8.

3 Schedules

Subject to section 2, each Act specified in a Schedule to thisAct is
amended or repealed as set out in the applicableitemsin the
Schedule concerned. Any other item in a Schedule to this Act has
effect according to its terms.

4 Application of amendments

An amendment made by an item in a Schedule (except anitemin
Schedule 1 or in Part 1 of any of Schedules 2 to 8) appliesto
assessments for the 1998-99 income year and later income years,
unless otherwise indicated in the Schedule in which the item

appears.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1

Schedule 1—Amendment of the Income Tax
Assessment Act 1997

1 Before Part 3-5
Insert:

Part 3-1—Capital gains and losses. general topics

Division 100—A Guideto capital gains and losses

General overview

100-1 What this Division is about

This Division isasimplified outline of the capital gains and capital
losses provisions, commonly referred to as capital gainstax (CGT).
It will help you to understand your current liabilities, and to factor
CGT into your on-going financial affairs.

Table of sections

100-5 Effect of this Division
100-10  Fundamentals of CGT
100-15 Overview of Steps1 and 2

Step 1—Have you made a capital gain or a capital loss?

100-20  What events attract CGT?

100-25 What are CGT assets?

100-30  Does an exception or exemption apply?
100-33  Canthere be aroll-over?

Step 2—Work out the amount of the capital gain or loss

100-35 What isacapital gain or loss?
100-40  What factors come into calculating a capital gain or 10ss?
100-45  How to calculate the capital gain or loss for most CGT events

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 100 A Guide to capital gains and losses

Section 100-5

Step 3—Work out your net capital gain or lossfor theincome year

100-50  How to work out your net capital gain or loss
100-55  How do you comply with CGT?

Keeping recordsfor CGT purposes

100-60  Why keep records?
100-65  What records?
100-70  How long you need to keep records

100-5 Effect of this Division
ThisDivisionisa*Guide.

Note: In interpreting an operative provision, a Guide may be considered
only for limited purposes. see section 950-150.

100-10 Fundamentalsof CGT

(1) CGT affects your income tax liability because your assessable
income includes your net capital gain for the income year. Y our net
capital gain isthe total of your capital gainsfor the income year,
reduced by certain capital |osses you have made.

See |ater in this Guide (section 100-50) for more detail.

(2) When you prepare your income tax return, you need to check
whether you have made any capital gains for the income year.

Y ou also need to check whether you have made any capital |osses.
Y ou cannot deduct a capital 1oss from your assessable income, but
it will reduce your capital gain in the current income year or later
income years.

(3) Youwill aso need to consider the impact of CGT when doing your
financial planning. In particular, you will need adequate record-
keeping to deal most effectively with any immediate or future CGT
liability.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
A Guide to capital gainsand losses Division 100

Section 100-10

To give you a sense of the range of things affected by CGT, if you
are involved with any of the following, you may have a CGT
liability now or at some time in the future:

o leases e marriage breakdown

e inheritance e working from home

e subdividing land e shares

e goodwill e acivil court case

e contracts e trusts

e options e bankruptcy

e acompany liquidation e incorporating a company
e leaving Austraia

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

Tax Law Improvement Act (No. 1) 1998 No. 46, 1998 5



Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 100 A Guide to capital gains and losses

Section 100-15

100-15 Overview of Steps1and 2

You do not havea
capital gain or loss

Disregard (or reduce)
acapita gain or loss
from the event

The excessisyour
capital gain from the
event

Did aCGT event No
happen in the income pF——P»
year?
Yes
Does an exemption Yes
apply? EEE—
No
Do the capita Yes
proceeds exceed the |———p»
cost base?
No
Does the reduced cost Yes
base exceed the —P
capital proceeds?

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

The excessisyour
capital loss from the
event

6
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
A Guide to capital gainsand losses Division 100
Have you made a capital gain or acapital loss? Step 1

Section 100-20

Step 1—Have you made a capital gain or a capital 10ss?

100-20 What eventsattract CGT?
(1) You can make acapital gain or loss only if aCGT event happens.

(2) There are awide range of CGT events. Some happen often and
affect many different taxpayers. Others are rare and affect only a
few.

Some examples of CGT events

Situation Event Which CGT event?
Y ou own shares you acquired You sell them CGT event A1

on or after 20 September 1985

You sell abusiness Y ou agree with the CGT event D1

purchaser not to operate a
similar businessin the

same area
You are alessor Y ou receive a payment CGT event F5
for changing the lease
Y ou own shares in acompany The company makes a CGT event G1
payment (not a dividend)

to you as a shareholder

A summary of al the CGT eventsisin section 104-5.

| dentifying the time of a CGT event

(3) The specific timewhen a CGT event happensisimportant for
various reasons: in particular, for working out whether a capital
gain or loss from the event affects your income tax for the current
or another income year.

If aCGT event involves a contract, the time of the event will often
be when the contract is made, not when it is completed.

Thetime of each CGT event isexplained early in
the relevant section in Division 104.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 100 A Guide to capital gains and losses
Step 1 Have you made a capital gain or a capital 10ss?

Section 100-25

100-25 What are CGT assets?

(1) Most CGT eventsinvolve a CGT asset. (For many, thereisan
exception if the CGT asset was acquired before 20 September
1985.) However, many CGT events are concerned directly with
capital receipts and do not involve a CGT asset.

See the summary of the CGT eventsin section 104-5.

(2) Some CGT assets are reasonably well-known:
* |and and buildings, for example, a weekender;
* ghares;
® unitsin aunit trust;

* collectables which cost over $500, for example, jewellery or
an artwork;

*® personal use assets which cost over $10,000, for example, a
boat.
(3) Other CGT assets are not so well-known. For example:
* your home;
® contractual rights;
® goodwill;
e foreign currency.
For afull explanation of what things are CGT assets: see Division 108.

100-30 Does an exception or exemption apply?

(1) Onceyou identify aCGT event which applies to you, you need to
know if there is an exception or exemption that would reduce the
capital gain or loss or alow you to disregard it.

(2) Thereare 4 categories of exemptions:
1. exempt assets. for example, cars,
2. exempt receipts: for example, compensation for personal
injury;
3. exempt transactions: for example, your tenancy comesto an
end;

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
A Guide to capital gainsand losses Division 100
Have you made a capital gain or acapital loss? Step 1

Section 100-33

4. anti-overlap provisions (that reduce your capital gain by the
amount that is otherwise assessable).

Note: Most of the exceptions arein Division 104. Y ou will find afull
explanation of the possible exemptionsin Division 118.

Some exemptions are limited

(3) Take the family home for example. Generally, you are exempt
from CGT when you make a capital gain on disposing of your
main residence.

But this can change depending on how you came to own the house
and what you have done with it. For example, if you rent it out,
you may beliable to CGT when you sdll it.

For the limits on the general exemption of your main residence:
see Subdivision 118-B.

100-33 Cantherebearoll-over?

(1) Roll-oversallow you to defer or disregard a capital gain or loss
from a CGT event. They apply in specific situations. Some require
achoice (for example, where an asset is compulsorily acquired: see
Subdivision 124-B) and some are automatic (for example, where
an asset is transferred because of marriage breakdown: see
Subdivision 126-A).

(2) Thereare 2 typesof roll-over:

1. areplacement-asset roll-over allows you to defer a capital
gain or loss from one CGT event until alater CGT event
happens where a CGT asset is replaced with another one;

2. asame-asset roll-over allows you to disregard a capital gain

or lossfrom a CGT event where the same CGT asset is
involved.

Note: The replacement-asset roll-overs are listed in section 112-115, and the
same-asset roll-overs are listed in section 112-150.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 100 A Guide to capital gains and losses
Step 2 Work out the amount of the capital gain or loss

Section 100-35

Step 2—Work out the amount of the capital gain or loss

100-35 What isa capital gain or |0ss?

For most CGT events:

* You make acapital gain if you receive (or are entitled to
receive) capital amounts from the CGT event which exceed
your total costs associated with that event.

* You make acapital lossif your total costs associated with the
CGT event exceed the capital amounts you receive (or are
entitled to receive) from the event.

100-40 What factors comeinto calculating a capital gain or 10ss?

(1)

)

Capital proceeds

For most CGT events, the capital amounts you receive (or are

entitled to receive) from the event are called the capital proceeds.
To work out the capital proceeds: see Division 116.

Cost base and reduced cost base
For most CGT events, your total costs associated with the event are
worked out in 2 different ways.

* [or the purpose of working out a capital gain, those costs are
called the cost base of the CGT asset.

* [or the purpose of working out a capital loss, those costs are
called the reduced cost base of the asset.

One of the main differences is that the costs are indexed for
inflation in working out a capital gain (which reduces the size of
the gain), but not in working out a capital loss.

To work out the cost base and reduced cost base: see Division 110.

100-45 How to calculate the capital gain or lossfor most CGT events

1
2.

Work out your capital proceeds from the CGT event.
Work out the cost base for the CGT asset.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
A Guide to capital gainsand losses Division 100
Work out your net capital gain or loss for theincome year Step 3

Section 100-50

Subtract the cost base from the capital proceeds.

If the proceeds exceed the cost base, the differenceis your capital
gain.
If not, work out the reduced cost base for the asset.

If the reduced cost base exceeds the capital proceeds, the
differenceis your capital loss.

If the capital proceeds are less than the cost base but more than the
reduced cost base, you have neither a capital gain nor a capita
loss.

Step 3—Work out your net capital gain or lossfor theincome

year

100-50 How to work out your net capital gain or loss

1

Add up your capital gains for the income year. Then add up your
capital losses for the income year.

Subtract the total losses from the total gains.

If the gains exceed the losses, then also subtract any unapplied net
capital losses for previousincome years. If the result is still more
than zero, then thisis your net capital gain.

If the capital losses for the income year exceed the capital gains,
the differenceis your net capital loss. (Y ou cannot deduct a net
capital loss from your assessable income.)

For the rules on working out your net capital gain or loss:
see Division 102.

100-55 How do you comply with CGT?

Declare any net capital gain as assessable income in your income
tax return.

Defer any net capital loss to the next income year for which you
have capital gains that exceed the capital |osses for that income
year.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 100 A Guide to capital gains and losses
Step 3 Work out your net capital gain or loss for the income year

Section 100-60

Keeping recordsfor CGT purposes

100-60 Why keep records?
1. To ensureyou do not disadvantage yourself.
2. To comply as easily as possible.
3. Toplanfor your CGT position in future income years.

4. Thelaw requiresyou to: see Division 121.

100-65 What records?

Keeping full records will make it easier for you to comply. For
example, keep records of

® receipts of purchase or transfer;

® interest on money you borrowed;

® costs of agents, accountants, legal, advertising etc.;
® insurance costs and land rates or taxes,

* any market valuations;

® costs of maintenance, repairs or modifications;

* brokerage on shares;

* |egal costs.

100-70 How long you need to keep records

The law requires you to keep records for 5 years after a CGT event
has happened.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
Assessable income includes net capital gain Division 102

Section 102-1

Division 102—Assessable income includes net capital gain

Guideto Division 102

102-1 What this Division is about

This Division tells you how to work out if you have made a net
capital gain or anet capital loss for the income year. A net capital
gainisincluded in your assessable income. However, you cannot
deduct a net capital loss. (Amounts otherwise included in your
assessable income do not form part of anet capital gain.)

Table of sections

Operative provisions

102-5

102-10
102-15
102-20
102-22
102-23
102-25
102-30

Assessable income includes net capital gain

How to work out your net capital loss

How to apply net capital losses

Ways you can make a capital gain or acapital loss
Amounts of capital gains and losses

CGT event still happens even if gain or loss disregarded
Order of application of CGT events

Exceptions and modifications

Operative provisions

102-5 Assessable incomeincludes net capital gain

(1) Your assessable income includes your net capital gain (if any) for
theincome year. Y ou work out your net capital gain in this way:

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

Tax Law Improvement Act (No. 1) 1998  No. 46, 1998 13




Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 102 Assessable income includes net capital gain

Section 102-5

Working out your net capital gain

Sepl. Add up the *capital gains you made during the income

year. Also add up the *capital losses you made.

Sep 2.  Subtract your *capital losses from your *capital gains. (If

your capital losses exceed your capital gains, you have no
net capital gain for the income year.)

Note: Y ou do have anet capita lossif your capital losses
exceed your capital gains: see section 102-10.

Sep 3.  If the Step 2 amount is more than zero, reduce it by

applying any unapplied *net capital losses from previous
income years. (If this reduces it to zero, you have no net
capital gain for theincome year.)

Note: To apply net capital losses: see section 102-15.

Sep 4. If the Step 3 amount is more than zero, it isyour net

capital gain for the income year.

)

©)

Note:

For exceptions and modifications to these rules: see section 102-30.

However, if during the income year:

@
(b)

you became bankrupt; or

you were rel eased from debts under alaw relating to
bankruptcy;

any “net capital loss you made for an earlier income year must be
disregarded in working out whether you made a*net capital gain
for theincome year or alater one.

Subsection (2) applies even though your bankruptcy is annulled if:

@
(b)

the annulment happens under section 74 of the Bankruptcy
Act 1966; and

under the composition or scheme of arrangement concerned,
you were, will be or may be released from debts from which
you would have been released if instead you had been
discharged from the bankruptcy.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
Assessable income includes net capital gain Division 102

Section 102-10

102-10 How to work out your net capital loss

(1) Youwork out if you have anet capital loss for the income year in
thisway:

Working out your net capital loss

Sepl. Add up the "capital losses you made during the income
year. Also add up the *capital gains you made.

Sep 2. Subtract your *capital gains from your *capital losses.

Sep 3. If the Step 2 amount is more than zero, it isyour net
capital loss for the income year.

Note: For exceptions and modifications to these rules: see section 102-30.

(2) You cannot deduct from your assessable income a *net capital 1oss
for any income year.

Note: However, it can be applied against your capital gainsfor alater
income year: see section 102-5 and subsection 102-15(3).

102-15 How to apply net capital losses

(1) Inworking out if you have a*net capital gain, your *net capital
losses are applied in the order in which you made them.

(2) A "net capital loss can be applied only to the extent that it has not
aready been applied.

(3) Totheextent that a”net capital loss cannot be applied in an income
year, it can be carried forward to alater income year.

Example: Y ou have capital gains for the income year of $1,000 and capital
losses for the income year of $600. Y our capital losses are subtracted
from your capital gains to leave a balance of $400.

Y ou have available net capital losses of $300 (for last year) and $200
(for the year before that).

The $400 is reduced to zero by applying the available net capital
losses in the order in which you made them. This leaves $100 of the
$300 to be carried forward and extinguishes the $200.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 102 Assessable income includes net capital gain

Section 102-20

Note: For applying a net capital loss for the 1997-98 income year or an
earlier income year: see section 102-15 of the Income Tax
(Transitional Provisions) Act 1997.

102-20 Waysyou can make a capital gain or a capital loss

Y ou can make a *capital gain or *capital lossif and only if a*CGT
event happens. The gain or loss is made at the time of the event.

Note 1: Thefull list of CGT eventsisin section 104-5.

Note 2: These Divisions of Part I11A of the Income Tax Assessment Act 1936
continue to have effect for the purposes of working out capital gains
and capital losses under this Part and Part 3-3:

e Division 17A (about roll-over relief on certain disposals of
assets of small businesses);

e Division 17B (about disposal of small business assets where
the proceeds are used for retirement);

e Division 19A (about transfers of assets between companies
under common ownership).

See sections 160ZZPJA, 160ZZPZAA and 160ZZRAAAA of that
Act.

102-22 Amounts of capital gainsand losses

Most "CGT events provide for calculating a*capital gain or
“capital loss by comparing 2 different amounts. The amount of the
gain or lossisthe difference between those amounts.

102-23 CGT event still happenseven if gain or loss disregarded

A "CGT event still happens even if:
(a) it doesnot result in a*capital gain or *capital loss; or
(b) acapital gain or capital loss from the event is disregarded.

Example: Lindy sellsacar. Section 118-5 saysthat any capital gain or loss from
aCGT event happening to a car is disregarded. However, the saleis
till an example of CGT event Al

102-25 Order of application of CGT events

(1) Work out if a*CGT event (except "CGT events D1 and H2)
happens to your situation. If more than one event can happen, the
one you use is the one that is the most specific to your situation.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
Assessable income includes net capital gain Division 102

Section 102-30

(2) However, thereis an exception for “*CGT event K5 (which depends
on CGT event A1, C2 or E8 happening). In that case, CGT event

K5 happensin addition to the other event.

(3) If no"CGT event (except *CGT events D1 and H2) happens:
(&) work out if CGT event D1 happens and use that event if it

does; and

(b) if it doesnot, work out if CGT event H2 happens and use that

event if it does.
Note: Thefull list of CGT eventsisin section 104-5.

102-30 Exceptionsand modifications

Provisions of this Act arein normal text, the other provisions, in
bold, are provisions of the Income Tax Assessment Act 1936.

Special rules affecting capital gains and capital losses

For thiskind
Item  of entity: There arethese special rules: See:
1 All entities Y ou can subtract capital losses from section 108-10
collectables only from your capital gains
fromcollectables.
2 All entities Disregard capital losses you make from section 108-20
personal useassets.
3 All entities If any of your commercial debts have been sections
forgiven in the income year, your net capital  245-130 and
losses (including net capital losses from 245-135 of
collectables) may be reduced. Schedule 2C
to the Income
Tax
Assessment
s L LEIO
4 A company If it has a change of ownership or control Subdivision
during the income year, and has not carried ~ 165-CB

on the same business, it works out its net
capital gain and net capital lossin a special
way.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 102 Assessable income includes net capital gain

Section 102-30

Special rules affecting capital gains and capital losses

For thiskind
Iltem  of entity: Therearethese special rules. See

5 A company It cannot apply a net capital loss unless: Subdivision
¢ the same people owned the company 165-CA
during both the loss year and the income
year; and
e no person controlled the company’s
voting power at any time during the
income year who did not also control it
during the whole of the loss year;

or the company has carried on the same
business and commenced no additional
.businessor new transactions.

6 A company If one or more of these things happen: Division 175

e acapital gainor lossisinjected into it;

e atax benefit is obtained from its
available net capital losses or current
year capital |osses,

e atax benefit is obtained because of its
available capital gains;

the Commissioner can disallow its net

capital losses or current year capital losses,

and it may have to work out its net capital

lossin a specid way.

7 A company A company can transfer asurplusamount of ~ Subdivision
its net capital loss to another company so 170-B
that the other company can apply the amount
in the income year of the transfer. (Both
companies must be members of the same
_wholly-ownedgroup.) .

8 A PDF If it isa PDF at the end of an income year section 195-25
for which it has anet capital loss, it can
apply thelossin alater income year only if
it isa PDF throughout the last day of the
later income year.
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
Assessable income includes net capital gain Division 102

Section 102-30

Special rules affecting capital gains and capital losses

For thiskind
Iltem  of entity: Therearethese special rules. See

9 A PDF If it becomes a PDF during an incomeyear,  section 195-35
it works out its net capital gain and net
capital lossfor the income year in a special

10 Body that has  Net capital losses made before cessation section 24AX
ceased to be disregarded. Special rules apply in cessation
an STB year where net capital gain before cessation
.and net capital loss after cessation.
11 A life Sections 102-5 and 102-10 do not apply to section
assurance the calculation of net capital gains and 116CD
company losses. Capital gains and losses are instead

@located to separate classes of income.

12 A registered Sections 102-5 and 102-10 do not apply to section
organisation the calculation of net capital gains and 116GB
losses. Capital gains and losses are instead
_allocated to separate classes of income.

13 A PDF Sections 102-5 and 102-10 do not apply to Subdivision C
the calculation of net capital gains and of Division
losses. Capital gains and losses are instead 10E of Part

alocated to separate classesof income. Il

14 A CFC In calculating the CFC' s attributable income,  section 409
pre-1 July 1990 capital losses are
disregarded.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 103 General rules

Section 103-1

Division 103—General rules

Guideto Division 103

103-1 What this Division is about

This Division sets out some general rules that apply to the
provisions dealing with capital gains and capital losses.

Table of sections

Operative provisions

103-5 Giving property as part of atransaction

103-10  Entitlement to receive money or property
103-15  Requirement to pay money or give property
103-20  Amountsto be expressed in Australian currency
103-25 Choices

Oper ative provisions

103-5 Giving property as part of atransaction

There are anumber of provisionsin this Part and Part 3-3 that say
that a payment, cost or expenditure can include giving property.

To the extent that one does, use the market value of the property in
working out the amount of the payment, cost or expenditure.

103-10 Entitlement to receive money or property

(1) ThisPart and Part 3-3 apply to you asif you had received money
or other property if it has been applied for your benefit (including
by discharging all or part of adebt you owe) or asyou direct.

(2) Those Parts apply to you asif you are entitled to receive money or
other property:
(a) if you are entitled to have it so applied; or
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
General rules Division 103

Section 103-15

(b) if:
(i) you will not receiveit until alater time; or
(ii) the money is payable by instalments.

103-15 Requirement to pay money or give property

This Part and Part 3-3 apply to you as if you are required to pay
money or give other property even if:

(@) you do not have to pay or giveit until alater time; or

(b) the money is payable by instalments.

103-20 Amountsto be expressed in Australian currency

If an amount of money or the market value of other property:

(a) isto betaken into account at a particular time under this Part
or Part 3-3; and

(b) isinaforeign currency;

it isto be converted into the equivalent amount of Australian
currency at that time.

103-25 Choices

(1) A choice you can make under this Part or Part 3-3 must be made:

(a) by the day you lodge your *income tax return for the income
year in which the relevant *CGT event happened; or

(b) within afurther time allowed by the Commissioner.

(2) Theway you (and any other entity making the choice) prepare your
*income tax returns is sufficient evidence of the making of the
choice.

(3) However, there are 2 exceptions: see subsections 124-380(5) and
124-465(5). These relate to *replacement-asset roll-over events
where there is an interposed company. The company isrequired to
make the choice at an earlier time specified in that subsection.

Note: This section is modified in calculating the attributable income of a
CFC: see section 421 of the Income Tax Assessment Act 1936.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 104 CGT events

Section 104-1

Division 104—CGT events

Table of Subdivisions

104-A
104-B
104-C
104-D
104-E
104-F
104-G
104-H
104-|
104-J
104-K

Guideto Division 104

Disposals

Use and enjoyment before title passes
End of aCGT asset

Bringing into existence a CGT asset
Trusts

Leases

Shares

Special capital receipts

Australian residency ends
Reversals of roll-overs

Other CGT events

Guideto Division 104

104-1 What this Division is about

This Division sets out all the CGT events for which you can make
acapital gain or loss. It tells you how to work out if you have made
again or loss from each event and the time of each event. It also
contains exceptions for gains and losses for many events (such as
the exception for CGT assets acquired before 20 September 1985)
and some cost base adjustment rules.

104-5 Summary of the CGT events

CGT events
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
CGT events Division 104

Section 104-5
Event number and
description Timeof eventis.  Capital gain is: Capital lossis:
A1l Disposal of aCGT  when disposal capital proceeds  asset’s reduced
asset contract isentered  from disposal cost base less
into or, if none, less asset’s cost capital proceeds
when entity stops  base
being asset’s
[Seesection 104-10]  owner
Bl Useand enjoyment whenuseof CGT  capital proceeds  asset’sreduced
before title passes asset passes less asset’s cost cost base less
base capital proceeds
[Seesection104-15]
C1 Lossor destruction  when capital proceeds  asset’s reduced
of aCGT asset compensation is less asset’s cost cost base less
first received or, base capital proceeds
if none, when loss
discovered or
destruction
[ See section 104-20] occurred
C2 Cancellation, when contract capital proceeds  asset’s reduced
surrender and similar ending asset is fromendingless  cost base less
endings enteredintoor, if  asset'scostbase  capital proceeds
none, when asset
[Seesection104-25]  ends
C3 End of option to when optionends  capital proceeds  expenditurein
acquire shares etc. from granting granting option
option less less capital
expenditure in proceeds
[Seesection10430] granting it
D1 Creating when contract is capital proceeds  incidental costs
contractual or other entered into or from creating of creating right
rights right is created right less less capital
incidental costs proceeds
[Seesection104-35) of creating it
D2 Granting anoption  when optionis capital proceeds  expenditure to

[ See section 104-40]

granted

from grant less
expenditure to
grant it

grant option less
capital proceeds
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Schedule 1 Amendment of the Income Tax Assessment Act 1997

Division 104 CGT events

Section 104-5

CGT events

Event number and

description

Time of event is:

Capital gainis.

Capital lossis:

D3 Granting aright to
income from mining

[ See section 104-45]

when contract is
entered into or, if
none, when right

E1 Creating atrust

over aCGT asset

[ See section 104-55]

capital proceeds
from grant of
right less
expenditure to
grant it

expenditure to
grant right less
capital proceeds

when trust is

E2 TransferringaCGT

asset to atrust

[ See section 104-60]

E3 Converting atrust

to aunit trust

[ See section 104-65]

when trust is

E4 Capital payment

for trust interest

[ See section 104-70]

capital proceeds  asset’s reduced
from creating cost base less
trust lessasset’'s  capital proceeds
cost base

capital proceeds  asset’s reduced
from transfer less  cost base less
asset'scost base  capital proceeds
market value of asset’ s reduced
asset at that time  cost base less
lessitscost base that market value

when trustee
makes payment

E5 Beneficiary

becoming entitled to a

trust asset

[ See section 104-75]

non-assessable
part of the
payment less cost
base of the trust
interest

no capital loss

when beneficiary

absolutely entitled

for trustee—
market value of
CGT ass¢t at that
time lessits cost
base;

for beneficiary—
that market value
less cost base of
beneficiary’s
capital interest

for trustee—
reduced cost
base of CGT
asset at that time
less that market
value;

for beneficiary—
reduced cost
base of
beneficiary’s
capital interest
less that market
value
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Amendment of the Income Tax Assessment Act 1997 Schedule 1

CGT events Division 104

Section 104-5
CGT events
Event number and
description Timeof eventis. Capital gainis. Capital lossis:
E6 Disposal to the time of the for trustee— for trustee—
beneficiary to end disposal market value of reduced cost
income right CGT asset at that  base of CGT
timelessitscost  asset at that time
base; less that market
for beneficiary—  value;
that market value  for beneficiary—
less cost base of reduced cost
beneficiary’s base of
right to income beneficiary’s
right to income
less that market
[Seesection104-80] ... velue
E7 Disposal to the time of the for trustee— for trustee—
beneficiary to end disposal market value of reduced cost
capital interest CGT asset at that  base of CGT
timelessitscost  asset at that time
base; less that market
for beneficiary—  value;
that market value  for beneficiary—
less cost base of reduced cost
beneficiary’s base of
capital interest beneficiary’s
capital interest
less that market
[Seesection10485) value
E8 Disposal by when disposal capital proceeds  appropriate
beneficiary of capital contract entered less appropriate proportion of the
interest into or, if none, proportion of the  trust’s net assets
when beneficiary  trust’snet assets  |ess capital
ceases to own proceeds
[ See section 104-90] CGT asset
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Schedule 1 Amendment of the Income Tax Assessment Act 1997

Division 104 CGT events

Section 104-5

CGT events

Event number and

description Timeof eventis. Capital gainis. Capital lossis:

E9 Creating atrust when entity market value of incidental costs

over future property makes agreement  the property (asif in making
it existed when agreement less
agreement made)  market value of
lessincidental the property (as
costs in making if it existed when

[Seesection104-105] . agreement agreement made)

F1 Granting alease for grant of capital proceeds  expenditure on

lease—when less expenditure  grant, renewal or

[ See section 104-110]

F2 Granting along
term lease

[ See section 104-115]

F3 Lessor payslessee
to get lease changed

[ See section 104-120]

FA Lesseereceives
payment for changing
lease

[ See section 104-125]

entity entersinto
lease contract or,
if none, at start of
lease;

for lease renewal
or extension—at
start of renewal or
extension

for grant of
lease—when
lessor grants
lease;

for |ease renewal
or extension—at
start of renewal or

when leasetermis
varied or waived

when leasetermis
varied or waived

on grant, renewal

extension less

or extension capital proceeds
capital proceeds  reduced cost
from grant, base of |eased
renewal or property less
extension less capital proceeds
cost base of from grant,
leased property renewal or
extension
no capital gain amount of
expenditure to
get lessee's
agreement
capital proceeds  no capital loss

less cost base of
lease
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Amendment of the Income Tax Assessment Act 1997 Schedule 1
CGT events Division 104

Section 104-5

CGT events
Event number and
description Timeof eventis. Capital gainis. Capital lossis:
F5 Lessor receives when leasetermis capital proceeds  expenditurein
payment for changing  varied or waived  lessexpenditure  relation to
lease inrelation to variation or

variation or waiver less
[Seesection104-130] . ... waiver capital proceeds
G1 Capital payment when company payment lesscost no capital loss
for shares pays non- base of shares
[Seesection 104-135]  assessable amount
G2 Shiftsin share when the shift the decreasein no capital loss
values happens the shares

market value (so

far asit has

shifted into

certain other

shares) lessthe

corresponding

[ See section 104-140
and Division 140]

G3 Liquidator declares

shares worthless
[ See section 104-145]

H1 Forfeiture of a
deposit

[ See section 104-150]

H2 Receipt for event
relating to a CGT asset
[ See section 104-155]

11 Individual or
company stops being a
resident

[ See section 104-160]

when liquidator
makes declaration

when deposit is
forfeited

when act,
transaction or
event occurred

when individual
or company stops
being Australian
resident

proportion of the
shares’ cost base

no capital gain shares' reduced
cost base
deposit less expenditurein
expenditurein connection with
connection with prospective sale
prospectivesadle  less deposit
capital proceeds  incidental costs
lessincidental less capital
costs proceeds
for each CGT for each CGT
asset the person asset the person
owns, itsmarket  owns, its
valuelessitscost reduced cost
base base lessits
market value
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Schedule 1 Amendment of the Income Tax Assessment Act 1997

Division 104 CGT events

Section 104-5
CGT events
Event number and
description Timeof eventis. Capital gainis. Capital lossis:
12 Trust stopsbeinga  whentrust ceases  for each CGT for each CGT
resident trust to beresident trust  asset the trustee asset the trustee
for CGT purposes owns, itsmarket  owns, its
value of asset reduced cost
lessitscost base  baselessits
[ See section 104-170] market value
J1 Company stops when the market value of reduced cost
being member of company stops asset at time of base of asset less
wholly-owned group event lessitscost  that market value

after roll-over
[ See section 104-175]

K1 Partial realisation
of intellectual property
right

[ See section 104-205]

K2 Bankrupt pays
amount in relation to
debt

[ See section 104-210]
K3 Asset passing to
tax-advantaged entity

[ See section 104-215]

K4 CGT asset starts
being trading stock
[ See section 104-220]

when contract is
entered into or, if
none, when partial
realisation
happens

when payment is
made

when individual
dies

when asset starts
being trading
stock

base

capital proceeds  no capital loss

from partial

readlisation less

cost base of the

item of

intellectual

property

no capital gain so much of
payment as
relates to denied
part of anet
capital loss

market value of reduced cost

asset at death less  base of asset less

its cost base that market value

market value of reduced cost

asset lessitscost base of asset less

base its market value
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CGT events Division 104
Disposals Subdivision 104-A

Section 104-10
CGT events
Event number and
description Timeof eventis. Capital gainis. Capital lossis:
K5 Specia capital loss when CGT event  no capital gain market value of
from collectable that A1, C2or E8 the shares or
has fallen in market happens to shares interest (asif the
value in the company, collectable had
or aninterest in not fallen in
the trust, that market value)
ownsthe less the capital
collectable proceeds from
CGT event Al,
[Seesection104-225) C20rE8
K6 Pre-CGT sharesor  when another capital proceeds  no capital loss
trust interest CGT event from the shares
involving the or trust interest
sharesor interest  (sofar as
happens attributable to
post-CGT assets
owned by the
company or trust)
less the assets’
[ See section 104-230] cost bases

[Thisisthe end of the Guide]

Subdivision 104-A—Disposals

104-10 Disposal of a CGT asset: CGT event A1l

(1) CGT event Al happensif you *dispose of a*CGT asset.

(2) You dispose of a*CGT asset if achange of ownership occurs from
you to another entity, whether because of some act or event or by
operation of law. However, a change of ownership does not occur:

(a) if you stop being the legal owner of the asset but continue to

be its beneficial owner; or

(b) merely because of a change of trustee.

(3) Thetime of theevent is:

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

Tax Law Improvement Act (No. 1) 1998  No. 46, 1998 29



Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 104 CGT events
Subdivision 104-A Disposals

Section 104-10

(a) when you enter into the contract for the *disposal; or
(b) if thereis no contract—when the change of ownership
OCCUrs.

Example:  In June 1999 you enter into a contract to sell land. The contract is
settled in October 1999. Y ou make a capital gain of $50,000.

The gain is made in the 1998-99 income year (the year you entered
into the contract) and not the 1999-2000 income year (the year that
settlement takes place).

Note 1: If the contract falls through before completion, this event does not
happen because no change in ownership occurs.

Note 2: If the asset was compul sorily acquired from you: see subsection (6).

(4) You make acapital gain if the *capital proceeds from the disposa
are more than the asset’ s *cost base. Y ou make a capital lossif
those “capital proceeds are less than the asset’ s “reduced cost base.

Exceptions

(5) A *capital gain or *capital loss you make is disregarded if:
(a) you "acquired the asset before 20 September 1985; or
(b) for alease:
(i) it wasgranted before that day; or
(ii) if it has been renewed or extended—the start of the last
renewal or extension occurred before that day.

Note: Y ou can make again if you dispose of sharesin acompany, or an
interest in atrust, that you acquired before that day: see CGT event
K®6.

Compulsory acquisition

(6) If the asset was *acquired from you by an entity under a power of
compulsory acquisition conferred by an *Australian law or a
“foreign law, the time of the event is the earliest of:

(@) when you received compensation from the entity; or
(b) when the entity became the asset’ s owner; or

(c) when the entity entered it under that power; or

(d) when the entity took possession under that power.

Note: Y ou may be able to choose aroll-over if an asset is compulsorily
acquired: see Subdivision 124-B.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

30 Tax Law Improvement Act (No. 1) 1998  No. 46, 1998



Amendment of the Income Tax Assessment Act 1997 Schedule 1
CGT events Division 104
Use and enjoyment before title passes Subdivision 104-B

Section 104-15

(7) CGT event Al does not happen if the *disposal of the asset was
done to provide or redeem a security.

Subdivision 104-B—Use and enjoyment befor e title passes

104-15 Use and enjoyment beforetitle passes: CGT event B1

(1) CGT event B1 happensif you enter into an agreement with another
entity under which:
(@) theright to the use and enjoyment of a”"CGT asset you own
passes to the other entity; and
(b) titlein the asset will or may passto the other entity at the end
of the agreement.

(2) Thetime of the event is when the other entity first obtains the use
and enjoyment of the asset.

(3) You make acapital gain if the *capital proceeds from the
agreement are more than the asset’ s *cost base. Y ou make a capital
lossif those *capital proceeds are less than the asset’ s *reduced
cost base.

Exceptions

(4) A “capital gain or *capital loss you make is disregarded if:
(a) titlein the asset does not pass to the other entity when the
agreement ends; or

(b) you *acquired the asset before 20 September 1985.
Subdivision 104-C—End of a CGT asset

Table of sections

104-20  Lossor destruction of a CGT asset: CGT event C1
104-25  Cancellation, surrender and similar endings: CGT event C2
104-30  End of option to acquire shares etc.: CGT event C3

104-20 Lossor destruction of a CGT asset: CGT event C1

(1) CGT event C1 happensif a*CGT asset you own islost or
destroyed.
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Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 104 CGT events
Subdivision 104-C End of aCGT asset

Section 104-25

Note: This event can apply to part of a CGT asset: see section 108-5
(definition of CGT asset).
(2) Thetimeof theeventis:

(a8) when you first receive compensation for the loss or
destruction; or

(b) if you receive no compensation—when the loss is discovered
or the destruction occurred.

(3) You make acapital gain if the *capital proceeds from the loss or
destruction are more than the asset’ s *cost base. Y ou make a
capital loss if those *capital proceeds are less than the asset’s
“reduced cost base.

Exception

(4) A *capital gain or *capital loss you make is disregarded if you
*acquired the asset before 20 September 1985.

104-25 Cancellation, surrender and similar endings: CGT event C2

(1) CGT event C2 happensif your ownership of an intangible *CGT
asset ends by the asset:

(a) being redeemed or cancelled; or

(b) being released, discharged or satisfied; or
(c) expiring; or

(d) being abandoned, surrendered or forfeited.

(2) Thetime of theevent is:
(&) when you enter into the contract that resultsin the asset
ending; or
(b) if thereis no contract—when the asset ends.

(3) You makeacapital gain if the *capital proceeds from the ending
are more than the asset’ s *cost base. Y ou make a capital lossiif
those "capital proceeds are less than the asset’s “reduced cost base.

(4) A leaseistaken to have expired evenif it is extended or renewed.
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CGT events Division 104
End of aCGT asset Subdivision 104-C

Section 104-30

Exceptions

(5) A “capital gain or *capital loss you make is disregarded if:
(a) you "acquired the asset before 20 September 1985; or
(b) for alease:
(i) it wasgranted before that day; or
(ii) if it has been renewed or extended—the start of the last
renewal or extension occurred before that day.

Notel:  Thereare other exceptionsif:

e your |lease expires and you did not use it mainly to produce
assessable income: see section 118-40; or

e you exercise rights to acquire shares or units: see section
130-40; or

e you acquire shares or units by converting a convertible note:
see section 130-60; or

e yOu exercise an option: see section 134-1.

Note2: A company can agree to forgo any capital loss it makes as aresult of
forgiving acommercial debt owed to it by another company where the
companies are under common ownership: see section 245-90 of
Schedule 2C to the Income Tax Assessment Act 1936.

Note3: A capital gain or loss a company makes because shares in its 100%
subsidiary are cancelled (an example of CGT event C2) on the
liquidation of the subsidiary may be reduced if there was aroll-over
for a CGT asset under Subdivision 126-B: see section 126-85.

104-30 End of option to acquire sharesetc.: CGT event C3

(1) CGT event C3 happensif an option acompany or atrustee of a
unit trust granted to an entity to *acquire a*CGT asset that is:

(a) "sharesin the company or unitsin the unit trust; or
(b) *debentures of the company or unit trust;

ends in one of these ways:
(c) itisnot exercised by the latest time for its exercise;
(d) itiscancelled;
(e) the entity releases or abandonsit.

(2) Thetime of the event is when the option ends.

(3) The company or trustee makes a capital gain if the *capital
proceeds from the grant of the option are more than the
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Division 104 CGT events
Subdivision 104-D Bringing into existence a CGT asset

Section 104-35

expenditure incurred in granting it. It makes a capital lossif those
*capital proceeds are |ess.

(4) The expenditure can include giving property: see section 103-5.
However, it does not include an amount you have received as
*“recoupment of it and that is not included in your assessable
income.

Exception

(5) A *capital gain or *capital loss the company or trustee makesis
disregarded if it granted the option before 20 September 1985.
Note: This subsection is modified for the purpose of calculating the

attributable income of a CFC: see section 418 of the Income Tax
Assessment Act 1936.

Subdivision 104-D—Bringing into existencea CGT asset

Table of sections

104-35  Creating contractua or other rights: CGT event D1
104-40  Granting an option: CGT event D2
104-45  Granting aright to income from mining: CGT event D3

104-35 Creating contractual or other rights: CGT event D1

(1) CGT event D1 happensif you create a contractual right or other
legal or equitable right in another entity.
Example: Y ou enter into a contract with the purchaser of your business not to

operate asimilar business in the same town. The contract states that
$20,000 was paid for this.

Y ou have created a contractual right in favour of the purchaser. If you
breach the contract, the purchaser can enforce that right.

(2) Thetime of the event iswhen you enter into the contract or create
the other right.

(3) Youmake acapital gain if the *capital proceeds from creating the
right are more than the "incidental costs you incurred that relate to
the event. Y ou make a capital loss if those *capital proceeds are
less.
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CGT events Division 104
Bringing into existence a CGT asset Subdivision 104-D

Section 104-40

Example:  To continue the example: If you paid your lawyer $1,500 to draw up
the contract, you make a capital gain of:

$20,000 — $1,500 = $18,500

(4) The costs can include giving property: see section 103-5. However,
they do not include an amount you have received as *recoupment
of them and that is not included in your assessable income, or an
amount to the extent that you have deducted or can deduct it.

Exceptions

(5) CGT event D1 does not happen if:
(a) you created the right by borrowing money or obtaining credit
from another entity; or
(b) theright requires you to do something that is another *CGT
event that happens to you; or
(c) acompany issues or allots *shares to you; or
(d) thetrustee of aunit trust issues unitsin the trust to you.
Example: You agreeto sell land. Y ou have created a contractual right in the
buyer to enforce completion of the transaction. The sale resultsin you

disposing of the land, an example of CGT event A1. Thismeansthat a
gain or lossfrom CGT event D1 is disregarded.

104-40 Granting an option: CGT event D2

(1) CGT event D2 happensif you grant an option to an entity, or
renew or extend an option you had granted.

Note: Some options are not covered: see subsections (6) and (7).

(2) Thetime of the event is when you grant, renew or extend the
option.

(3) Youmake acapital gain if the *capital proceeds from the grant,
renewal or extension of the option are more than the expenditure
you incurred to grant, renew or extend it. Y ou make a capital 1oss
if those *capital proceeds are less.

(4) The expenditure can include giving property: see section 103-5.
However, it does not include an amount you have received as
*recoupment of it and that is not included in your assessable
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income, or an amount to the extent that you have deducted or can
deduct it.

Exceptions

(5) A *capital gain or *capital loss you make from the grant, renewal or
extension of the option is disregarded if the other entity exercises
the option.

Note: Section 134-1 sets out the consequences of an option being exercised.

(6) This section does not apply to an option granted, renewed or
extended by a company or the trustee of a unit trust to *acquire a
*CGT asset that is:

(a) "sharesin the company or unitsin the unit trust; or
(b) debentures of the company or unit trust.

Note: Section 104-30 deals with this situation.

(7) Nor doesit apply to an option relating to a “personal use asset or a
*collectable.

104-45 Granting aright toincomefrom mining: CGT event D3

(1) CGT event D3 happensif you own a*prospecting entitlement or
“mining entitlement, or an interest in one, and you grant another
entity aright to receive *ordinary income or *statutory income from
operations permitted to be carried on by the entitlement.

Note: If this event applies, thereis no disposal of the entitlement.

(2) Thetime of theeventis:
(&) when you enter into the contract with the other entity; or

(b) if thereis no contract—when you grant the right to receive
*ordinary income or *statutory income.

(3) Youmake acapital gain if the *capital proceeds from the grant of
the right are more than the expenditure you incurred in granting it.
Y ou make a capital lossif those *capital proceeds are less.

(4) The expenditure can include giving property: see section 103-5.
However, it does not include an amount you have received as
“recoupment of it and that is not included in your assessable
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income, or an amount to the extent that you have deducted or can

deduct it.

Subdivision 104-E—Trusts

Table of sections

104-55

104-55  Creating atrust over a CGT asset: CGT event E1

104-60  Transferring a CGT asset to atrust: CGT event E2

104-65  Converting atrust to aunit trust: CGT event E3

104-70  Capital payment for trust interest: CGT event E4

104-75  Beneficiary becoming entitled to atrust asset: CGT event E5
104-80 Disposal to beneficiary to end incomeright: CGT event E6
104-85  Disposal to beneficiary to end capital interest: CGT event E7
104-90  Disposal by beneficiary of capital interest: CGT event E8
104-95 Making acapital gain

104-100 Making a capital loss

104-105 Creating atrust over future property: CGT event E9

Creatingatrust over aCGT asset: CGT event E1

(1) CGT event E1 happensif you create atrust over a*CGT asset by

declaration or settlement.

(2) Thetime of the event iswhen the trust over the asset is created.

(3) You make acapital gain if the *capital proceeds from the creation

are more than the asset’ s *cost base. Y ou make a capital lossiif

those "capital proceeds are less than the asset’s “reduced cost base.

Cost baserule

(4) If you arethe trustee of the trust and no beneficiary is absolutely
entitled to the asset as against you (disregarding any legal

disability), the first element of the asset’s *cost base and *reduced

cost base in your hands is its market value when the trust is

created.

Exceptions

(5) CGT event E1 does not happen if:
(a) you are the sole beneficiary of the trust and:
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(i) you are absolutely entitled to the asset as against the
trustee (disregarding any legal disability); and
(ii) thetrustisnot aunit trust; or
(b) thetrust iscreated by transferring the asset from another
trust, and the beneficiaries and terms of both trusts are the
same.

(6) A *capital gain or *capital loss you make is disregarded if you
*acquired the asset before 20 September 1985.

104-60 Transferringa CGT asset toatrust: CGT event E2

(1) CGT event E2 happensif you transfer a*CGT asset to an existing
trust.

(2) Thetime of the event iswhen the asset is transferred.

(3) You make acapital gain if the *capital proceeds from the transfer
are more than the asset’s *cost base. Y ou make a capital lossiif
those "capital proceeds are less than the asset’s *reduced cost base.

(4) If you are the trustee of the trust and no beneficiary is absolutely
entitled to the asset as against you (disregarding any legal
disability), the first element of the asset’ s *cost base and *reduced
cost base in your handsis its market value when the asset is
transferred.

Exceptions

(5) CGT event E2 does not happen if:
(a) you are the sole beneficiary of the trust and:
(i) you are absolutely entitled to the asset as against the
trustee (disregarding any legal disability); and
(ii) thetrustisnot aunit trust; or
(b) thetrust is created by transferring the asset from another
trust, and the beneficiaries and terms of both trusts are the
same.

Note: Thereis also an exception for employee share trusts: see section 130-
90.
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(6) A *capital gain or *capital loss you make is disregarded if you
*acquired the asset before 20 September 1985.

104-65 Converting atrust toaunit trust: CGT event E3

(1) CGT event E3 happensif:

(a) atrust (that isnot aunit trust) over a*CGT asset is converted
to a unit trust; and

(b) just before the conversion, a beneficiary under the trust was
absolutely entitled to the asset as against the trustee
(disregarding any legal disability the beneficiary is under).

(2) Thetime of the event iswhen the trust is converted.

(3) Thetrustee of the original trust makes a capital gain if the market
value of the asset (when the trust is converted) is more than the
asset’s “cost base. The trustee makes a capital loss if that market
value is less than the asset’ s “reduced cost base.

Exception

(4) A *capital gain or *capital loss the trustee makesis disregarded if it
*acquired the asset before 20 September 1985.

104-70 Capital payment for trust interest: CGT event E4

(1) CGT event E4 happensiif:

(a) thetrustee of atrust makes a payment to you in respect of a
unit or an interest in the trust (except for *CGT event A1, C2,
E1, E2, E6 or E7 happening in relation to it); and

(b) some or al of the payment (the non-assessable part) is not
included in your assessable income.

The payment can include giving property: see section 103-5.

(2) Inworking out the non-assessable part, disregard any part of the
payment that is:

(a) "excluded exempt income; or
(b) *exempt income subject to withholding tax; or
(c) paid from an amount that has been assessed to the trustee.
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(3) Thetimeof theeventis:

(a) just beforethe end of the income year in which the trustee
makes the payment; or

(b) if another "CGT event (except CGT event E4) happensin
relation to the unit or interest or part of it after the trustee
makes the payment but before the end of that income year—
just before the time of that CGT event.

(4) You make acapital gain if the sum of the amounts of the non-
assessable parts (adjusted by subsection (7)) of the payments made
in the income year made by the trustee in respect of the unit or
interest is more than its *cost base.

Note: Y ou cannot make a capita loss.

(5) If you make a*capital gain, the *cost base and *reduced cost base
of the unit or interest are reduced to nil.

(6) However, if that sum is not more than the *cost base:
(a) the cost baseis reduced by that sum; and

(b) the "reduced cost base is reduced by that sum (without the
subsection (7) adjustment).

Example: Mandy owns unitsin aunit trust that she bought on 1 July 1999 for
$10 each. During the 1999-2000 income year the trustee makes 4 non-
assessable payments of $0.50 per unit. If at the end of theincome year
Mandy’s cost base for each unit (including indexation) would
otherwise be $10.10, the payments require that it be reduced by $2,
giving anew cost base of $8.10. If Mandy sells the units (CGT event
A1) in the 2000-01 year for more than their cost base at that time, she
will make a capital gain equal to the difference.

(7) The amount of the non-assessable part is adjusted to exclude any
part of it that is attributable to:
(a) deductions under Division 43 (about capital works); or
(b) an amount that is not included in the assessable income of an
entity because of:
(i) section 124ZM or 124ZN (which exempt income arising
from "sharesin a*PDF) of the Income Tax Assessment
Act 1936; or
(i) section 159GZZZZE (which exempts certain payments
related to infrastructure borrowings) of that Act; or
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(c) proceedsfrom a”CGT event that happensin relation to
*sharesin a company that was a*PDF when that event
happened.

Note 1: Deductions under Division 10C or 10D of Part I11 of the Income Tax

Assessment Act 1936 (about capital works) are also relevant: see
section 104-72 of the Income Tax (Transitional Provisions) Act 1997.

Note 2: In working out the cost base of the unit or interest, the non-assessable
part does not exclude any part attributable to a deduction under
Division 10C or 10D of Part |11 of the Income Tax Assessment Act
1936 (about capital works) if the payment was made before 18
December 1986: see section 104-70 of the Income Tax (Transitional
Provisions) Act 1997.

Exception

(8) A *capital gain you make is disregarded if you *acquired the "CGT
asset that is the unit or interest before 20 September 1985.

104-75 Beneficiary becoming entitled to atrust asset: CGT event E5

(1) CGT event E5 happens if abeneficiary becomes absolutely entitled
to a”CGT asset of atrust (except aunit trust or atrust to which
Division 128 applies) as against the trustee (disregarding any legal
disability the beneficiary is under).

Note: Division 128 deals with the effect of death.

(2) Thetime of the event is when the beneficiary becomes absolutely
entitled to the asset.

Trustee makes a capital gain or loss

(3) Thetrustee makes acapital gain if the market value of the asset (at
the time of the event) is more than its *cost base. The trustee makes
acapital lossif that market value is less than the asset’ s "reduced
cost base.

Exception for trustee
(4) A *capital gain or *capital loss the trustee makes is disregarded if it
*acquired the asset before 20 September 1985.

Note: Thereis also an exception for employee share trusts: see section 130-
90.
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©®)

(6)

Beneficiary makes a capital gain or loss

The beneficiary makes a capital gain if the market value of the
asset (at the time of the event) is more than the *cost base of the
beneficiary’ sinterest in the trust capital to the extent it relates to
the asset.

The beneficiary makes a capital lossif that market valueisless
than the *reduced cost base of that beneficiary’ sinterest in the trust
capital to the extent it relates to the asset.

Exceptions for beneficiary

A *capital gain or *capital loss the beneficiary makes is disregarded
if the beneficiary:
(a) "acquired the "CGT asset that isthe interest (except by way
of an assignment from another entity) for no expenditure; or
(b) acquired it before 20 September 1985.

Expenditure can include giving property: see section 103-5.

104-80 Disposal to beneficiary to end incomeright: CGT event E6

(D

)

©)

CGT event E6 happensif the trustee of atrust (except a unit trust
or atrust to which Division 128 applies) *disposes of a*CGT asset
of the trust to a beneficiary in satisfaction of the beneficiary’sright,
or part of it, to receive *ordinary income or *statutory income from
the trust.

Note: Division 128 deals with the effect of death.

The time of the event is when the disposal occurs.

Trustee makes a capital gain or loss

The trustee makes a capital gain if the market value of the asset (at
the time of the disposal) is more than its *cost base. It makes a
capital loss if that market value is less than the asset’ s *reduced
cost base.
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Exception for trustee

(4) A “capital gain or "capital loss the trustee makesis disregarded if it
*acquired the asset before 20 September 1985.

Beneficiary makes a capital gain or loss

(5) The beneficiary makes a capital gain if the market value of the
asset (at the time of the disposal) is more than the *cost base of the
right, or the part of it. The beneficiary makes a capital lossif that
market value isless than the *reduced cost base of the right or part.
Note: If the beneficiary did not pay anything for the right, the market value

substitution rule does not apply: see section 112-20.

Exception for beneficiary

(6) A *capital gain or *capital loss the beneficiary makesis disregarded
if it "acquired the *CGT asset that is the right before 20 September
1985.

104-85 Disposal to beneficiary to end capital interest: CGT event E7

(1) CGT event E7 happensif the trustee of atrust (except a unit trust
or atrust to which Division 128 applies) *disposes of a*CGT asset
of thetrust to abeneficiary in satisfaction of the beneficiary’s
interest, or part of it, in the trust capital.

Note: Division 128 deals with the effect of death.

(2) Thetime of the event is when the disposal occurs.

Trustee makes a capital gain or loss

(3) Thetrustee makes acapital gain if the market value of the asset (at
the time of the disposal) is more than its *cost base. It makes a
capital loss if that market value is less than the asset’ s *reduced
cost base.

Exception for trustee

(4) A *capital gain or *capital loss the trustee makes is disregarded if it
*acquired the asset before 20 September 1985.
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Beneficiary makes a capital gain or loss

(5) The beneficiary makes a capital gain if the market value of the
asset (at the time of the disposal) is more than the *cost base of the
interest, or the part of it, being satisfied. The beneficiary makes a
capital loss if that market value is less than the *reduced cost base
of that interest or part.

Exceptions for beneficiary

(6) A *capital gain or *capital loss the beneficiary makesis disregarded
if the beneficiary:
(a) "acquired the "CGT asset that isthe interest (except by way
of an assignment from another entity) for no expenditure; or
(b) acquired it before 20 September 1985.

Expenditure can include giving property: see section 103-5.

104-90 Disposal by beneficiary of capital interest: CGT event E8

(1) CGT event E8 happensiif:

(a) you are the beneficiary under atrust (except a unit trust or a
trust to which Division 128 applies); and

(b) you did not give any money or property to *acquire the "CGT
asset that is your interest in the trust capital and you did not
acquire it by assignment; and

(c) you *"dispose of the interest, or part of it (but not to the
trustee).

Note: Division 128 deals with the effect of death.

(2) Thetime of theeventis:
(&) when you enter into the contract for the *disposal; or
(b) if thereis no contract—when you stop owning the interest or
part.

Note 1: Y ou work out if you have made a capital gain or capital loss under
sections 104-95 and 104-100.

Note2:  Thereisaspecia indexation rule for this event: see section 114-10.
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104-95 Making a capital gain

You are the only beneficiary

(1) If you arethe only beneficiary with an interest in the trust capital
and you "dispose of that interest, you work out if you have made a
“capital gainin thisway:

Sep 1.
Sep 2.

Sep 3.

Working out your capital gain

Work out the *capital proceeds from the *disposal.
Work out the "net asset amount.

If the Step 1 amount is greater, you make a capital gain
equal to the difference.

(2) The net asset amount isworked out in thisway:

Sep 1.

Sep 2.

Sep 3.

Sep 4.

Sep 5.

Working out the net asset amount

Work out the total of the *cost bases (at the time of the
disposal) of the "CGT assets that the trustee *acquired on
or after 20 September 1985 and that formed part of the
trust capital at that time.

Work out the total of the market values (at the time of the
disposal) of the *CGT assets that the trustee "acquired
before 20 September 1985 and that formed part of the
trust capital at that time.

Work out the amount of money that formed part of the
trust capital at the time of the disposal.

Add up the Step 1, 2 and 3 amounts.

Subtract from the Step 4 amount any liabilities of the
trust at the time of the disposal.
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Sep 6. Theresult isthe net asset amount.

Example: Y ou dispose of your interest in the trust capital for $10,000 (the
capital proceeds).

Thetotal of the cost bases of the CGT assets that the trustee acquired
on or after 20 September 1985 is $6,000.

Thetotal of the market values of the CGT assets that the trustee
acquired before 20 September 1985 is $2,500.

Thereis $1,000 in the trust. The trust liabilities are $500.
The net asset amount is:

$6,000 + $2,500 + $1,000 — $500 = $9,000
Y ou make a capital gain of:
$10,000 — $9,000 = $1,000

(3) If you "dispose of only part of that interest, any *capital gainis
worked out using the method statement in subsection (1), except
that the Step 2 amount is replaced by:

The part of the interest you are disposing of

The net asset amount x (expressed as a fraction)

Example: To vary the example in subsection (2), suppose you dispose of 50% of
your interest for $5,000 (the capital proceeds).

The Step 2 amount becomes:
$9,000 x 50% = $4,500
Y ou make a capital gain of:

$5,000 — $4,500 = $500

Thereis more than one beneficiary

(4) If you are not the only beneficiary with an interest in the trust
capital and you “dispose of your interest, any “capital gainis
worked out using the method statement in subsection (1), except
that the Step 2 amount is replaced by:

Your interest in the trust capital

The net asset amount x (expressed as a fraction)

Example: To vary the example in subsection (2), suppose you have a 20%
interest in the trust capital and you dispose of it for $4,000 (the capital
proceeds).
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The Step 2 amount becomes:
$9,000 x 20% = $1,800
Y ou make a capital gain of:
$4,000 — $1,800 = $2,200

(5) If you are not the only beneficiary with an interest in the trust
capital and you *dispose of part of your interest, any *capital gain
isworked out using the method statement in subsection (1), except
that the Step 2 amount is replaced by:

Your interest in The part of the interest

X the trust capital X you are disposing of
(expressed asafraction)  (expresesed as afraction)

The net asset
amount

Example: To vary the example in subsection (2), suppose you have a 50%
interest in the trust capital. Y ou dispose of 20% of it for $1,000 (the
capital proceeds).

The Step 2 amount becomes:
$9,000 x 50% x 20%= $900
Y ou make a capital gain of:

$1,000 — $900 = $100

Exception

(6) A *capital gain you make is disregarded if you "acquired the "CGT
asset that is the interest in the trust capital before 20 September
1985.

Note: You can make again if you dispose of an interest in atrust that you
acquired before that day: see CGT event K6.

104-100 Making a capital loss

You are the only beneficiary

(1) If you aretheonly beneficiary with an interest in the trust capital
and you "dispose of that interest, you work out if you have made a
*capital lossin this way:
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Working out your capital loss

Sep 1.
Sep 2.

Sep 3.

Work out the *capital proceeds from the *disposal.
Work out the *reduced net asset amount.

If the Step 1 amount is less, you make a capital loss equal
to the difference.

)

The reduced net asset amount is worked out in this way:

Working out the reduced net asset amount

Sep 1.

Sep 2.

Sep 3.

Sep 4.

Sep 5.

Sep 6.

Work out the total of the *reduced cost bases (at the time
of the disposal) of the “CGT assets that the trustee
*acquired on or after 20 September 1985 and that formed
part of the trust capital at that time.

Work out the total of the market values (at the time of the
disposal) of the "CGT assets that the trustee *acquired
before 20 September 1985 and that formed part of the
trust capital at that time.

Work out the amount of money that formed part of the
trust capital at the time of the disposal.

Add up the Step 1, 2 and 3 amounts.

Subtract from the Step 4 amount any liabilities of the
trust at the time of the disposal.

The result is the reduced net asset amount.

©)

If you "dispose of only part of that interest, any "capital lossis
worked out using the method statement in subsection (1), except
that the Step 2 amount is replaced by:

The part of theinterest

The reduced net asset amount x  you are disposing of

(expresesed as afraction)
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There is more than one beneficiary

(4) If you are not the only beneficiary with an interest in the trust
capital and you *dispose of your interest, any *capital lossis
worked out using the method statement in subsection (1), except
that the Step 2 amount is replaced by:

Your interest in the trust capital

The reduced net asset amount x (expresesed as afraction)

(5) If you are not the only beneficiary with an interest in the trust
capital and you *dispose of part of your interest, any *capital lossis
worked out using the method statement in subsection (1), except
that the Step 2 amount is replaced by:

Your interest in The part of the interest
nggtedaruggﬂr:{et X the trust capital X you are disposing of
(expressed as afraction)  (expresesed as afraction)

Exception

(6) A *capital loss you makeisdisregarded if you *acquired the *“CGT
asset that isthe interest in the trust capital before 20 September
1985.

104-105 Creating atrust over future property: CGT event E9

(1) CGT event E9 happensif:

(@) you agree for consideration that when property comes into
existence you will hold it on trust; and

(b) at the time of the agreement, no potential beneficiary under
the trust has a beneficial interest in the rights created by the
agreement.

(2) Thetime of the event is when you made the agreement.

(3) You make acapital gain if the market value the property would
have had if it had existed when you made the agreement is more
than any *incidental costs you incurred that relate to the event. You
make a capital lossif that market valueisless.

(4) The costs can include giving property: see section 103-5. However,
they do not include an amount you have received as *recoupment
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of them and that is not included in your assessable income, or an
amount to the extent that you have deducted or can deduct it.

Subdivision 104-F—L eases

Table of sections

104-110 Granting alease: CGT event F1

104-115 Granting along-term lease: CGT event F2

104-120 Lessor pays lessee to get lease changed: CGT event F3
104-125 Lesseereceives payment for changing lease: CGT event F4
104-130 Lessor receives payment for changing lease: CGT event F5

104-110 Granting alease: CGT event F1

(D)

)

©)

(4)

CGT event F1 happensif alessor grants, renews or extends a
lease.

Notel:  Other CGT events can apply to leases. An assignment of aleaseisan
example of CGT event Al.

Note2:  Thereare specia rulesthat apply to some lease transactions. see
Division 132.

Thetime of the event is:
(a) for the grant of alease:
(i) when the contract for the lease is entered into; or
(ii) if there is no contract—at the start of the lease; or

(b) for arenewal or extension—at the start of the renewal or
extension.

The lessor makes a capital gain if the *capital proceeds from the
grant, renewal or extension are more than the expenditure it
incurred on the grant, renewal or extension. It makes a capital loss
if those *capital proceeds are less.

The expenditure can include giving property: see section 103-5.
However, it does not include an amount you have received as
*recoupment of it and that is not included in your assessable
income, or an amount to the extent that you have deducted or can
deduct it.
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Exception

(5) Thelessor can choose to apply section 104-115 to certain long
term leases. If it does so, this section does not apply.

104-115 Granting along-term lease: CGT event F2

(1) CGT event F2 happensiif:

(a) alessor grants alease over land (whether or not the lessor
owns an estate in fee simple in the land), or renews or
extends a lease over land; and

(b) thelease, renewa or extension isfor at least 50 years and:

(i) at thetime of the grant, renewa or extension, it was
reasonable to expect that it would continue for at least
50 years; and

(ii) theterms of the lease, renewal or extension as they
apply to the lessee are substantially the same as those
under which the lessor owned the land; and

(c) thelessor choosesto apply this section instead of
section 104-110.

Note: Section 103-25 tells you when the choice must be made.

(2) Thetime of the event is when the lessor grants the lease, or at the
start of the renewal or extension, as appropriate.

(3) Thelessor makes a capital gain if the *capital proceeds from the
event are more than the *cost base of the lessor’ sinterest in the
land. The lessor makes a capital lossif those *capital proceeds are
less than the "reduced cost base of that interest.

Exceptions

(4) A “capital gain or *capital loss the lessor makesis disregarded if:
(@) it "acquired the *CGT asset that is the land, or the lease to the
lessor was granted, before 20 September 1985; or
(b) thelease to the lessor has been renewed or extended and the
last renewal or extension started before that day.

Note: For any later CGT event that happensto the land or the lessor’s lease
of it: see section 132-10.
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104-120 Lessor pays lesseeto get lease changed: CGT event F3

(1) CGT event F3 happensif alessor incurs expenditure in getting the
lessee’ s agreement to vary or waive aterm of the lease. The lessor
makes a capital 1oss equal to the amount of expenditureit incurred.
(The expenditure can include giving property: see section 103-5.)

(2) Thetime of the event iswhen the term is varied or waived.
Exception

(3) However, this event does not apply to expenditure for alease to
which the lessor has chosen to apply section 104-115.

104-125 L esseereceives payment for changing lease: CGT event F4

(1) CGT event F4 happens if alessee receives a payment from the
lessor for agreeing to vary or waive aterm of the lease.

The payment can include giving property: see section 103-5.
(2) Thetime of the event iswhen the term is varied or waived.

(3) The lessee makes a capital gain if the "capital proceeds from the
event are more than the lease’ s *cost base (at the time of the event).
If the lessee makes a *capital gain, the lease's cost baseis also
reduced to nil.

Note: The lessee cannot make a capital loss.

(4) Onthe other hand, if those *capital proceeds are less, the lease’s
*cost baseis reduced by that amount at the time of the event.

Example:  On 1 January 1999 alessee enters alease. On 1 May 1999 the lessee
agreesto waive aterm. The lessor pays the lessee $1,000 for this.

If the lease’ s cost base at the time of the waiver is $2,500, it is reduced
from $2,500 to $1,500.

On 1 September 1999 the lessee agrees to waive another term. The
lessor pays the lessee $2,000 for this.

If the lease’ s cost base at the time of the waiver is $1,500, the lessee
makes a capital gain of $500, and the cost base is reduced to nil.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

52 Tax Law Improvement Act (No. 1) 1998  No. 46, 1998



Amendment of the Income Tax Assessment Act 1997 Schedule 1
CGT events Division 104
Shares Subdivision 104-G

Section 104-130

Exceptions

(5) A “capital gain the lessee makesis disregarded if:
(a) theleasewas granted before 20 September 1985; or

(b) for alease that has been renewed or extended—the start of
the last renewal or extension occurred before that day.

104-130 Lessor receives payment for changing lease: CGT event F5

(1) CGT event F5 happensif alessor receives a payment from the
lessee for agreeing to vary or waive aterm of the lease.

The payment can include giving property: see section 103-5.
(2) Thetime of the event iswhen the term is varied or waived.

(3) Thelessor makes a capital gain if the *capital proceeds from the
event are mor e than the expenditure the lessor incursin relation to
the variation or waiver. The lessor makes a capital lossif those
“capital proceeds are |ess.

Example: Y ou own ashopping centre. The lessee of a shop in the centre pays
you $10,000 for agreeing to change the terms of its lease. Y ou incur

expenses of $1,000 for a solicitor and $500 for avaluer. Y ou make a
capital gain of $8,500.

(4) The expenditure can include giving property: see section 103-5.
However, it does not include an amount you have received as
“recoupment of it and that is not included in your assessable
income.

Exceptions

(5) A *capital gain or *capital loss the lessor makes is disregarded if:
(a) thelease was granted before 20 September 1985; or

(b) for alease that has been renewed or extended—the start of
the last renewal or extension occurred before that day.

Subdivision 104-G—Shar es

Table of sections

104-135 Capita payment for shares: CGT event G1
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104-140 Shiftsin share values: CGT event G2
104-145 Liquidator declares shares worthless: CGT event G3

104-135 Capital payment for shares: CGT event G1

(1) CGT event G1 happensiif:

(a) acompany makes a payment to you for a*share you own in
the company (except for *“CGT event A1 or C2 happeningin
relation to the share); and

(b) some or all of the payment (the non-assessable part) isnot a
“dividend, or an amount that is taken to be a dividend under
section 47 of the Income Tax Assessment Act 1936.

The payment can include giving property: see section 103-5.
(2) Thetime of the event is when the company makes the payment.

(3) You make acapital gain if the amount of the non-assessable part is
more than the *share’ s *cost base. If you make a*capital gain, the
shar€’s *cost base and “reduced cost base are reduced to nil.

Note: Y ou cannot make a capital loss.

(4) However, if the amount of the non-assessable part is not more than
the "share's *cost base, that cost base and its *reduced cost base are
reduced by the amount of the non-assessable part.

Exceptions

(5) A *capital gain you make is disregarded if you “acquired the "CGT
asset that isthe "share before 20 September 1985.

(6) You disregard a payment by aliquidator for the purposes of this
section if the company is dissolved within 18 months of the
payment. The payment will be part of your *capital proceeds for
*CGT event C2 happening when the share ends.

104-140 Shiftsin sharevalues: CGT event G2

(1) CGT event G2 happensif:

(a) a”share value shift occurs under a*schemeinvolving a
company and an entity (or the entity’ s *associate); and
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(b) the entity isa*controller (for CGT purposes) of the company
at any time from when the scheme is entered into to when it
has been implemented; and

(c) thereisamaterial decrease in the market value of asharein
the company that is owned by the entity or the entity’s
associate.

Note 1: Other matters relevant to this event are set out in Division 140.

Note 2: Division 140 is also relevant to interests in shares and rights or options
to acquire shares: see section 140-30.

(2) Thetime of the event is when the *share value shift happens.

(3) Anentity makes a capital gain in the circumstances set out in
sections 140-55 and 140-90.

Notel:  The entity cannot make a capital loss.

Note2:  Theentity will not make a capital gain unless:

o for value shifted into shares acquired before 20 September
1985—value is shifted into shares owned by the entity or an
associate or, in certain circumstances, owned by an associate
of an associate; or

o for value shifted into shares acquired on or after 20 September
1985—valueis shifted into shares owned by an associate of
the entity or, in certain circumstances, owned by an associate
of an associate.

104-145 Liquidator declaressharesworthless: CGT event G3

(1) CGT event G3 happensif you own a*sharein acompany and its
liguidator declares in writing that he or she has reasonabl e grounds
to believe (as at the time of the declaration) there is no likelihood
that the shareholders in the company, or shareholders of the
relevant class of shares, will receive any further distribution in the
course of winding up the company.

(2) Thetime of the event is when the liquidator makes the declaration.

(3) You can choose to make a capital loss equal to the *reduced cost
base of your "share (as at the time of the declaration).

(4) If you make the choice, the *cost base and *reduced cost base of the
*share are reduced to nil just after the liquidator makes the
declaration.
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Note: Thisisfor the purpose of working out if you make a capital gain or
loss from any later CGT event in relation to the share.

Exception

(5) You cannot choose to make a *capital lossif you *acquired the
“CGT asset that is the *share before 20 September 1985.

Subdivision 104-H—Special capital receipts

Table of sections

104-150 Forfeiture of deposit: CGT event H1
104-155 Receipt for event relating to a CGT asset: CGT event H2

104-150 Forfeitureof deposit: CGT event H1

(1) CGT event H1 happensif adeposit paid to you is forfeited because
a prospective sale or other transaction does not proceed.

The payment can include giving property: see section 103-5.

Example: You decide to sell land. Before entering into a contract of sale, the
prospective purchaser pays you a 2 month holding deposit of $1,000.

The negotiations fail and the deposit is forfeited.
(2) Thetime of the event iswhen the deposit is forfeited.

(3) You make acapital gain if the deposit is more than the expenditure
you incur in connection with the prospective sale or other
transaction. Y ou make a capital loss if the deposit is less.

(4) The expenditure can include giving property: see section 103-5.
However, it does not include an amount you have received as
“recoupment of it and that is not included in your assessable
income.

Example: To continue the example: if you gave alawyer wine worth $400 in
connection with the prospective sale, you make a capital gain of:

$1,000 — $400 = $600
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104-155 Receipt for event relatingtoa CGT asset: CGT event H2

(1) CGT event H2 happensif:

(a) an act, transaction or event occursin relationto a*CGT asset
that you own; and

(b) the act, transaction or event does not result in an adjustment
being made to the asset’ s *cost base or *reduced cost base.

Example: Y ou own land on which you intend to construct a manufacturing
facility. A business promotion organisation pays you $50,000 as an
inducement to start construction early.

No contractual rights or obligations are created by the arrangement.

The payment is made because of an event (the inducement to start
construction early) in relation to your land.

Note: This event does not apply if any other CGT event applies: see
section 102-25.
(2) Thetime of the event is when the act, transaction or event occurs.

(3) You make acapital gain if the *capital proceeds because of the
*CGT event are more than the *incidental costs you incurred that
relate to the event. Y ou make a capital lossif those *capital
proceeds are less.

(4) The costs can include giving property: see section 103-5. However,
they do not include an amount you have received as *recoupment
of them and that is not included in your assessable income.

Exceptions

(5) CGT event H2 does not happen if:

(a) theact, transaction or event is the borrowing of money or the
obtaining of credit from another entity; or

(b) the act, transaction or event requires you to do something that
is another "CGT event that happens to you; or

(c) acompany issues or allots *shares to you; or
(d) thetrustee of aunit trust issues unitsin the trust to you.

Subdivision 104-1—Australian residency ends

Table of sections
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104-160 Individual or company stops being resident: CGT event 11
104-165 Exception for individua who stops being resident
104-170 Trust stops being aresident trust: CGT event 12

104-160 Individual or company stopsbeing resident: CGT event |1
(1) CGT event |1 happensif you stop being an *Australian resident.
(2) Thetime of the event iswhen you stop being one.

(3) You need to work out if you have made a*capital gain or a*capital
loss for each *CGT asset that you owned just before the time of the
event, except one having the *necessary connection with Australia.

(4) You make acapital gain if the market value of the asset (at the
time of the event) is more than its *cost base. Y ou make a capital
lossif that market value is less than the asset’ s *reduced cost base.

Exception

(5) A *capital gain or *capital loss you make is disregarded if you
*acquired the asset before 20 September 1985.

Notel:  Anindividua may be able disregard the gain or lossif he or shewas a
short term resident: see section 104-165.

Note2:  Anindividua can chooseto disregard a capital gain or loss he or she
makes until another CGT event happens in relation to the asset or he
or she becomes a resident again: see section 104-165.

104-165 Exception for individual who stops being resident

Short termresidents

(1) A *capital gain or *capital lossfrom a*CGT asset covered by
*CGT event |1 isdisregarded if you are an individual and you were
an *Australian resident for less than 5 years during the 10 years
before you stopped being one and:

() you owned the asset before last becoming one; or

(b) you *acquired the asset (after last becoming one) because of
someone’ s death.
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Choosing to disregard making a gain or loss

(2) If you areanindividual, you can choose to disregard making a

“capital gain or a*capital loss from all *CGT assets covered by
*CGT event I1.

(3) If you do so choose, each of those assets is taken to have the
“necessary connection with Australia until the earlier of:

() a"CGT event happening in relation to the asset;
(b) you again becoming an *Australian resident.

104-170 Trust stopsbeing aresident trust: CGT event 12

(1) CGT event 12 happensif atrust stops being a*resident trust for
CGT purposes.

(2) Thetime of the event is when the trust stops being one.

(3) Thetrustee needsto work out if it has made a*capital gain or a
“capital lossfor each "CGT asset that it owned (in the capacity as
trustee of the trust) just before the time of the event (except one
having the *necessary connection with Australia).

(4) The trustee makes a capital gain if the market value of the asset (at
the time of the event) is more than the asset’ s *cost base. The
trustee makes a capital lossif that market valueisless than the
asset’s “reduced cost base.

Exception

(5) A “capital gain or "capital loss the trustee makesis disregarded if it
*acquired the asset before 20 September 1985.

Subdivision 104-J—Reversal of roll-overs

Table of sections

104-175 Company ceasing to be member of wholly-owned group after roll-over:
CGT event J1

104-180 Sub-group break-up
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104-175 Company ceasing to be member of wholly-owned group
after roll-over: CGT event J1

(1) CGT event J1 happensif:

(@) thereisaroll-over under Subdivision 126-B for a*CGT
event (theroll-over event) that happensin relationto a*CGT
asset (theroll-over asset) involving 2 companies that are
members of the same *wholly-owned group; and

(b) the company (the recipient company) that owns the roll-over
asset just after the roll-over stops being a 100% subsidiary of
acompany in the group in the circumstances set out in
subsection (2) or (3); and

(c) at thetime of the roll-over, the recipient company was a
*100% subsidiary of:

(i) the other company involved in the roll-over event (the
originating company); or
(ii) another member of the same *wholly-owned group.
Note: If the roll-over was under section 160ZZ0 of the Income Tax
Assessment Act 1936, CGT event J1 does not happen if there would
not have been a deemed disposal and re-acquisition under that Act:

see section 104-175 of the Income Tax (Transitional Provisions) Act
1997.

(2) Thiscondition appliesif there has been only one roll-over within
the *wholly-owned group under Subdivision 126-B involving the
roll-over asset.

The recipient company must stop, at atime (the break-up time)
when it still owns the roll-over asset, being a*100% subsidiary of a
member of the group (the ultimate holding company) that is not a
100% subsidiary of any other member of the group at the time of
the roll-over event.

(3) Thiscondition appliesif the roll-over event wasthe last in a series
of “CGT eventsinvolving the roll-over asset and there was a
roll-over within the *wholly-owned group under Subdivision 126-B
for al the events.

The recipient company must stop, at atime (also the break-up
time) when it still owns the roll-over asset, being a*100%
subsidiary of another member of the group (also the ultimate
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holding company) that was not a 100% subsidiary of any other
member of the group at the time of the first of the events.

(4) Thetime of the event is the break-up time.

(5) The recipient company makes a capital gain if the roll-over asset’s
market value (at the break-up time) is more than its *cost base. It
makes a capital loss if that market value is less than its *reduced
cost base.

Exceptions

(6) CGT event J1 does not happen if the conditionsin section 104-180
are satisfied.

(7) A *capital gain or *capital loss the recipient company makesis
disregarded if the roll-over asset is taken to have been *acquired by
it before 20 September 1985 under Subdivision 126-B.

Acquisition rule

(8) Therecipient company is taken to have "acquired the roll-over
asset at the break-up time.

Cost base adjustment

(9) Thefirst element of the recipient company’s *cost base and
*“reduced cost base of the roll-over asset (just after the break-up
time) isits market value (at the break-up time).

104-180 Sub-group break-up

(1) The condition in subsection (2) must have been satisfied at each
time when there is aroll-over within the *wholly-owned group
under Subdivision 126-B for a*CGT event happening in relation to
the roll-over asset.

(2) The originating company and the recipient company must have
been members of a group of 2 or more companies (the sub-group)
within the *wholly-owned group (excluding the ultimate holding
company) for which one of theseis satisfied:
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(a) if the sub-group consists of 2 companies, either the recipient
company is a 100% subsidiary of the other company (the
holding company), or the other company is a 100%
subsidiary of the recipient company (also the holding
company);

(b) if the sub-group consists of 3 or more companies:

(i) therecipient company isa100% subsidiary of one of
those other companies (also the holding company) and
so are the other companies (except the holding
company) in the sub-group; or

(ii) each of the companiesin the sub-group (except the
recipient company) is a 100% subsidiary of the recipient
company (also the holding company).

(3) If theroll-over event wasthe last in aseries of “CGT events
involving the roll-over asset and there was aroll-over within the
“wholly-owned group under Subdivision 126-B for all the events,
each company that was the originating company or the recipient
company for the purposes of that Subdivision for one of those
roll-overs must have been members of the sub-group at the time of
each of the roll-overs.

(4) The conditions in subsection (5) or (6) must be satisfied just after
the break-up time.

(5) If the recipient company was the holding company of the
sub-group, none of its “shares can be owned by:
(8) the ultimate holding company; or
(b) acompany that isa”100% subsidiary of the ultimate holding
company just after the break-up time.

(6) If the recipient company was not the holding company of the
sub-group, no *sharesin it or in the holding company can be owned
by:

(8) the ultimate holding company; or
(b) acompany that isa”100% subsidiary of the ultimate holding
company just after the break-up time.
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Subdivision 104-K—Other CGT events

Table of sections
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Pre-CGT shares or trust interest: CGT event K6

104-205 Partial realisation of intellectual property: CGT event K1

(1) CGT event K1 happensif thereisa”partial realisation of an item of
“intellectual property.

(2) Thetime of theeventis:
(&) when you enter into the contract for the realisation; or
(b) if thereis no contract—when the realisation occurred.

(3) You make acapital gain if the *capital proceeds from the
realisation are more than the item’ s *cost base. If you make a
*capital gain, theitem’s *cost base and "reduced cost base are also
reduced to nil.

Note:

Y ou cannot make a capital loss.

(4) Onthe other hand, if the *capital proceeds from the realisation are
less than the item’ s *cost base, the item’ s cost base is reduced by
that amount at the time of the realisation.

Example:  On 1 January 1999 you buy a patent for an invention for $100,000. On

1 March 1999 you grant a5 year licence to exploit the patent in South
Australiafor $60,000 (a partial realisation).

Suppose the patent’s cost base just before the grant is $100,000. The
capital proceeds ($60,000) are less than the patent’s cost base, which
is reduced to $40,000.

On 1 September 1999 you receive damages of $70,000 for
infringement of the patent (another partial realisation).

Suppose the patent’ s cost base just before the other realisation is
$40,000. The capital proceeds ($70,000) exceed the patent’s cost base.
Y ou make a capital gain of $30,000 and the patent’s cost base is
reduced to nil.
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Extension of licence treated as grant of new licence

(5) Thissection has effect as if an extension of the term of alicence
relating to a patent, design or copyright were the grant of anew
licence (and so a*partial realisation).

Exception

(6) A *capital gain you make is disregarded if you “acquired the "CGT
asset that is the item of intellectual property before 20 September
1985.

104-210 Bankrupt paysamount in relation to debt: CGT event K2

(1) CGT event K2 happensif:

(a) you made a”net capital loss for an income year that, because
of subsection 102-5(2), cannot be applied in working out
whether you made a*net capital gain for the income year or a
later one; and

(b) you make a payment in an income year (the payment year) in
respect of a debt that was taken into account in working out
the amount of that net capital loss; and

(c) ignoring subsection 102-5(2), some part of the net capital
loss (the denied part) would have been applied (if you had
made sufficient “capital gains) in working out whether you
had made a *net capital gain for the payment year.

The payment can include giving property: see section 103-5.

Note: A net capital loss mentioned in subsection 160ZC(4A) of the Income
Tax Assessment Act 1936 is also relevant: see section 104-210 of the
Income Tax (Transitional Provisions) Act 1997.

(2) Thetime of the event is when you make the payment.

(3) You make acapital loss equal to the smallest of:
(@) the amount you paid; or
(b) that part of it that was taken into account in working out the
denied part; or
(c) the denied part less the sum of *capital losses you made as a

result of previous payments you made in respect of the debt
that was taken into account in working out the denied part.

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

64 Tax Law Improvement Act (No. 1) 1998  No. 46, 1998



Amendment of the Income Tax Assessment Act 1997 Schedule 1
CGT events Division 104
Other CGT events Subdivision 104-K

Section 104-215

(4) In calculating that capital loss, disregard any amount you have
received as “recoupment of the payment and that is not included in
your assessable income.

104-215 Asset passing to tax-advantaged entity: CGT event K3

(1) CGT event K3 happensif you dieand a*CGT asset you owned just
before dying *passes to a beneficiary in your estate who (when the
asset passes):

(&) isan "exempt entity; or

(b) isthe trustee of a”*complying superannuation fund; or
(c) isthetrustee of a*complying approved deposit fund; or
(d) isthetrustee of a*pooled superannuation trust; or

(e) isnot an *Australian resident.

(2) If the asset passes to a beneficiary who is not an *Australian
resident, CGT event K3 happens only if:

(a) you were an *Australian resident just before dying; and

(b) the asset (in the hands of the beneficiary) does not have the
“necessary connection with Australia.

(3) Thetime of the event isjust before you die.

(4) A capital gain is madeif the market value of the asset on the day
you died is more than the asset’ s *cost base. A capital loss is made
if that market value is less than the asset’ s "reduced cost base.

Note: The trustee of the estate must include in the date of death return any
net capital gain for the income year when you died.

Exception

(5) A “capital gain or *capital lossis disregarded if you *acquired the
asset before 20 September 1985.

Note: Thereisalso an exception if the CGT asset is property under the
Cultural Bequests Program: see section 118-5.

104-220 CGT asset startsbeing trading stock: CGT event K4
(1) CGT event K4 happensif:
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(a) you start holding as "trading stock a*CGT asset you already
own but do not hold as trading stock; and

(b) you elect under paragraph 70-30(1)(a) to be treated as having
sold the asset for its market value.

Note 1: Paragraph 70-30(1)(a) allows you to elect the cost of the asset, or its
market value, just before it became trading stock.

Note2:  Thereisan exemption if you elect its cost: see section 118-25.
(2) Thetime of the event is when you start.

(3) You make acapital gain if the asset’s market value (just before it
became *trading stock) is more than its *cost base. Y ou make a
capital loss if that market value is less than its *reduced cost base.

Exception

(4) A “capital gain or *capital loss you make is disregarded if you
*acquired the asset before 20 September 1985.

104-225 Special collectable losses: CGT event K5

(1) CGT event K5 happensif the requirements in subsections (2), (3)
and (4) are satisfied.

(2) Thereisafall inthe market value of a*collectable of acompany or
trust.

(3) "CGT event A1, C2 or E8 happens to:

(a) "sharesyou own in the company (or in acompany thatisa
member of the same *wholly-owned group); or
(b) aninterest you havein the trust;
and there is no roll-over for that CGT event.

(4) Asaresult of the "capital proceeds from that event being replaced
under section 116-80:

(a) you make a*capital gain that you would not otherwise have
made; or

(b) you do not make the *capital loss you would otherwise have
made; or
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(c) you make a capita lossthat is less than you would otherwise
have made.

Note: The capital proceeds from that event are replaced with the market
value of the shares or theinterest in the trust asif the fall in the market
value of collectables and personal use assets had not occurred: see
section 116-80.

(5) Thetimeof CGT event K5 isthetime of "CGT event A1, C2 or
ES.

(6) You make acapital loss from a*collectable equal to:

® the market value of the *shares or the interest in the trust
(worked out as at the time of "CGT event A1, C2 or E8 as if
the fall in market value of the collectable had not occurred);

less:

® the actual *capital proceeds from CGT event A1, C2 or ES.

Example: Y ou own 50% of the sharesin acompany. Y ou bought them in 1999
for $60,000. The company owns a painting worth $100,000 and
another asset worth $20,000. The painting fallsin value to $50,000.

In 1999 you sell your shares for $35,000 (the actual capital proceeds).
Y ou would otherwise make a capital loss of $25,000.

However, the actual capital proceeds are replaced with $60,000 (the
market value of the sharesif the painting had not fallen in value).
Y ou do not make a capital loss from selling the shares.

Y ou do make a collectable loss equal to:
$60,000 — $35,000 = $25,000

Note: Y ou can subtract capital 1osses from collectables only from your
capital gains from collectables: see section 108-10.

104-230 Pre-CGT sharesor trust interest: CGT event K6

(1) CGT event K6 happensif:

(a) you own *sharesin acompany or an interest in atrust you
*acquired before 20 September 1985; and

(b) "CGT event A1, C2, E1, E2, E3, E5, E6, E7, E8, J1 or K3
happensin relation to the shares or interest; and

(c) thereisno roll-over for the other CGT event; and
(d) the applicable requirement in subsection (2) is satisfied.
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(2) Just before the other event happened:

(a) the market value of property of the company or trust (that is
not its "trading stock) that was *acquired on or after 20
September 1985; or

(b) the market value of interests the company or trust owned
through interposed companies or trusts in property (except
trading stock) that was *acquired on or after 20 September
1985;

must be at least 75% of the "net value of the company or trust.
(5) Thetime of CGT event K6 iswhen the other event happens.

(6) You make acapital gain if the part of the *capital proceeds from
the "shares or interest that is reasonably attributable to the market
value of property referred to in subsection (2) is more than the sum
of the "cost bases of that property.

Note: Y ou cannot make a capital loss.

(7) This section appliesto property that a company that is not an
*Australian resident *acquired after 15 August 1989 from another
company asif it were acquired before 20 September 1985 if:

(a) the other company acquired it before 20 September 1985;
and

(b) the companies are members of the same *wholly-owned
group; and

(c) the property does not have the "necessary connection with
Australia.

(8) Inworking out the "net value of a company or trust for the
purposes of subsection (2), disregard:
(a) thedischarge or release of any liabilities; or
(b) the market value of any "CGT assets acquired;

if the discharge or release, or the *acquisition, was done for a
purpose that included ensuring that the requirement in subsection
(2) would not be satisfied in a particular situation.

Exceptions
(9) CGT event K6 does not happen if:
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(a) for acompany referred to in subsection (2)—some of its
*shares were listed for quotation in the official list of astock
exchangein Australia or aforeign country at the time of the
other event and at al timesin the period of 5 years before the
time of the other event; or

(b) for atrust referred to in subsection (2) that is a unit trust—
some of its units were so listed, or were ordinarily available
to the public for subscription or purchase, at the time of the
other event and at all timesin that period.
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Division 106—Entity making the gain or loss

Table of Subdivisions

Guide to Division 106
106-A Partnerships
106-B  Bankruptcy and liquidation
106-C  Absolutely entitled beneficiaries
106-D  Security holders

Guideto Division 106

106-1 What this Division is about

happens.

The entities affected are:
o partnerships (Subdivision 106-A);

106-B);

(Subdivision 106-C);
o security holders (Subdivision 106-D).

This Division sets out the cases where a capital gain or lossis
made by someone other than the entity to which a CGT event

o bankruptcy trustees and company liquidators (Subdivision

o trustees where there is an absolutely entitled beneficiary

Subdivision 106-A—~Partner ships

106-5 Partnerships

(1) Any "capital gain or *capita lossfrom a*CGT event happening in
relation to a partnership or one of its "CGT assetsis made by the

partnersindividualy.
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Each partner’sgain or lossis calculated by reference to the
partnership agreement, or partnership law if there is no agreement.

Example 1: A partnership creates contractual rightsin another entity (CGT event
D1). Each partner’s capital gain or lossis calculated by alocating an
appropriate share of the capital proceeds from the event and the
incidental costs that relate to the event (according to the partnership
agreement, or partnership law if thereis no agreement).

Example 2: Helen and Clare set up a business in partnership. Helen contributes a
block of land to the partnership capital. Their partnership agreement
recognises that Helen has a 75% interest in the land and Clare 25%.
The agreement is silent asto their interests in other assets and profit
sharing.

When the land is sold, Helen’s capital gain or loss will be determined
on the basis of her 75% interest. For other partnership assets, Helen's
gain or loss will be determined on the basis of her 50% interest (under
the relevant Partnership Act).

(2) Each partner has a separate *cost base and *reduced cost base for
the partner’ sinterest in each *CGT asset of the partnership.

(3) If apartner leaves a partnership, aremaining partner *acquires a
separate “CGT asset to the extent that the remaining partner
acquires a share of the departing partner’ sinterest in a partnership
asset.

Note: The remaining partners would not be affected if the departing partner
sellsitsinterests to an entity that was not a partner.

Example: (Indexation isignored for the purpose of this example).
John, Wil and Patriciaform a partnership (in equal shares).

John contributes a building (which is a pre-20 September 1985 asset)
having a market value of $200,000. Wil and Patricia contribute
$200,000 each in cash.

The partnership buys another asset for $400,000.

John is taken to have disposed of 2/3 of hisinterest in the building (/3
to Wil and /3 to Patricia). His remaining 1/3 share in the building
remains apre-CGT asset. The 1/3 shares that Wil and Patricia acquire
are post-CGT assets.

Wil retires from the partnership when the partnership assets have a
market value of $1,200,000 ($500,000 for the building and $700,000
for the other asset). John and Patricia pay Wil $400,000 for his interest
in the partnership.

Wil has a capital gain of $100,000 on the building and $100,000 on
the other asset. John and Patricia each acquire an additional /6 interest

“To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

Tax Law Improvement Act (No. 1) 1998 No. 46, 1998 71



Schedule 1 Amendment of the Income Tax Assessment Act 1997
Division 106 Entity making the gain or loss
Subdivision 106-B Bankruptcy and liquidation

Section 106-5

in the partnership assets. These additional interests are separate assets
and post-CGT assets.

(4) If anew partner is admitted to a partnership:

(a) the new partner *acquires a share (according to the
partnership agreement, or partnership law if thereisno
agreement) of each partnership asset; and

(b) the existing partners are treated as having *disposed of part of
their interest in each partnership asset to the extent that the
new partner has acquired it.

Example: (Indexation isignored for the purpose of this example).

Lyn and Barry form a partnership, each contributing $15,000 to its
capital. The partnership buys land for $30,000.

The land increases in value to $300,000.

Andrew is admitted as an equal partner, paying Lyn and Barry
$50,000 each to acquire a 1/3 share in the land. His cost base is
$100,000.

Lyn and Barry have each disposed of 1/3 of their interest in the land.
Each has a cost base for that interest of $5,000, and capital proceeds
of $50,000, leaving them with a capital gain of $45,000 each on
Andrew’ s admission to the partnership.

Theland is sold for its market value.
Andrew has no capital gain on the land.

Lyn and Barry have disposed of their remaining 2/3 original interest in
the land for capital proceeds of $100,000, leaving each of them with a
capital gain of:

$100,000 — ($15,000 - $5,000j = $90,000

Subdivision 106-B—Bankruptcy and liquidation

Table of sections

106-30  Effect of bankruptcy
106-35  Effect of liquidation
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106-30 Effect of bankruptcy

(1) For the purposes of this Part and Part 3-3, the vesting of the
individual’s "CGT assets in the trustee under the Bankruptcy Act
1966 or under asimilar foreign law isignored.

(2) ThisPart and Part 3-3 apply to an act doneinrelationto a*CGT
asset of an individual in these circumstances as if it had been done
by the individual:

(@) asaresult of the bankruptcy of the individual by the Official
Trustee in Bankruptcy or aregistered trustee, or the holder of
asimilar office under a*foreign law;

(b) by atrustee under a deed of assignment or arrangement made
under Part X of the Bankruptcy Act 1966, or under asimilar
instrument under aforeign law;

(c) by atrustee as aresult of an arrangement with creditors under
that Act or aforeign law.

106-35 Effect of liquidation

This Part and Part 3-3 apply to an act done by aliquidator of a
company, or the holder of asimilar office under a*foreign law, as
if the act had been done instead by the company.

Example: Ben, aliquidator of acompany, sellsa CGT asset of the company.
Any capital gain or loss is made by the company, not by Ben.

Subdivision 106-C—Absolutely entitled beneficiaries

106-50 Absolutely entitled beneficiaries

If you are absolutely entitled to a*CGT asset as against the trustee
of atrust (disregarding any legal disability), this Part and Part 3-3

apply to an act done by the trustee in relation to the asset asif you
had doneit.
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Subdivision 106-D—Security holders

106-60 Actsby security holders

This Part and Part 3-3 apply to an act done by an entity (or an
agent of the entity) in relation to a*CGT asset for the purpose of
enforcing or giving effect to a security, charge or encumbrance the
entity holds over the asset asif the act had been done instead by the
person who provided the security.

Example: A lender sells property under a power of sale after the failure of the
owner of the property to make payments on the loan. Any capital gain
or lossis made by the owner of the property, not the lender.
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Division 108—CGT assets

Table of Subdivisions

Guideto Division 108
108-A What aCGT assetis
108-B Collectables
108-C Personal use assets
108-D Separate CGT assets

Guideto Division 108

108-1 What this Division is about

This Division defines the various categories of assets that are
relevant to working out your capital gains and losses. They are
CGT assets, collectables and personal use assets.

It also tells you how capital losses from collectables and personal
use assets are relevant to working out your net capital gain or loss.

It also sets out when land, buildings and capital improvements are
taken to be separate CGT assets.

Subdivision 108-A—What a CGT asset is

Table of sections

108-5 CGT assets
108-7 Interest in CGT assets asjoint tenants

108-5 CGT assets

(1) ACGT assetis.
(a) any kind of property; or
(b) alegal or equitable right that is not property.
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(2) To avoid doubt, these are CGT assets.
(a) part of, or aninterest in, an asset referred to in subsection (1);
(b) goodwill or aninterest in it;
(c) aninterest in an asset of a partnership;
(d) aninterest in a partnership that is not covered by
paragraph (c).
Note 1: Examples of CGT assets are:
e land and buildings;
e sharesin acompany and unitsin a unit trust;
e options;
e debtsowed to you;
e aright to enforce a contractual obligation;
o foreign currency.

Note2: A capital gain or lossfrom a CGT asset is disregarded if the asset was
last acquired before 26 June 1992 and was not an asset for the
purposes of Part I11A of the Income Tax Assessment Act 1936: see
section 108-5 of the Income Tax (Transitional Provisions) Act 1997.

108-7 Interest in CGT assetsasjoint tenants

Individuals who own a*CGT asset as joint tenants are treated as if
they each owned a separate CGT asset constituted by an equal
interest in the asset and asif each of them held that interest asa
tenant in common.

Note: Section 128-50 contains rules that apply when ajoint tenant dies.

Subdivision 108-B—Collectables

Table of sections

108-10  Lossesfrom collectables to be offset only against gains from collectables
108-15  Setsof collectables
108-17  Cost base of a collectable

108-10 L ossesfrom collectablesto be offset only against gains from
collectables

(1) Inworking out your *net capital gain or “net capital loss for the
income year, "capital losses from *collectables can be used only to
reduce "capital gains from collectables.
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Example: Y our capital gains from collectables total $200 and your capital losses
from collectables total $400. Y ou have other capital gains of $500.
Y ou have a net capital gain of $500 and a net capital loss from
collectables of $200.

Th_e losses from collectables cannot be used to reduce the $500 capital
gan.
(2) A collectableis:
(@) "artwork, jewellery, an antique, or a coin or medallion; or
(b) ararefolio, manuscript or book; or
(c) apostage stamp or first day cover;
that is used or kept mainly for your (or your *associate’ s) personal
use or enjoyment.

(3) These are also collectables:
(a) aninterest in any of the things covered by subsection (2); or
(b) adebt that arises from any of those things; or
(c) anoption or right to *acquire any of those things.

Note: Collectables acquired for $500 or less are exempt. However, you get
an exemption for an interest in one only if the market value of al the
interests combined is $500 or less: see Subdivision 118-A.

(4) If someor all of a”capital loss from a*collectable cannot be
applied in an income year, the unapplied amount can be applied in
the next income year for which your *capital gains from
*collectables exceed your *capital losses (if any) from collectables.

Example:  You have acapital gain from acollectable for the income year of $200
and a capital loss from another collectable of $600.

Y our capital loss from one collectabl e reduces your capital gain from
the other to zero. Y ou cannot apply the remaining $400 of the capital
lossin thisincome year, but you can apply it in alater income year.

(5) If you have 2 or more unapplied “net capital losses from
*collectables, you must apply them in the order you made them.
108-15 Sets of collectables

(1) Thissection sets out what happens if:
(a) you own *collectables that are a set; and
(b) they would ordinarily be *disposed of as a set; and
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(c) you dispose of them in one or more transactions for the
purpose of trying to obtain the exemption in section 118-10.
Example:  You buy aset of 3 books for $900. Y ou apportion the $900 among

each book: see section 112-30. If the books are of equal value, you
have acquired each one for $300.

If you dispose of each book individually, you would ordinarily obtain
the exemption in section 118-10, because you acquired each one for
less than $500.

(2) The set of *collectablesis taken to be a single *collectable and each
of your "disposalsisadisposal of part of that collectable.
Example:  To continue the example, the 3 books are taken to be asingle

collectable. Y ou will not obtain the exemption in section 118-10,
because you acquired the set for more than $500.

Y ou work out if you make a capital gain or loss from a disposal of
part of an asset by comparing the capital proceeds from it with the
cost base or reduced cost base (as appropriate) of the disposed part.

Note 1: Section 112-30 tells you how to apportion the cost base and reduced
cost base of a CGT asset on a disposal of part of an asset.

Note2:  Thissection does not apply to a collectable you last acquired before
16 December 1995: see section 108-15 of the Income Tax
(Transitional Provisions) Act 1997.

108-17 Cost base of a collectable

In working out the *cost base of a*collectable, disregard the third
element (about non-capital costs of ownership).

Subdivision 108-C—Personal use assets

Table of sections

108-20  Lossesfrom personal use assets must be disregarded
108-15  Setsof persona use assets
108-30  Cost base of apersonal use asset

108-20 L ossesfrom personal use assets must be disregarded

(1) Inworking out your *net capital gain or “net capital loss for the
income year, any “capital loss you make from a*personal use asset
is disregarded.
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(2) A personal useassetis:

(a) a"CGT asset (except a”collectable) that is used or kept
mainly for your (or your *associate’ s) personal use or
enjoyment; or

(b) an option or right to "acquire a”CGT asset of that kind; or

(c) adebt arising from a*CGT event in which the "CGT asset
the subject of the event was one covered by paragraph (a); or

(d) adebt arising other than:

(i) inthe course of gaining or producing your assessable
income; or

(i) from your carrying on a*business.

Notel:  Thereisan exemption for a personal use asset you acquire for $10,000
or less: see section 118-10.

Note2: A debt arising from a CGT event involving a CGT asset kept mainly
for your personal use and enjoyment is a personal use asset to prevent
any loss arising from the debt being a normal capital loss.

(3) A personal use asset does not include land, a*stratum unit or a
building or structure that istaken to be a separate “CGT asset
because of Subdivision 108-D.

108-25 Sets of personal use assets

(1) This section sets out what happensiif:
(a) you own *personal use assets that are a set; and
(b) they would ordinarily be *disposed of as a set; and

(c) you dispose of them in one or more transactions for the
purpose of trying to obtain the exemption in section 118-10.

(2) The set of *personal use assetsis taken to be asingle “personal use
asset and each of your "disposalsis adisposal of part of that asset.

108-30 Cost base of a personal use asset

In working out the *cost base of a*personal use asset, disregard the
third element (about the non-capital costs of ownership).
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Subdivision 108-D—Separate CGT assets
Guideto Subdivision 108-D

108-50 What this Subdivision is about

For CGT purposes, there are:

® exceptions to the common law principle that what is attached
totheland is part of the land; and

® gpecial rules about buildings and adjacent land; and

® rules about when a capital improvement to a CGT asset is
treated as a separate CGT asset.

Table of sections

Operative provisions

108-55  Whenisabuilding a separate asset from land?

108-60  Plant that is part of abuilding is a separate asset

108-65 Land adjacent to land acquired before 20 September 1985

108-70  When is acapital improvement a separate asset?

108-75  Capital improvementsto CGT assets for which aroll-over may be available
108-80  Deciding if capital improvements are related to each other

108-85  Meaning of improvement threshold

Operative provisions

108-55 When isa building a separate asset from land?

(1) A building or structure on land that you *acquired on or after
20 September 1985 is taken to be a separate *CGT asset from the
land if one of the balancing adjustment provisionsin thistable
appliesto the building or structure (whether or not thereisa
bal ancing adjustment):

Balancing adjustment provisions
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Item  For thiscapital allowance: You do a balancing adjustment under:
1 Depreciation Subdivision 42-F
2 Mining Subdivision 330-J
3 Research and devel opment section 73B of the Income Tax

Assessment Act 1936
4 Timber mill buildings Subdivision 387-G
5 Timber operations. accessroads  Subdivision 387-G

Example: Y ou construct atimber mill building on land you own. The building is
subject to a balancing adjustment on its disposal, loss or destruction. It
istaken to be a separate CGT asset from the land.

(2) A building or structure that is constructed on land that you
*acquired before 20 September 1985 is taken to be a separate *“CGT
asset from the land if:

(a) you entered into a contract for the construction on or after
that day; or
(b) if thereis no contract—the construction started on or after
that day.
Example: Y ou bought ablock of land with a building on it on 10 August 1984.

On 1 December 1999 you construct another building on the land. The
other building is taken to be a separate CGT asset from the land.

108-60 Plant that ispart of a building is a separ ate asset

A unit of *plant that is part of abuilding or structure is taken to be
aseparate "CGT asset from the building or structure.
Example: Y ou own afactory from which you carry on abusiness. You install

rest rooms for your employees. The plumbing fixtures and fittings are
plant. These are taken to be a separate CGT asset from the factory.

108-65 Land adjacent to land acquired before 20 September 1985

Land that you "acquire on or after 20 September 1985 that is
adjacent to land (the original land) you acquired before that day is
taken to be a separate *CGT asset from the original land if it and
the original land are amalgamated into onetitle.

Example:  On 1 April 1984 you bought a block of land. On 1 June 1999 you

bought another block of land adjacent to the first block. Y ou
amalgamate thettitles to the 2 blocks into 1 title.
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The second block istreated as a separate CGT asset. Y ou can make a
capital gain or loss from it if you sell the whole area of land.

108-70 When isa capital improvement a separ ate asset?

I mprovements to land

(1) A capital improvement to land is taken to be a separate “CGT asset
from the land if one of the balancing adjustment provisions set out
in the table in section 108-55 applies to the improvement (whether
or not there is a balancing adjustment).

Example: Y ou own land that you use for pastoral operations. Y ou build some
fences that are destroyed by fire. The fences are plant and are subject

to a balancing adjustment on their destruction under Division 42. The
fences are taken to be a separate CGT asset from the land.

Unrelated improvements to pre-CGT assets

(2) A capital improvement to a*CGT asset (the original asset) that
you *acquired before 20 September 1985 (that is not related to any
other capital improvement to the asset) istaken to be a separate
*CGT asset if its *cost base (assuming it were a separate CGT
asset) when a*CGT event happensin relation to the original asset
is.

(&) more than the *improvement threshold for the income year in
which the event happened; and

(b) more than 5% of the *capital proceeds from the event.

Example:  In 1983 you bought a boat. In 1999 you install a new mast (a capital
improvement) for $30,000. L ater, you sell the boat for $150,000.

If the cost base of the improvement in the sale year is $41,000 and the
improvement threshold for that year is $96,000, the improvement will
not be treated as a separate asset.

Note 1: Section 108-80 sets out the factors for deciding whether capital
improvements are related to each other.

Note 2: If the improvement is a separate asset, the capital proceeds from the
event must be apportioned between the original asset and the
improvement: see section 116-40.

Related improvementsto pre-CGT assets

(3) Capita improvementsto a*CGT asset (the original asset) that you
*acquired before 20 September 1985 that are related to each other
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are taken to be a separate *CGT asset if the total of their *cost bases
(assuming each one were a separate CGT asset) when a*CGT
event happensin relation to the original asset is:

(a) more than the *improvement threshold for the income year in
which the event happened; and

(b) more than 5% of the *capital proceeds from the event.

Note: If the improvements are a separate asset, the capital proceeds from the
event must be apportioned between the original asset and the
improvements:. see section 116-40.

Some improvements not relevant

(4) This section does not apply to a capital improvement:

(a) that took place under a contract that you entered into before
20 September 1985; or

(b) if thereis no contract—that started or occurred before that
day.
(5) Subsections (2) and (3) do not apply if the capital improvement is
made to:
(&) a”"Crown lease; or
(b) a*prospecting entitlement or *mining entitlement; or
(c) a”statutory licence; or
(d) "plant to which Subdivision 124-K applies.
Note: Section 108-75 deals with this situation.

(6) This section does not apply to a capital improvement consisting of
repairsto or restoration of a*CGT asset "acquired before 20
September 1985 in circumstances where there is aroll-over under
Subdivision 124-B.

108-75 Capital improvementsto CGT assetsfor which aroll-over
may be available

(1) Thissectionisrelevant only if a*CGT event happensin relation to
a"CGT asset that is:

(& a”"Crown lease; or
(b) a*prospecting entitlement or "mining entitlement; or
(c) a”statutory licence; or
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(d) *plant to which Subdivision 124-K applies.

Y ou must have *acquired it before 20 September 1985.

Note: Division 124 treats you as having acquired a CGT asset before that
day in some situations.

(2) There are possible consequencesiif there has been one or more
capital improvementsto:
(a) the"CGT asset the subject of the "CGT event; or
(b) any "CGT assets of the same kind that were in existence
before the CGT asset and came to an end where aroll-over
was obtained under a provision set out in this table:

Roll-over provisions

Roll-over isobtained under this

ltem For thisCGT asset: provision:
1 A *Crown lease Subdivision 124-J
2 A prospecting or mining Subdivision 124-L
entitlement
3 A "statutory licence Subdivision 124-C
*Plant Subdivision 124-K
Note: Roll-overs under sections 160ZWA, 160ZZF, 160ZZPE and 160ZWC

of the Income Tax Assessment Act 1936 are also relevant: see section
108-75 of the Income Tax (Transitional Provisions) Act 1997.

Example:  1n 1984 you acquired acommercial fishing licence. In 1986 you paid
$62,000 to get an extraright (a capital improvement) attached to the
licence.

In June 1999 the licence expired and you got a new licence. You
obtained aroll-over for the old licence expiring. In April 2000 you
sold the new fishing licence for $200,000.

(3) Any capital improvement that is not related to another capital
improvement is taken to be a separate *CGT asset if its *cost base
(assuming it were a separate CGT asset) when the "CGT event
happensis:

(a) more than the *improvement threshold for the income year in
which the event happened; and

(b) more than 5% of the *capital proceeds from the event.
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Example:  To continue the example, suppose the cost base of theright is
$101,000 and the improvement threshold for the 1999-2000 income
year is $96,000.

Since the cost base of the right is more than the improvement
threshold and more than 5% of the capital proceeds, the right is taken
to be aseparate CGT asset.

Note 1: Section 108-80 sets out the factors for deciding whether capital
improvements are related to each other.

Note 2: If the improvement is a separate asset, the capital proceeds from the
event must be apportioned between the asset and the improvement:
see section 116-40.

(4) Any capital improvements that are related to each other are taken
to be a separate "CGT asset if the total of their *cost bases
(assuming each one were a separate CGT asset) when the "CGT
event happensis:

(&) more than the *improvement threshold for the income year in
which the event happened; and

(b) more than 5% of the *capital proceeds from the event.

Note: If the improvements are a separate asset, the capital proceeds from the
event must be apportioned between the asset and the improvements:
see section 116-40.

(5) This section does not apply to any capital improvement:

(a) that took place under a contract that you entered into before
20 September 1985; or

(b) if thereis no contract—that started or occurred before that
day.

108-80 Deciding if capital improvementsarerelated to each other

In deciding whether capital improvements are related to each other,
the factors to be considered include:

(@ the nature of the "CGT asset to which the improvements are
made; and

(b) the nature, location, size, value, quality, composition and
utility of each improvement; and

(c) whether an improvement dependsin a physical, economic,
commercial or practical sense on another improvement; and

(d) whether the improvements are part of an overall project; and
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(e) whether the improvements are of the same kind; and
(f) whether the improvements are made within a reasonable

period of time of each other.

108-85 M eaning of improvement threshold

(1) Theimprovement threshold for the 1997-98 income year is
$89,992.

(2) The "improvement threshold isindexed annually.

Note: Subdivision 960-M shows you how to index amounts.

(3) The Commissioner must publish before the beginning of each
*financial year the “improvement threshold for that year.
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Division 109—Acquisition of CGT assets

Table of Subdivisions

Guide to Division 109
109-A Operativerules
109-B  Signposts to other acquisition rules

Guideto Division 109

109-1 What this Division is about

This Division sets out the ways in which you can acquire aCGT
asset and the time of acquisition.

The time of acquisition isimportant for indexation, and for the
exemption of assets acquired before 20 September 1985.

Generally, you acquire a CGT asset when you become its owner.
You can also acquire aCGT asset:

* asaresult of aCGT event happening: see section 109-5; or

® in other circumstances; see section 109-10.

This Division also directs you to special acquisition rulesin other
Divisions.

Subdivision 109-A—Oper ativerules

Table of sections

109-5 Genera acquisition rules
109-10  When you acquire a CGT asset without a CGT event
109-15  Exception
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