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Part 1 Preliminary

Section 1

Part 1—Preliminary

1 Short title

This Act may be cited as the Telecommunications (Consumer
Protection and Service Standards) Act 1999.

2 Commencement

(1) Subject to this section, this Act commences on the 28th day after
the day on which it receives the Royal Assent.

(2) Thefollowing provisions of this Act commence on 1 July 1999:
(a) the definition of approved universal service plan in
subsection 5(2);
(aa) the definition of approved digital data service plan in
subsection 5(2);
(ab) the definition of digital data service obligation in subsection

5(2);

(ac) the definition of digital data service provider in subsection
5(2);

(ad) the definition of draft digital data service plan in subsection
5(2);

(b) the definition of draft universal service plan in subsection

5(2);

(ba) the definition of general digital data service areain
subsection 5(2);

(bb) the definition of general digital data service obligation in
subsection 5(2);

(bc) the definition of general digital data service provider in
subsection 5(2);
(c) the definition of levy in subsection 5(2);
(d) thedefinition of national universal service provider in
subsection 5(2);
(e) the definition of net cost area in subsection 5(2);

2 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50,
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Preliminary Part 1

Section 3

(f) the definition of participating carrier in subsection 5(2);
(g) thedefinition of regional universal service provider in
subsection 5(2);
(ga) the definition of special digital data serviceareain
subsection 5(2);
(gb) the definition of special digital data service obligation in
subsection 5(2);
(gc) the definition of special digital data service provider in
subsection 5(2);
(h) the definition of universal service obligation in subsection
5(2);
(i) thedefinition of universal service provider in subsection
5(2);
() Pat2;
(k) Part 3.

3 Objectsand regulatory policy

The following provisions of the Telecommunications Act 1997
apply to this Act in a corresponding way to the way in which they
apply to that Act:

(a) section 3 (objects);
(b) section 4 (regulatory policy).
4 Simplified outline

Thefollowing isasimplified outline of this Act:

* A universal serviceregimeis established. The main object of
the universal serviceregimeisto ensure that all peoplein
Australia, wherever they reside or carry on business, should
have reasonable access, on an equitable basis, to:

(@ standard telephone services; and

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
3



Part 1 Preliminary

Section 4

(b) payphones; and

(c) prescribed carriage services; and

(d) digital data services.

Provision is made for the National Relay Service (NRS). The
NRS provides persons who are deaf or who have a hearing
and/or speech impairment with access to a standard telephone
service on terms, and in circumstances, that are comparable to
the access other Australians have to a standard telephone
service.

Local calsare to be charged for on an untimed basis.
The ACA may make performance standards to be complied
with by carriage service providersin relation to customer

service.

Certain carriers and carriage service providers must enter into
the Telecommunications Industry Ombudsman scheme.

Provision is made for the protection of residential customers
of carriage service providers against failure by the providers
to supply standard telephone services.

The ACA may impose requirements on carriers, carriage
service providers and certain other personsin relation to
emergency call services.

Telstrais subject to price control arrangements.

This Act regulates telephone sex services.

4 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50,
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Preliminary Part 1

Section 5

* TheMinister may direct Telstrato take action directed
towards ensuring that Telstra complies with this Act.

5 Definitions

(1) Unlessthe contrary intention appears, expressions used in this Act
and in the Telecommunications Act 1997 have the same meaning in
this Act as they havein that Act.

(2) InthisAct:

approved digital data service plan means an approved digital data
service plan under Division 4A of Part 2.

approved universal service plan means an approved universal
service plan under Division 4 of Part 2.

digital data service obligation has the meaning given by section
19A.

digital data service provider means.
(a) agenera digital data service provider; or
(b) aspecia digital data service provider.

draft digital data service plan means a draft digital data service
plan under Division 4A of Part 2.

draft universal service plan means a draft universal service plan
under Division 4 of Part 2.

general digital data service area has the meaning given by section
19B.

general digital data service obligation has the meaning given by
section 19A.

general digital data service provider has the meaning given by
section 26A.

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
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Part 1 Preliminary

Section 5

levy means levy imposed by the Telecommunications (Universal
Service Levy) Act 1997.

national universal service provider has the meaning given by
section 20.

net cost area has the meaning given by section 50 or 52.
participating carrier has the meaning given by section 16.

regional universal service provider has the meaning given by
section 20.

special digital data service area has the meaning given by section
19C.

special digital data service obligation has the meaning given by
section 19A.

special digital data service provider has the meaning given by
section 26A.

standard telephone service has the meaning given by section 6.

Telecommunications I ndustry Ombudsman means the
Telecommunications Industry Ombudsman appointed under the
Telecommunications Industry Ombudsman scheme.

Telecommunications I ndustry Ombudsman scheme means the
scheme referred to in section 128.

this Act includes the regulations.
universal service obligation has the meaning given by section 19.

universal service provider means:
(a) the national universal service provider; or
(b) aregional universal service provider.

6 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50,
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Preliminary Part 1

Section 6

6 Standard telephone service

(1) A referencein aparticular provision of this Act to a standard
telephone service is areference to a carriage service for each of the
following purposes:

(a) the purpose of voice telephony;

(b) if:

(i) voicetelephony isnot practical for a particular end-user
with adisability (for example, because the user has a
hearing impairment); and
(ii) another form of communication that is equivalent to
voice telephony (for example, communication by means
of ateletypewriter) would be required to be supplied to
the end-user in order to comply with the Disability
Discrimination Act 1992;
the purpose of that form of communication;

(c) apurpose declared by the regulations to be a designated
purpose for the purposes of that provision;

where:

(d) the service passes the connectivity test set out in subsection
(2); and

(e) to the extent that the service isfor the purpose referred toin
paragraph (a)—the service has the characteristics (if any)
declared by the regulations to be the designated
characteristics in relation to that service for the purposes of
that provision; and

() tothe extent that the serviceisfor the purpose referred to in
paragraph (b)—the service has the characteristics (if any)
declared by the regulations to be the designated
characteristicsin relation to that service for the purposes of
that provision; and

(g) to the extent that the serviceisfor a particular purpose
referred to in paragraph (c)—the service hasthe
characteristics (if any) declared by the regulationsto be the
designated characteristicsin relation to that service for the
purposes of that provision.

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
7



Part 1 Preliminary

Section 7

(2) A service passes the connectivity test if an end-user supplied with
the service for a purpose mentioned in paragraph (1)(a), (b) or (c)
isordinarily able to communicate, by means of the service, with
each other end-user who is supplied with the same service for the
same purpose, whether or not the end-users are connected to the
same telecommunications network.

(3) Thefollowing are examples of purposes that could be declared by
regulations made for the purposes of paragraph (1)(c):
(a) the purpose of the carriage of data;
(b) the purpose of tone signalling.

(4) In making arecommendation to the Governor-General at a
particular time about the making of regulations for the purposes of
paragraph (1)(c), the Minister must have regard to the following
matters:

() whether acarriage service for the purpose proposed to be
declared by the regulations can be supplied using the same
infrastructure as is, at that time, being used by universal
service providersto supply a standard telephone service for
the purpose referred to in paragraph (1)(a);

(b) such other matters (if any) as the Minister considers relevant.

(5) This section does not prevent a characteristic declared by
regulations made for the purposes of paragraph (1)(e), (f) or (g)
from being a performance characteristic.

(6) Inthissection:

this Act includes the Telecommunications Act 1997.

7 Application of this Act

The following provisions of the Telecommunications Act 1997
apply to this Act in a corresponding way to the way in which they
apply to that Act:

() section 8 (Crown to be bound);
(b) section 9 (extra-territorial application);

8 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50,
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Preliminary Part 1

Section 7

(c) section 10 (extension to external Territories);

(d) section 11 (extension to adjacent areas);

(e) section 12 (Act subject to Radiocommunications Act);
(f) section 13 (continuity of partnerships).

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
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Part 2 Universal Service Regime
Division 1 Introduction

Section 8

Part 2—Universal Service Regime
Division 1—Introduction

8 Simplified outline

Thefollowing isasimplified outline of this Part:

®*  ThisPart establishes auniversal service regime.

®*  Themain object of the universal service regimeisto ensure
that all people in Australia, wherever they reside or carry on
business, should have reasonable access, on an equitable
basis, to:
(@ standard telephone services; and
(b) payphones; and

(c) prescribed carriage services; and

(d) digital data services.

®* Thekey elements of the universal serviceregime are as
follows:

(@ the specification of the universal service obligation
and the digital data service obligation;

(b) thedeclaration of universal service providers and
digital data service providers,

(c) thecarrying out of universal service plans and
digital data service plans;

10 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No.
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Universal Service Regime Part 2
Introduction Division 1

Section 9

(d) theregulation of universal service charges and
digital data service charges,

(e) the assessment, collection, recovery and
distribution of the levy imposed by the
Telecommunications (Universal Service Levy) Act
1997.

9 Objects

The objects of this Part are to give effect to the following policy

principles:

() al peoplein Australia, wherever they reside or carry on
business, should have reasonable access, on an equitable
basis, to:

(i) standard telephone services; and
(ii) payphones; and
(iii) prescribed carriage services; and
(iv) digital data services;

(b) theuniversal service obligation described in section 19
should be fulfilled as efficiently and economically as
practicable;

(ba) thedigital data service obligation described in section 19A
should be fulfilled as efficiently and economically as
practicable;

(c) thelossesthat result from supplying loss-making servicesin
the course of fulfilling the universal service obligation should
be shared among carriers;

(d) information on the basis of which, and the methods by which,
those losses and those carriers' respective sharesin those
losses are to be determined should be open to scrutiny by:

(i) those carriers; and
(i) the public;

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
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Part 2 Universal Service Regime
Division 1 Introduction

Section 10

to the greatest extent possible without undue damage to a
carrier’ sinterests being caused by the disclosure of
confidential commercial information;

(e) certain costs associated with fulfilling the digital data service
obligation should be shared among carriers.

10 Special meaning of Australia

(1) A referencein this Part to Australia includes areference to:
(a) the Territory of Christmas Island; and
(b) the Territory of Cocos (Keeling) Islands; and
(c) anexternal Territory specified in the regulations.

(2) Thedefinition of Australiain section 7 of the Telecommunications
Act 1997 does not apply to this Part.

11 Payphones

For the purposes of this Part, a payphone is a fixed telephone that:

(@) isameans by which a standard telephone service is supplied;
and

(b) when in normal working order, cannot be used to make a
telephone call (other than afree call or a call made with
operator assistance) unless, as payment for the call, or to
enable payment for the call to be collected:

(i) money, or atoken, card or other object, has been put
into a device that forms part of, is attached to, or is
located near, the telephone; or

(ii) anidentification number, or a code or other information
(in numerical or any other form) has been input into a
device that forms part of, is attached to, or islocated
near, the telephone; or

(iif) aprescribed act has been done.
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12 Prescribed carriage services

For the purposes of this Part, a prescribed carriage serviceisa
carriage service specified in the regulations.

12A Digital data services

(D

)

©)

(4)

For the purposes of this Act, adigital data serviceis:
(a) agenera digital data service (see subsection (2)); or
(b) aspecia digital data service (see subsection (3)).

General digital data service

For the purposes of this Act, ageneral digital data serviceisa
carriage service that provides a digital data capability broadly
comparable to that provided by a data channel with a data
transmission speed of 64 kilobits per second supplied to end-users
as part of the designated basic rate ISDN service.

Special digital data service

For the purposes of this Act, aspecial digital data serviceisa
carriage service that provides for a capability for the delivery of
digital datato an end-user broadly comparable to the
corresponding capability provided by a data channel with a data
transmission speed of 64 kilobits per second supplied to end-users
as part of the designated basic rate ISDN service.

Designated basic rate ISDN service

For the purposes of this section, if:
(@) immediately before 1 July 1997, Telstra supplied abasic rate
Integrated Services Digital Network (ISDN) service; and

(b) the service complied with any of the standards for ISDN
services made by the European Telecommunications
Standards Institute (ETSI);

the serviceis adesignated basic rate | SDN service.
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Comparability of digital data capability

(5) For the purposes of subsection (2), the determination of the
comparability of the digital data capability of a carriage serviceis
to be based solely on a comparison of the data transmission speed
available to an end-user of the service.

13 Supply of standard telephone services

(1) A referencein this Part to the supply of a standard telephone
service includes areference to the supply of:

(a) if the regulations prescribe customer equipment for the
purposes of this paragraph—whichever of the followingis
applicable:

(i) that customer equipment;

(ii) if other customer equipment is supplied, instead of the
first-mentioned customer equipment, in order to comply
with the Disability Discrimination Act 1992—that other
customer equipment; and

(b) if paragraph (&) does not apply—whichever of the following
isapplicable:

(i) atelephone handset that does not have switching
functions;

(i) if other customer equipment is supplied, instead of such
ahandset, in order to comply with the Disability
Discrimination Act 1992—that other customer
equipment; and

(c) other goods of a kind specified in the regulations; and

(d) services of akind specified in the regulations;

where the equipment, goods or services, as the case may be, are for
use in connection with the standard telephone service.

(2) A referencein this Part to the supply of a standard telephone
service includes a reference to the supply, to a person with a
disability, of:
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(a) customer equipment of akind specified in the regulations;
and

(b) other goods of akind specified in the regulations; and
(c) servicesof akind specified in the regulations;

where the equipment, goods or services, as the case may be, are for
use in connection with the standard telephone service.

(3) Inthissection:

disability has the same meaning as in the Disability Discrimination
Act 1992.

14 Supply of prescribed carriage services

A referencein this Part to the supply of a prescribed carriage
service includes areference to the supply of:

(@) customer equipment of akind specified in the regulations;
and

(b) other goods of a kind specified in the regulations; and
(c) servicesof akind specified in the regulations;

where the equipment, goods or services, as the case may be, are for
use in connection with the prescribed carriage service.

14A Supply of digital data services

General digital data service

(1) A referencein this Part to the supply of a general digital data
service includes a reference to the supply of:

(@) customer equipment of akind specified in the regulations;
and

(b) other goods of a kind specified in the regulations; and
(c) servicesof akind specified in the regulations;
where:

(d) the equipment, goods or services, as the case may be, are for
use in connection with the general digital data service; and
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(e) the supply complies with such requirements, restrictions or
conditions (if any) as are specified in the regulations.

(2) Regulations made for the purposes of paragraph (1)(e) may require
that the supply of a specified kind of customer equipment isto be
by way of hire. If those regulations impose such a requirement, this
Part has effect, in relation to the customer equipment concerned, as
if areference to supply were areference to supply by way of hire.

(3) Regulations made for the purposes of paragraph (1)(€) may require
that specified customer equipment is to be supplied on the basis
that the customer concerned entersinto alegally enforceable
agreement containing such terms and conditions relating to the
ownership, possession, location, disposal or use of the equipment,
as are specified in, or ascertained in accordance with, the
regulations.

(4) Subsections (2) and (3) do not, by implication, limit paragraph
()(e).

Special digital data service

(5) A referencein this Part to the supply of a special digital data
service includes a reference to the supply of:

(a) customer equipment of akind specified in the regulations;
and

(b) other goods of akind specified in the regulations; and
(c) servicesof akind specified in the regulations;
where:

(d) the equipment, goods or services, as the case may be, are for
use in connection with the special digital data service; and

(e) the supply complies with such requirements, restrictions or
conditions (if any) as are specified in the regulations.

(6) Regulations made for the purposes of paragraph (5)(€) may require
that the supply of a specified kind of customer equipment is to be
by way of hire. If those regulations impose such a requirement, this
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Part has effect, in relation to the customer equipment concerned, as
if areference to supply were areference to supply by way of hire.

(7) Regulations made for the purposes of paragraph (5)(€) may require
that specified customer equipment is to be supplied on the basis
that the customer concerned entersinto a legally enforceable
agreement containing such terms and conditions relating to the
ownership, possession, location, disposal or use of the equipment,
as are specified in, or ascertained in accordance with, the
regulations.

(8) Subsections (6) and (7) do not, by implication, limit paragraph
()(e).

15 Servicearea

For the purposes of this Part, aservice areais:
() ageographical areawithin Australia; or
(b) any areaof land; or
(c) any premises or part of premises,

regardless of size.

16 Participating carriers

(1) For the purposes of this Part, aperson is a participating carrier in
relation to afinancial year if the person was a carrier at any time
during the financial year.

(2) This section does not apply to a person if the person is of akind
declared by the regulations to be exempt from this section.

17 Eligiblerevenue

For the purposes of this Part, the eligible revenue of a participating
carrier for afinancial year isthe amount that, under the regulations,
istaken to be the eligible revenue of the carrier for the financial
year.

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
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18 Approved auditor

(1) A referencein this Part to an approved auditor isareferenceto a
person included in a class of persons specified in awritten
determination made by the ACA for the purposes of this section.

(2) A copy of adetermination under subsection (1) isto be published
in the Gazette.
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Division 2—Univer sal service obligation

19 Universal service obligation

(1) For the purposes of this Act, the universal service obligation isthe
obligation:
(a) to ensure that standard tel ephone services are reasonably
accessible to al peoplein Australia on an equitable basis,
wherever they reside or carry on business; and

(b) to ensure that payphones are reasonably accessible to al
peoplein Australia on an equitable basis, wherever they
reside or carry on business; and

(c) toensure that prescribed carriage services are reasonably
accessible to al peoplein Australia on an equitable basis,
wherever they reside or carry on business.

(2) Tothe extent necessary to achieve the obligation mentioned in
subsection (1), it is part of the universal service obligation:

(a) to supply standard telephone servicesto peoplein Australia
on request; and
(b) to supply, install and maintain payphonesin Australia; and

(c) to supply prescribed carriage services to peoplein Australia
on request.

(3) The Minister may make awritten determination that it is part of the
universal service obligation to supply, install and maintain
payphones at specified locationsin Australia. The determination
has effect accordingly.

(4) A copy of adetermination under subsection (3) must be published
in the Gazette.

(5) Theregulations may prescribe, for the purpose of paragraph (1)(b),
what is, or is not, necessary to ensure that payphones are
reasonably accessible as mentioned in that paragraph, including:

(a) criteriafor determining the locations of payphones; and
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(b) the process for public consultation on the location of
payphones; and

(c) the processfor resolution of any complaints about the
location of payphones.

(6) Subsection (3) does not limit the generality of subsection (5).
(7) Subsection (5) does not limit the generality of subsection (3).

(8) An obligation does not arise under paragraph (2)(a) in relation to
particular equipment, goods or services the supply of whichis
treated under section 13 as the supply of a standard telephone
service if the customer concerned requests not to be supplied with
the equipment, goods or services.

(9) An obligation does not arise under paragraph (2)(c) in relation to
particular equipment, goods or services the supply of whichis
treated under section 14 as the supply of a prescribed carriage
service if the customer concerned requests not to be supplied with
the equipment, goods or services.

(10) To avoid doubt, an obligation arising under paragraph (2)(a) in
relation to customer equipment requires the customer concerned to
be given the option of hiring the equipment.

20 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No.
50, 1999



Universal Service Regime Part 2
Digital data service obligation Division 2A

Section 19A

Division 2A—Digital data service obligation

19A Digital data service obligation

(1)

(2

©)

(4)

For the purposes of this Act, the digital data service obligation is
the obligation:
(a) to ensurethat one or other of the following:
(i) general digital data services;
(ii) specid digital data services;
are reasonably accessible to all people in Australiaon an
equitable basis, wherever they reside or carry on business;
and
(b) to ensurethat general digital data services are reasonably
accessible to at least 96% of the Australian population on an
equitable basis; and
(c) toensurethat specia digital data services are reasonably
accessible to the remainder of the Australian population on
an equitable basis.

General digital data service obligation

For the purposes of this Act, the general digital data service
obligation isthe obligation to ensure that general digital data
services are reasonably accessible to all people in general digital
data service areas on an equitable basis.

To the extent necessary to achieve the general digital data service
obligation, it is part of that obligation to supply general digital data
services to people in general digital data service areas on request.

Soecial digital data service obligation

For the purposes of this Act, the special digital data service
obligation isthe obligation to ensure that special digital data
services are reasonably accessible to al peoplein specia digital
data service areas on an equitable basis.
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(5) To the extent necessary to achieve the special digital data service
obligation, it is part of that obligation to supply special digital data
services to peoplein specia digital data service areas on request.

Supply of customer equipment or other goods or services

(6) An obligation does not arise under subsection (3) in relation to
particular equipment, goods or services the supply of whichis
treated under subsection 14A(1) as the supply of a general digital
dataservice if the customer concerned requests not to be supplied
with the equipment, goods or services.

(7) An obligation does not arise under subsection (5) in relation to
particular equipment, goods or services the supply of whichis
treated under subsection 14A(5) as the supply of a special digital
dataservice if the customer concerned requests not to be supplied
with the equipment, goods or services.

Rebate system

(8) Theregulations may provide that:

(a) an obligation that arises under subsection (3) in relation to
particular customer equipment the supply of which is treated
under subsection 14A (1) as the supply of agenera digital
data service; or

(b) an obligation that arises under subsection (5) in relation to
particular customer equipment the supply of which istreated
under subsection 14A(5) as the supply of a special digita
data service;

is taken to have been fulfilled by a person (in so far as the
obligation relates to a particular customer) if:

(c) the customer acquires or hires the equipment from athird
person; and

(d) the customer is entitled to arebate from the first-mentioned
person in respect of that acquisition or hire; and

(e) the amount of the rebate is equal to the amount ascertained in
accordance with the regulations; and
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() theliability to pay the rebate has been discharged; and

(g) the entitlement to the rebate complies with such
requirements, restrictions and conditions (if any) as are
specified in the regulations.

(9) Regulations made for the purposes of paragraph (8)(g) may require
that the customer be given the option of assigning the customer’s
right to the rebate to the third person.

(10) Subsection (9) does not, by implication, limit subsection (8).

19B General digital data service areas

(1) The Minister may make a written determination that a service area
ascertained in accordance with the determination is a general
digital data service areafor the purposes of this Act. The
determination has effect accordingly.

(2) A copy of adetermination under subsection (1) must be published
in the Gazette.

(3) The Minister must exercise the powers conferred by this section in
amanner that is consistent with the fulfilment of the digital data
service obligation.

19C Special digital data service areas

(1) The Minister may make awritten determination that a service area
ascertained in accordance with the determination is a specia digital
data service areafor the purposes of this Act. The determination
has effect accordingly.

(2) A copy of adetermination under subsection (1) must be published
in the Gazette.

(3) The Minister must exercise the powers conferred by this section in
amanner that is consistent with the fulfilment of the digital data
service obligation.
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Division 3—Universal service providers

20 Universal service providers

(1) The Minister may make awritten declaration stating that a
specified carrier isthe national universal service provider.

Note: If a selection system has been determined under section 22, a
declaration under this subsection must be consistent with the system.

(2) The Minister may make awritten declaration stating that a
specified carrier isthe regional universal service provider for a
specified service area.

Note: If a selection system has been determined under section 23, a
declaration under this subsection must be consistent with the system.

(3) A declaration under subsection (1) or (2) has effect accordingly.

(4) The Minister must exercise his or her powers under this section in
such away that:
(a) at any particular time, there is not more than one declaration
in force under subsection (1); and
(b) no service areain relation to which a declaration isin force

under subsection (2) overlaps (either wholly or in part) with
another service area

(5) A declaration under this section:
(a) takeseffect at the start of the next financial year after the one
inwhich it is made; and
(b) if it specifiesafinancial year at whose end it ceasesto have
effect—ceases to have effect at the end of that financial year,
unless sooner revoked.

This subsection has effect subject to subsections (7), (8) and (9).

(6) A revocation of adeclaration under this section takes effect:
(a) if it specifiesafinancia year at whose end it isto take
effect—at the end of that financial year; or
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(b) otherwise—at the end of the financial year inwhichitis
made.

This subsection has effect subject to subsections (7) and (8).
(7) If:
() adeclaration (the original declaration) isin force under
subsection (1) in relation to a particular carrier; and
(b) afresh declaration is made under subsection (1); and

(c) thefresh declaration is expressed to replace the origina
declaration with effect from a specified time; and

(d) the fresh declaration specifies another carrier;
then:
(e) thefresh declaration takes effect at that time; and
(f) theoriginal declaration ceases to have effect at that time.

@8 If:

(a) adeclaration (the original declaration) isin force under
subsection (2) in relation to a particular carrier and in relation
to aparticular service area; and

(b) afresh declaration is made under subsection (2); and

(c) thefresh declaration is expressed to replace the origina
declaration with effect from a specified time; and

(d) the fresh declaration specifies another carrier; and

(e) the service area specified in the fresh declaration is the same
as the service area specified in the original declaration;
then:

(f) thefresh declaration takes effect at that time; and
(g) theoriginal declaration ceases to have effect at that time.

(9) If:
(@) adeclarationisin force under subsection (2) inrelationto a
particular carrier; and

(b) at aparticular time, the carrier ceasesto hold a carrier
licence;

the declaration ceases to be in force at that time.
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(210) A declaration under this section is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(11) A referencein this section to acarrier does not include areference
to aperson of akind declared by the regulations to be exempt from
section 16.

21 Effect of universal service provider declaration

(1) The national universal service provider isthe universal service
provider:
(@) for Australia, except each service areain relation to which a
declaration isin force under subsection 20(2); and

(b) for so much of any service areaasis not within such an area.

(2) A regional universal service provider in relation to a particular
service areaisthe universal service provider:
(@) for that area; and
(b) for each service areathat iswithin that area.
Note: If, at a particular time during afinancial year, acarrier ceasesto bethe
regional universal service provider for aparticular service areaand is
not replaced as the regional universal service provider for that area by

another carrier, the national universal service provider automatically
becomes the universal service provider for that area.

(3) For the purposes of this Part, a person in relation to whom a
declaration isin force under subsection 20(1) or (2) at any time
during afinancial year isauniversal service provider in relation to
the financial year.

(4) For the purposes of this Part, the areas for which apersonisa
universal service provider are taken to be asingle area.

(5) Theuniversal service provider for an area must take all reasonable
steps to fulfil the universal service obligation, so far asthe
obligation relates to that area.

26 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No.
50, 1999



Universal Service Regime Part 2
Universal service providers Division 3

Section 22

22 Selection system for national universal service provider

(1) The Minister may, by written instrument, determine a selection
system for the purpose of selecting a carrier to be the national
universal service provider in relation to specified financial years.

(2) A system so determined must require the selected carrier to have
elected that:

(@) an amount specified in the election will be the carrier’ s net
universal service cost for the financial year concerned; or

(b) amethod of ascertaining an amount, being a method
specified in the election, will apply for the purposes of
determining the carrier’ s net universal service cost for the
financial year concerned.

(3) A system so determined may require an applicant for selection to
give the Minister a copy of the document that the applicant would
be required to give to the Minister under section 27 in the event
that the applicant is successful. This subsection does not, by
implication, limit subsection (1).

(4) If asystem has been determined under this section, the Minister
must not exercise the powers conferred by subsection 20(1) ina
way that isinconsistent with the system.

(5) This Part does not prevent a method mentioned in paragraph (2)(b)
from being the same as a method that would have applied if the
system concerned had not been determined.

(6) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

23 Selection system for regional universal service providers

(1) The Minister may, by written instrument, determine a selection
system for the purpose of selecting carriers to be regional universal
service providers for specified service areasin relation to specified
financial years.
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(2) A system so determined must require the selected carrier to have
elected that:

(a) an amount specified in the election will be the carrier’ s net
universal service cost for the financial year concerned; or

(b) amethod of ascertaining an amount, being a method
specified in the election, will apply for the purposes of
determining the carrier’ s net universal service cost for the
financial year concerned.

(3) A system so determined may require an applicant for selection to
givethe Minister a copy of the document that the applicant would
be required to give to the Minister under section 27 in the event
that the applicant is successful. This subsection does not, by
implication, limit subsection (1).

(4) If asystem has been determined under this section, the Minister
must not exercise the powers conferred by subsection 20(2) in a
way that isinconsistent with the system.

(5) This Part does not prevent a method mentioned in paragraph (2)(b)
from being the same as a method that would have applied if the
system concerned had not been determined.

(6) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

24 Selection systems—information-gathering powers

(1) If the Minister has reason to believe that a carrier or carriage
service provider hasinformation that is relevant to:

(a) the exercise of the powers conferred on the Minister by
subsection 22(1) or 23(1); or
(b) the administration of a system determined under subsection
22(1) or 23(1);
the Minister may, by written notice given to the carrier or provider,
require the carrier or provider to give to the Minister, within the

period and in the manner and form specified in the notice, any such
information.
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(2) A carrier or carriage service provider must comply with a
reguirement under subsection (1).

25 Multiple national universal service providers

(1) Theregulations may authorise the Minister to declare that 2 or
more carriers are to be national universal service providers.

(2) Theregulations may also authorise the Minister to declare that this
Act has effect, in relation to any such declared provider, asif the
universal service obligation applicable to the provider were limited
as set out in the declaration. However, declarations may only be
made in accordance with this subsection for the purpose of
dividing the universal service obligation between 2 or more
declared providers.

(3) A declaration made in accordance with this section has effect
accordingly.

(4) Theregulations may provide that this Part appliesin relation to any
such declared providers subject to such modifications as are
specified in the regulations.

(5) Inthissection:

modifications includes additions, omissions and substitutions.

26 Multipleregional universal service providers

(1) Theregulations may authorise the Minister to declare that 2 or
more carriers are to be regional universal service providersfor the
same service area.

(2) Theregulations may also authorise the Minister to declare that this
Act has effect, in relation to any such declared provider, asif the
universal service obligation applicable to the provider were limited
as set out in the declaration. However, declarations may only be
made in accordance with this subsection for the purpose of
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dividing the universal service obligation between 2 or more
declared providers.

(3) A declaration made in accordance with this section has effect
accordingly.

(4) Theregulations may provide that this Part appliesin relation to any
such declared providers subject to such modifications as are
specified in the regulations.

(5) Inthissection:

modifications includes additions, omissions and substitutions.
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26A Digital data service providers

(1) The Minister may make awritten declaration stating that a
specified carrier isageneral digital data service provider for a
specified genera digital data service area.

Note: If a selection system has been determined under section 26C, a
declaration under this subsection must be consistent with the system.

(2) The Minister may make awritten declaration stating that a
specified carrier isaspecial digital data service provider for a
specified special digital data service area.

Note: If a selection system has been determined under section 26D, a
declaration under this subsection must be consistent with the system.

(3) A declaration under subsection (1) or (2) has effect accordingly.

(4) A declaration under this section:
(a) takeseffect:

(i) if the declaration isthe first declaration under
subsection (1) or (2), as the case may be—on the date
specified in the declaration; or

(ii) inany other case—at the start of the next financial year
after the onein which it is made; and

(b) if it specifiesafinancial year at whose end it ceasesto have
effect—ceases to have effect at the end of that financia year,
unless sooner revoked.

This subsection has effect subject to subsections (6), (7) and (8).

(5) A revocation of adeclaration under this section takes effect:
(a) if it specifiesafinancia year at whose end it isto take
effect—at the end of that financial year; or

(b) otherwise—at the end of the financial year in whichitis
made.
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This subsection has effect subject to subsections (6) and (7).

(6) If:
(@) adeclaration (the original declaration) isin force under
subsection (1) in relation to a particular carrier; and
(b) afresh declaration is made under subsection (1); and

(c) thefresh declaration is expressed to replace the origina
declaration with effect from a specified time; and

(d) the fresh declaration specifies another carrier; and

(e) the service area specified in the fresh declaration is the same
as the service area specified in the original declaration;

then:
(f) thefresh declaration takes effect at that time; and
(g) theorigina declaration ceases to have effect at that time.

(7) If:
(a) adeclaration (the original declaration) isin force under
subsection (2) in relation to a particular carrier and in relation
to aparticular service area; and

(b) afresh declaration is made under subsection (2); and

(c) thefresh declaration is expressed to replace the origina
declaration with effect from a specified time; and

(d) the fresh declaration specifies another carrier; and

(e) the service area specified in the fresh declaration is the same
as the service area specified in the original declaration;

then:
(f) thefresh declaration takes effect at that time; and
(g) theoriginal declaration ceases to have effect at that time.

(8) If:
(@) adeclarationisinforce under subsection (1) or (2) in relation
to aparticular carrier; and

(b) at aparticular time, the carrier ceasesto hold a carrier
licence;

the declaration ceases to be in force at that time.
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(9) A declaration under this section is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(10) A referencein this section to acarrier does not include areference
to aperson of akind declared by the regulations to be exempt from
section 16.

26B Effect of digital data service provider declaration

(1) A digital data service provider in relation to a particular service
areaisadigital data service provider:
(@) for that area; and
(b) for each service areathat iswithin that area.

(2) For the purposes of this Part, a person in relation to whom a
declaration isin force under subsection 26A(1) or (2) at any time
during afinancial year isadigital data service provider in relation
to the financial year.

(3) For the purposes of this Part, the areas for which apersonisa
digital data service provider are taken to be asingle area.

(4) A genera digital data service provider for ageneral digital data
service area must take all reasonable steps to fulfil the general
digital data service obligation, so far as the obligation relates to
that area.

(5) A specid digital data service provider for a special digital data
service area must take all reasonable steps to fulfil the special
digital data service obligation, so far as the obligation relates to
that area.

26C Selection system for general digital data service providers

(1) The Minister may, by written instrument, determine a selection
system for the purpose of selecting carriers to be general digita
data service providers for specified general digital data service
areasin relation to specified financia years.
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(2) A system so determined must require the selected carrier to have
elected that:

(a) an amount specified in the election will be the carrier’s
digital data cost for the financial year concerned; or

(b) amethod of ascertaining an amount, being a method
specified in the election, will apply for the purposes of
determining the carrier’ s digital data cost for the financial
year concerned.

(3) A system so determined may require an applicant for selection to
give the Minister a copy of the document that the applicant would
be required to give to the Minister under section 40A in the event
that the applicant is successful. This subsection does not, by
implication, limit subsection (1).

(4) If asystem has been determined under this section, the Minister
must not exercise the powers conferred by subsection 26A(1) in a
way that isinconsistent with the system.

(5) This Part does not prevent a method mentioned in paragraph (2)(b)
from being the same as a method that would have applied if the
system concerned had not been determined.

(6) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

26D Selection system for special digital data service providers

(1) The Minister may, by written instrument, determine a selection
system for the purpose of selecting carriers to be specia digital
data service providers for specified specia digital data service
areasin relation to specified financia years.

(2) A system so determined must require the selected carrier to have
elected that:
(a) an amount specified in the election will be the carrier’s
digital data cost for the financial year concerned; or
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(b) amethod of ascertaining an amount, being a method
specified in the election, will apply for the purposes of
determining the carrier’ s digital data cost for the financial
year concerned.

(3) A system so determined may reguire an applicant for selection to
give the Minister a copy of the document that the applicant would
be required to give to the Minister under section 40A in the event
that the applicant is successful. This subsection does not, by
implication, limit subsection (1).

(4) If asystem has been determined under this section, the Minister
must not exercise the powers conferred by subsection 26A(2) in a
way that isinconsistent with the system.

(5) This Part does not prevent a method mentioned in paragraph (2)(b)
from being the same as a method that would have applied if the
system concerned had not been determined.

(6) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

26E Selection systems—infor mation-gathering powers

(1) If the Minister has reason to believe that a carrier or carriage
service provider has information that is relevant to:
(a) the exercise of the powers conferred on the Minister by
subsection 26C(1) or 26D(1); or
(b) the administration of a system determined under subsection
26C(1) or 26D(2);
the Minister may, by written notice given to the carrier or provider,
reguire the carrier or provider to give to the Minister, within the
period and in the manner and form specified in the notice, any such
information.

(2) A carrier or carriage service provider must comply with a
requirement under subsection (1).
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Division 4—Universal service plans

27 Universal service provider must submit universal service plan

(1) A universal service provider for a particular area must give the
Minister a draft universal service plan for that area.

(2) The provider must give the Minister the plan within 90 days after
the provider became the universal service provider for that area.

28 Universal service plans

A draft or approved universal service plan for an areais a plan that
sets out how the universal service provider for that area will
progressively fulfil the universal service abligation (in so far asthe
obligation relates to that areq).

Note: An approved universal service plan is adraft universal service plan
that has been approved by the Minister.

29 Replacement of approved universal service plan

If an approved universal service plan (the original plan) for an
areaisin force, adraft universal service plan for the area may be
expressed to replace the original plan. When the draft plan
becomes an approved universal service plan, the original plan
ceasesto beinforce.

30 Approval of draft universal service plan by Minister

(1) If auniversal service provider gives the Minister a draft universal
service plan, the Minister must:

(a) approvethe draft plan; or
(b) refuse to approve the draft plan.

(2) If the Minister approves the draft plan, the draft plan becomes an
approved universal service plan.
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(3) If the Minister refuses to approve the draft plan, the Minister may,
by written notice given to the provider, direct the provider to give
the Minister, within the period and in the terms specified in the
direction, afresh draft universal service plan for the area
concerned. The provider must comply with the direction.

31 Public comment—draft plan

(1) Beforegiving the Minister adraft universal service plan under
section 30, auniversal service provider must:

(a) publish apreliminary version of the draft plan and invite
members of the public to make submissions to the provider
about the preliminary version within a specified period; and

(b) give consideration to any submissions received from
members of the public within that period.

(2) The period specified in the invitation must run for at least 30 days.

(3) This section does not apply to a draft plan given to the Minister in
accordance with a direction under subsection 30(3).

(4) This section does not apply to adraft plan given to the Minister in
accordance with a notice under section 38.

32 Minister to haveregard to certain matters

(1) Indeciding whether to approve a draft universal service plan for an
area, the Minister must have regard to whether:
(a) the plan provides for the universal service obligation (in so
far asit relates to that area) to be fulfilled:
(i) asefficiently and economically as practicable; and
(ii) at performance standards that reasonably meet the
social, industrial and commercia needs of the
Australian community; and
(iii) progressively throughout that area within such period as
the Minister considers reasonable; and
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(b) thedraft plan complies with any requirements in force under
section 33.

(2) Subsection (1) does not, by implication, limit the matters to which
regard may be had.

33 Minister may formulaterequirementsfor draft plans

(1) The Minister may, by writing, formulate requirements to be
complied with by draft universal service plans.

(2) Thefollowing are examples of requirements:
(a) timetablesfor the supply of services;

(b) performance standards relating to the fulfilment of the
universal service obligation;

(c) theform of adraft universal service plan.

(3) Aninstrument under subsection (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

34 Notification of decision

(1) After deciding whether to approve a draft universal service plan for
an area, the Minister must give awritten notice setting out the
decision to:

(a) the universal service provider for the area; and
(b) the ACA.

(2) A copy of anotice under subsection (1) must be published in the
Gazette.

(3) If the Minister refuses to approve adraft universal service plan for
an area, the Minister must give awritten notice setting out the
reasons for the refusal to the universal service provider for the area.

35 Variation of approved universal service plan

(1) Thissection appliesif:
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() an approved universal service plan for an area (the current
plan) isin force; and

(b) theuniversal service provider for the area gives the Minister
adraft variation of the plan.

(2) The Minister must:
(a) approvethe variation; or
(b) refuseto approve the variation.

(3) The Minister must not approve the variation unless the Minister is
satisfied that, if it were assumed that the universal service provider
wereto give the Minister adraft universal service plan in the same
terms as the current plan (as proposed to be varied), the Minister
would approve that draft plan.

(4) After deciding whether to approve the variation, the Minister must
give awritten notice setting out the decision to:
(a) the universal service provider; and
(b) the ACA.

(5) A copy of anatice under subsection (4) must be published in the
Gazette.

(6) If the Minister refuses to approve the variation, the Minister must
give awritten notice setting out the reasons for the refusal to the
universal service provider.

(7) If the Minister approves the variation, the current planisvaried
accordingly.

36 Public comment—variation of plan

(1) Before giving the Minister adraft variation of a plan under section
35, auniversal service provider must:

(a) publish apreliminary version of the draft variation and invite
members of the public to make submissionsto the provider
about the preliminary version within a specified period; and
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(b) give consideration to any submissions that were received
from members of the public within that period.

(2) The period specified in the invitation must run for at least 30 days.

(3) This section does not apply to a draft variation given to the
Minister in accordance with a notice under section 38.

37 Minister may direct the ACA to givereportsand/or advice

(1) Before deciding whether to approve a draft universal service plan
or adraft variation of an approved universal service plan, the
Minister may direct the ACA to give the Minister such reports
and/or advice as the Minister requires to assist in making the
decision.

(2) The ACA must comply with the direction.

(3) Thissection does not, by implication, limit the Minister’s powers
under section 486 of the Telecommunications Act 1997 (which
deals with public inquiries).

38 Minister may direct variation or replacement of plan

(1) Thissection appliesif an approved universal service plan (the
current plan) for an areaisin force.

(2) The Minister may give the universal service provider for the areaa
written notice requiring the provider:
(a) within the period and in the terms set out in the notice, to
give the Minister a draft variation of the current plan; or
(b) within the period and in the terms set out in the notice, to
give the Minister afresh draft universal service plan for the
areathat is expressed to replace the current plan.

(3) The provider must comply with the notice.
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39 Compliance with approved universal service plan

If an approved universal service plan for an areaisin force, the
universal service provider for the area must take all reasonable
steps to ensure that the plan is complied with.

40 Register of universal service plans

(1) The ACA isto maintain a Register in which the ACA includes all
approved universal service plans currently in force.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a
determination under section 53 of the Australian Communications
Authority Act 1997:

(a) inspect the Register; and
(b) make a copy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by
electronic means, a person is taken to have made a copy of, or
taken an extract from, the Register if the ACA gives the person a
printout of, or of the relevant parts of, the Register.

(5) If aperson requests that a copy be provided in an electronic form,
the ACA may provide the relevant information:

(@) on adataprocessing device; or
(b) by way of electronic transmission.
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Division 4A—Digital data service plans

40A Digital data service provider must submit digital data service
plan

(1) A digital data service provider for a particular area must give the
Minister adraft digital data service plan for that area.

(2) The provider must give the Minister the plan within 90 days after
the provider became a digital data service provider for that area.

40B Digital data service plans

A draft or approved digital data service plan for an areaisaplan
that sets out how a digital data service provider for that areawill
progressively fulfil:

(a) if that areais agenera digital data service area—the general
digital data service obligation (in so far as the obligation
relates to that area); or

(b) if that areais a specia digital data service area—the special
digital data service obligation (in so far as the obligation
relates to that areq).

Note: An approved digital data service plan isadraft digital data service
plan that has been approved by the Minister.

40C Replacement of approved digital data service plan

If an approved digital data service plan (the original plan) for an
areaisin force, adraft digital data service plan for the area may be
expressed to replace the original plan. When the draft plan
becomes an approved digital data service plan, the original plan
ceasesto bein force.
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40D Approval of draft digital data service plan by Minister

(1) If adigital data service provider givesthe Minister adraft digital
data service plan, the Minister must:
(a) approvethe draft plan; or
(b) refuse to approve the draft plan.

(2) If the Minister approves the draft plan, the draft plan becomes an
approved digital data service plan.

(3) If the Minister refuses to approve the draft plan, the Minister may,
by written notice given to the provider, direct the provider to give
the Minister, within the period and in the terms specified in the
direction, afresh draft digital data service plan for the area
concerned. The provider must comply with the direction.

40E Public comment—dr aft plan

(1) Beforegiving the Minister a draft digital data service plan under
section 40D, adigital data service provider must:

(a) publish apreliminary version of the draft plan and invite
members of the public to make submissions to the provider
about the preliminary version within a specified period; and

(b) give consideration to any submissions received from
members of the public within that period.

(2) The period specified in the invitation must run for at least 30 days.

(3) Thissection does not apply to a draft plan given to the Minister in
accordance with a direction under subsection 40D(3).

(4) This section does not apply to adraft plan given to the Minister in
accordance with a notice under section 40M.
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40F Minister to haveregard to certain matters

(1) Indeciding whether to approve a draft digital data service plan for
ageneral digital data service area, the Minister must have regard to
whether:

(a) the plan providesfor the general digital data service
obligation (in so far asit relates to that aread) to be fulfilled:
(i) asefficiently and economically as practicable; and
(ii) at performance standards that reasonably meet the
social, industrial and commercia needs of the
Australian community; and
(iii) progressively throughout that area within such period as
the Minister considers reasonable; and
(b) thedraft plan complies with any requirements in force under
section 40G.

(2) Subsection (1) does not, by implication, limit the matters to which
regard may be had.

(3) Indeciding whether to approve a draft digital data service plan for
aspecial digital data service area, the Minister must have regard to
whether:

(a) the plan providesfor the specia digital data service
obligation (in so far asit relates to that area) to be fulfilled:
(i) asefficiently and economically as practicable; and
(ii) at performance standards that reasonably meet the
socia, industrial and commercial needs of the
Australian community; and
(iii) progressively throughout that area within such period as
the Minister considers reasonable; and
(b) thedraft plan complies with any requirementsin force under

section 40G.
(4) Subsection (3) does not, by implication, limit the matters to which
regard may be had.
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40G Minister may formulate requirementsfor draft plans

(1) The Minister may, by writing, formulate requirements to be
complied with by draft digital data service plans.

(2) Thefollowing are examples of requirements:
(a) timetablesfor the supply of services;

(b) performance standards relating to the fulfilment of the digital
data service obligation;

(c) theform of adraft digital data service plan.

(3) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

40H Notification of decision

(1) After deciding whether to approve a draft digital data service plan
for an area, the Minister must give awritten notice setting out the
decision to:

(a) thedigital data service provider concerned; and

(b) the ACA.

(2) A copy of anotice under subsection (1) must be published in the
Gazette.

(3) If the Minister refuses to approve adraft digital data service plan
for an area, the Minister must give awritten notice setting out the
reasons for the refusal to the digital data service provider
concerned.

40J Variation of approved digital data service plan

(1) Thissection appliesif:
(a) an approved digital data service plan for an area (the current
plan) isin force; and
(b) thedigital data service provider concerned gives the Minister
adraft variation of the plan.
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(2) The Minister must:
() approvethe variation; or
(b) refuse to approve the variation.

(3) The Minister must not approve the variation unless the Minister is
satisfied that, if it were assumed that the digital data service
provider wereto give the Minister a draft digital data service plan
in the same terms as the current plan (as proposed to be varied), the
Minister would approve that draft plan.

(4) After deciding whether to approve the variation, the Minister must
give awritten notice setting out the decision to:

(a) thedigital data service provider concerned; and
(b) the ACA.

(5) A copy of anatice under subsection (4) must be published in the
Gazette.

(6) If the Minister refuses to approve the variation, the Minister must
give awritten notice setting out the reasons for the refusal to the
digital data service provider concerned.

(7) If the Minister approves the variation, the current planisvaried
accordingly.

40K Public comment—uvariation of plan

(1) Beforegiving the Minister a draft variation of a plan under section
40J, adigital data service provider must:

(@) publish apreliminary version of the draft variation and invite
members of the public to make submissionsto the provider
about the preliminary version within a specified period; and

(b) give consideration to any submissions received from
members of the public within that period.

(2) The period specified in the invitation must run for at least 30 days.
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(3) This section does not apply to a draft variation given to the
Minister in accordance with a notice under section 40M.

40L Minister may direct the ACA to give reportsand/or advice

(1) Before deciding whether to approve a draft digital data service plan
or adraft variation of an approved digital data service plan, the
Minister may direct the ACA to give the Minister such reports
and/or advice as the Minister requires to assist in making the
decision.

(2) The ACA must comply with the direction.

(3) Thissection does not, by implication, limit the Minister’s powers
under section 486 of the Telecommunications Act 1997 (which
deals with public inquiries).

40M Minister may direct variation or replacement of plan

(1) Thissection appliesif an approved digital data service plan (the
current plan) for an areaisin force.

(2) The Minister may give the digital data service provider concerned
awritten notice requiring the provider:
(a) within the period and in the terms set out in the notice, to
give the Minister adraft variation of the current plan; or
(b) within the period and in the terms set out in the notice, to
givethe Minister afresh draft digital data service plan for the
areathat is expressed to replace the current plan.

(3) The provider must comply with the notice.

40N Compliance with approved digital data service plan

(1) If anapproved digital data service plan for agenera digital data
service areaisin force, the general digital data service provider
concerned must take all reasonable steps to ensure that the planis
complied with.
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(2) If an approved digital data service plan for a specia digital data
service areaisin force, the specia digital data service provider
concerned must take all reasonable steps to ensure that the plan is
complied with.

40P Register of digital data service plans

(1) The ACA isto maintain a Register in which the ACA includes all
approved digital data service plans currently in force.

(2) The Register may be maintained by electronic means.

(3) A person may, on payment of the charge (if any) fixed by a
determination under section 53 of the Australian Communications
Authority Act 1997:

(a) inspect the Register; and
(b) make a copy of, or take extracts from, the Register.

(4) For the purposes of this section, if the Register is maintained by
electronic means, a person is taken to have made a copy of, or
taken an extract from, the Register if the ACA givesthe person a
printout of, or of the relevant parts of, the Register.

(5) If aperson requests that a copy be provided in an electronic form,
the ACA may provide the relevant information:

() onadataprocessing device; or
(b) by way of electronic transmission.
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Division 5—Regulation of universal service charges

41 Universal service charges

(1) Thissection appliesif aperson isthe universal service provider for
aparticular area.

(2) For the purposes of this Division, auniversal service chargeisa
charge imposed, or proposed to be imposed, by the person for:
(a) the supply of standard telephone services to personsin the
area; or
(b) calls made from payphonesin the area; or

(c) the supply of prescribed carriage servicesto personsin the
area.

42 Declaration subjecting universal service chargesto price control
arrangements

(1) The Minister may, by notice published in the Gazette, declare that
specified universal service charges are subject to price control
arrangements under this Division.

(2) A declaration under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

43 Pricecontrol deter minations

(1) Thissection appliesif adeclaration isin force under section42in
relation to a particular universal service charge.

(2) The Minister may make a written determination setting out:

(a) price-cap arrangements and other price control arrangements
that are to apply in relation to the charge; or

(b) principles or rulesin accordance with which the universal
service provider may impose or ater the charge;

or both.
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(3) A determination has effect accordingly.

(4) A determination under this section takes effect at the start of the
next financial year after the onein which it is made.

(5) A determination under this section may make different provision
with respect to different customers. This section does not, by
implication, limit subsection 33(3A) of the Acts Interpretation Act
1901.

(6) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

44 Content of price control deter minations

(1) A determination under section 43 relating to a universal service
charge may:

(a) prohibit the charge from being imposed or altered without the
Minister’ s consent; or

(b) prohibit the charge from being imposed or altered without the
ACCC's consent; or

(c) prohibit the charge from being imposed or altered without
prior notice being given to the Minister; or

(d) prohibit the charge from being imposed or altered without
prior notice being given to the ACCC; or

(e) empower the Minister to direct the ACCC to give the
Minister such reports and advice as the Minister requires for
the purposes of assisting the Minister in deciding whether to
give a consent in accordance with the determination.

(2) Subsection (1) does not, by implication, limit section 43.
45 Price control determinations subject to deter minations under
Part 9

(1) Thissection appliesif adetermination under subsection 154(1) or
157(1) isinforcein relation to a charge imposed, or proposed to be
imposed, by Telstra.
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(2) A determination under this Division is of no effect in so far asit
relates to that charge.

46 Compliance with price control determinations

A universal service provider must comply with adetermination in
force under this Division.
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Division 5A—Regulation of digital data service charges

46A Digital data service charges

(1) For the purposes of this Division, if aperson isageneral digital
data service provider for aparticular area, adigital data service
chargeisacharge imposed, or proposed to be imposed, by the
person for the supply of general digital data servicesto personsin
the area.

(2) For the purposes of this Division, if a person isaspecial digital
data service provider for aparticular area, adigital data service
chargeisacharge imposed, or proposed to be imposed, by the
person for the supply of special digital data servicesto personsin
the area.

46B Declaration subjecting digital data service chargesto price
control arrangements

(1) The Minister may, by notice published in the Gazette, declare that
specified digital data service charges are subject to price control
arrangements under this Division.

(2) A declaration under subsection (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

46C Price control determinations

(1) Thissection appliesif adeclaration isin force under section 46B in
relation to a particular digital data service charge.

(2) The Minister may make awritten determination setting out:
(a) price-cap arrangements and other price control arrangements
that are to apply in relation to the charge; or
(b) principles or rulesin accordance with which the digital data
service provider may impose or ater the charge;
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or both.
(3) A determination has effect accordingly.

(4) A determination under this section takes effect at the time specified
in the determination.

(5) A determination under this section may make different provision
with respect to different customers. This section does not, by
implication, limit subsection 33(3A) of the Acts Interpretation Act
1901.

(6) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

46D Content of price control deter minations

(1) A determination under section 46C relating to adigital data service
charge may:

(@) prohibit the charge from being imposed or altered without the
Minister’ s consent; or

(b) prohibit the charge from being imposed or altered without the
ACCC's consent; or

(c) prohibit the charge from being imposed or altered without
prior notice being given to the Minister; or

(d) prohibit the charge from being imposed or atered without
prior notice being given to the ACCC; or

(e) empower the Minister to direct the ACCC to give the
Minister such reports and advice as the Minister requires for
the purposes of assisting the Minister in deciding whether to
give a consent in accordance with the determination.

(2) Subsection (1) does not, by implication, limit section 46C.
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46E Price control determinations subject to deter minations under
Part 9

(1) Thissection appliesif adetermination under subsection 154(1) or
157(1) isinforcein relation to a charge imposed, or proposed to be
imposed, by Telstra.

(2) A determination under this Division is of no effect in so far asit
relates to that charge.

46F Compliance with price control determinations

A digital data service provider must comply with a determination
in force under this Division.
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Division 6—Assessment, collection, recovery and
distribution of universal servicelevy

Subdivision A—Introduction

47 Simplified outline

The following isasimplified outline of this Division:

®* ThisDivision sets out a scheme under which losses that result
from supplying servicesin the course of fulfilling the
universal service obligation, and certain costs that are
associated with fulfilling the digital data service obligation,
are shared among carriers.

* If auniversal service provider incursaloss (called anet
universal service cost) from supplying servicesto certain
areas (net cost areas) in the course of fulfilling the universal
service obligation, or adigital data service provider incurs
certain costs (called digital data costs) in the course of
fulfilling the digital data service obligation, the provider may
be entitled to a payment (alevy credit) to recoup those losses
or costs.

* Alevy credit isfunded out of the proceeds of the levy
imposed on carriers by the Telecommunications (Universal
Service Levy) Act 1997.

®  Certain information about the operation of the schemeis
available to the public.

* TheACA isrequired to make an annual assessment of levies
and levy credits.
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* The ACA may make advances on account of levy credits.

* Certain carriers are required to obtain guarantees given by
third persons in relation to the discharge of the carriers
liability for levy.

48 Financial year

A referencein this Part to afinancial year is areference to the
1999-2000 financial year or alater financial year.

Subdivision B—Net cost areas

49 Universal service provider must propose service areas for
declaration as net cost areas—ordinary declaration

(1) Thissection appliesif apersonisauniversa service provider on
thefirst day of afinancial year.

(2) Within 60 days after the beginning of the financial year, the person
must give the ACA awritten notice that:

(a) specifies service areas for which the person is the universal
service provider and that, in the person’s opinion, the ACA
should declare under section 50 as net cost areas for the
financial year; and

(b) setsout why, in the person’s opinion, the ACA should so
declare the specified areas.

(3) A notice under subsection (2) must be in aform approved in
writing by the ACA.

(4) Inaddition to the matters set out in paragraphs (2)(a) and (b), a
notice under subsection (2) must contain such other information (if
any) as the approved form of notice requires.
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50 Net cost areas—ordinary declarations

(1) The ACA must comply with this section within 60 days after
receiving a notice under section 49 from a person.

(2) For each service area specified in the notice, the ACA must decide:
(a) to declarethe areaas anet cost areafor the financial year; or
(b) to declare asanet cost areafor the financial year a service
areaif:
(i) the personisthe universal service provider for the area;
and
(ii) the areaincludesthe whole or a part of the service area
specified in the notice; or
(c) not to declare as mentioned in paragraph (a) or (b).

(3) If the ACA makes adecision under paragraph (2)(a) or (b), the
ACA must make awritten declaration stating that the area
concerned is a net cost areafor the financial year. The declaration

has effect accordingly.

(4) Before making a decision under subsection (2), the ACA may
make whatever inquiries it thinks necessary or desirable in order to
determine what decision it should make under that subsection.

(5) In making adecision under subsection (2), the ACA must:
(@) have regard to the reasons specified in accordance with
paragraph 49(2)(b); and
(b) comply with any directionsin force under section 53.

51 Universal service provider may propose service areas for
declaration asnet cost ar eas—special declaration

(1) Thissection appliesif apersonisauniversa service provider on
thefirst day of afinancial year.

(2) During the financial year, or within 45 days after the end of the
financial year, the person may give the ACA written notice that:
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(a) specifies service areas for which the person is the universal
service provider and that, in the person’s opinion, the ACA
should declare under section 52 as net cost areas for the
financial year; and

(b) setsout why, in the person’s opinion, the ACA should so
declare the specified areas.

(3) A notice under subsection (2) must be in aform approved in
writing by the ACA.

(4) Inaddition to the matters set out in paragraphs (2)(a) and (b), a
notice under subsection (2) must contain such other information (if
any) asthe approved form of notice requires.

52 Net cost areas—special declarations

(1) The ACA must comply with this section within 30 days after
receiving a notice under section 51 from a person.

(2) For each service area specified in the notice, the ACA must decide:
(a) todeclarethe areaas anet cost areafor the financial year; or
(b) not to declare as mentioned in paragraph (a).

(3) If the ACA makes adecision under paragraph (2)(a), the ACA
must make awritten declaration stating that the area concerned is a
net cost areafor the financial year. The declaration has effect
accordingly.

(4) Before making a decision under subsection (2), the ACA may
make whatever inquiriesit thinks necessary or desirable in order to
determine what decision it should make under that subsection.

(5) In making adecision under subsection (2), the ACA must:
(a) haveregard to the reasons specified in accordance with
paragraph 51(2)(b); and
(b) comply with any directions in force under section 53.

58 Telecommunications (Consumer Protection and Service Standards) Act 1999  No.
50, 1999



Universal Service Regime Part 2
Assessment, collection, recovery and distribution of universal service levy Division 6

Section 53

(6) The ACA must not make a declaration under this section stating
that an areais anet cost areafor the financia year unlessthe ACA
is satisfied that:

(a) the person hasincurred, or islikely to incur, a substantial loss
attributabl e to the supply by the person of servicesto the area
during the financial year; and

(b) thelossiswholly the result of circumstances beyond the
person’s control; and

(c) when the person became aware of those circumstances, the
person took all reasonable steps to minimise the loss.

(7) A reference in subsection (6) to a person supplying servicesto an
areaduring afinancial year is areference to the person:

(@) supplying standard tel ephone services to personsin the arega;
or

(b) supplying, installing or maintaining payphonesin the area; or
(c) supplying prescribed carriage servicesin the areg;
during that financial year.

53 Minister may give directions about declaring net cost ar eas

The Minister may give the ACA written directions about:
(a) the criteriait should apply; or
(b) the mattersto which it should have regard;

in deciding whether or not to declare an area as a net cost areafor a
financia year.

Subdivision C—Assessment of liability for levy and of
entitlement to levy distributions

54 Claimsfor levy credit

(1) Thissection appliesto afinancial year if apersonisauniversal
service provider, or adigital data service provider, in relation to the
financial year.
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(2) Within the period of 90 days after the end of the financial year, the
person may give the ACA awritten claim for alevy credit for that
financial year.

(3) Theclaim must bein aform approved in writing by the ACA.

(4) If the person isauniversal service provider in relation to the
financial year, the claim must set out:

(a) the person’snet universal service cost for the financial year
(worked out under section 57); and

(b) details of how that net universal service cost has been worked
out; and

(c) such other information (if any) as the approved form of claim
requires.

(4A) If the personisadigital data service provider in relation to the
financial year, the claim must set out:
(a) the person’sdigital data cost for the financial year (worked
out under section 61A); and
(b) details of how that digital data cost has been worked out; and
(c) such other information (if any) as the approved form of claim
requires.

(5) The claim must be accompanied by areport of an approved auditor
that:

(@) isinaform approved in writing by the ACA; and

(b) statesthat the auditor has been given sufficient access to the
person’ s recordsin order to audit the claim; and

(c) statesthat the auditor has audited the claim; and

(d) contains a declaration of the opinion of the auditor, being a
declaration in the terms specified in the form.

(6) A form approved by the ACA for the purposes of subsection (3)
may provide for verification by a statutory declaration of
statementsin claims for levy credits.
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55 No levy payable unless at least one claim for alevy credit is made

(1) Thissection appliesto afinancia year if, a the end of the period
of 90 days after the end of the financial year, no claim for alevy
credit for that financial year has been lodged under section 54.

(2) No personisliableto pay an amount of levy in respect of the
financia year.

56 ACA togive copiesof claimsto other participating carriers

(1) Thissection appliesif aclaim for alevy credit for afinancia year
islodged under section 54.

(2) Assoon as practicable, and in any case within 14 days, after the
lodgment, the ACA must give a copy of the claim to each person
(other than the person who lodged the claim) who is a participating
carrier for that financial year.

57 Net universal service cost of auniversal service provider for a
financial year

(1) A person’snet universal service cost for afinancial year depends
on which of the following paragraphsis applicable for that
financia year:

(@ if:
(i) the personisauniversal service provider inrelation to
that financial year because of the operation of a
selection system determined under section 22 or 23; and
(i) the person has elected that a specified amount will be
the person’s net universal service cost for the financial
year;
the person’s net universal service cost for the financia year is
equal to that amount;

(b) if:
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(i) the personisauniversal service provider in relation to
that financial year because of the operation of a
selection system determined under section 22 or 23; and

(i) the person has elected that a specified method of
ascertaining an amount will apply for the purposes of
determining the person’ s net universal service cost for
the financial year;

the person’ s net universal service cost for the financial year is
worked out using that method;
(o) if:
(i) the personisauniversal service provider inrelation to
that financial year; and

(ii) the person isnot auniversal service provider in relation
to that financial year because of the operation of a
selection system determined under section 22 or 23; and

(iii) adetermination isin force under subsection (6) in
relation to that financia year;
the person’s net universal service cost for the financia year is
worked out in accordance with the determination;
(d) if:

(i) the personisauniversal service provider in relation to
that financial year; and

(if) the personisnot auniversal service provider in relation
to that financial year because of the operation of a
selection system determined under section 22 or 23; and

(iii) no determination isin force under subsection (6) in
relation to that financial year;
then:

(iv) if the amount worked out using the formulain
subsection (2) is greater than zero dollars—the person’s
net universal service cost for the financial year is equal
to that amount; or

(v) if the amount worked out using the formulain
subsection (2) is not greater than zero dollars—the
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person’ s net universal service cost for the financial year
iszero dollars.

(2) Theformulais:

Avoidable costs — Revenue forgone

where:

avoidable costs means:

(a) if adetermination isin force under subsection (9)—the
amount ascertained in accordance with the determination; or

(b) if no determination isin force under subsection (9)—the total

of:

(i)

(i)

(iii)

(iv)

the amount (if any) by which the total costs (in this
definition called the operating costs) incurred by the
person during that financial year (other than the
allowances, costs and amounts referred to in
subparagraphs (ii), (iii) and (iv)) exceed what it is
reasonabl e to expect that the operating costs would have
been if the person had not supplied servicesto net cost
areas during the financial year; and

the amount (if any) by which the total allowances made
by the person for depreciation during that financial year
of capital items exceed what it is reasonable to expect
that the total allowances so made would have been if the
person had not supplied servicesto net cost areas during
the financial year; and

the amount (if any) by which the person’s total
opportunity costs of capital for that financial year
exceed what it is reasonabl e to expect that those costs
would have been if the person had not supplied services
to net cost areas during the financial year; and

the amounts (if any) specified, for the purposes of this
paragraph, in such provisions of determinations under
section 60 as apply in relation to the person, in relation
to the financia year, because of section 61.
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©)

(4)

©®)

(6)

(7)

(8)

revenue forgone means an amount equal to so much of the revenue
earned by the person during that financial year asit isreasonableto
expect that the person would not have earned during that financial
year if the person had not supplied services to net cost areas during
that financial year.

A reference in subsection (2) to a person supplying services to net
cost areas during afinancial year is areference to the person:

(a) supplying standard telephone services to personsin the net
cost areas for that financial year for which the person was the
universal service provider; or

(b) supplying, installing or maintaining payphones in those
areas, or

(c) supplying prescribed carriage servicesin those areas;

during that financial year.

If the person was a carrier for part only of the financia year, a
reference in subsection (2) or (3) to the financial year is areference
to that part of the financial year.

An amount applicable to a person under subsection (2) for a
financial year must be determined in accordance with such
provisions of determinations under section 60 as apply in relation
to the person, in relation to the financial year, because of section
61.

The Minister may make a written determination specifying a
method of ascertaining an amount for the purposes of paragraph
(D)(c). The determination has no effect unless each person who was
aparticipating carrier immediately before the determination was
made gave a written consent to the making of the determination.

The amount worked out under a determination under subsection (6)
may be zero dollars.

A copy of adetermination under subsection (6) must be published
in the Gazette.
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(9) The ACA may make a written determination specifying a method
of ascertaining an amount for the purposes of paragraph (a) of the
definition of avoidable costsin subsection (2).

(10) A determination under subsection (9) must provide for an amount
to be ascertained wholly or partly by reference to an indexation
factor.

(11) A determination under subsection (9):
(@) may only be made with the Minister’ s consent; and

(b) isadisallowableinstrument for the purposes of section 46A
of the Acts Interpretation Act 1901.

(12) Before making a determination under subsection (9), the ACA
must consult each person who was a participating carrier
immediately before the determination was made.

58 Reduction of excessive costs etc.

(1) The Minister may, by written instrument, formulate principles that
are to be applied in determining the extent (if any) to which costs,
allowances or opportunity costs of akind mentioned in
subparagraph (b)(i), (ii) or (iii) of the definition of avoidable costs
in subsection 57(2) are to be treated as excessive for the purposes
of subsection (2) of this section.

(2) For the purposes of the calculation of the formulain subsection
57(2) in relation to a particular financial year, if:
(@) any of the following conditions are satisfied:
(i) aperson hasincurred costs of akind mentioned in

subparagraph (b)(i) of the definition of avoidable costs
in subsection 57(2);

(ii) aperson has made allowances of akind mentioned in
subparagraph (b)(ii) of that definition;

(iii) aperson has opportunity costs of akind mentioned in
subparagraph (b)(iii) of that definition; and
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(b) the costs, allowances or opportunity costs are treated, under
the principlesin force under subsection (1), as excessive to
any extent;

the amount of the costs, allowances or opportunity costs, as the
case may be, isto be reduced by the amount of the excess.

(3) Aninstrument under subsection (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

59 Shortfallsin revenue earned

(1) The Minister may, by written instrument, formulate principles that
are to be applied in determining the extent (if any) to which thereis
taken, for the purposes of subsection (2), to be ashortfall in
relation to revenue earned as mentioned in the definition of
revenue forgone in subsection 57(2).

(2) For the purposes of the calculation of the formulain subsection
57(2) in relation to a particular financial year, if:
(a) aperson has earned revenue as mentioned in the definition of
revenue forgone in subsection 57(2); and

(b) under the principlesin force under subsection (1), thereis
taken to be a shortfall in relation to that revenue;

the amount of the revenue is to be increased by the amount of the
shortfall.

(3) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

60 ACA determinations about working out a universal service
provider’snet universal service cost

(1) The ACA may make written determinations.
(a) for orinrelation to specifying methods of calculating an
amount referred to in:
(i) subparagraph (b)(i), (ii) or (iii) of the definition of
avoidable costsin subsection 57(2); or
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(ii) the definition of revenue forgone in subsection 57(2);

as applying in relation to auniversal service provider in
relation to afinancia year; or

(b) specifying amounts for the purposes of subparagraph (b)(iv)
of the definition of avoidable costsin subsection 57(2) as so
applying.

(2) Aninstrument under this section:
(8) may only be made with the Minister’s consent; and

(b) isadisallowableinstrument for the purposes of section 46A
of the Acts Interpretation Act 1901.

(3) Before making a determination in relation to afinancial year under
this section, the ACA must consult each person who was a
participating carrier immediately before the determination was
made.

61 Application of determinations under section 60

(1) Except so far asthe contrary intention appears in a determination
under section 60, a provision of such a determination appliesin
relation to:

(a) thefirst financia year that ends after the commencement of
the last-mentioned provision; and

(b) each later financia year.

(2) Despite anything in an instrument under section 60, but subject to
subsection (4) of this section, a provision of a determination under
that section does not apply in relation to afinancial year ending
before the commencement of that provision.

(3) A person may elect in writing that a provision that, apart from
subsection (4), does not apply in relation to the person in relation
to aparticular financial year isto apply in relation to the person in
relation to that financial year.

(4) An election under subsection (3) has effect accordingly.
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(5) Inthissection:

commencement, in relation to a provision of a determination under
section 60, means:
(a) inthe case of such aprovision as originally in effect—the
time when the provision took effect; or
(b) inthe case of aprovision as varied by another provision of an
instrument under section 60—the time when the
last-mentioned provision took effect.

61A Digital data cost of a digital data service provider for afinancial
year

(1) A person’sdigital data cost for afinancial year depends on which
of the following paragraphs is applicable for that financia year:
(@ if:
(i) the personisadigital data service provider in relation to
that financial year because of the operation of a
selection system determined under section 26C or 26D;
and

(i) the person has elected that a specified amount will be
the person’ s digital data cost for the financial year;
the person’ s digital data cost for the financial year isequal to
that amount;
(b) if:

(i) the personisadigital data service provider inrelation to
that financial year because of the operation of a
selection system determined under section 26C or 26D;
and

(ii) the person has elected that a specified method of
ascertaining an amount will apply for the purposes of
determining the person’s digital data cost for the

financial year;
the person’ s digital data cost for the financial year is worked
out using that method,;
(o) if:
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(i) the personisadigital data service provider inrelation to
that financial year; and

(ii) the personisnot adigital data service provider in
relation to that financial year because of the operation of
a selection system determined under section 26C or
26D; and

(iii) adetermination isin force under subsection (4) in
relation to that financial year;

the person’ s digital data cost for the financial year is worked

out in accordance with the determination;

(d) if:
(i) the personisadigital data service provider in relation to
that financial year; and

(ii) the personisnot adigital data service provider in
relation to that financial year because of the operation of
a selection system determined under section 26C or
26D; and

(iii) no determination isin force under subsection (4) in
relation to that financial year;

then:

(iv) if the amount worked out using the formulain
subsection (3) is greater than zero dollars—the person’s
digital data cost for the financial year is equal to that
amount; or

(v) if the amount worked out using the formulain
subsection (3) is not greater than zero dollars—the
person’s digital data cost for the financial year is zero
dollars.

(2) For the purposes of this section, if aperson isadigital data service
provider for an areain relation to afinancial year, the person’s
customer equipment costs for the financial year is an amount equal
to the sum of:

(a) thetota costsincurred by the person in acquiring customer
equipment that:
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(i) iscovered by adeclaration that was in force under
section 46B during the financial year in relation to
charges imposed, or proposed to be imposed, by the
person for the supply of customer equipment of akind
specified in regulations made for the purposes of
paragraph 14A(1)(a) or (5)(a); and

(ii) was supplied by the person during the financial year to
personsin the area; and
(b) thetotal rebates that became payable during the financial
year by the person, in accordance with regulations made for
the purposes of subsection 19A(8), in respect of customer
equipment acquired or hired by personsin the area.

(3) Theformulareferred to in paragraph (1)(d) is asfollows:

Customer equipment costs — Customer charges + Supplementary amount

where:

customer charges means the total amount payable by personsin
the areareferred to in subsection (2) by way of charges for the
supply by the person during the financial year of customer
equipment covered by paragraph (2)(a).

customer equipment costs means the person’ s customer equipment
costs for the financial year.

supplementary amount means the amount (if any) specified in, or
ascertained in accordance with, regulations made for the purposes
of this definition.

(4) The Minister may make awritten determination specifying a
method of ascertaining an amount for the purposes of paragraph
(2)(c). The determination has no effect unless each person who was
aparticipating carrier immediately before the determination was
made gave a written consent to the making of the determination.

(5) The amount worked out under a determination under subsection (4)
may be zero dollars.
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(6) A copy of adetermination under subsection (4) must be published
in the Gazette.

61B Reduction of excessive costs

(1) The Minister may, by written instrument, formulate principles or
rules that are to be applied in determining the extent (if any) to
which costs are to be treated as excessive for the purposes of
subsection 61A(2).

(2) For the purposes of the application of subsection 61A(2) in relation
to aparticular financial year, if:
(8) aperson hasincurred costs of akind mentioned in paragraph
61A(2)(a); and
(b) the costs are treated, under the principles or rulesin force
under subsection (1), as excessive to any extent;

the amount of the costsis to be reduced by the amount of the
exCess.

(3) Aninstrument under subsection (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

62 Participating carriersmust lodge returns of eigible revenue

(1) Within 90 days after the end of afinancia year, each participating
carrier in relation to that financial year must give the ACA a
written return of the carrier’ s eligible revenue for that financial
year.

(2) Thereturn must bein aform approved in writing by the ACA.

(3) The return must set out:
(a) the carrier’s eligible revenue for that financial year; and
(b) details of how that eligible revenue was worked out; and

(c) such other information (if any) as the approved form of
return requires.
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(4) A person who intentionally or recklessly contravenes subsection
(1) is guilty of an offence punishable on conviction by afine not
exceeding 50 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

(5) A form approved by the ACA for the purposes of subsection (2)
may provide for verification by a statutory declaration of
statements in returns under this section.

(6) The return must be accompanied by areport of an approved auditor
that:

(a) isinaform approved in writing by the ACA; and

(b) statesthat the auditor has been given sufficient access to the
person’ s records in order to audit the return; and

(c) statesthat the auditor has audited the return; and

(d) contains adeclaration of the opinion of the auditor, being a
declaration in the terms specified in the form.

63 ACA may inquireinto the correctness of aclaim or return

The ACA may make whatever inquiries it thinks necessary or
desirable in order to determine:

(&) whether or not aclaim by auniversal service provider for a
levy credit for afinancial year correctly states the universal
service provider’s net universal service cost for that financial
year; or

(aa) whether or not aclaim by adigital data service provider for a
levy credit for afinancial year correctly states the digital data
service provider’ s digital data cost for that financial year; or

(b) whether or not areturn by a participating carrier of the
carrier’ seligible revenue for afinancia year correctly states
the carrier’ s eligible revenue for that financial year.

64 ACA to assess liabilities and entitlement

(1) For each financial year, the ACA must make a written assessment
for the purposes of this Part.
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(2) The assessment must set out, for each participating carrier in
relation to that financial year:

(a) thecarrier’s eligible revenue for the financia year; and

(b) the carrier’slevy debit under section 67 for the financial
year; and

(c) thecarrier’slevy debit balance (if any) under section 68 for
the financial year; and

(d) if the assessment sets out alevy debit balance of the carrier
for the financial year—the levy payable by the carrier on that
levy debit balance.

(3) The assessment must set out, for each universal service provider in
relation to that financial year:

(a) the universal service provider’s net universal service cost for
the financial year; and

(b) the universal service provider’s levy credit balance (if any)
under section 69 for the financial year; and

(c) if the assessment sets out alevy credit balance of the
universal service provider for the financial year—the amount
payable to the universal service provider under section 85 for
the financial year.

(8A) The assessment must set out, for each digital data service provider
in relation to that financial year:

(a) thedigital data service provider’s digital data cost for the
financial year; and

(b) thedigita data service provider’slevy credit balance (if any)
under section 69 for the financial year; and

(c) if the assessment sets out alevy credit balance of the digital
data service provider for the financial year—the amount
payable to the digital data service provider under section 85
for the financial year.

(4) The assessment must be made on the basis of:
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(a) therespective claimsfor levy credits lodged by universal
service providers and digital data service providersin relation
to the financial year; and

(b) the respective returns under section 62 lodged by the
participating carriersin relation to the financial year; and

(c) theinformation and documents obtained by the ACA because
of itsinquiries under section 63; and

(d) any other information or documents that the ACA has and
that it thinks relevant to making the assessment.

(5) Despite anything in this Part, the ACA may, for the purposes of
making its assessment, accept, either in whole or in part, a
statement in aclaim or return.

65 Explanation tothe Minister if assessment not made within 270
days
(1) Thissection appliesif the ACA has not made its assessment under

section 64 in relation to afinancial year within 270 days after the
end of the financial year.

(2) The ACA must give the Minister awritten statement explaining
why the ACA has not made its assessment within that 270-day
period.

(3) Inthissection:

assessment does not include an amended assessment.

66 Amendment of assessments

(1) The ACA may amend its assessment by making such alterations
and additions as it thinks necessary, even if levy credits or levy has
been paid in respect of the assessment.

(2) Unless the contrary intention appears, an amended assessment is
taken, for the purposes of this Part, to be an assessment under
section 64.
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67 Levy debit of a participating carrier for afinancial year

(1) A participating carrier’s levy debit for afinancial year isthe
amount worked out using the formula:

Contribution factor x (Total net universal servicecost + Total digital data cost)

where;
contribution factor has the meaning given by subsection (2).

total digital data cost means the total digital data costs for the
financial year of all the digital data service providersin relation to
the financial year.

total net universal service cost means the total net universal
service costs for the financia year of all the universal service
providersin relation to the financial year.

(2) The contribution factor for the financial year depends on whether
adetermination isin force under subsection (3) in relation to the
financia year:

(@) if adetermination isin force under subsection (3) in relation
to the financial year—the contribution factor is ascertained in
accordance with the determination;

(b) if no determination isin force under subsection (3) in relation
to the financial year—the contribution factor is worked out
using the following formula:

Carrier's eligible revenue
Total eligible revenue

where:

carrier’ s eigible revenue means the participating carrier’s
eligible revenue for the financial year.

total eligible revenue means the total eligible revenue for the
financial year of all the participating carriersin relation to the
financia year.
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(3) The Minister may make awritten determination specifying a
method of ascertaining the contribution factor for the purposes of
paragraph (2)(a). The determination has no effect unless each
person who was a participating carrier immediately before the
determination was made gave awritten consent to the making of
the determination.

(4) A copy of adetermination under subsection (3) must be published
in the Gazette.

68 Levy debit balance of a participating carrier for afinancial year

If aperson’slevy debit under subsection 67(1) for afinancial year
exceeds the sum of :
(a) the person’snet universal service cost for that financial year;
and

(b) the person’sdigital data cost for that financial year;
then:

(c) the person has alevy debit balance for that financia year;
and

(d) the amount of that balance is the amount of the excess.

69 Levy credit balancefor afinancial year

If the sum of:
(a) aperson’s net universal service cost for afinancial year; and
(b) the person’sdigital data cost for that financial year;
exceeds the person’s levy debit under subsection 67(1) for that
financial year:
(c) the person has alevy credit balance for that financial year;
and
(d) the amount of that balance is the amount of the excess.
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70 Publication of assessment

As soon as practicable after making an assessment under section 64
for afinancial year, the ACA must:
(a) cause acopy of the assessment to be published in the
Gazette; and
(b) give acopy of the assessment to each participating carrier in
relation to that financial year.

Subdivision D—Disclosure by the ACA of information about
decisionsrelating to net cost ar eas and assessments

71 Public may request infor mation

(1) A person may request the ACA to make available to the person:

(a) specified information or documents on the basis of which the
ACA has made its assessment under section 64 for afinancial
year; or

(b) specified information about how the ACA has worked out the
matters that such an assessment sets out because of
subsection 64(2), (3) or (3A); or

(c) specified information or documents relating to a decision by
the ACA under section 50 or 52 to declare an area as a net
cost areafor afinancial year.

(2) The ACA must comply with arequest as provided in section 73.
This subsection has effect subject to subsection (3).

(3) The ACA must not make available under this section:
(@) information (other than information prescribed for the
purposes of this paragraph):

(i) that was obtained from, or relates to, a person who isa
universal service provider, or adigital data service
provider, in relation to afinancial year; and

(ii) the making available of which under this section can
reasonably be expected to cause substantial damage to
the person referred to in subparagraph (i); or
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(b) information prescribed for the purposes of this paragraph; or
(c) so much of adocument as sets out information of akind
referred to in paragraph (a) or (b).

72 Request for information that isunavailable under section 71

(1) For the purposes of this section, each of the following personsis an
eligible person:
(a) apersonwhoisauniversa service provider inrelation to a
financia year;
(aa) apersonwho isadigital data service provider inrelation to a
financia year;
(b) aperson who isaparticipating carrier inrelation to a
financia year.

(2) An €ligible person may request the ACA to make available to it
specified information or documents of akind referred toin
subsection 71(1) that subsection 71(3) prevents the ACA from
making available to the eligible person under section 71.

(3) The ACA must comply with arequest as provided for in
section 73. This section has effect subject to subsection (4).

(4) The ACA must not, under this section, make available to an
eligible person (in this section called the first eligible person)
information, or so much of a document as sets out information:

(a) that was obtained from, or relates to, another eligible person;
and

(b) the making available of which to the first eligible person can
reasonably be expected to cause substantial damage to the
other eligible person’s commercial or other interests;

unlessthe ACA is satisfied:

(c) that the information could be obtained by thefirst eligible
person lawfully, and without the other eligible person’s
consent, from a source other than the ACA; or

(d) inthe case of arequest under paragraph 71(1)(a) or (b)—that:
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(i)

(ii)

thefirst eligible person has made the request in good
faith for the sole purpose of informing itself about the
basis on which, or the methods by which, the ACA
made the assessment concerned; and

having regard to the policy principlesin section 9, the
first eligible person’sinterest in being able to examine
that basis and those methods in order to see how its
liability to pay levy, or its entitlement to a payment
under section 85, as the case requires, has been assessed
outweighs the other eligible person’sinterest in
avoiding the damage referred to in paragraph (b); or

(e) inthe case of arequest under paragraph 71(1)(c)—that:

(i)

(if)

thefirst eligible person has made the request in good
faith for the sole purpose of informing itself about the
basis on which, or the methods by which, the ACA
made the decision to make the declaration concerned;
and

having regard to the policy principlesin section 9, the
first eligible person’sinterest in being able to examine
that decision outweighs the other eligible person’s
interest in avoiding the damage referred to in paragraph
(b).

(5) Indetermining the question referred to in paragraph (4)(b), the
ACA must have regard to:

(&) whether any undertakings have been given under subsection
(6) and, if so, the nature of those undertakings; and

(b) such other matters (if any) asthe ACA considers relevant.

(6) For the purposes of this section, a person may givethe ACA a
written undertaking that, in the event that specified information, or
the whole or a part of a specified document, is made available to
the person under this section, the person will not disclose the
information, or the contents of the document, except to one or
more specified persons.

Note:

Information, documents or persons may be specified by name, by
inclusion in aclass or in any other way.
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(7) If aperson gives an undertaking under subsection (6), the person
must comply with the undertaking.

73 How the ACA isto comply with a request

(1) The ACA may comply with arequest by a person under section 71
or 72 by:

(&) communicating information to the person in writing or in
some other form; or

(b) making documents available for inspection by the person or
by an employee, agent or professional adviser of the person;
or

(c) giving to the person copies of, extracts from, or summaries
of, documents.

(2) Inthissection:

document includes a part of a document.

Subdivision E—Caollection and recovery of levy

74 When levy payable

Levy assessed under section 64 becomes due and payable on the
28th day after the ACA gives a copy of the assessment to the
participating carrier in respect of which the levy has been assessed.

75 Levy adebt dueto the Commonwealth

Levy may be recovered in acourt of competent jurisdiction asa
debt due to the Commonweal th.

76 Validity of assessment

The vaidity of an assessment under section 64 is not affected by a
contravention of this Act.
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77 Evidence of assessment

(1) Thissection appliesif thereis produced:

(a) acopy of the Gazette that sets out what purports to be a copy
of an assessment made under section 64; or

(b) adocument that purports to be such a copy.

(2) Except so far asthe contrary is established, it must be presumed:

(a) that the copy of the Gazette sets out, or that the document is,
as the case may be, a copy of such an assessment; and

(b) that the ACA has duly made the assessment; and

(c) that the amounts and other particulars set out in the
assessment are correct.

78 Onus of establishing incorrectness of assessment

In any proceeding, the onus of establishing that an assessment
under section 64 isincorrect is on the party making that assertion.

79 Refund of over payment of levy

If there is an overpayment of levy, the overpayment isto be
refunded.

80 Cancellation of certain exemptionsfrom levy

(1) Thissection cancels the effect of a provision of another Act that
would have the effect of exempting a person from liability to pay
levy.

(2) The cancellation does not apply if the provision of the other Act is
enacted after the commencement of this section and refers
specifically to levy imposed by the Telecommunications (Universal
Service Levy) Act 1997.

81 Commonwealth not liableto levy
(1) The Commonwealth isnot liable to pay levy.
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(2) A referencein this section to the Commonwealth includes a
reference to an authority of the Commonwealth that cannot, by law
of the Commonwealth, be made liable to taxation by the
Commonwealth.

Subdivision F—Distribution of levy

82 Universal Service Reserve

(1) The Universal Service Reserve that was, immediately before the
commencement of this section, in existence because of section 211
of the Telecommunications Act 1997 continues in existence under
and subject to the provisions of this Act.

(2) The Universal Service Reserveis acomponent of the Reserved
Money Fund.

(3) The Universal Service Reserveisto be administered by the
Department.

83 Paymentsinto Universal Service Reserve

There must be transferred to the Universal Service Reserve from
the Consolidated Revenue Fund:

(&) amounts equal to amounts of levy paid under this Part; and

(b) money appropriated by law for the Universal Service
Reserve' s purposes; and

(c) amounts equal to interest from the investment of money in
the Universal Service Reserve; and

(d) amounts equal to amounts that were overpaid under
section 85 and have been recovered; and

(e) amounts equal to amounts paid under section 89.

84 Purposes of Universal Service Reserve

(1) The purposes of the Universal Service Reserve are:
(@) making payments under section 85 or 88; and
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(b) refunding any overpaid amounts of levy; and

(c) refunding any other amounts paid into the Universal Service
Reservein error; and

(d) reimbursing the Commonwealth for:

(i) the costs or expenses incurred by the Commonweslth or
the ACA in administering the Telecommunications
(Universal Service Levy) Act 1997 and this Division
during any period; and

(ii) without limiting subparagraph (i), costs or expenses
incurred in connection with recovering levy; and

(iii) costsincurred by the Commonwealth during the period
in collecting, compiling, analysing and publishing
information about the operation of that Act and this
Division.

(2) For the purposes of paragraph (1)(d), the Minister administering
the Financial Management and Accountability Act 1997 may, from
time to time, determine the amount of a reimbursement to be made
to the Commonwealth in relation to a period on such basis as he or
she thinks appropriate.

(3) Despite subsection (2), the total of the amounts reimbursed under
paragraph (1)(d) must not exceed the total of the amounts paid into
the Universal Service Reserve under paragraphs 83(b) and (c).

85 Levy distribution

If aperson has alevy credit balance for afinancia year because of
section 69, an amount equal to the amount of that balanceis
payable to the person out of the Universal Service Reserve.

86 Levy not to bedistributed until paid

No amount is payable under section 85 in relation to afinancial
year unless and until:
(a) the ACA has made an assessment under section 64 for that
financial year; and
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(b) each participating carrier in respect of which levy was
assessed has paid the levy.

87 Recovery of overpayments

(1) For the purposes of this section, an overpaid amount is so much of
an amount paid under section 85 as represents an overpayment.

(2) Anoverpaid amount is a debt due to the Commonwealth.

(3) Anoverpaid amount may be recovered by the Commonwealth by
action in a court of competent jurisdiction.

(4) If apersonisliableto pay an overpaid amount, the overpaid
amount may be deducted from one or more other amounts that are
payable to the person under this Part, and if it is so deducted, the
other amounts are taken to have been paid in full to the person.

Subdivision G—Advance on account of distribution of levy

88 Advance on account of distribution of levy

If the ACA is satisfied that, because of specia circumstances, it is
appropriate to do so, the ACA may, on behalf of the
Commonwealth, make an advance on account of payments that
may become payable to a person under section 85inrelation to a
financia year.

89 Repayment of excess advances

Q) If:

(a) aperson has received atotal amount, by way of advances on
account of payments that may become payable to the person
under section 85 in relation to a particular financia year; and

(b) that total amount is greater than the amount that became
payable to the person under section 85 in relation to that
financia year;
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the person isliable to pay to the Commonwealth the amount of the
EXCESS.

(2) If apersonisliableto pay an amount to the Commonwealth under
subsection (1):

(a) the amount may be recovered, as a debt due to the
Commonwealth, by action in a court of competent
jurisdiction; or

(b) the amount may be deducted from any other amount that is
payable to the person under this Part, and if the amount is so
deducted, the other amount is taken to have been paid in full
to the person.

Subdivision H—L evy guarantee

90 Levy guarantee

(1) Thissection appliesto aperson (thefirst person) at a particular
timeif:
(a) thefirst personisacarrier at that time; or

(b) thefirst person ceased to be a carrier during the 2-year period
that ended at that time.

(2) Thefirst person must ensure that, at that time, thereisin forcea
guarantee given by athird person in respect of the discharge of the
first person’sliability (if any) for levy.

(3) Thethird person must be:

(a) abody corporate that is an ADI (authorised deposit-taking
institution) for the purposes of the Banking Act 1959; or

(b) the Reserve Bank of Australia; or

(c) abody corporate formed under the law of a State or Territory
to carry on the business of banking within Australia; or

(d) abody corporate whose sole or principa businessisthe
provision of financial accommodation to other persons,
where the body corporate is aregistered corporation within
the meaning of the Financial Corporations Act 1974; or
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(e) abody corporate accredited in writing by the ACA for the
purposes of this paragraph.

(4) A referencein thissection to acarrier does not include a reference
to a person who, under subsection 16(2), is exempt from section
16.

91 Exemptionsfrom levy guarantee

(1) A person isexempt from section 90 if the person held a genera
telecommunications licence, or a public mobile licence, that wasin
force under the Telecommunications Act 1991 on 30 June 1997.

(2) The ACA may make awritten determination exempting a specified
person from section 90 if:

(a) inthe ACA’sopinion, there is no reasonable likelihood that
the person will incur aliability for levy; or
(b) both:
(i) the person hasheld acarrier licencefor at least 2 years,
and
(ii) inthe ACA’sopinion, there is no significant risk that
the person will fail to discharge fully the person’s
liability for levy.

(3) A determination under subsection (2) has effect accordingly.

92 Compliance with levy guarantee obligations
(1) A person must not contravene section 90.

(2) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection
(D); or
(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (1); or
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(d) conspire with others to effect a contravention of subsection
1.
(3) Subsections (1) and (2) arecivil penalty provisions.

Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions.
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Part 3—The National Relay Service

Division 1—Introduction

93 Simplified outline

Thefollowing isasimplified outline of this Part:

®* Provision is made for the National Relay Service (NRS).

®* TheNRS provides persons who are deaf or who have a
hearing and/or speech impairment with access to a standard
telephone service on terms, and in circumstances, that are
comparabl e to the access other Australians have to a standard
telephone service.

94 Definitions
In this Part:
levy quarter means a quarter for which NRS levy is payable.

National Relay Service or NRS has the meaning given by
subsection 95(1).

NRS contract means the contract under which the National Relay
Service is provided.

NRS levy means the levy payable in accordance with this Part.

NRS provider means the person who provides the National Relay
Service.

NRS service plan means a plan referred to in subsection 95(2).
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guarter means a period of 3 months ending on 30 September, 31
December, 31 March or 30 June.

taxpayer, for a quarter, means a person who isliable to pay NRS
levy for the quarter.
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Division 2—The National Relay Service

95 The National Relay Service (the NRS)

(1) A referencein this Part to the National Relay Service (or NRS) isa
referenceto a service that:

(a) provides persons who are deaf, or who have a hearing and/or
speech impairment, with access to a standard telephone
service on terms, and in circumstances, that are comparable
to those on which other Australians have access to a standard
telephone service; and

(b) isprovided by aperson under a contract with the
Commonwealth.

(2) The NRS contract must provide for the NRS provider to prepare
service plans for the NRS. The service plan must include at least
the following matters:

() timetables for the supply of the NRS; and
(b) performance standards to be met by the NRS provider.

(3) The Minister must arrange for each NRS service plan to be
published in whatever manner the Minister considers appropriate.

96 Publication of costs of providing the NRS

(1) Beforethe start of each levy quarter, the NRS provider must give
the Minister awritten estimate of the total cost of the provider in
providing the NRS during the quarter. The estimate must be
prepared in accordance with the NRS contract. The Minister must
cause the estimate to be published in the Gazette.

(2) Within 30 days after the end of each levy quarter, the NRS
provider must give the Minister awritten statement of the total cost
of the provider in providing the NRS during the quarter. The
statement must be prepared in accordance with the NRS contract.
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The Minister must cause the statement to be published in the
Gazette.

97 ACA reportsand advice about NRS service plans

(D

)

©)

(4)

)

The ACA must monitor all significant mattersrelating to the
performance by the NRS provider of the provider’s obligations
under an NRS service plan.

As soon as practicable after the end of each financial year, the
ACA must give awritten report to the Minister about the
performance by the NRS provider during the financial year of the
provider’s obligations under an NRS service plan.

The Minister must cause a copy of the report to be laid before each
House of the Parliament within 15 sitting days of that House after
the Minister receives the report.

In addition to the report under subsection (2), the ACA must give
the Minister such reports or advice as the Minister requiresin
relation to the NRS service plan.

A referencein this section to afinancial year is areference to the
1999-2000 financial year or alater financial year.
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Division 3—The NRS levy

98 Levy quarters

NRS levy is payable for each of the quartersin afinancial year,
starting with the 1999-2000 financial year.

99 Personsliableto pay levy (taxpayers)

NRS levy for a quarter is payable by each person who:
(a) isaparticipating carrier in relation to the financial year in
which the quarter occurs; and

(b) iscovered by the most recent section 64 assessment made
before the start of the quarter.

100 Amount of levy

(1) Thetotal levy for aquarter (the current quarter) is calculated as
follows:

(a) the starting point is the estimated NRS cost for the current
quarter (the current estimate);

(b) if thereisalevy shortfall for the previous quarter, then that
shortfall is added to the current estimate;

(c) if thereisalevy surplusfor the previous quarter, then that
surplus is deducted from the current estimate.

(2) Each taxpayer’s NRS contribution amount for the current quarter is
calculated as follows:

Total levy x Taxpayer's eligible revenue
Total eligible revenue of all the taxpayers

Note: Levy isimposed on the NRS contribution amount by the NRS Levy
Imposition Act 1997.

(3) Inthissection:
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actual NRS cost, for a quarter, means the amount published for the
quarter under subsection 96(2).

eigible revenue, for ataxpayer for aquarter, means the taxpayer’s
eligible revenue as shown in the most recent section 64 assessment
made before the start of the quarter.

estimated NRS cogt, for a quarter, means the amount published for
the quarter under subsection 96(1).

levy shortfall, for a quarter, means the amount by which the
estimated NRS cost for the quarter falls short of the actual NRS
cost for the quarter.

levy surplus, for a quarter, means the amount by which the
estimated NRS cost for the quarter exceeds the actual NRS cost for

the quarter.

101 Payment of levy
(1) NRSlevy ispayableto the ACA on behalf of the Commonwealth.

(2) A personwhoisliableto pay NRS levy for aquarter must pay it to
the ACA on or before the 14th day of the second month in the

quarter.

(3) Unpaid NRS levy may be recovered as adebt in a court of
competent jurisdiction, by the ACA acting on behalf of the
Commonwealth.
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Division 4—The NRS Reserve

102 The NRS Reserve

(1) The NRS Reserve that was, immediately before the
commencement of this section, in existence because of section
2211 of the Telecommunications Act 1997 continues in existence
under and subject to the provisions of this Act.

(2) The NRS Reserveisacomponent of the Reserved Money Fund.

(3) The purpose of the NRS Reserve isto make payments to the NRS
provider under the NRS contract.

(4) Thefollowing amounts must be transferred to the NRS Reserve
from the Consolidated Revenue Fund:

(a) amounts of NRSlevy that are credited to the Consolidated
Revenue Fund;

(b) interest from the investment of money in the NRS Reserve.
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Part 4—Continued accessto untimed local calls

103 Simplified outline
The following is asimplified outline of this Part:

®* Local calsareto be charged for on an untimed basis.

104 Requirement to provide an untimed local call option

If acarriage service provider charges an eligible customer for
eligiblelocal calls made using a standard telephone service
supplied to the customer, the provider must give the customer an
untimed local call option.

Note 1: Eligible customer is defined by section 110.
Note 2: Eligiblelocal call is defined by section 106.
Note 3: Untimed local call option is defined by section 105.

105 Untimed local call option

(1) For the purposes of this Part, if a carriage service provider charges
an eligible customer for eligible local calls made using a standard
telephone service supplied to the customer, the provider gives the
customer an untimed local call option if, and only if, the serviceis
supplied to the customer on terms and conditions under which:

(a) the customer may choose, on connection of the service, to
have the charges for eligible local calls that are made using
the service worked out on an untimed basi's; and

(b) if the customer chooses as mentioned in paragraph (a)—the
carriage service provider must not work out the charges for
such callsin any other way except with the customer’s
written consent; and
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)

(c) if the customer:
(i) does not choose as mentioned in paragraph (a); or
(ii) consentsto having the charges for such calls worked out
otherwise than on an untimed basis;

the customer may later give the carriage service provider a
written notice to the effect that the customer wishes the
charges for such calls to be worked out on an untimed basis;
and

(d) if the customer gives the carriage service provider such a
notice—the carriage service provider:
(i) must, in respect of the earliest practicable period
beginning after it receives the notice, work out the
charges for such calls on an untimed basis; and

(if) must not, in respect of a period after the period referred
to in subparagraph (i), work out the charges for such
callsin any other way except with the customer’s
written consent.

Note 1: Eligible customer is defined by section 110.
Note 2: Untimed basisis defined by subsection (2).

For the purposes of this section, charges for eligible local calls are
worked out on an untimed basisif, and only if, the charges for
those calls are worked out by reference to the number of such calls
made during a particular period, regardless of how long each call
lasted.

106 Eligiblelocal calls

(D

For the purposes of the application of this Part to a carriage service
provider who charges for a call made using a standard tel ephone
service supplied to an eligible customer in a particular standard
zone, being an eligible customer who is aresidential/charity
customer, if the cal:

(a) is made between pointsin the applicable zonein relation to
the provider and in relation to the customer; and

(b) iseither:
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(i) of akind that, immediately before 20 September 1996, a
general carrier offered to supply, or supplied, on an
untimed basis between pointsin that standard zone; or

(ii) made using a standard telephone service supplied to the
customer in fulfilment of the universal service
obligation;

thecall isan eligiblelocal call unlessthe call involvesthe use, by
at least one party to the call, of a public mobile

telecommuni cations service, or asatellite service, that is not
supplied to that party in fulfilment of the universal service
obligation.

Note 1: Eligible customer is defined by section 110.
Note 2: Standard zone is defined by section 108.
Note3:  Applicable zoneis defined by section 109.
Note 4: Untimed basisis defined by subsection (3).

(2) For the purposes of the application of this Part to a carriage service
provider who charges for a call made using a standard tel ephone
service supplied to an eligible customer in a particular standard
zone, being an eligible customer who is not aresidential/charity
customer, if the cal:

(a) isavoicecal or, if avoice call isnot practical for a
particular end-user with a disability, acall that is equivalent
toavoicecal; and

(b) is made between pointsin the applicable zonein relation to
the provider and in relation to the customer; and

(c) iseither:

(i) of akind that, immediately before 20 September 1996, a
genera carrier offered to supply, or supplied, on an
untimed basis between points in that standard zone; or

(if) made using a standard tel ephone service supplied to the
customer in fulfilment of the universal service
obligation;

the call isan eligible local call unlessthe call involves the use, by
at least one party to the call, of a public mobile

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
97



Part 4 Continued access to untimed local calls

Section 107

©)

(4)

telecommunications service, or a satellite service, that is not
supplied to that party in fulfilment of the universal service
obligation.

Note 1: Eligible customer is defined by section 110.

Note 2: Standard zone is defined by section 108.

Note3:  Applicable zoneis defined by section 109.

Note 4 Untimed basisis defined by subsection (3).

For the purposes of this section, calls of a particular kind are
supplied on an untimed basisif, and only if, the charges for the
calls of that kind are worked out by reference to the number of
such calls made during a particular period, regardless of how long
each call lasted.

In this section;

general carrier means a person who held a general
telecommunications licence under the Telecommunications
Act 1991 immediately before 20 September 1996.

residential/charity customer means:
(a) aresidential customer; or
(b) acustomer that is:
(i) acharitable body or organisation; or
(i) awelfare body or organisation.

satellite service means a carriage service, where customer
equipment used in connection with the supply of the service
communicates directly with a satellite-based facility.

107 Benefitsfor customers outside standard zones

(D)

For the purposes of this section, if a customer of a carriage service
provider isin Australia, but is not in a standard zone, the customer
isadesignated customer.
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(2) Theregulations may formulate a scheme to give benefits to
designated customers, where the benefits:
(a) relateto chargesfor calls made using a standard telephone
service supplied to the customer; and
(b) are comparable to the benefits given to dligible customers
under section 104 (which deal s with the requirement to
provide an untimed local call option).

(3) For the purposes of subsection (2), a comparison of benefitsisto
have regard to (among other things), the ability to make callsto
essential business and community services on an untimed basis.

(4) Regulations made for the purposes of subsection (2) may impose
requirements on carriage service providers.

(5) A carriage service provider must comply with any applicable
reguirements imposed by regulations made for the purposes of
subsection (2).

(6) The Minister must take all reasonable steps to ensure that, at all
times after the commencement of this section, regulations arein
force for the purposes of subsection (2).

(7) For the purposes of this section, charges for particular calls are
worked out on an untimed basisif, and only if, the charges for
those calls are worked out by reference to the number of such calls
made during a particular period, regardless of how long each call
lasted.

108 Standard zones

(1) For the purposes of this Part, if:

(@) immediately before 1 July 1991, Telecom supplied, or
offered to supply, to persons within a particular areawithin
Australia, a carriage service that was, immediately before
that date, a standard telephone service (within the meaning of
the Telecommunications Act 1991); and
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(b) under the terms and conditions on which Telecom supplied,
or would supply, that serviceto personsin that area, the
chargesfor calls of a particular kind between points within
that area made using the service were, or would be, worked
out on an untimed basis;

that areais a standard zone.
Note: Untimed basisis defined by subsection (2).

(2) For the purposes of this section, charges for calls of a particular
kind are worked out on an untimed basisif, and only if, the charges
for the calls of that kind are worked out by reference to the number
of such calls made during a particular period, regardless of how
long each call lasted.

(3) Inthissection:

Telecom means the Australian Telecommunications Corporation,
asit existed immediately before 1 July 1991.

109 Applicable zones

(1) A referencein this Part to the applicable zonein relationto a
carriage service provider and in relation to an eligible customer,
being a customer in a particular standard zone, is areference to
whichever of the following is applicable:

(& if:
(i) theprovider isthe universal service provider for the
customer; and
(ii) thereisin force awritten notice given to the ACA by
the provider nominating a specified area as a nominated
area; and
(iii) the customer isin the nominated area and chooses to
adopt that nominated area as the applicable zone in
relation to the provider and in relation to the customer;
the nominated arez;
(b) if:
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(i) the provider isthe universal service provider for the
customer; and
(ii) paragraph (a) does not apply;
the standard zone;
(o) if:
(i) the provider isnot the universal service provider for the
customer; and
(ii) thereisin force awritten notice given to the ACA by
the provider nominating a specified area as a nominated
area; and
(iii) the customer isin the nominated areg;
the nominated area;
(d) if:
(i) the provider is not the universal service provider for the
customer; and
(ii) paragraph (c) does not apply;
the standard zone.

(2) To avoid doubt, an area nominated under subsection (1) may
overlap a standard zone.

(3) For the purposes of this section, if:
(a) acustomer of acarriage service provider isin a particular
area; and
(b) the provider isthe universal service provider for that area;
the provider is the universal service provider for the customer.

110 Eligible customer

For the purposes of this Part, if a customer of a carriage service
provider isin a standard zone, the customer is an eligible
customer.
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111 Points

For the purposes of the application of this Part to a mobile-type
carriage service, a point includes a mobile or potentially mobile
point.

112 Application of this Part

This Part does not apply in relation to a contract for the supply of a
standard telephone service if:
(a) the contract was entered into before the commencement of
section 231 of the Telecommunications Act 1997; and
(b) the contract would not have complied with Part 8 of that Act
if the contract had been entered into immediately after the
commencement of that section.
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Part 5—Customer service guarantee

113 Simplified outline

The following is asimplified outline of this Part:

®*  The ACA may make performance standards to be complied
with by carriage service providersin relation to customer
service.

* If acarriage service provider contravenes a performance
standard, the carriage service provider isliable to pay
damages to the customer for the contravention.

®*  Theamount of damages payable for a particular contravention
is equa to the relevant amount specified in the scale of
damages determined by the ACA.

®  The Telecommunications Industry Ombudsman may issue an
evidentiary certificate in relation to a contravention of a
performance standard.

114 Interpretation
(D) InthisPart:
customer includes prospective customer.
damages includes punitive damages.

(2) In determining the meaning that an expression has when used in a
provision of the Telecommunications Act 1997, or in aprovision of
this Act other than this Part, subsection (1) is to be disregarded.
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115 Performance standards

(1) The ACA may, by written instrument, make standards to be
complied with by carriage service providersin relation to:

(a) the making of arrangements with customers about the period
taken to comply with reguests to connect customersto
specified kinds of carriage services; and

(b) the periodsthat carriage service providers may offer to
customers when making those arrangements; and

(c) the compliance by carriage service providers with the terms
of those arrangements; and

(d) the period taken to comply with requests to rectify faults or
service difficulties relating to specified kinds of carriage
services, where the rectification follows the making of a
customer report about a fault or service difficulty; and

(e) the keeping of appointments to meet customers, or
representatives of customers, where the appointment relates
to:

(i) aconnection of akind covered by paragraph (a); or
(ii) arectification of akind covered by paragraph (d); and

(f) any other matter concerning the supply, or proposed supply,

of acarriage service to a customer.

(2) A standard under this section that relates to a particular kind of
carriage service does not apply to aparticular carriage service
provider in connection with the supply of that kind of service at a
particular location unless the carriage service provider:

(@) suppliesthat kind of service at that location; or
(b) offersto supply that kind of service at that |ocation.

(3) The ACA must not make a standard under this section unlessitis
directed to do so by the Minister under section 124.

(4) A standard under this section may be of general application or may
be limited as provided in the standard. This subsection does not, by
implication, limit subsection 33(3A) of the Acts Interpretation Act
1901.
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(5) A standard under this section takes effect:

(@) if theinstrument making the standard specifies aday for the
purpose—on that day; or

(b) otherwise—on the day on which the standard was notified in
the Gazette.

(6) A standard under this section is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

116 Damagesfor breach of performance standards

() If:
(a) acarriage service provider contravenes a standard in force
under section 115; and
(b) the contravention relates to a particular customer;

the carriage service provider is liable to pay damages to the
customer for the contravention.

(2) The amount of damages payable for a particular contravention is
equal to the relevant amount specified in the scale in force under
section 117.

(3) However, if:
(a) the carriage service provider:
(i) credits an amount to an account that the customer has
with the provider; or
(ii) paysan amount to the customer; and
(b) the credit or payment was made as aresult of aright or
remedy that:
(i) wasavailable to the customer otherwise than under this
Division; and
(ii) arose out of the same event or transaction as the
contravention;
the amount of damages payable for the contravention isto be
reduced (but not below zero) by the amount of the credit or
payment.
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(4) The customer may recover the amount of the damages by action
against the carriage service provider in a court of competent
jurisdiction.

(5) Theliability of the carriage service provider under this section may

be discharged:

(@) by giving the customer a credit in an account the customer
has with the carriage service provider; or

(b) in any other manner agreed between the carriage service
provider and the customer.

(6) An action under this section must be instituted within 2 years after:

(a) inthe case of acontravention that continued throughout a
period—the time when the contravention began; or

(b) in any other case—the time when the contravention occurred.

(7) If the customer dies, areference in this section to the customer
includes areference to the legal personal representative of the
customer.

117 Scale of damagesfor breach of performance standards

(1) The ACA may, by written instrument, specify a scale of damages
for contraventions of standards under section 115.

(2) The scale must:
() specify categories of contraventions; and

(b) specify adollar amount as the amount of damages payable
for contraventions covered by each of those categories.

(3) A dollar amount specified in accordance with paragraph (2)(b)
must not exceed $25,000.

(4) A category may be specified by reference to contraventions that
continue over a specified number of days.

(5) Subsection (4) does not, by implication, limit the waysin which a
category may be specified.
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(6)

An instrument under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

117A Timefor payment of damagesfor breach of performance

(D)

)

©)

(4)

standards

Decision whether to accept liability for damages

If, at aparticular time, a carriage service provider first has reason
to believe that an event has occurred that is reasonably likely to
result in the carriage service provider being liable to pay damages
to aparticular customer under section 116, then, within 14 days
after that time, the carriage service provider must decide whether
to accept that liability.

In making a decision under subsection (1), the carriage service
provider must have regard to whether there is any reasonable basis
for the carriage service provider to dispute the liability.

If acarriage service provider makes a decision under subsection (1)
to accept, or not to accept, aliability to pay damages to a particular
customer, the carriage service provider must give the customer
written notification of the decision within 14 weeks after the
decision is made.

Crediting customer account

If:

(a) acarriage service provider makes a decision under subsection
(2) to accept aliability to pay damagesto a particular
customer; and

(b) theliability isto be discharged by giving the customer a
credit in an account the customer has with the carriage
service provider;

the liability must be discharged within the period of 14 weeks after
the decision is made and:

(c) if itispracticable for the carriage service provider to give the
customer the credit within that 14-week period and in time
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for the customer to be notified of the credit in the first bill
sent to the customer during that period—by giving the
customer the credit in time for the customer to be notified of
the credit in that bill; or

(d) if paragraph (c) does not apply, but it is practicable for the
carriage service provider to give the customer the credit
within that 14-week period and in time for the customer to be
notified of the credit in the second bill sent to the customer
during that period—Dby giving the customer the credit in time
for the customer to be notified of the credit in that bill.

Other manner of discharging liability

(5) If:
(a) acarriage service provider makes a decision under subsection
(1) to accept aliability to pay damagesto a particular
customer; and
(b) theliability is not to be discharged by giving the customer a
credit in an account the customer has with the carriage
service provider;
the liability must be discharged within 14 weeks after the decision
is made.

Customer

(6) If the customer dies, areference in this section to the customer
includes areference to the legal personal representative of the
customer.

Transitional

(7) Thereferencein subsection (1) to aparticular timeis areference
to aparticular time after the end of the period of 12 months
beginning on the date of commencement of this section.
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118 Remedial directions—compliance with performance standards

(1) Thissection appliesif acarriage service provider is subject to a
standard in force under section 115.

(2) The ACA may give the provider awritten direction:
(a) requiring the provider to take specified action directed
towards ensuring that the provider does not contravene, or is
unlikely to contravene, the standard; or

(b) requiring the provider to take such action as will ensure that
the extent of the provider’ s compliance with the standard
reaches or exceeds a specified goal or target.

Note: Under section 124, the Minister may give the ACA directionsin
relation to the exercise of its powers under this Part.

(3) Thefollowing are examples of the kinds of direction that may be
given to a carriage service provider under subsection (2):
(a) adirection that the provider implement effective
administrative systems for monitoring compliance with a
standard in force under section 115;

(b) adirection that the provider take such action asis necessary
to ensure that the extent of the provider’s compliance with a
standard in force under section 115, in so far as that standard
relates to the keeping of appointments to meet customersin
rural areas, reaches or exceeds a specified goa or target.

(4) Before giving adirection under subsection (2), the ACA must
consult the Telecommunications Industry Ombudsman. However,
this rule does not apply if the Minister, under section 124, required
the ACA to give the direction.

(5) A carriage service provider must not contravene a direction under
subsection (2).

(6) A direction under subsection (2) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
109



Part 5 Customer service guarantee

Section 118A

118A Right of contribution

Q) If:
(a) acarriage service provider (thefirst provider) contravenes a
standard in force under section 115; and
(b) the contravention relatesto a particular customer; and
(c) thefirst provider isliable, under section 116, to pay damages
(the primary damages) to the customer for the contravention;
and

(d) the contravention iswholly or partly attributable to one or
more acts or omissions of another carriage service provider
(the second provider); and
(e) thefirst provider has discharged the liability for the primary
damages;
the second provider isliable to pay damages (the secondary
damages) to the first provider for the acts or omissions.

(2) The amount of the secondary damages for the acts or omissionsis:

(a) if the contravention is wholly attributable to the acts or
omissions—an amount equal to the primary damages; or

(b) if the contravention is partly attributabl e to the acts or
omissions—such amount (not exceeding the primary
damages) as the court thinks fair and reasonable.

(3) If the second provider makes a payment to the first provider asa
result of aright or remedy that:

(a) wasavailableto thefirst provider otherwise than under this
section; and
(b) arose out of the same acts or omissions;
the amount of the secondary damages payable for the acts or
omissionsisto be reduced (but not below zero) by the amount of
the payment.

(4) Thefirst provider may recover the amount of the secondary
damages by action against the second provider in a court of
competent jurisdiction.
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(5) An action under this section must be instituted within 2 years after
thefirst provider discharged the liability for the primary damages.

(6) If the customer dies, areference in this section to the customer
includes areference to the legal personal representative of the
customer.

(7) Paragraph (1)(a) does not apply to a contravention that occurs
before the end of the period of 6 months beginning on the date of
commencement of this section.

119 Evidentiary certificate issued by the Telecommunications
Industry Ombudsman

(1) The Telecommunications Industry Ombudsman may issue a
written certificate:
(a) stating that a specified carriage service provider has
contravened a standard in force under section 115; and
(b) setting out particulars of that contravention.

(2) Inany proceedings under this Part, a certificate under subsection (1)
is primafacie evidence of the mattersin the certificate.

(3) A document purporting to be a certificate under subsection (1)
must, unless the contrary is established, be taken to be a certificate
and to have been properly given.

(4) Subsection (1) does not apply to the Telecommunications Industry
Ombudsman unless the Telecommunications Industry Ombudsman
gives the Minister a written notice consenting to the conferral of
the powers conferred by that subsection.

(5) If nonoticeisin force under subsection (4), subsection (1) has
effect asif the reference in that subsection to the
Telecommunications Industry Ombudsman were areference to the
ACA.

(6) The Minister must cause a copy of a notice under subsection (4) to
be published in the Gazette.
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(7) The continuity of anotice under subsection (4) is not affected by:
() achange in the occupancy of the paosition of
Telecommunications Industry Ombudsman; or
(b) avacancy inthe position of Telecommunications Industry
Ombudsman that does not continue for more than 4 months.

120 Waiver of customer service guarantee

(1) The ACA may, by written instrument, make provision for
customers of carriage service providers to waive, in whole or in
part, their protection and rights under this Part in relation to a
particular carriage service supplied, or proposed to be supplied, by
the carriage service provider concerned.

(2) If such awaiver is made, then, to the extent of the waiver, the
carriage service provider is not bound by, and need not comply
with, any standards in force under section 115 in relation to the
supply of that service to that customer.

(3) A waiver must be made in accordance with the rules set out in the
instrument.

(4) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

121 Savingsof other laws and remedies

(1) ThisPartisnot intended to exclude or limit the concurrent
operation of any law of a State or Territory.

(2) ThisPart does not limit, restrict or otherwise affect any right or
remedy a person would have if this Part had not been enacted.

(3) ThisPart does not limit, restrict or otherwise affect the operation of
the Telecommunications Industry Ombudsman scheme. In
particular, this Part does not affect a customer’ s right to complain
to the Telecommunications Industry Ombudsman.

(4) Subsection (3) does not, by implication, limit subsection (2).
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122 Breach of performance standard isnot an offence

A contravention of a standard in force under section 115 is not an
offence.

123 Clause 1 of Schedule 2 to the Telecommunications Act 1997 does
not apply to a breach of a performance standard

Clause 1 of Schedule 2 to the Telecommunications Act 1997 does
not apply to a contravention of a standard in force under section
115.

Note: Clause 1 of Schedule 2 to the Telecommunications Act 1997 requires
carriage service providers to comply with this Act.

124 Minister may direct the ACA about the use of its powers under
thisPart

(1) The Minister may give the ACA written directions about how the
ACA isto exercise its powers under this Part.

(2) The ACA must comply with adirection under this section.

(3) Thissection does not affect the Minister’s power to give the ACA
directions under other provisions about other matters.

(4) A direction under this section is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(5) The Minister must not give the ACA adirection under section 12
of the Australian Communications Authority Act 1997 about how
the ACA isto exercise its powers under this Part.

125 Review of performance standardsfollowing Ministerial
direction

(1) Thissection appliesto adirection under section 124 that requires
the ACA to make a standard under section 115.
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(2) If the Minister revokes adirection, the ACA must revoke the
section 115 standard that is in force because of the direction.

(3) If the Minister varies adirection, the ACA must either:

(a) vary the section 115 standard that is in force because of the
direction so that the standard complies with the varied
direction; or

(b) revoke the section 115 standard and determine a new section
115 standard that so complies.

(4) If asection 115 standard isin force because of a direction:

(@) the ACA may vary the standard on its own initiative, but only
in such away that the varied standard still complies with the
direction; and

(b) the ACA may, onitsown initiative, revoke the standard and
determine anew section 115 standard that so complies.
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Part 6—The Telecommunications I ndustry
Ombudsman

126 Simplified outline

The following is asimplified outline of this Part:

* Certain carriers and carriage service providers must enter into
the Telecommunications Industry Ombudsman scheme.

®*  The membership of the scheme must be open to al carriers
and carriage service providers.

* Carriers and carriage service providers must comply with the
scheme.

127 Eligible carriage service providers

For the purposes of this Part, an eligible carriage service provider
is.

() acarriage service provider who supplies:

(i) astandard telephone service, where any of the
customers are residential customers or small business
customers, or

(if) apublic mobile telecommunications service; or
(i) acarriage service that enables end-users to access the
Internet; or
(b) acarriage service intermediary who arranges for the supply
of aservice referred to in subparagraph (a)(i), (ii) or (iii).
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128 Telecommunications Industry Ombudsman scheme

(1) Each carrier and each eligible carriage service provider must, in
association with other carriers and other eligible carriage service
providers, enter into a scheme providing for a Telecommunications
Industry Ombudsman.

Note: Section 129 provides for exemptions from subsection (1) of this
section.

(2) The schemeisto be known as the Telecommunications I ndustry
Ombudsman scheme.

(3) To avoid doubt, thereis only one Telecommunications Industry
Ombudsman scheme, namely, the scheme operated by
Telecomunications Industry Ombudsman Limited (ACN 057 634
787).

(4) The scheme must provide for the Telecommunications Industry
Ombudsman to:

(a) investigate; and
(b) make determinations relating to; and
(c) givedirectionsrelating to;
complaints about carriage services by end-users of those services.

(5) Thefollowing isan example of such acomplaint: a complaint
about billing, or the manner of charging, for the supply of carriage
services.

(6) The scheme must not provide for the Telecommunications Industry
Ombudsman to investigate complaints about:

(@) thelevelsat which tariffs are set; or
(b) the content of a content service.

(7) The membership of the scheme must be open to all:
(@) carriers; and
(b) carriage service providers.
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129 Exemptionsfrom requirement to join scheme

(1) The ACA may, by notice in the Gazette, declare that a specified
carrier or eligible carriage service provider is exempt from the
requirement set out in subsection 128(1). The declaration has effect
accordingly.

Note: Carriers or providers may be specified by name, by inclusionina
particular class or in any other way.

(2) Indeciding whether a carrier or provider should be exempt from
the requirement set out in subsection 128(1), the ACA must have
regard to the following matters:

(a) the extent to which the carrier or provider deals with
residential customersin relation to the supply of carriage
Services,

(b) the extent to which the carrier or provider deals with
proprietors of small businessesin relation to the supply of
carriage services,

(c) the potential for complaints under the Telecommunications
Industry Ombudsman scheme about services supplied by the
carrier or provider.

(3) Subsection (2) does not, by implication, limit the matters to which
the ACA may have regard.

(4) Before making a declaration under this section, the ACA must
consult the Telecommunications | ndustry Ombudsman.

130 Direction tojoin scheme

(1) The ACA may give a carriage service provider awritten notice
directing the provider to enter into the Telecommunications
Industry Ombudsman scheme.

(2) The provider must comply with the direction.

(3) Indeciding whether to give adirection to a provider under this
section, the ACA must have regard to the following matters:
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(a) the extent to which the provider deals with residential
customersin relation to the supply of carriage services,

(b) the extent to which the provider deals with proprietors of
small businessesin relation to the supply of carriage services;

(c) the potential for complaints under the Telecommunications

Industry Ombudsman scheme about the services supplied by
the provider.

(4) Subsection (3) does not, by implication, limit the matters to which
the ACA may have regard.

(5) Before giving adirection under this section, the ACA must consult
the Telecommunications Industry Ombudsman.

131 Determination that a class of carriage service providers must
join scheme

(1) The ACA may make awritten determination that the members of a
specified class of carriage service providers must enter into the
Telecommunications Industry Ombudsman scheme.

(2) A copy of the determination must be published in the Gazette.

(3) Indeciding whether to make a determination under this sectionin
relation to aclass of carriage service providers, the ACA must have
regard to the following matters:

(a) the extent to which members of that class deal with
residential customersin relation to the supply of carriage
Services,

(b) the extent to which members of that class deal with
proprietors of small businessesin relation to the supply of
carriage services,

(c) the potential for complaints under the Telecommunications

Industry Ombudsman scheme about services supplied by
members of that class.

(4) Subsection (3) does not, by implication, limit the matters to which
the ACA may have regard.
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(5) Before making a determination under this section, the ACA must
consult the Telecommunications Industry Ombudsman.

132 Members of scheme must comply with scheme

A carrier or carriage service provider who is a member of the

Telecommunications Industry Ombudsman scheme must comply
with the scheme.

133 Register of members of scheme

(1) The Telecommunications Industry Ombudsman isto maintain a

Register of the names of the members of the Telecommunications
Industry Ombudsman scheme.

(2) The Register may be maintained by electronic means.
(3) The Telecommunications Industry Ombudsman must ensure that

the Register is open for inspection, at all reasonable times, by
members of the public.
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Part 7—Protection for residential customers
against failure by carriage service
providersto provide standard carriage
services

134 Simplified outline

The following is asimplified outline of this Part:

®* The ACA may determine that certain payments received by a
carriage service provider from residential customers are
protected payments.

®*  The ACA may formulate schemes aimed at ensuring that if:
(8 aresidential customer of acarriage service
provider makes a protected payment to the
provider; and

(b) the provider failsto supply a standard telephone
service to the customer;

the customer is protected.

* A protection scheme may be enforced by the Federal Court on
the application of the ACA or aresidential customer.

135 Scope of Part

(1) ThisPart appliesto acarriage service provider if the provider
supplies, or proposes to supply, a standard tel ephone service to
residential customers.
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(2) A carriage service provider is exempt from this Part if the provider
was a carrier (within the meaning of the Telecommunications Act
1991) immediately before 1 July 1997.

(3) The ACA may, by notice in the Gazette, declare that a specified
provider is exempt from this Part. The declaration has effect
accordingly.

Note: Providers may be specified by name, by inclusion in a particular class
or in any other way.

(4) Indeciding whether a person should be exempt from this Part, the
ACA must have regard to the following matters:

(8) theduration of the prior period (if any) during which the
person carried on businessin Australia as a carriage service
provider;

(b) the scale of the person’s prior operationsin Australiaas a
carriage service provider;

(c) the person’s business record;

(d) if the person is a partnership—the business record of each of
the partners;

(e) if the person is an incorporated company—the business
record of each individual, by whatever name called and
whether or not a director of the company, who is concerned,
or takes part, in the management of the company.

(5) Subsection (4) does not, by implication, limit the matters to which
the ACA may have regard.

136 Standard residential customer

(1) For the purposes of this Part, if aresidential customer, or a
proposed residential customer, of a carriage service provider is
supplied, or proposed to be supplied, with a standard telephone
service by the provider, then:

(a) the customer isastandard residential customer of the
provider; and
(b) theserviceisastandard carriage service.
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(2) Subsection (1) does not apply to a standard telephone serviceif:
(a) the serviceis apublic mobile telecommunications service;
and
(b) the serviceis neither supplied, nor proposed to be supplied,
to the customer in fulfilment of the universal service
obligation.

137 Protected payments

(1) The ACA may make awritten determination that a specified
payment made, or liable to be made, to a carriage service provider
by a standard residential customer of that provider is a protected
payment for the purposes of this Part. The determination has effect
accordingly.

Note: Payments may be specified by name, by inclusion in a particular class
or in any other way.

(2) The payment must be received, or proposed to be received, by the
provider directly or indirectly in connection with its business as a
carriage service provider.

(3) Thefollowing are examples of payments that may be specified in
the determination:

(a) paymentsfor linerental;

(b) payments for equipment rental;

(c) payments by way of connection fees;

(d) apre-payment for a standard carriage service.

(4) For each protected payment, the determination must specify, or
specify ameans of ascertaining, a period for the purposes of this
subsection. That period is called the minimum service period for
the payment.

(5) The minimum service period for a protected payment:
(@) must begin when the payment is made; and
(b) must not run for longer than 2 years.
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(6) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

138 Compliance with protection schemesfor protected payments

(1) Before demanding or receiving a protected payment, a carriage
service provider must give the ACA awritten election to be bound
by a specified scheme formulated under this Part.

(2) If acarriage service provider givesthe ACA such an election, the
provider is bound by, and must comply with, the scheme specified
in the election.

(3) If an election under this section isin force in relation to a particular
scheme (the original scheme), the provider may givethe ACA a
written notice varying the election by omitting the original scheme
and substituting another scheme formulated under this Part. The
variation takes effect at the time specified in the notice.

(4) Despite the variation, the original scheme continuesto apply, in
relation to protected payments made before the variation took
effect, asif the variation had not been made.

139 Protection schemesfor protected payments—alter native supply
of standard carriage services

(1) The ACA may, by written instrument, formulate a scheme that
requires a carriage service provider bound by the scheme to enter
into and maintain alegally enforceable arrangement aimed at
ensuring that, if:

(a) aresidential customer of the provider makes a protected
payment to the provider; and
(b) at any time during the minimum service period for that
payment, the provider fails to supply standard carriage
servicesto the customer;
the customer:
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(c) issupplied, during the remainder of the period, with standard
carriage services that are equivalent to the standard carriage
services that the provider has not supplied; and

(d) isnot required to pay more for the supply of those equivalent
services than the customer would have had to pay had the
provider supplied them.

(2) A scheme formulated under subsection (1) is a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

140 Protection schemesfor protected payments—third party
guarantee

(1) The ACA may, by written instrument, formul ate a scheme that:

(&) makes acarriage service provider that is bound by the
scheme liable, in the event that:
(i) aresidential customer of the provider makes a protected
payment to the provider; and
(i) at any time during the minimum service period for that
payment, the provider failsto supply standard carriage
services to the customer;

to reimburse the payment on a pro-rata basis in proportion to
that part or parts of the period during which the provider fails
to supply the services to the customer; and

(b) requiresthe provider to obtain a guarantee from athird
person in respect of the provider’s discharge of that liability.

(2) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

141 Protection schemesfor protected payments—insurance cover

(1) The ACA may, by written instrument, formul ate a scheme that:

(&) makes acarriage service provider that is bound by the
scheme liable, in the event that:
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(i) aresidential customer of the provider makes a protected
payment to the provider; and
(i) at any time during the minimum service period for that
payment, the provider fails to supply standard carriage
servicesto the customer;
to reimburse the payment on a pro-rata basis in proportion to
that part or parts of the period during which the provider fails
to supply the services to the customer; and
(b) requiresthe provider to take out and maintain an insurance
policy to indemnify residential customers against atotal or
partial failure to discharge that liability.

(2) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

142 Protection schemesfor protected payments—holding of
paymentsin trust accounts

(1) The ACA may, by written instrument, formulate a scheme that:

() makesacarriage service provider that is bound by the
scheme liable, in the event that:
(i) aresidentia customer of the provider makes a protected
payment to the provider; and
(ii) at any time during the minimum service period for that
payment, the provider failsto supply standard carriage
services to the customer;
to reimburse the payment on a pro-rata basis in proportion to
that part or parts of the period during which the provider fails
to supply the services to the customer; and
(b) requiresthe provider to hold protected payments it receives
in trust accounts; and
(c) prohibitsthe provider from transferring any or all of the
money in such an account to its beneficial ownership except
in accordance with the draw-down rules set out in the
scheme.
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(2) Aninstrument under subsection (1) is adisallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

143 Waiver of protection by customers

(1) A scheme formulated under this Part may provide for standard
residential customers of a carriage service provider to waive their
protection and rights under the scheme in relation to a particular
protected payment made to the provider.

(2) If such awaiver is made, the provider is not bound by, and need
not comply with, the scheme in relation to that payment.

(3) A waiver must be made in accordance with the rules set out in the
scheme concerned.

(4) Rules mentioned in subsection (3) may require a carriage service
provider to inform a customer about the consequences of awaiver.

(5) Subsection (4) does not, by implication, limit the matters that may
be dealt with by:

(a) acoderegistered under Part 6 of the Telecommunications Act
1997; or

(b) astandard under Part 6 of the Telecommunications Act 1997.

144 Incidental rules

(1) A scheme formulated under this Part may require carriage service
providers to comply with such ancillary or incidenta rules (if any)
as are set out in the scheme.

(2) Those rulesinclude (but are not limited to) requiring carriage
service providersto inform their standard residential customers
about matters relating to the implementation of the scheme.

145 Enforcement of protection schemes

(1) Thissection appliesif a carriage service provider isbound by a
scheme formulated under this Part.
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(2 If:
(a) the ACA; or
(b) astandard residential customer of the provider;
thinks that the provider has:

(c) failedto discharge aliability of the provider under the
scheme; or

(d) otherwise breached the scheme;

the ACA or the customer may apply to the Federal Court for an
order under subsection (3).

(3) If the Federa Court is satisfied that the provider has:

(a) failed to discharge aliability of the provider under the
scheme; or

(b) otherwise breached the scheme;
the Court may make all or any of the following orders:

(c) an order directing the provider to discharge aliability under
the scheme;

(d) an order directing the provider to comply with the scheme;

(e) an order directing the provider to compensate any person
who has suffered loss or damage as a result of the breach;

(f) any other order that the Court thinks appropriate.

(4) The Federal Court may discharge or vary an order granted under
this section.

(5) This section does not, by implication, limit other remedies.

(6) A referencein this section to a carriage service provider includes a
reference to:

() in acasewherethe provider isan individua or a
partnership—the provider’ s trustee in bankruptcy; or

(b) in acase where the provider is abody corporate or a
partnership—each of the following:

(i) areceiver, receiver and manager, or other controller, of
property of the body or partnership;

(ii) an administrator of the body or partnership;
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(iif) an administrator of a deed of arrangement entered into
by the body or partnership;
(iv) aliquidator or provisional liquidator of the body or
partnership;
(v) atrustee or other person administering a compromise or
arrangement made between the body or partnership and
any other person or persons.
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Part 8—Provision of emergency call services

146 Simplified outline

The following is asimplified outline of this Part:

®* The ACA may impose requirements on any or all of the
following:

(@ cariers,
(b) carriage service providers,
(c) emergency cal persons;

in relation to emergency call services.

147 Provision of emergency call services

(1) The ACA must make awritten determination imposing
reguirements on any or al of the following:

(a) carriers;
(b) carriage service providers;
(c) emergency call persons;
in relation to emergency call services.

(2) In making a determination under this section, the ACA must have
regard to the following:

(a) the objective that a carriage service provider who supplies a
standard telephone service should provide each end-user of
that standard telephone service with access, free of charge, to
an emergency call service, unlessthe ACA considersthat it
would be unreasonable for such access to be provided;
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(b) the objectivethat, if a carriage service provider who supplies
a standard telephone service is required to provide each
end-user of that standard telephone service with accessto an
emergency call service operated by arecognised person, the
recognised person should:

(i) receive and handle calls made by those end-usersto the
relevant emergency service number; and
(ii) if appropriate—transfer such callsto an appropriate
emergency service organisation; and
(iii) if appropriate—give information in relation to such cals
to an appropriate emergency service organisation;

(c) the objective that emergency service organisations should not
be charged for services provided by arecognised person who
operates an emergency call service, being services by way of:

(i) receiving and handling calls to an emergency service
number; or
(i) transferring such callsto an emergency service
organisation; or
(i) giving information in relation to such callsto an
emergency Sservice organisation;

(d) the objective that emergency service organisations should not

be charged for the following carriage services:
(i) carriage services used to connect calls madeto an
emergency service number;
(ii) carriage services used to transfer such callsto an
emergency service organisation;
(iii) carriage services used to give information in relation to
such calls to an emergency service organisation,;
(e) the objectivethat, asfar as practicable, acommon systemis
used to:
(i) transfer calls made to an emergency service number to
an emergency service organisation; and
(ii) giveinformation in relation to such callsto an
emergency service organisation;
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(f) the objective that calls made to an emergency service number
are transferred to an appropriate emergency service
organisation with the minimum of delay;

(g) the objective that, from the perspective of an ordinary
end-user of a standard telephone service, there appearsto be
asingle national emergency call system;

(h) the objective that reasonable community expectations for the
handling of calls to emergency service numbers are met;

(i) the objective that carriage services used to make callsto an
emergency service number should, asfar as practicable,
provide the emergency call person concerned with automatic
information aboult:

(i) thelocation of the caller; and
(if) theidentity of the customer of the service being used by
the caller;

() the objective that carriers should provide carriage service
providers with access to:

(i) controlled carriage services of the carriers; and
(ii) controlled networks of the carriers; and
(iii) controlled facilities of the carriers;
in order that the providers can comply with their obligations
under the determination;

(K) the objective that carriage service providers should provide

other carriage service providers with access to:
(i) controlled carriage services of the first-mentioned
providers; and
(ii) controlled networks of the first-mentioned providers;
and
(iii) controlled facilities of the first-mentioned providers;
in order that the other providers can comply with their
obligations under the determination;

() the objective that a determination should be consistent with

the following:
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(i) Principle 11 of the Information Privacy Principles set
out in section 14 of the Privacy Act 1988;
(if) codesregistered under Part 6 of the
Telecommunications Act 1997;
(iii) standards determined under Part 6 of the
Telecommunications Act 1997.

() Subsection (2) does not, by implication, limit the matters to which
the ACA may have regard.

(4) A determination under this section may deal with ancillary or
incidental matters, including the protection of the privacy of

information transmitted in connection with a call to an emergency
service number.

(5) A determination under this section may deal with performance
standards, including (but not limited to) performance standards
relating to:

(a) the answering of callsto emergency service numbers; and
(b) delaysin transferring calls made to an emergency service

number to the appropriate emergency service organisation;
and

(c) the handling of complaints about emergency call services.
(6) Subsections (4) and (5) do not, by implication, limit subsection (1).

(7) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(8) In making a determination under this section, the ACA may apply,
adopt or incorporate (with or without modification) any matter
contained in a code or standard proposed or approved by abody or
association, either:

(@) asinforceor existing at a particular time; or
(b) asinforceor existing from timeto time.

This subsection does not, by implication, limit section 589 of the
Telecommunications Act 1997.
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(9) Before making a determination under this section, the ACA must
consult representatives of each of the following groups:
(a) carriers;
(b) carriage service providers;
(c) recognised persons who operate an emergency call service;
(d) emergency service organisations,
(e) consumers of standard telephone services.

(10) A carriage service provider may provide the accessreferred to in
paragraph (2)(a) itself or by arranging with another person for the
access to be provided.

(11) Inthis section:

emergency service organisation means:

(a) apoliceforceor service; or

(b) afireservice; or

(c) an ambulance service; or

(d) aservice specified in the numbering plan for the purposes of
this paragraph; or

(e) aservicefor despatching aforce or servicereferredtoin
paragraph (a), (b), (c) or (d).

148 Compliance with deter mination

(1) A person on whom arequirement isimposed by a determination in
force under section 147 must comply with the determination.

(2) Subsection (1) has effect subject to sections 149 and 151.

(3) A person must not:
(a) aid, abet, counsel or procure a contravention of subsection (1);
or
(b) induce, whether by threats or promises or otherwise, a
contravention of subsection (1); or
(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection (1); or
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(d) conspire with others to effect a contravention of subsection

1.
(4) Subsections (1) and (3) arecivil penalty provisions.

Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions. Thisprovisionisa
civil penalty provision for the purposes of that Act.

149 Accessto emergency call services

(1) Thissection appliesif:
() an emergency call serviceis operated by arecognised person;
and
(b) adetermination under section 147 requires a carriage service
provider who supplies a standard telephone service to
provide each end-user of that standard tel ephone service with
access to that emergency call service; and

(c) adetermination under section 147 requires the recognised
person to:

(i) receive and handle calls made by those end-usersto the
relevant emergency service number; and

(ii) if appropriate—transfer such callsto an appropriate
emergency service organisation; and

(iii) if appropriate—give information in relation to such cals
to an appropriate emergency service organisation.

(2) The recognised person must comply with the requirement
mentioned in paragraph (1)(c) on such terms and conditions as are:
(a) agreed between the following parties:
(i) the carriage service provider;
(i) the recognised person; or
(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

134 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No.
50, 1999



Provision of emergency call services Part 8

Section 150

(3) Theregulations may make provision for and in relation to the
conduct of an arbitration under this section.

(4) Theregulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this section, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(5) Subsection (4) does not, by implication, limit subsection (3).

(6) A determination made in an arbitration under this section must not
be inconsistent with aMinisterial pricing determination in force
under section 150.

150 Ministerial pricing determinations

(1) The Minister may make a written determination setting out
principles dealing with price-related terms and conditions relating
to requirements of akind referred to in subsection 149(1). The
determination is to be known as a Ministerial pricing
determination.

(2) A determination under subsection (1) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

(3) Inthissection:

price-related terms and conditions means terms and conditions
relating to price or a method of ascertaining price.

151 Accessto be provided

(1) Thissection appliesif adetermination under section 147 requires a
person to provide access as mentioned in paragraph 147(2)(j) or

(K).
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)

©)

(4)

The person must provide that access in accordance with the
requirements set out in the determination and on such terms and
conditions as are:
(a) agreed between the following parties:
(i) the person;
(i) the carriage service provider to whom accessis required
to be provided; or
(b) failing agreement, determined by an arbitrator appointed by
the parties.
If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

The regulations may make provision for and in relation to the
conduct of an arbitration under this section.

The regulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this section, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chairperson
of the ACCC.

(5) Subsection (4) does not, by implication, limit subsection (3).
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Part 9—Price control arrangementsfor Telstra

152 Simplified outline
The following is asimplified outline of this Part:

®  ThisPart providesfor price control arrangements for carriage
services, content services and facilities supplied by Telstra.

153 Definitions
In this Part;

carrier charge means:
(a) achargefor acarriage service, or a content service, supplied
by Telstra; or
(b) achargefor afacility supplied by Telstra.

charge includes:
(a) any charge or fee (whether payable periodically, in
instalments or otherwise); and
(b) anil charge or nil fee; and
(c) inrelation to a carriage service, includes:

(i) any charge or fee (including of akind referred to in
paragraph (a) or (b)) for or in relation to afacility used,
or intended for use, in relation to the supply of the
service; and

(ii) any other charge or fee (including of akind referred to
in paragraph (a) or (b)) for or in relation to the supply of
the service.
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154 Minister may determine price control arrangements

(1) The Minister may determine in writing that specified carrier
charges are subject to price control arrangements.

(2) Aninstrument under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

155 Effect of price control arrangements

(1) Where acarrier charge is subject to price control arrangements, the
Minister may determine in writing:
(a) price-cap arrangements and other price control arrangements
that are to be applied in relation to the charge; or
(b) principlesin accordance with which Telstraisto make
aterationsto the charge;
or both.

(2) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(3) To avoid doubt, price-cap arrangements and other price control
arrangements determined under this section may relate to charges
for untimed local callsin particular areas.

(4) A determination under this section may make different provision
with respect to different customers. This section does nat, by
implication, limit subsection 33(3A) of the Acts Interpretation Act
1901.

(5) Telstramust comply with a determination under this section.

156 Alteration of charges subject to price control arrangements

(1) Where Telstra proposes to alter a carrier charge that is subject to
price control arrangements, the following provisions have effect.
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(2) Where, under the applicable determinations under section 155, the
consent of the ACCC is not required to the proposed ateration,
Telstramay make the proposed alteration.

(3) Where, under the applicable determinations under section 155, the
consent of the ACCC is required to the proposed alteration, Telstra
must not make the proposed alteration unless the following
paragraphs have been complied with:

(a) if those determinations require the giving to the ACCC of a
period of notice before the proposed ateration is made—that
period has ended or the ACCC has waived the giving of the
notice;

(b) if those determinations require the giving to the ACCC of
particular information not later than a particular time before
the alteration is made:

(i) theinformation was so given; or
(ii) some only of the information was so given and the

ACCC has waived the giving of the remainder of the
information; or
(iii) the ACCC haswaived the giving of the information;

(c) subject to paragraph (d), either:

(i) the ACCC has consented to the proposed ateration; or

(ii) the period within which the ACCC isrequired under
those determinations to give or refuse its consent to the
proposed alteration has ended and the ACCC did not
before the end of that period refuse its consent to the
proposed alteration;

(d) if, before the end of the period within which, but for this
paragraph, the ACCC would be required under the applicable
determinations to give or refuse its consent to the proposed
alteration, the ACCC requested Telstrato provide further
information about the proposed alteration, the
first-mentioned period istaken to be extended by a period
equal to the number of days commencing on the day on
which the request was made and ending on the day on which
the further information was provided.
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157 Carrier charges subject to notification and disallowance

(1) The Minister may determine in writing that specified carrier
charges are subject to notification and disallowance.

(2) Aninstrument under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

158 Alteration of charges subject to notification and disallowance

(1) If Telstraproposesto ater acarrier charge that is subject to
notification and disallowance, Telstra must, by written notice,
inform the Minister of the alteration at least 30 days beforeitisto
take effect.

(2) The Minister may, within 30 days after receiving the notice:

(&) by writing request the ACCC to give awritten report as to
whether the proposed alteration should be disallowed in the
public interest; and

(b) direct Telstrain writing not to make the alteration until the
Minister has received and considered the report.

(3) The ACCC must give the report to the Minister within 30 days
after receiving the request.

(4) If the Minister, after taking the ACCC'’ s report into account, is of
the opinion that the proposed alteration is not in the public interest,
he or she may, by written notice given to Telstrawithin 30 days
after receiving the report, direct Telstra not to make the ateration.

(5) Telstramust comply with a direction under subsection (4).
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Part 9A—Telephone sex services

158A Simplified outline

The following is asimplified outline of this Part.

e ThisPart prohibits unacceptable conduct by telephone sex
service providers, and carriage service providers, in relation to
telephone sex services.

e Conduct is unacceptable if the customer:

(@ hasnot agreed in writing to the supply of telephone
sex services; and

(b) has not been issued with a Personal Identification
Number or some other means of limiting access by
other persons to the telephone sex service.

» If acarriage service provider engages in unacceptable conduct
in relation to a telephone sex service, charges for the service
must not be included in abill sent by or on behalf of the
carriage service provider to the customer concerned.

e Thesupply of other goods and services must not be tied to the
supply of atelephone sex service.

*  Theregulations may prohibit or regulate the supply,
advertising or promotion of a specified telephone sex service.
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158B Unacceptable conduct in relation to a telephone sex service

(1) A telephone sex service provider or a carriage service provider
must not engage in unacceptable conduct in relation to a telephone
sex service (within the meaning of subsection (2)).

Note: Telephone sex service provider is defined by section 158K.

(2) For the purposes of this Part, if:

() atelephone sex service provider uses a standard telephone
service to supply atelephone sex service to an end-user in
Australia; and

(b) the supply is by way of avoice call; and

(c) aperson (the relevant customer) is a customer of acarriage
service provider in relation to the voice cal; and

(d) acharge for the supply of the telephone sex serviceis
expected to be included in abill sent by or on behalf of the
carriage service provider to the relevant customer;

the telephone sex service provider and the carriage service provider
are taken to have engaged in unacceptable conduct in relation to
the telephone sex service unless:

(e) therelevant customer has agreed in writing to the use of the
standard telephone service to supply telephone sex services
in general; and

(f) the telephone sex service provider has reason to believe that:

(i) therelevant customer has been issued with a Personal
I dentification Number that provides a means of limiting
access by other persons to telephone sex services
supplied using the standard tel ephone service; or

(ii) therelevant customer has been provided with some
other means of limiting access by other persons to
telephone sex services supplied using the standard
telephone service; and

(9) thetelephone sex service provider has reason to believe that:

(i) if subparagraph (f)(i) applies—the end-user of the

telephone sex service has used the Personal
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I dentification Number referred to in that subparagraph
to access the telephone sex service; or
(it) if subparagraph (f)(ii) applies—the end-user of the

telephone sex service has used the other means referred
to in that subparagraph to access the telephone sex
service; and

(h) thevoice call is made to a number with an approved prefix.

Notel:  Telephone sex serviceisdefined by section 158J.

Note2:  Approved prefix is defined by section 158H.

(3) Subsection (1) isacivil penalty provision.

Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions. Subsection (1) isa
civil penalty provision for the purposes of that Act.

Charge for supply of telephone sex service not to be included in
bill

(4) If acarriage service provider engages in unacceptable conduct in
relation to atelephone sex service (within the meaning of
subsection (2)), a charge for the supply of the telephone sex service
must not be included in abill sent by or on behalf of the carriage
service provider to the relevant customer.

(5) Subsection (4) isacivil penalty provision.

Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions. Subsection (4) isa
civil penalty provision for the purposes of that Act.

Agreements

(6) An agreement referred to in paragraph (2)(e) has no effect for the
purposes of this section if it deals with a matter other than the use
of a standard telephone service to supply telephone sex services.
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()

(8)

Defence

In any proceedings against a carriage service provider under Part
31 of the Telecommunications Act 1997 that arise out of this
section and relate to atelephone sex service supplied using a
standard telephone service supplied by the carriage service
provider, it is adefence if the carriage service provider establishes:
(@) that it did not know; and
(b) that it could not, with reasonable diligence, have ascertained;

that the standard telephone service was, or wasto be, used by a
telephone sex service provider to supply the telephone sex service.

For the purposes of subsection (7), in determining whether a
carriage service provider could, with reasonable diligence, have
ascertained whether a standard telephone service supplied by the
carriage service provider was, or was to be, used by atelephone
sex service provider to supply atelephone sex service, the
following matters are to be taken into account:

(a) whether any inquiries were made of persons who proposed to
use standard telephone services to supply commercial
services by way of voice calls;

(b) whether persons who use standard tel ephone servicesto
supply commercial services by way of voice calls are under
any contractual obligation to notify the carriage service
provider of the nature of those commercial services,

(c) whether the carriage service provider monitors, or arranges
for the monitoring, of advertisements that are:

(i) for commercial services supplied by way of voice calls
made using standard telephone services; and

(if) published in mass-circulation newspapers or
mass-circulation magazines circulated in Australia;

(d) any other relevant matters.
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158C Supply of goodsor servicesnot to betied to the supply of
telephone sex services

(1) A person (the first person) must not:
(a) supply, or offer to supply, goods or services; or
(b) supply, or offer to supply, goods or services at a particular
price; or
(c) giveor alow, or offer to give or allow, a discount,
allowance, rebate or credit in relation to the supply or
proposed supply of goods or services by the first person;

on condition that the person to whom the first person supplies or
offers or proposes to supply the goods or services will agree to the
supply of one or more telephone sex services.

(2) Subsection (1) isacivil penalty provision.

Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions. Subsection (1) isa
civil penalty provision for the purposes of that Act.

(3) Anexpression used in this section and in section 47 of the Trade
Practices Act 1974 has the same meaning in this section asit hasin
that section.

158D Regulations may prohibit or regulate certain telephone sex
services

(1) Theregulations may prohibit or regulate any or al of the
following:
() the supply of a specified telephone sex service;
(b) thetaking of specified callsto a specified telephone sex
service,
(c) theuse of astandard tel ephone service to supply a specified
telephone sex service;

(d) the use of astandard telephone service to carry specified calls
to a specified telephone sex service;

(e) the advertising of a specified telephone sex service;
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(f) the promoation of a specified telephone sex service.

Note: A telephone sex service or call may be specified by name, by
inclusion in a specified class or in any other way.

(2) Regulations made for the purposes of subsection (1) may make
provision with respect to a matter by conferring on the ACA or the
Australian Broadcasting Authority a power to make a decision of
an administrative character.

Compliance

(3) Thefollowing provisions have effect:
() atelephone sex service provider or acarriage service
provider must not contravene regulations in force for the
purposes of paragraph (1)(a), (b), (c) or (d);
(b) aperson must not contravene regulations in force for the
purposes of paragraph (1)(e) or (f).

(4) Subsection (3) isacivil penalty provision.

Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions. Subsection (3) isa
civil penalty provision for the purposes of that Act.

158E Aiding, abetting etc.

(1) A person must not:

(a) aid, abet, counsel or procure a contravention of subsection
158B(1) or (4), 158C(1) or 158D(3); or

(b) induce, whether by threats or promises or otherwise, a
contravention of subsection 158B(1) or (4), 158C(1) or
158D(3); or

(c) beinany way, directly or indirectly, knowingly concerned in,
or party to, a contravention of subsection 158B(1) or (4),
158C(1) or 158D(3); or

(d) conspire with others to effect a contravention of subsection
158B(1) or (4), 158C(1) or 158D(3).

(2) Subsection (1) isacivil penalty provision.
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Note: Part 31 of the Telecommunications Act 1997 provides for pecuniary
penalties for breaches of civil penalty provisions. Subsection (1) isa
civil penalty provision for the purposes of that Act.

158F Evidentiary certificate—telephone sex service

(1) The Australian Broadcasting Authority may issue awritten
certificate stating that a specified serviceis, or was, a telephone sex
service.

(2) Inany proceedings under the Telecommunications Act 1997 that
relate to this Part, a certificate under subsection (1) is primafacie
evidence of the mattersin the certificate.

(3) A document purporting to be a certificate under subsection (1)
must, unless the contrary is established, be taken to be a certificate
and to have been properly given.

158G Onus of proof—agreement and limiting access

In any proceedings against a person under the Telecommunications
Act 1997 that relate to this Part, it is to be presumed, unless the
contrary is established, that paragraphs 158B(2)(e), (f) and (g) are
not applicable.

158H Approved prefix

(1) For the purposes of this Part, each of the following is an approved
prefix:

(a) 1901 or, if thereisin force awritten determination made by
the Minister or the ACA specifying another prefix for the
purposes of this paragraph, that other prefix;

(b) if thereisin force awritten determination made by the
Minister or the ACA specifying a prefix for the purposes of
this paragraph—that prefix.

(2) A determination under paragraph (1)(a) or (b) isadisallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.
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158J Telephone sex service

(1) For the purposes of this Part, atelephone sex serviceisa
commercia service supplied using a standard telephone service,
where:

(a) the supply is by way of avoice call made using the standard
telephone service; and
(b) having regard to:
(i) theway inwhich the service is advertised or promoted;
and
(ii) the content of the service;
it would be concluded that a mgjority of personswho call the
service are likely to do so with the sole or principal object of
deriving sexua gratification from the call.

(2) However, aserviceisnot atelephone sex serviceif itisa
therapeutic or counselling service provided by a person registered
or licensed as amedical practitioner, or as a psychologist, under a
law of a State or Territory.

158K Telephone sex service provider

For the purposes of this Part, if a person uses, or proposesto use, a
standard telephone service to supply one or more telephone sex
services, the person is atelephone sex service provider.

158L Voice call

(1) To avoid doubt, areferencein this Part to avoice call includes a
reference to acall that involves arecorded or synthetic voice.

(2) In determining the meaning of a provision of the
Telecommunications Act 1997, or a provision of this Act other than
this Part, subsection (1) is to be disregarded.
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158M Savings of other laws

This Part is not intended to exclude or limit the concurrent
operation of any law of a State or Territory.

158N Transitional

(1) This Part does not apply to atelephone sex service that is supplied
before the end of the period of 6 months beginning on the date of
commencement of this section.

(2) However, an agreement referred to in paragraph 158B(2)(e) may
be entered into before, at or after the commencement of this
section.
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Part 10—M iscellaneous

159 Direction to Telstrato comply with this Act

(1) The Minister may, by written notice given to Telstra, direct Telstra
to take specified action directed towards ensuring that Telstra
complies with this Act.

(2) Before giving adirection under subsection (1), the Minister must
consult Telstra.

(3) To avoid doubt:
() subsection (1) does not, by implication, limit a power
conferred on the Minister, the ACA or the ACCC by or under
any other provision of alaw; and

(b) subsection (1) isnot limited by a power conferred on the
Minister, the ACA or the ACCC by or under any other
provision of alaw.

(4) Telstramust comply with adirection under subsection (1).

160 Regulations

(1) The Governor-General may make regulations prescribing matters:
() required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

(2) Theregulations may prescribe penalties, not exceeding 10 penalty
units, for offences against the regulations.

150 Telecommunications (Consumer Protection and Service Sandards) Act 1999  No.
50, 1999



[Minister’s second reading speech made in—
House of Representatives on 12 November 1998
Senate on 30 November 1998]

(175/98)

Telecommunications (Consumer Protection and Service Sandards) Act 1999  No. 50, 1999
151



