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About this compilation

This compilation

This is a compilation of the Corporations Act 2001 that shows the text of the
law as amended and in force on 17 March 2025 (the compilation date).

The notes at the end of this compilation (the endnotes) include information
about amending laws and the amendment history of provisions of the compiled
law.

Uncommenced amendments

The effect of uncommenced amendments is not shown in the text of the
compiled law. Any uncommenced amendments affecting the law are accessible
on the Register (www.legislation.gov.au). The details of amendments made up
to, but not commenced at, the compilation date are underlined in the endnotes.
For more information on any uncommenced amendments, see the Register for
the compiled law.

Application, saving and transitional provisions for provisions and
amendments

If the operation of a provision or amendment of the compiled law is affected by
an application, saving or transitional provision that is not included in this
compilation, details are included in the endnotes.

Editorial changes

For more information about any editorial changes made in this compilation, see
the endnotes.

Modifications

If the compiled law is modified by another law, the compiled law operates as
modified but the modification does not amend the text of the law. Accordingly,
this compilation does not show the text of the compiled law as modified. For
more information on any modifications, see the Register for the compiled law.

Self-repealing provisions

If a provision of the compiled law has been repealed in accordance with a
provision of the law, details are included in the endnotes.
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Financial services and markets Chapter 7

Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Preliminary Division 1

Section 1010A

Chapter 7—Financial services and markets

Note: This Chapter applies to a CCIV in a modified form: see Division 4 of Part 8§B.7.

Part 7.9—Financial product disclosure and other
provisions relating to issue, sale and
purchase of financial products

Division 1—Preliminary

1010A Part generally does not apply to securities

(1) Apart from section 1017F and Divisions 5A, 5B, 5C and 6 (and
provisions of Division 7 that apply in relation to that section or
provisions of those Divisions), nothing in this Part applies in
relation to securities.

Note 1: Chapters 6CA and 6D provide for disclosure in relation to securities.

Note 2: Division 1A of Part 7.12 (Employee share schemes) contains a
separate regime for the making of offers in connection with employee
share schemes. The provisions of this Part do not apply in relation to
offers that are eligible to be made under that Division: see
subsection 1100ZC(3) and section 1100ZD.

(2) Apart from section 1017F and Divisions 5A, 5B and 6, nothing in
this Part applies in relation to debentures, stocks or bonds issued or
proposed to be issued by a government.

Note: These financial products are not securities as defined in
subsection 92(5).

1010B Part does not apply to financial products not issued in the
course of a business

(1) Apart from Division 5A, nothing in this Part applies in relation to a
financial product that is not or was not issued, or that will not be
issued, in the course of a business of issuing financial products.

(2) For this purpose, the issue of:
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Chapter 7 Financial services and markets

Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 1 Preliminary

Section 1010BA

(a) any managed investment product; or
(aa) any foreign passport fund product; or
(b) any superannuation product;

is taken to occur in the course of a business of issuing financial
products.

1010BA Part does not apply to contribution plans and ESS

contribution plans

Apart from section 1017F and Divisions SA and 6 (and provisions
of Division 7 that apply in relation to that section or provisions of
those Divisions), nothing in this Part applies in relation to
contribution plans or ESS contribution plans for offers of ESS
interests that are eligible to be made under Division 1A of

Part 7.12.

1010C Meaning of offer, purchase and sale—Part 7.9

(1) For the purposes of this Part, a reference to a sale or purchase of a

financial product is a reference to a sale of the product by, or a
purchase of the product from, a person who has (whether by issue
or otherwise) acquired the product. The issue of a financial product
is not a sale of the financial product.

(2) For the purposes of this Part:

(a) areference to offer to issue a financial product includes a
reference to invite an application for the issue of the financial
product; and

(b) areference to offer to sell a financial product includes a
reference to invite an offer to purchase the financial product.

1010D General approach to offence provisions

Division 7 contains provisions creating offences by reference to
various rules contained in Divisions of this Part. However, it does
not create all the offences relating to those rules, as some offences
are created by subsection 1311(1). Where offences are created by

2
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Financial services and markets Chapter 7

Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Preliminary Division 1

Section 1010D

subsection 1311(1) in relation to a rule, this is indicated by a note
at the end of the provision containing the rule.
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Chapter 7 Financial services and markets

Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 2 Product Disclosure Statements

Section 1011A

Division 2—Product Disclosure Statements

Subdivision A—Preliminary

1011A Jurisdictional scope of Division

(1) Subject to subsection (2), sections 1012A, 1012B and 1012C only
apply in relation to offers and recommendations referred to in those
sections that are received in this jurisdiction.

(2) Section 1012B also applies in relation to issues referred to in
subparagraph 1012B(3)(a)(iii) that are made in this jurisdiction.

(3) The regulations may make provision dealing with the jurisdictional
scope of some or all of the other provisions of this Division. The
other provisions of this Division have effect subject to any such
regulations.

1011B Meaning of regulated person

In this Division, a regulated person, in relation to a financial
product, is:
(a) an issuer of the financial product; or
(b) aseller of the financial product if the sale takes place in
circumstances described in subsection 1012C(5), (6) or (8)
(secondary sales that require a Product Disclosure
Statement); or
(c) any financial services licensee; or
(d) any authorised representative of a financial services licensee;
or
(e) any person who is not required to hold an Australian
financial services licence because the person is covered by:
(1) paragraph 911A(2)(j); or
(il) an exemption in regulations made for the purposes of
paragraph 911A(2)(k); or
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Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Product Disclosure Statements Division 2

Section 1011C

(iii) an exemption specified by ASIC for the purposes of
paragraph 911A(2)(1); or
(f) any person who is required to hold an Australian financial
services licence but who does not hold such a licence.

1011C Treatment of offers of options over financial products

For the purposes of this Division:
(a) an offer of an option over a financial product is not to be
taken to be an offer of the underlying financial product; and

(b) the grant of an option without an offer of the option is taken
to be an offer of the option; and

(c) an offer to grant an option is taken to be an offer to issue the
financial product constituted by the option.

Subdivision B—Requirement for a Product Disclosure
Statement to be given

1012A Obligation to give Product Disclosure Statement—personal
advice recommending particular financial product

Section sets out recommendation situation in which Product
Disclosure Statement required

(1) This section sets out the situations in which giving financial
product advice that consists of, or includes, a recommendation to
acquire a financial product gives rise to an obligation on a
regulated person to give another person a Product Disclosure
Statement for the product.
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Section 1012A

(2) For the purposes of this Act:
(a) each of the situations is a recommendation situation; and
(b) the relevant conduct for that situation is the making of the
recommendation; and

(c) the client for that situation is the person to whom the advice
is provided.

Personal advice recommending a particular financial product

(3) A regulated person must give a person a Product Disclosure
Statement for a financial product if:

(a) the regulated person provides financial product advice to the
person that consists of, or includes, a recommendation that
the person acquire the financial product; and

(b) the person would acquire the financial product by way of:

(1) the issue of the product to the person (rather than the
transfer of the product to the person); or

(i1) the transfer of the product to the person in
circumstances described in subsection 1012C(5), (6) or
(8) (secondary sales that require a Product Disclosure
Statement); and

(¢) the financial product advice is provided to the client as a
retail client; and

(d) the financial product advice is personal advice to the client.

The Product Disclosure Statement must be given at or before the
time when the regulated person provides the advice and must be
given in accordance with this Division.

This section has effect subject to other provisions

(4) This section does not apply to a regulated person for a
recommendation situation if’
(a) one or more of sections 1012D, 1012DA, 1012E, 1012F,
1012G or 1014E apply to a regulated person for that
recommendation situation; and
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Product Disclosure Statements Division 2

Section 1012B

(b) for each of those sections that so applies—the regulated
person complies with the requirements (if any) in that section
for that recommendation situation.

Civil liability
(5) A person contravenes this subsection if the person contravenes this

section.

Note: This subsection is a civil penalty provision (see section 1317E).

1012B Obligation to give Product Disclosure Statement—situations
related to issue of financial products

Section sets out issue situations in which Product Disclosure
Statement required

(1) This section sets out situations in which:
(a) an offer relating to the issue of a financial product; or
(b) the issue of a financial product;

gives rise to an obligation on a regulated person to give another
person a Product Disclosure Statement for the product.

(2) For the purposes of this Act:
(a) each of the situations is an issue situation; and
(b) the relevant conduct for that situation is the conduct by the
regulated person that gives rise to the obligation to give the
Product Disclosure Statement; and
(c) the client for that situation is the person to whom the
financial product is to be or is issued.

The main issue situations

(3) A regulated person must give a person a Product Disclosure
Statement for a financial product if:
(a) the regulated person:
(1) offers to issue the financial product to the person; or
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Section 1012B

“4)

)

(i) offers to arrange for the issue of the financial product to
the person; or
(ii1) issues the financial product to the person in
circumstances in which there are reasonable grounds to
believe that the person has not been given a Product
Disclosure Statement for the product; and
(b) the financial product is, or is to be, issued to the person as a
retail client.
The Product Disclosure Statement must be given at or before the
time when the regulated person makes the offer, or issues the
financial product, to the person and must be given in accordance
with this Division.

Note: If a Product Disclosure Statement is given when the offer is made, it
will not need to be given again when the product is issued to the
person (see subsection 1012D(1)) unless the Product Disclosure
Statement that was given is no longer up to date.

Receiving offer to acquire financial product

A regulated person must give a person a Product Disclosure
Statement for a financial product if:

(a) the person makes an offer to the regulated person to acquire
the financial product; and

(b) the person would acquire the financial product by way of the
issue of the product to the person (rather than the transfer of
the product to the person); and

(c) the financial product is to be issued to the person as a retail
client.

The Product Disclosure Statement must be given to the person
before the person becomes bound by a legal obligation to acquire
the financial product pursuant to the offer and must be given in
accordance with this Division.

This section has effect subject to other provisions

This section does not apply to a regulated person for an issue
situation if:
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Section 1012C

(a) one or more of sections 1012D, 1012DAA, 1012E, 1012F,
1012G, 1012GA or 1014E apply to a regulated person for
that issue situation; and

(b) for each of those sections that so applies—the regulated
person complies with the requirements (if any) in that section
for that issue situation.

Civil liability
(6) A person contravenes this subsection if the person contravenes this

section.

Note: This subsection is a civil penalty provision (see section 1317E).

1012C Obligation to give Product Disclosure Statement—offers
related to sale of financial products

Section sets out sale situations in which Product Disclosure
Statement required

(1) This section sets out situations in which an offer relating to the sale
of a financial product gives rise to an obligation on a regulated
person to give another person a Product Disclosure Statement for
the product.

(2) For the purposes of this Act:
(a) each of the situations is a sale situation; and
(b) the relevant conduct for that situation is the offer; and

(c) the client for that situation is the person to whom the product
is to be sold.

Sale offers that require a Product Disclosure Statement

(3) A regulated person must give a person a Product Disclosure
Statement for a financial product if:
(a) the regulated person offers to sell the financial product to the
person; and
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Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 2 Product Disclosure Statements

Section 1012C

(b) a sale of the product to the person pursuant to the offer would
take place in circumstances covered by subsection (5), (6) or
(8); and
(c) the financial product is to be sold to the person as a retail
client.
The Product Disclosure Statement must be given at or before the
time when the regulated person makes the offer and must be given
in accordance with this Division.

(4) A regulated person must give a person a Product Disclosure
Statement for a financial product if:
(a) the person makes an offer to the regulated person to acquire
the financial product; and
(b) the person would acquire the financial product by way of the
transfer of the product to the person; and
(c) asale of the product to the person pursuant to the offer would
take place in the circumstances described in subsection (5),
(6) or (8); and
(d) the financial product is to be sold to the person as a retail
client.
The Product Disclosure Statement must be given to the person
before the person becomes bound by a legal obligation to acquire
the financial product pursuant to the offer and must be given in
accordance with this Division.

Off-market sale by controller

(5) This subsection covers the circumstances in which:
(a) the seller controls the issuer of the financial product; and
(b) either:
(i) the product is not able to be traded on any licensed
market; or

(i1) although the product is able to be traded on a licensed
market, the offer is not made in the ordinary course of
trading on a licensed market.

Note: See section S0AA for when a person controls a body.
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Product Disclosure Statements Division 2

Section 1012C

Sale amounting to indirect issue

(6) This subsection covers the circumstances in which:

(a) the offer is made within 12 months after the issue of the
financial product; and

(b) the product was issued without a Product Disclosure
Statement for the product being prepared; and

(c) either:

(1) the issuer issued the product with the purpose of the
person to whom it was issued selling or transferring the
product, or granting, issuing or transferring interests in,
or options or warrants over, the product; or

(i1) the person to whom the product was issued acquired it
with the purpose of selling or transferring the product,
or granting, issuing or transferring interests in, or
options or warrants over, the product.

The purpose test in subsection (6)

(7) For the purposes of subsection (6):
(a) a financial product is taken to be:
(i) issued with the purpose referred to in
subparagraph (6)(c)(i); or
(i1) acquired with the purpose referred to in
subparagraph (6)(c)(ii);
if there are reasonable grounds for concluding that the
product was issued or acquired with that purpose (whether or
not there were or may have been other purposes for the issue
or acquisition); and
(b) without limiting paragraph (a), a financial product is taken to
be:
(i) issued with the purpose referred to in
subparagraph (6)(c)(i); or
(i1) acquired with the purpose referred to in
subparagraph (6)(c)(ii);
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Section 1012C

if the financial product, or any financial product of the same
kind that was issued at the same time, is subsequently sold,
or offered for sale, within 12 months after issue, unless it is
proved that the circumstances of the issue and the subsequent
sale or offer are not such as to give rise to reasonable grounds
for concluding that the product was issued or acquired with
that purpose.

Sale amounting to indirect off-market sale by controller

(8) This subsection covers the circumstances in which:

(a)

(b)

(©)

(d)

Note:

the offer is made within 12 months after the sale of the
financial product by a person (the controller) who controlled
the issuer of the product at the time of the sale; and

either:

(i) at the time of the sale by the controller, the product was
not able to be traded on any licensed market; or

(ii) although the product was able to be traded on a licensed
market at that time, the sale by the controller did not
occur in the ordinary course of trading on a licensed
market; and

a Product Disclosure Statement was not prepared by, or on
behalf of, the controller before the sale of the product by the
controller; and

either:

(i) the controller sold the product with the purpose of the
person to whom it was sold selling or transferring the
product, or granting, issuing or transferring interests in,
or options or warrants over, the product; or

(i1) the person to whom the controller sold the product
acquired it with the purpose of selling or transferring the
product, or granting, issuing or transferring interests in,
or options or warrants over, the product.

See section SOAA for when a person controls a body.
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Section 1012C

The purpose test in subsection (8)

(9) For the purposes of subsection (8):
(a) a financial product is taken to be:
(i) sold with the purpose referred to in
subparagraph (8)(d)(i); or
(i) acquired with the purpose referred to in
subparagraph (8)(d)(ii);
if there are reasonable grounds for concluding that the
product was sold or acquired with that purpose (whether or
not there were or may have been other purposes for the sale
or acquisition); and
(b) without limiting paragraph (a), a financial product is taken to
be:
(1) sold with the purpose referred to in
subparagraph (8)(d)(i); or
(i) acquired with the purpose referred to in
subparagraph (8)(d)(ii);
if the financial product, or any financial product of the same
kind that was sold by the controller at the same time, is
subsequently sold, or offered for sale, within 12 months after
issue, unless it is proved that the circumstances of the initial
sale and the subsequent sale or offer are not such as to give
rise to reasonable grounds for concluding that the product
was sold or acquired (in the initial sale) with that purpose.

This section has effect subject to other provisions

(10) This section does not apply to a regulated person for a sale
situation if:
(a) one or more of sections 1012D, 1012DA, 1012E or 1014E
apply to a regulated person for that sale situation; and
(b) for each of those sections that so applies—the regulated
person complies with the requirements (if any) in that section
for that sale situation.
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Section 1012D

Civil liability

(11) A person contravenes this subsection if the person contravenes this
section.

Note: This subsection is a civil penalty provision (see section 1317E).

1012D Situations in which Product Disclosure Statement is not
required

Recommendation, issue or sale situation—client has already
received an up to date Product Disclosure Statement

(1) In a recommendation situation, issue situation or sale situation, the
regulated person does not have to give the client a Product
Disclosure Statement if:

(a) the client has already received a Product Disclosure
Statement that contains all of the information that the
first-mentioned Product Disclosure Statement would be
required to contain; or

(b) the regulated person believes on reasonable grounds that
paragraph (a) applies.

Recommendation, issue or sale situation—client has or has access
to up to date information

(2) In arecommendation situation, issue situation or sale situation, the
regulated person does not have to give the client a Product
Disclosure Statement for the financial product if:

(a) the client already holds a financial product of the same kind;
and
(b) the regulated person believes on reasonable grounds that the
client has received, or has, and knows that they have, access
to, all of the information that the first-mentioned Product
Disclosure Statement would be required to contain through:
(1) a Product Disclosure Statement; and
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Section 1012D

(i) information provided to the client under section 1017B,
1017C or 1017D or through continuous disclosure under
Chapter 6CA.

Note: Paragraph (a)—see subsection (10).

Recommendation or issue situation—interests in self managed
superannuation funds

(2A) In a recommendation situation or issue situation, the regulated
person does not have to give the client a Product Disclosure
Statement for the financial product if:

(a) the financial product is an interest in a self managed
superannuation fund; and

(b) the regulated person believes on reasonable grounds that the
client has received, or has, and knows that they have, access
to, all of the information that the Product Disclosure
Statement would be required to contain.

Recommendation, issue or sale situation—no information required
to be in Product Disclosure Statement

(2B) In a recommendation situation, issue situation or sale situation, the
regulated person does not have to give the client a Product
Disclosure Statement for the financial product if, because of
section 1013F, no information would be required to be included in
the Statement.

Recommendation or issue situation—certain offers to present
holders

(3) In a recommendation situation or issue situation, the regulated
person does not have to give the client a Product Disclosure
Statement for the financial product if:

(a) the client already holds a financial product of the same kind;
and
(b) either:
(i) in a recommendation situation—the advice that
constitutes the relevant conduct relates to an offer made
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Section 1012D

under a distribution reinvestment plan or switching
facility; or

(i) in an issue situation—the offer or issue that constitutes
the relevant conduct is made under a distribution
reinvestment plan or switching facility.

Note: Paragraph (a)—see subsection (10).

Recommendation, issue or sale situation—no consideration to be
provided

(5) In a recommendation situation, an issue situation or a sale
situation, the regulated person does not have to give the client a
Product Disclosure Statement if:

(a) no consideration is to be provided for the issue or sale of the
financial product; and

(b) the financial product is not an option and is:
(1) a managed investment product; or
(ia) a foreign passport fund product; or

(i1) a financial product of a kind prescribed by regulations
made for the purposes of this subparagraph.

(6) In a recommendation situation, an issue situation or a sale
situation, the regulated person does not have to give the client a
Product Disclosure Statement if:

(a) the financial product is an option; and

(b) no consideration is to be provided for the issue or sale of the
financial product; and

(c) no consideration is to be provided for the underlying
financial product on the exercise of the option.

Issue or sale situation—takeovers

(7) In an issue situation or a sale situation, the regulated person does
not have to give the client a Product Disclosure Statement if:

(a) the financial product is:
(i) a managed investment product; or
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(ia) a foreign passport fund product; or

(i) an option to acquire, by way of transfer, a share in a
body, a debenture of a body or a legal or equitable right
or interest in a share in a body or a debenture of a body;
and

(b) the offer that constitutes the relevant conduct is made as
consideration for an offer made under a takeover bid under
Chapter 6; and

(c) the offer is accompanied by a bidder’s statement.

Note: Although a Product Disclosure Statement is not needed, disclosures
must be made in the bidder’s document under section 636.

Recommendation, issue or sale situation—responsible entity an
exempt body corporate

(8) In a recommendation situation, an issue situation or a sale
situation, the regulated person does not have to give the client a
Product Disclosure Statement if:

(a) the financial product is a financial product described in
paragraph 764A(1)(ba) (which relates to certain managed
investment schemes that are not registered schemes); and

(b) the holder of the office (by whatever name it is known), in
relation to the managed investment scheme, that corresponds
most closely to the office of responsible entity of a registered
scheme is an exempt body corporate of a State or Territory;
and

(c) in the case of a recommendation situation or an issue
situation—either:

(i) the recommendation that constitutes the relevant
conduct relates to an offer made by the office holder
referred to in paragraph (b); or

(i1) the offer that constitutes the relevant conduct is made by
or to the office holder referred to in paragraph (b).

Note 1: Section 66A defines exempt body corporate of a State or Territory.

Note 2:  In the case of a sale situation, there is no additional requirement
equivalent to paragraph (c).

Corporations Act 2001 17

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Chapter 7 Financial services and markets

Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 2 Product Disclosure Statements

Section 1012D

Recommendation or issue situation—interim contracts of insurance

(9) In a recommendation situation or an issue situation, the regulated
person does not have to give the client a Product Disclosure
Statement if the financial product is an interim contract of
insurance (as defined in subsection 11(2) of the Insurance
Contracts Act 1984).

Note: This does not detract from the obligation to give a Product Disclosure
Statement relating to any contract of insurance that replaces or
supersedes the interim contract.

Recommendation, issue or sale situation—client is associated with
registered scheme

(9A) In a recommendation situation, an issue situation or a sale
situation, the regulated person does not have to give the client a
Product Disclosure Statement if:

(a) the financial product is a managed investment product; and

(b) the client is associated (within the meaning of
subsection (9B)) with the scheme’s responsible entity.

(9B) For the purposes of subsection (9A), the client is associated with
the scheme’s responsible entity if the client is:
(a) a senior manager of the responsible entity or of a related
body corporate; or
(b) a spouse, parent, child, brother or sister of a person who is a
senior manager of the responsible entity or a related body
corporate; or

(c) abody corporate controlled by a person referred to in
paragraph (a) or (b).

Recommendation, issue or sale situation—client is associated with
a notified foreign passport fund

(9C) In a recommendation situation, an issue situation or a sale
situation, the regulated person does not have to give the client a
Product Disclosure Statement if:

(a) the financial product is a foreign passport fund product; and

18 Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7

Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Product Disclosure Statements Division 2

Section 1012DAA

(b) the client is associated (within the meaning of
subsection (9D)) with the fund’s operator.

(9D) For the purposes of subsection (9C), the client is associated with
the fund’s operator if the client is:

(a) asenior manager of the operator or of a related body
corporate; or

(b) a spouse, parent, child, brother or sister of a person who is a
senior manager of the operator or a related body corporate; or

(c) abody corporate controlled by a person referred to in
paragraph (a) or (b).

Interpretation

(10) For the purposes of this section:

(a) a financial product (other than a managed investment
product, a foreign passport fund product or a superannuation
product) is of the same kind as another financial product only
if they are both issued:

(i) by the same issuer; and
(i1) on the same terms and conditions (other than price); and

(b) a managed investment product, a foreign passport fund
product or a superannuation product is of the same kind as
another product only if the other product is an interest in the
same scheme or fund; and

(c) areference to information that a Product Disclosure
Statement would be required to contain includes a reference
to information that would be required to be in any statement
that the Product Disclosure Statement would be required to
contain.

1012DAA Rights issues for which Product Disclosure Statement is
not required

(1) In a recommendation situation or issue situation, the regulated
person does not have to give the client a Product Disclosure
Statement if:
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(a) but for subsection (2), the regulated person would be required
by section 1012B to give a Product Disclosure Statement for
the transfer or issue of a financial product (the relevant
product); and

(b) a determination under subsection (3) was not in force in
relation to the issuer of the relevant product at the time when
the relevant product was issued.

Conditions required for rights issue

(2) The regulated person does not have to give the client a Product
Disclosure Statement if:

(a) the relevant product is being offered under a rights issue; and

(b) the class of the relevant product are quoted securities at the
time at which the offer is made; and
(c) trading in that class of the relevant product on a declared
financial market on which they are quoted was not suspended
for more than a total of 5 days during the shorter of the
following periods:
(i) the period during which the class of the relevant product
is quoted;
(i1) the period of 12 months before the day on which the
offer is made; and
(d) no exemption under section 111AS or 111AT covered the
issuer of the relevant product, or any person as director or
auditor of the issuer, at any time during the relevant period
referred to in paragraph (c); and

(e) no order under section 340, 340A, 341 or 341A covered the
issuer of the relevant product, or any person as director or
auditor of the issuer, at any time during the relevant period
referred to in paragraph (c); and

(f) the issuer of the relevant product gives the relevant market
operator for the issuer a written notice that complies with
subsection (7) within the 24 hour period before the relevant
conduct occurs.
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Determination by ASIC

(3) ASIC may make a determination under this subsection if ASIC is
satisfied that in the previous 12 months the issuer of the relevant
product contravened any of the following provisions:

(a) the provisions of Chapter 2M as they apply to the registered
scheme in which the relevant product is an interest;

(aa) the provisions of Chapter 2M as they apply to the notified
foreign passport fund in which the relevant product is an
interest;

(b) section 674, 674A, 675 or 675A as it applies to the registered
scheme in which the relevant product is an interest;

(ba) section 674, 674A, 675 or 675A as it applies to the notified
foreign passport fund in which the relevant product is an
interest;

(c) section 1016E, 1021D, 1021E or 1021J;
(d) subsection (10) of this section;

(e) section 1308 as it applies to a notice under subsection (2) of
this section.

(4) The determination must be made in writing and a copy must be
published in the Gazette as soon as practicable after the
determination is made.

(5) The determination made under subsection (3) is not a legislative
instrument.

(6) A failure to publish a copy of the determination does not affect the
validity of the determination.

Requirements for notice

(7) A notice complies with this subsection if the notice:

(a) states that the relevant product was issued without a Product
Disclosure Statement for the relevant product being prepared;

and
(b) states that the notice is being given under paragraph (2)(f);
and
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(©)

(d)

(da)

(e)
)

states that, as a disclosing entity, the issuer of the relevant
product is subject to regular reporting and disclosure
obligations; and

if the relevant product is a managed investment product—
states that, as at the date of the notice, the issuer of the
relevant product has complied with:

(i) the provisions of Chapter 2M as they apply to the
registered scheme in which the relevant product is an
interest; and

(i1) sections 674 and 674A as they applies to that registered
scheme; and
if the relevant product is a foreign passport fund product—
states that, as at the date of the notice, the issuer of the
relevant product has complied with:

(i) the provisions of Chapter 2M as they apply to the fund
in which the relevant product is an interest; and

(i1) sections 674 and 674A as they apply to that fund; and
sets out any information that is excluded information as at the
date of the notice (see subsections (8) and (9)); and
states:

(1) the potential effect the issue of the relevant product will
have on the control of the body; and

(i) the consequences of that effect.

Note 1: A person is taken not to contravene section 1021C if a notice purports

to comply with this subsection but does not actually comply with this
subsection: see subsection 1021C(5).

Note 2: A notice must not be false or misleading in a material particular, or

omit anything that would render it misleading in a material respect:
see sections 1308 and 1309. The issuer has an obligation to correct a
defective notice: see subsection (10) of this section.

(8) For the purposes of subsection (7), excluded information is
information:

(a)

that has been excluded from a continuous disclosure notice in
accordance with the listing rules of the relevant market
operator to whom that notice is required to be given; and
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(b) that a person would reasonably require for the purpose of
making a decision, as a retail client, whether to acquire the
relevant product.

(9) The notice given under subsection (2) must contain any excluded
information only to the extent to which it is reasonable for a person
considering, as a retail client, whether to acquire the relevant
product to expect to find the information in a Product Disclosure
Statement.

Obligation to correct defective notice

(10) The issuer of the relevant product contravenes this subsection if:
(a) the notice given under subsection (2) is defective; and

(b) the issuer becomes aware of the defect in the notice within 12
months after the relevant product is issued; and

(c) the issuer does not, within a reasonable time after becoming
aware of the defect, give the relevant market operator a
notice that sets out the information necessary to correct the
defect.

(11) For the purposes of subsection (10), the notice under subsection (2)
is defective if the notice:

(a) does not comply with paragraph (2)(f); or
(b) is false or misleading in a material particular; or

(c) has omitted from it a matter or thing, the omission of which
renders the notice misleading in a material respect.

1012DA Product Disclosure Statement not required for sale
amounting to indirect issue

Product Disclosure Statement not required

(1) In a recommendation situation or sale situation, the regulated
person does not have to give the client a Product Disclosure
Statement if:

Corporations Act 2001 23

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Chapter 7 Financial services and markets

Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 2 Product Disclosure Statements

Section 1012DA

(a) but for subsection (5), (11) or (12), the regulated person
would be required by section 1012A or 1012C to give a
Product Disclosure Statement for the relevant product; and

(b) the transfer or sale of the financial product (the relevant
product) to the client would take place in circumstances
covered by subsection 1012C(6); and

(c) the relevant product was not issued by the issuer with the
purpose referred to in subparagraph 1012C(6)(c)(i); and

(d) a determination under subsection (2) was not in force in
relation to the issuer of the relevant product at the time when
the relevant product was issued.

(1A) In a recommendation situation or sale situation, the regulated
person does not have to give the client a Product Disclosure
Statement if:

(a) but for subsection (5), the regulated person would be required
by section 1012C to give a Product Disclosure Statement for
the transfer or sale of the financial product (the relevant
product); and

(b) the transfer or sale of the relevant product to the client would
take place in circumstances covered by subsection 1012C(8);
and

(c) the relevant product was not sold by the controller with the
purpose referred to in subparagraph 1012C(8)(d)(i); and

(d) a determination under subsection (2) was not in force in
relation to the issuer of the relevant product at the time when
the relevant product was issued.

Determination by ASIC

(2) ASIC may make a determination under this subsection if ASIC is
satisfied that in the previous 12 months the issuer of the relevant
product contravened any of the following provisions:

(a) the provisions of Chapter 2M as they apply to:
(1) the issuer; or
(i1) if the relevant product is an interest in a registered
scheme—the scheme; or
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(iii) if the relevant product is an interest in a notified foreign
passport fund—the fund;

(b) section 674, 674A, 675 or 675A as it applies to:
(1) the issuer; or
(i1) if the relevant product is an interest in a registered
scheme—the scheme; or

(iii) if the relevant product is an interest in a notified foreign
passport fund—the fund;

(¢) section 1016E, 1021D, 1021E or 10211J;
(d) subsection (9) of this section;

(e) section 1308 as it applies to a notice under subsection (5) of
this section.

(3) The determination must be made in writing and a copy must be
published in the Gazette as soon as practicable after the
determination is made.

(4) A failure to publish a copy of the determination does not affect the
validity of the determination.

Transfer or sale of quoted securities—case 1

(5) The regulated person does not have to give the client a Product
Disclosure Statement if:

(a) the relevant product is in a class of financial products that
were quoted securities at all times in the 3 months before the
day on which the relevant product was issued; and

(b) trading in that class of financial products on a declared
financial market on which they were quoted was not
suspended for more than a total of 5 days during the shorter
of the period during which the class of financial product was
quoted, and the period of 12 months before the day on which
the relevant product was issued; and

(c) no exemption under section 111AS or 111AT covered the
issue of the relevant product, or any person as director or
auditor of the issuer, at any time during the relevant period
referred to in paragraph (b); and
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(d) no order under section 340, 340A, 341 or 341A covered the
issuer of the relevant product, or any person as director or
auditor of the issuer, at any time during the relevant period
referred to in paragraph (b); and

(e) either:

(i) if the regulated person is not required under
subsection (1) to give a Product Disclosure Statement—
the issuer of the relevant product gives the relevant
market operator for the issuer a written notice that
complies with subsection (6) before the relevant
conduct occurs; or

(i1) if the regulated person is not required under
subsection (1A) to give a Product Disclosure
Statement—both the issuer of the relevant product, and
the controller, give the relevant market operator for the
issuer a written notice that complies with subsection (6)
before the relevant conduct occurs.

(6) A notice complies with this subsection if the notice:
(a) is given within 5 business days after the day on which the
relevant product was issued; and
(b) states that the relevant product was issued without a Product
Disclosure Statement for the relevant product being prepared;
and
(c) states that the notice is being given under paragraph (5)(e);
and
(d) states that, as a disclosing entity, the issuer of the relevant
product is subject to regular reporting and disclosure
obligations; and
(e) states that, as at the date of the notice, the issuer of the
relevant product has complied with the provisions of
Chapter 2M, and of sections 674 and 674A, as those
provisions apply to:
(i) the issuer; or
(i1) if the relevant product is an interest in a registered
scheme—the scheme; or
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(iii) if the relevant product is an interest is a notified foreign
passport fund—the fund; and

(f) sets out any information that is excluded information as at the
date of the notice (see subsections (7) and (8)).

Note 1: A person is taken not to contravene section 1021C if a notice purports
to comply with this subsection but does not actually comply with this
subsection: see subsection 1021C(5).

Note2: A notice must not be false or misleading in a material particular, or
omit anything that would render it misleading in a material respect:
see sections 1308 and 1309. The issuer has an obligation to correct a
defective notice: see subsection (9) of this section.

(7) For the purposes of subsection (6), excluded information is
information:

(a) that has been excluded from a continuous disclosure notice in
accordance with the listing rules of the relevant market
operator to whom that notice is required to be given; and

(b) that a person would reasonably require for the purpose of
making a decision, as a retail client, whether to acquire the
relevant product.

(8) The notice given under subsection (5) must contain any excluded
information only to the extent to which it is reasonable for a person
considering, as a retail client, whether to acquire the relevant
product to expect to find the information in a Product Disclosure
Statement.

Obligation to correct defective notice

(9) The issuer of the relevant product contravenes this subsection if:
(a) the notice given under subsection (5) is defective; and
(b) the issuer becomes aware of the defect in the notice within 12
months after the relevant product is issued; and
(c) the issuer does not, within a reasonable time after becoming
aware of the defect, give the relevant market operator a

notice that sets out the information necessary to correct the
defect.
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(10) For the purposes of subsection (9), the notice under subsection (5)
is defective if the notice:
(a) does not comply with paragraph (6)(f); or
(b) is false or misleading in a material particular; or

(c) has omitted from it a matter or thing the omission of which
renders the notice misleading in a material respect.

Transfer or sale of quoted securities—case 2

(11) The regulated person does not have to give the client a Product
Disclosure Statement if:
(a) the relevant product is in a class of financial products that are
quoted securities of the issuer; and
(b) either:

(i) a Product Disclosure Statement required to be given by
section 1012B is lodged with ASIC on or after the day
on which the relevant product is issued but before the
day on which the relevant conduct occurs; or

(i1) a Product Disclosure Statement required to be given by
section 1012B is lodged with ASIC before the day on
which the relevant product is issued and, on the day on
which the relevant product is issued, the Product
Disclosure Statement is still being used by the issuer of
the relevant product for offers of financial products in
the same class of financial products as the relevant
product; and

(c) the Product Disclosure Statement is for a financial product of
the issuer of the relevant product that is in the same class of
financial products as the relevant product.

Transfer or sale of quoted securities—case 3

(12) The regulated person does not have to give the client a Product
Disclosure Statement if:

(a) a Product Disclosure Statement for a financial product was
given under section 1012B; and

(b) the relevant product was issued to:
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(i) a person (the underwriter) named in that Product
Disclosure Statement as an underwriter of the issue of
the financial product; or

(ii) a person nominated by the underwriter; and

(c) the relevant product was issued to the underwriter, or the
person nominated by the underwriter, at or about the time
that persons who applied for the financial product under that
Product Disclosure Statement were issued with that product;
and

(d) the relevant product is in a class of financial products that
were quoted securities of the issuer.

1012E Small scale offerings of managed investment and other
prescribed financial products (20 issues or sales in 12
months)

(1) This section applies only to financial products that are:
(a) managed investment products; or

(b) financial products of a kind prescribed by regulations made
for the purposes of this paragraph.

(2) Personal offers of financial products do not need a Product
Disclosure Statement under this Part if:

(a) all of the financial products are issued by the same person
(the issuer); and

(b) none of the offers results in a breach of the 20 purchasers
ceiling (see subsections (6) and (7)); and

(c) none of the offers results in a breach of the $2 million ceiling
(see subsections (6) and (7)).

(3) Subsection (2) does not apply to an offer to which
subsection 1012C(6) (sale amounting to indirect issue) or (8) (sale
amounting to indirect sale by controller) applies.

Note: Under section 1012K, ASIC may make a determination aggregating
the transactions of bodies that ASIC considers to be closely related.
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(4) If subsection (2) applies to an offer of a financial product, a
recommendation to a person to acquire a financial product in
response to a personal offer of that kind does not need a Product
Disclosure Statement under this Part.

(5) For the purposes of subsections (2) and (4), a personal offer is one
that:

(a) may only be accepted by the person to whom it is made; and
(b) is made to a person who is likely to be interested in the offer,
having regard to:
(i) previous contact between the person making the offer
and that person; or
(i) some professional or other connection between the
person making the offer and that person; or
(iii) statements or actions by that person that indicate that
they are interested in offers of that kind.

(6) An offer to issue, or arrange for the issue of, a financial product:
(a) results in a breach of the 20 purchasers ceiling if it results in
the number of people to whom the issuer has issued financial
products exceeding 20 in any 12 month period; and
(b) results in a breach of the $2 million ceiling if it results in the
amount raised by the issuer from issuing financial products
exceeding $2 million in any 12 month period.

(7) An offer by a person to sell a financial product:

(a) results in a breach of the 20 purchasers ceiling if it results in
the number of people to whom the person sells financial
products issued by the issuer of that financial product
exceeding 20 in any 12 month period; and

(b) results in a breach of the $2 million ceiling if it results in the
amount raised by the person from selling financial products
issued by the issuer of that financial product exceeding $2
million in any 12 month period.

(8) In counting issues and sales of the financial products issued by the
issuer, and the amount raised from issues and sales, for the
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purposes of subsection (2), disregard issues and sales that result
from offers that:

(a) do not need a Product Disclosure Statement (otherwise than
because of this section); or

(b) are made under a Product Disclosure Statement.

Note 1: Also see provisions on restrictions on advertising (section 1018A) and
the anti-hawking provisions in section 992A.

Note 2: Issues and sales that result from offers that are eligible to be made
under Division 1A of Part 7.12 (Employee share schemes) are also
disregarded for the purposes of subsection (2): see
subsection 1100ZC(4).

(9) In counting issues and sales of the financial products issued by the
issuer, and the amount raised from issues and sales, for the
purposes of subsection (2), disregard any issues and sales made by
a body if:

(a) the body was a managed investment scheme (but not a
registered scheme) at the time that the offer of interests in the
scheme that resulted in the issues or sales was made; and

(b) the body became a registered scheme within 12 months after
that offer was made; and

(¢) the offer would not have required a Product Disclosure
Statement (otherwise than because of this section) if the
managed investment scheme had been a registered scheme at
the time that the offer was made.

(10) In working out the amount of money raised by the issuer from
issuing financial products, include the following:

(a) the amount payable for the financial products at the time
when they are issued;

(b) if the financial product is an option—any amount payable on
the exercise of the option;

(c) if the financial products carry a right to convert the financial
product into other financial products—any amount payable
on the exercise of that right.

Corporations Act 2001 31

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Chapter 7 Financial services and markets

Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 2 Product Disclosure Statements

Section 1012F

(11) If a person relies on subsection (2) to make offers of financial
products without a Product Disclosure Statement under this Part,
the person must not issue, arrange for the issue of, or transfer,
financial products without a Product Disclosure Statement under
this Part if the issue or transfer would result in a breach of the 20
purchasers ceiling or the $2 million ceiling (see subsections (6),

(7), (8), (9) and (10)).

(12) For the purposes of this section, an offer of a financial product is
an offer to:
(a) issue the financial product; or
(b) arrange for the issue of the financial product; or
(c) sell the financial product.

1012F Product Disclosure Statement for certain superannuation
products may be provided later

In a recommendation situation or an issue situation in which the
financial product is a superannuation product of a kind specified in
regulations made for the purposes of this section, the regulated
person:

(a) need not give the client the Product Disclosure Statement at
or before the time when it would otherwise be required to be
given; and

(b) must give the client the Product Disclosure Statement as soon
as is reasonably practicable and in any event within 3 months
after the product is issued to the client; and

(c) need not give the client the Product Disclosure Statement at
all if the client ceases to be a member of the superannuation
fund concerned before the regulated person is required to
give the Product Disclosure Statement under paragraph (b).

1012G Product Disclosure Statement may sometimes be provided
later

(1) The regulated person may deal with a financial product under this
section only if:
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(a) the financial product is one for which an application form is
not required under section 1016A and section 1019B (cooling
off period) will apply if the client enters into a legal
obligation to acquire the product pursuant to the
recommendation or offer that constitutes the relevant
conduct; or

(b) the financial product is:

(i) a basic deposit product; or
(i1) a facility for making non-cash payments that is related
to a basic deposit product; or
(iii) a financial product of a kind prescribed by regulations
made for the purposes of this subparagraph.

(2) In a recommendation situation or an issue situation, the regulated
person need not give the client a Product Disclosure Statement for
the financial product at or before the time when it would otherwise
be required to be given if:

(a) the client expressly instructs the regulated person that they
require:
(i) in a recommendation situation—the advice constituting
the recommendation; or
(i1) in an issue situation—the financial product;

to be provided or issued immediately, or by a specified time;
and

(b) it is not reasonably practicable, while complying with the
client’s instructions, to give the client the Product Disclosure
Statement at or before the time when it would otherwise be
required to be given.

The regulated person must comply with subsection (3) instead.

(3) The regulated person must:

(a) at or before the time referred to in paragraph (2)(b), orally
communicate the following information to the client:
(1) the name and contact details of the issuer of the
financial product; and
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(i1) information about the essential features of the financial
product; and
(ii1) the information that would be required to be in a
Product Disclosure Statement for the financial product
by paragraphs 1013D(1)(c), (d), (g) and (i); and
(b) give the client the Product Disclosure Statement as soon as
practicable after that time, and in any event not later than:
(i) the time when the confirmation requirement (if
applicable) is complied with; or
(i) the end of the fifth day after the day on which the
financial product was issued or sold to the client.

(3A) The information referred to in paragraph (3)(a) must be
communicated in a clear, concise and effective manner.

(4) For the purposes of paragraph (3)(b), the confirmation requirement
is complied with when:
(a) the client receives confirmation, as mentioned in
paragraph 1017F(5)(a), of the transaction by which they
acquired the financial product; or
(b) confirmation of that transaction is available to the client by a
facility as mentioned in paragraph 1017F(5)(b).

1012GA Product Disclosure Statement for certain general insurance
product quotes may be provided later, or is not required

(1) A regulated person, in making an offer to issue, or an offer to
arrange for the issue of, a general insurance product to a client,
may deal with the product under this section only if:

(a) the offer is made by or at the same time as giving a quote to
the client in the course of, or because of, a telephone call
with the client that is not unsolicited contact; and

(b) in the course of the phone call, but before the offer is made,
the regulated person orally communicates the following
information to the client in a clear, concise and effective
manner:
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(i) if the insurance cover under the product is subject to
exclusions or limitations—that fact, and the fact that
information about those exclusions and limitations is
contained in the Product Disclosure Statement for the
product;

(i1) that the level of insurance cover under the product may
be different from the level of insurance cover under
other general insurance products; and

(c) the regulated person asks the client whether the client wants
to be given a Product Disclosure Statement for the product,
but does not influence the client’s decision to elect to be
given the Product Disclosure Statement.

(2) In the course of the telephone call:

(a) if the client informs the regulated person that the client wants
to be given the Product Disclosure Statement—the regulated
person must give the Product Disclosure Statement to the
client as soon as practicable after the time the offer is made;
or

(b) if the client informs the regulated person that the client does
not want to be given the Product Disclosure Statement—the
regulated person does not have to give the client the Product
Disclosure Statement in relation to the making of the offer.

Note: The regulated person may need to give a Product Disclosure
Statement to the client at or before the time specified in section 1012B
if, in the course of the telephone call or later, the client applies for, or

otherwise offers to acquire, the product, or the product is issued to the
client.

(3) In this section:

quote means, in relation to a general insurance product, a statement
of the cost (and not merely an estimate of the likely cost) of the
product if the cost is calculated by a regulated person having
regard to information given to them by a client.
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1012H Obligation to take reasonable steps to ensure that Product

Disclosure Statement is given to person electing to be
covered by group financial product

(1) This section covers the situation in which a financial product:
(a) is issued to a person; and
(b) covers, or is designed to cover, a group of people; and

(c) may cover a particular person (the new group member) if the
person elects to be covered by the financial product.

(2) The issuer must take reasonable steps to ensure that the new group
member is given a Product Disclosure Statement for the financial
product in accordance with this Division before the new group
member makes an election to be covered by the financial product.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(3) For the purposes of this section, a person is covered by a financial
product if benefits are, or may be, provided under the financial
product directly to:

(a) the person; or
(b) arelative of the person; or
(c) a person nominated by the person.

10121 Obligation to give employer a Product Disclosure Statement

in relation to certain superannuation products and RSAs

(1) At or before the time when a person (the applicant) becomes a
standard employer-sponsor of a superannuation entity, the person
(the issuer) who is to provide the superannuation products to the
applicant’s employees must give the applicant a Product Disclosure
Statement in accordance with this Division for each of those
superannuation products.

2) If:
(a) aperson (the applicant) applies for the issue of an RSA to
the employee; and
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(b) the applicant has not previously applied to the RSA provider
for the issue to any employee of an RSA of the same kind,
the person (the issuer) who is to issue the RSA to the employee
must, at or before the time when the RSA is issued to the
employee, give the applicant a Product Disclosure Statement in
accordance with this Division for the RSA.

(2A) If:

(a) atrustee (the applicant), under Part 24 of the Superannuation
Industry (Supervision) Act 1993, applies on behalf of a
person for the issue of an interest in a relevant
superannuation entity; and

(b) the applicant has not previously applied under that Part for
the issue of an interest in that entity on behalf of any person;

the person (the issuer) who is to issue the interest to the person
must, at or before the time when the interest is issued to the person,
give the applicant a Product Disclosure Statement in accordance
with this Division for the interest.

(2B) If:

(a) atrustee (the applicant), under Part 9 of the Retirement
Savings Accounts Act 1997, applies on behalf of a person for
the issue of an interest in a relevant superannuation entity;
and

(b) the applicant has not previously applied under that Part for
the issue of an interest in that entity on behalf of any person;

the person (the issuer) who is to issue the interest to the person
must, at or before the time when the interest is issued to the person,
give the applicant a Product Disclosure Statement in accordance
with this Division for the interest.

(3) The issuer does not have to give the applicant a Product Disclosure
Statement under subsection (1), (2), (2A) or (2B) for a financial
product if:

(a) the applicant has already received a Product Disclosure
Statement for that financial product that contains all of the
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information that the first-mentioned Product Disclosure
Statement would be required to contain; or

(b) the issuer believes on reasonable grounds that paragraph (a)
applies.

Note: Information in a Supplementary Product Disclosure Statement is taken
to be contained in the Product Disclosure Statement it supplements
(see section 1014D).

(4) The issuer need not give the applicant a Product Disclosure
Statement under subsection (1), (2), (2A) or (2B) in the
circumstances specified in the regulations.

(5) In this section:

(a) terms used in subsection (1) that are defined for the purposes
of the Superannuation Industry (Supervision) Act 1993 have
the same meanings as in that Act; and

(b) terms used in subsection (2) that are defined for the purposes
of the Retirement Savings Accounts Act 1997 have the same
meanings as in that Act; and

(c) relevant superannuation entity has the same meaning as in
section 1016A of this Act.

1012JA Treatment of arrangements under which a person can
instruct another person to acquire a financial product

Definitions
(1) In this section:

acquirer, in relation to a custodial arrangement, has the meaning
given by the definition of custodial arrangement.

client, in relation to a custodial arrangement, has the meaning
given by the definition of custodial arrangement.

custodial arrangement means an arrangement between a person
(the provider) and another person (the client) (whether or not there
are also other parties to the arrangement) under which:
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(a) the client is, or is entitled, to give an instruction that a
particular financial product, or a financial product of a
particular kind, is to be acquired; and

(b) if the client gives such an instruction, a person (the acquirer),
being the provider or a person with whom the provider has or
will have an arrangement, must (subject to any discretion
they have to refuse) acquire the financial product, or a
financial product of that kind; and

(c) if the acquirer acquires the financial product, or a financial
product of that kind, pursuant to an instruction given by the
client, either:

(1) the product is to be held on trust for the client or another
person nominated by the client; or

(i1) the client, or another person nominated by the client, is
to have rights or benefits in relation to the product or a
beneficial interest in the product, or in relation to, or
calculated by reference to, dividends or other benefits
derived from the product.

instruction includes a direction or request.

provider, in relation to a custodial arrangement, has the meaning
given by the definition of custodial arrangement.

regulated acquisition means an acquisition of a financial product
pursuant to an instruction by the client under a custodial
arrangement, being an acquisition:
(a) by way of issue by the issuer (the regulated person); or
(b) pursuant to a sale by a person (the regulated person) in
circumstances described in subsection 1012C(5), (6) or (8).

regulated person, in relation to a regulated acquisition of a
financial product, has the meaning given by paragraph (a) or (b) (as
the case requires) of the definition of regulated acquisition.
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Obligation on provider to give client a PDS

(2) Before a regulated acquisition of a financial product occurs
pursuant to an instruction given by the client under a custodial
arrangement, the provider must give the client a Product Disclosure
Statement for the product if a Product Disclosure Statement for the
product would, if there were an equivalent direct acquisition by the
client, be required by subsection 1012B(3) or 1012C(3) (see
subsection (3) of this section) to be given to the client by the
regulated person before that acquisition occurred. For this purpose,
an equivalent direct acquisition is an acquisition that would occur
if:

(a) the product were instead being offered for issue or sale direct
to the client by the regulated person for the same price (or for
the appropriate proportion of that price, if the transaction for
the regulated acquisition also covers other products); and

(b) the circumstances of that issue or sale to the client were
otherwise the same as those in which the regulated
acquisition will occur.

Determining whether a PDS would have to be given for an
equivalent direct acquisition

(3) The following provisions apply for the purpose of determining
whether the regulated person would be required by
subsection 1012B(3) or 1012C(3) to give the client a Product
Disclosure Statement for the financial product:

(a) the effect of the provisions referred to in
subsection 1012B(5) or 1012C(10), as the case requires, as
they have effect subject to the following paragraphs, must be
taken into account;

(b) subsections 1012D(1), (2) and (2A) apply as if references in
those subsections to the regulated person’s belief in relation
to a matter were instead references to the provider’s belief in
relation to that matter;

(c) subsections 1012D(2) and (3) apply as if references to the
client already holding a financial product of the same kind
also included a reference to a person already holding a
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financial product of the same kind as a result of an
instruction given by the client under a custodial arrangement;

(d) sections 1012E and 1012F are to be disregarded;
(e) section 1012G has effect in accordance with subsection (4).

Modification of section 1012G

(4) The following provisions apply in relation to section 1012G:

(a) in determining for the purposes of subsection (2) whether the
regulated person would be required by subsection 1012B(3)
or 1012C(3) to give the client a Product Disclosure Statement
for the financial product, subsection 1012G(2) applies as if
the reference to the client instructing the regulated person (in
an issue situation) that they require the financial product to
be provided or issued immediately, or by a specified time,
were instead a reference to the client instructing the provider
that they require the financial product to be acquired
immediately, or by a specified time;

(b) if, because of subsection 1012G(2) as it applies because of
paragraph (a) of this subsection, the provider does not have
to give the client a Product Disclosure Statement for a
financial product before a regulated acquisition of the
financial product occurs pursuant to an instruction given by
the client under a custodial arrangement:

(i) subsection 1012G(2) applies in relation to the provider,
the client and the regulated acquisition as if the
obligation it imposes to comply with
subsection 1012G(3) were imposed on the provider; and

(i1) subsection 1012G(3) applies in relation to the provider,
the client and the regulated acquisition as if the
reference to the regulated person were instead a
reference to the provider, as if
subparagraph 1012G(3)(b)(i) were omitted and as if the
reference in subparagraph 1012G(3)(b)(ii) to the day on
which the financial product was issued or sold to the
client were instead a reference to the day on which the
regulated acquisition occurs.
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)

(6)

(7

®)

Modification of section 10134

Section 1013 A applies in relation to a regulated acquisition as if:

(a) paragraph 1013A(1)(b) also covered a Product Disclosure
Statement that is required to be given by subsection (2) of
this section in relation to an acquisition covered by
paragraph (a) of the definition of regulated acquisition in
subsection (1) of this section; and

(b) paragraph 1013A(2)(b) also covered a Product Disclosure
Statement that is required to be given by subsection (2) of
this section in relation to an acquisition covered by
paragraph (b) of the definition of regulated acquisition in
subsection (1) of this section.

Provider is not an agent for the purposes of section 1015C

For the purposes of the application of section 1015C in relation to a
regulated acquisition, the provider in relation to the relevant
custodial arrangement is taken not to be an agent of the client.

Provider is covered by sections 1015E, 1021F and 10211

Sections 1015E, 1021F and 10211 apply in relation to a regulated
acquisition as if the references to a regulated person were instead
references to the provider in relation to the relevant custodial
arrangement.

Regulations may provide for other modifications

The regulations may provide for other modifications of provisions
of this Part that are to have effect in relation to regulated
acquisitions.

1012J Information must be up to date

The information in a Product Disclosure Statement must be up to
date as at the time when it is given.

Note: A Supplementary Product Disclosure Statement containing updated
information may be given with a Product Disclosure Statement that

2
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has become out of date. The updated information is taken to be
included in the Product Disclosure Statement (see section 1014D).

1012K Anti-avoidance determinations

(1) ASIC may determine in writing that a number of different bodies
are closely related and that their transactions should be aggregated
for the purposes of this Subdivision. If ASIC does so:

(a) an issue, sale or transfer of financial products of any other
bodies is taken to also be an issue, sale or transfer of the
financial products of each of the other bodies by those
bodies; and

(b) any money received from an issue, sale or transfer of
financial products of any of the bodies is taken to also be
received by each of the other bodies from an issue, sale or
transfer of its own financial products.

ASIC must give written notice of the determination to each of the
bodies.

(2) ASIC may determine in writing that the transactions of a body and
of a person who controls the body should be aggregated for the
purposes of this Subdivision. If ASIC does so:

(a) an issue of financial products of the body is taken to also be
the transfer of the financial products by the controller; and

(b) any money received from an issue of financial products of
the body is taken to also be received by the controller from a
transfer of the financial products; and

(c) asale or transfer of financial products of the body by the
controller is taken to also be the issue of the financial
products by the body; and

(d) any money received from a sale or transfer of financial
products of the body by the controller is taken to also be
received by the body from an issue of the financial products.

ASIC must give written notice of the determination to the body and
the controller.
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Subdivision C—Preparation and content of Product Disclosure
Statements

1013A Who must prepare Product Disclosure Statement

(1) A Product Disclosure Statement that:

(a) is required to be given by section 1012A (otherwise than in a
situation in which the recommendation concerned relates to
an offer described in subsection 1012C(3) or (4)); or

(b) is required to be given by section 1012B; or

(c) section 1012H requires an issuer to take reasonable steps to
ensure is given to a new group member; or

(d) is required to be given by section 1012I;

must be a document that has been prepared by the issuer of the

financial product. A Product Disclosure Statement of this kind is
an issue Statement.

(2) A Product Disclosure Statement that:

(a) is required to be given by section 1012A in a situation in
which the recommendation concerned relates to an offer
described in subsection 1012C(3) or (4)); or

(b) is required to be given by section 1012C;

must be a document that has been prepared by the person making
the offer to sell the financial product. A Product Disclosure
Statement of this kind is a sale Statement.

(3) The person by whom, or on whose behalf, a Product Disclosure
Statement for a financial product is required to be prepared is the
responsible person for the financial product.

(4) For the purposes of this Part, a Product Disclosure Statement
prepared on behalf of a person is taken to be prepared by the
person.
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1013B Title of Product Disclosure Statement

(1) The title “Product Disclosure Statement” must be used on the cover
of, or at or near the front of, a Product Disclosure Statement.

(2) In any other part of a Product Disclosure Statement, “Product
Disclosure Statement” may be abbreviated to “PDS”.

1013C Product Disclosure Statement content requirements

(1) A Product Disclosure Statement:

(a) must include the following statements and information
required by this Subdivision:

(i) the statements and information required by
section 1013D; and

(i1) the information required by section 1013E; and

(iii) the information required by the other provisions of this
Subdivision; and
(b) may also:
(1) include other information; or
(i1) refer to other information that is set out in another
document.
Note: A Supplementary Product Disclosure Statement containing additional
information may be given with a Product Disclosure Statement that
does not contain all the required information. The additional

information is taken to be included in the Product Disclosure
Statement (see section 1014D).

(2) The information required by sections 1013D and 1013E need only
be included in the Product Disclosure Statement to the extent to
which it is actually known to:

(a) the responsible person; and

(b) in the case of a sale Statement—the issuer of the financial
product; and

(c) any person named in the Statement as an underwriter of the
issue or sale of the financial product; and

(d) any person:
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(i) named in the Statement as a financial services licensee
providing services in relation to the issue or sale of the
financial product; and

(i) who participated in any way in the preparation of the
Statement; and
(e) any person who has given a consent referred to in
section 1013K in relation to a statement included in the
Statement; and

(f) any person named in the Statement with their consent as
having performed a particular professional or advisory
function; and

(g) if any of the above persons is a body corporate—any director
of that body corporate.

(3) The information included in the Product Disclosure Statement must
be worded and presented in a clear, concise and effective manner.

(4) The responsible person may include in the Product Disclosure
Statement a statement about the association between the financial
product and another person.

(5) The responsible person must not include a statement about the
association between the financial product and a person if:
(a) the statement creates the impression that the financial product
is issued or sold by that other person; and
(b) the person has not issued or sold the product.

(6) The responsible person must not include a statement about the
association between the financial product and a person if:
(a) the statement creates the impression that the financial product
is guaranteed or underwritten by that other person; and

(b) the person has not guaranteed or underwritten the product.

(7) If the Product Disclosure Statement states that a person provides,
or is to provide, services in relation to the financial product, the
Product Disclosure Statement must clearly distinguish between the
respective roles of that person and the issuer or seller of the
financial product.
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1013D Product Disclosure Statement content—main requirements

(1) Subject to this section, subsection 1013C(2) and sections 1013F
and 1013FA, a Product Disclosure Statement must include the
following statements, and such of the following information as a
person would reasonably require for the purpose of making a
decision, as a retail client, whether to acquire the financial product:

(a) a statement setting out the name and contact details of:
(1) the issuer of the financial product; and
(i1) if the Statement is a sale Statement—the seller; and

(b) information about any significant benefits to which a holder
of the product will or may become entitled, the circumstances
in which and times at which those benefits will or may be
provided, and the way in which those benefits will or may be
provided; and

(c) information about any significant risks associated with
holding the product; and

(d) information about:

(1) the cost of the product; and

(i) any amounts that will or may be payable by a holder of
the product in respect of the product after its acquisition,
and the times at which those amounts will or may be
payable; and

(ii1) if the amounts paid in respect of the financial product
and the amounts paid in respect of other financial
products are paid into a common fund—any amounts
that will or may be deducted from the fund by way of
fees, expenses or charges; and

(e) if the product will or may generate a return to a holder of the
product—information about any commission, or other similar
payments, that will or may impact on the amount of such a
return; and

(f) information about any other significant characteristics or
features of the product or of the rights, terms, conditions and
obligations attaching to the product; and
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(g) information about the dispute resolution system that covers
complaints by holders of the product and about how that
system may be accessed; and

(h) general information about any significant taxation
implications of financial products of that kind; and

(i) information about any cooling-off regime that applies in
respect of acquisitions of the product (whether the regime is
provided for by a law or otherwise); and

(§) if the product issuer (in the case of an issue Statement) or the
seller (in the case of a sale Statement) makes other
information relating to the product available to holders or
prospective holders of the product, or to people more
generally—a statement of how that information may be
accessed; and

(k) any other statements or information required by the
regulations; and

(1) if the product has an investment component—the extent to
which labour standards or environmental, social or ethical
considerations are taken into account in the selection,
retention or realisation of the investment; and

(m) unless in accordance with the regulations, for information to
be disclosed in accordance with paragraphs (b), (d) and (e),
any amounts are to be stated in dollars.

(2) For the purposes of paragraph (1)(d), an amount will or may be
payable in respect of a financial product by the holder of the
financial product if:

(a) the holder will or may have to pay an amount in respect of
the product; or

(b) an amount will or may be deducted from:
(i) a payment to be made by the holder; or
(il) a payment to be made to the holder; or
(iii)) an amount held on the holder’s behalf under the
financial product; or
(c) an account representing the holder’s interest in the financial
product will or may be debited with an amount.
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It includes an amount that the holder will or may have to pay, or
that will or may be deducted or debited, as a fee, expense or charge
in relation to a particular transaction in relation to the financial
product.

(2A) For the purposes of paragraph (1)(1), products which have an
investment component include superannuation products, managed
investment products, foreign passport fund products and
investment life insurance products.

(3) Subsection (1) requires information to be included in the Product
Disclosure Statement only to the extent to which the requirement is
applicable to the financial product. The Product Disclosure
Statement does not need to indicate that a particular requirement is
not applicable to the financial product.

(4) The regulations may:

(a) provide that a provision of subsection (1) does not apply in a
particular situation; or

(b) provide that particular information is not required by a
provision of subsection (1), either in a particular situation or
generally; or

(c) provide a more detailed statement of the information that is
required by a provision of subsection (1), either in a
particular situation or generally.

1013DA Information about ethical considerations etc.

ASIC may develop guidelines that must be complied with where a
Product Disclosure Statement makes any claim that labour
standards or environmental, social or ethical considerations are
taken into account in the selection, retention or realisation of the
investment.
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1013E General obligation to include other information that might
influence a decision to acquire

Subject to subsection 1013C(2) and sections 1013F and 1013FA, a
Product Disclosure Statement must also contain any other
information that might reasonably be expected to have a material
influence on the decision of a reasonable person, as a retail client,
whether to acquire the product.

1013F General limitations on extent to which information is
required to be included

(1) Despite anything in section 1013D or 1013E, information, or a
statement containing information, is not required to be included in
a Product Disclosure Statement if it would not be reasonable for a
person considering, as a retail client, whether to acquire the
product to expect to find the information in the Statement.

(2) In considering whether it would not be reasonable for a person
considering, as a retail client, whether to acquire the product to
expect to find particular information in the Statement, the matters
that may be taken into account include, but are not limited to:

(a)
(b)

(©)

(d)

(e)
)

the nature of the product (including its risk profile); and

the extent to which the product is well understood by the
kinds of person who commonly acquire products of that kind
as retail clients; and

the kinds of things such persons may reasonably be expected
to know; and

if the product is an ED security that is not a continuously
quoted security—the effect of the following provisions:

(i) Chapter 2M as it applies to disclosing entities;
(i1) sections 674, 674A, 675 and 675A; and

the way in which the product is promoted, sold or distributed;
and

any other matters specified in the regulations.
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1013FA Information not required to be included in PDS for
continuously quoted securities

(1) This section applies to a Product Disclosure Statement that relates
to a continuously quoted security.

(2) Despite anything in section 1013D, 1013E or 1013F, information is
not required to be included in the Product Disclosure Statement if:
(a) for a continuously quoted security that is not a security of a
notified foreign passport fund—the information is included

in any of the following documents:
(i) the annual financial report most recently lodged with
ASIC by the issuer of the product;

(ia) if the issuer of the product has lodged with ASIC a
sustainability report—the most recently lodged
sustainability report;

(i1) any half-year financial report lodged with ASIC by the
issuer of the product after the lodgment of that annual
financial report and before the date of the Product
Disclosure Statement;

(iii) any continuous disclosure notices given by the issuer of
the product after the lodgment of that annual financial
report and before the date of the Product Disclosure
Statement; and

(aa) for a continuously quoted security of a notified foreign
passport fund—the information is included in any of the
following documents:

(i) a copy of a report for the fund for the most recent
financial year for the fund, prepared in accordance with
the financial reporting requirements applying to the
fund under the Passport Rules for the home economy
for the fund;

(i1) a copy of an auditor’s report that relates to the report
mentioned in subparagraph (i);

(iii) any continuous disclosure notices given by the issuer of
the product after the lodgment of the report mentioned
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in subparagraph (i) and before the date of the Product
Disclosure Statement; and
(b) the Product Disclosure Statement:

(1) states that as a disclosing entity, the issuer of the
product is subject to regular reporting and disclosure
obligations; and

(i1) informs people of their right to obtain a copy of any of
the documents referred to in paragraph (a) or (aa) (as the
case requires).

If the Product Disclosure Statement informs people of their right to
obtain a copy of the document, the issuer of the product must give
a copy of the document free of charge to anyone who asks for it.

(3) ASIC may determine that this section does not apply to Product
Disclosure Statements for continuously quoted securities if ASIC is
satisfied that in the previous 12 months:

(a) the issuer of the continuously quoted securities contravened:
(1) the provisions of Chapter 2M; or
(i1) subsection 674(2), 674A(2), 675(2) or 675A(2); or
(iii) subsection 1012DAA(10) or 1012DA(9); or

(iv) section 1308 as it applies to a notice under
subsection 1012DAA(2) or 1012DA(5); or

(b) the responsible person for the Product Disclosure Statement
contravened section 1016E, 1021D, 1021E or 10211J.

(4) The determination must be made in writing and ASIC must publish
a copy of the determination in the Gazette.

1013G Product Disclosure Statement must be dated

A Product Disclosure Statement must be dated. The date must be:

(a) if a copy of the Product Disclosure Statement has been
lodged with ASIC (see section 1015B)—the date on which it
was so lodged; or

(b) in any other case—the date on which the Product Disclosure
Statement was prepared or its preparation was completed.
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1013GA Extra requirements if Product Disclosure Statement relates
to foreign passport fund products

(1) This section applies to a Product Disclosure Statement that relates
to foreign passport fund products.

(2) The Product Disclosure Statement must:

(a) identify the home economy for the notified foreign passport
fund to which the foreign passport fund products relate; and

(b) include a statement that:
(i) the operation of the fund is regulated by the law of the
home economy for the fund; and
(i1) the operator of the fund and the custodian of the assets
of the fund are regulated under the law of the home
economy for the fund; and
(ii1) the rights and remedies available to a person who
acquires the foreign passport fund product may differ
from the rights and remedies available in relation to a
registered scheme; and
(iv) information made available to members of the fund in
the home economy will from time to time be made
available to Australian members of the fund by posting
the information on the fund’s website; and
(c) include an outline of the main rights and remedies available
under the law of the home economy for the fund to persons
who acquire the foreign passport fund product in this
jurisdiction; and
(d) include an outline of how information mentioned in
subparagraph (b)(iv) may be accessed by Australian members
of the fund; and
(e) include a statement that the rights of a member of the fund on
the fund being wound up are mainly determined under the

constitution for the fund and the law of the home economy
for the fund.
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1013H Requirements if Product Disclosure Statement states or
implies that financial product will be able to be traded

If a Product Disclosure Statement states or implies that the
financial product will be able to be traded on a financial market
(whether in Australia or elsewhere), the Statement must state that:
(a) the product is able to be traded on that market; or
(b) an application has been made to the operator of that market
for the taking of such action as is necessary to enable the
product to be traded on that market; or
(c) an application of a kind referred to in paragraph (b) will be
made to the operator of that market within 7 days after the
date of the Statement.

10131 Extra requirements if Product Disclosure Statement relates to
managed investment products that are ED securities

(1) This section applies to a Product Disclosure Statement that relates
to managed investment products that are ED securities.

(2) The Product Disclosure Statement must include a statement that:
(a) as a disclosing entity, the scheme is subject to regular
reporting and disclosure obligations; and

(b) copies of documents lodged with ASIC in relation to the
scheme may be obtained from, or inspected at, an ASIC
office.

(3) The Product Disclosure Statement must either:
(a) inform people of their right to obtain a copy of the following
documents:
(i) the annual financial report most recently lodged with

ASIC by the scheme;

(ia) if the scheme has lodged with ASIC a sustainability
report—the most recently lodged sustainability report;

(i) any half-year financial report lodged with ASIC by the
scheme after the lodgment of that annual financial
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report and before the date of the Product Disclosure
Statement;

(iii) any continuous disclosure notices given by the scheme
after the lodgment of that annual report and before the
date of the Product Disclosure Statement; or

(b) include, or be accompanied by, a copy of the relevant
document or documents.

@ If:
(a) the Product Disclosure Statement informs people of their
right to obtain a copy of a document referred to in
subsection (3); and

(b) aperson asks the issuer (in the case of an issue Statement) or
the seller (in the case of a sale Statement) for a copy of the
document;

the issuer or seller must give (see subsection (5)) the person a copy
of the document free of charge as soon as practicable, and in any
event within 5 days, after receiving the person’s request.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(5) In subsection (4), give means give in a way that would satisfy the
requirements of section 1015C if the copy of the document were a
Statement to which that section applied.

1013IA Extra requirements if Product Disclosure Statement relates
to foreign passport fund products that are ED securities

(1) This section applies to a Product Disclosure Statement that relates
to foreign passport fund products that are ED securities.

(2) The Product Disclosure Statement must include a statement that:

(a) as a disclosing entity, the fund is subject to regular reporting
and disclosure obligations; and

(b) copies of documents lodged with ASIC in relation to the fund
may be obtained from, or inspected at, an ASIC office.

(3) The Product Disclosure Statement must either:
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(a) inform people of their right to obtain a copy of the following
documents:

(1) a copy of a report for the most recent financial year for
the fund, prepared in accordance with the financial
reporting requirements applying to the fund under the
Passport Rules for the home economy for the fund;

(i) a copy of each auditor’s report that relates to the report
mentioned in subparagraph (i); or
(b) include, or be accompanied by, a copy of that document or
those documents.

(4) Subsections (5) and (6) apply if:

(a) the Product Disclosure Statement informs people of their
right to obtain a copy of a document referred to in
subsection (3); and

(b) aperson asks the issuer (in the case of an issue Statement) or
the seller (in the case of a sale Statement) for a copy of the
document.

(5) The issuer or seller must give (see subsection (6)) the person a
copy of the document:
(a) free of charge; and
(b) as soon as practicable, and in any event within 5 days, after
receiving the person’s request; and
(c) if the person asks the issuer or seller for a copy of the
document in English—in English.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(6) In subsection (5), give means give in a way that would satisfy
requirements of section 1015C if the copy of the document were a
Statement to which that section applied.

1013J Requirements if Statement has been lodged with ASIC

A Product Disclosure Statement, a copy of which has been lodged
with ASIC (see section 1015B), must include a statement that:
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(a) a copy of the document has been lodged with ASIC; and
(b) ASIC takes no responsibility for the content of the document.

1013K Requirements relating to consents to certain statements

(1) A Product Disclosure Statement must only include a statement
made by a person, or a statement said in the Product Disclosure
Statement to be based on a statement made by a person, if:

(a) the person has consented to the statement being included in
the Product Disclosure Statement in the form and context in
which it is included; and

(b) the Product Disclosure Statement states that the person has
given this consent; and

(c) the person has not withdrawn this consent before the date of
the Product Disclosure Statement.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) The person who prepared the Product Disclosure Statement must
not, without reasonable excuse, fail to keep the consent, or a copy
of it, for the period, and in the manner, required by the regulations.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

1013L Product Disclosure Statement may consist of 2 or more
separate documents given at same time

(1) Subject to this section, a Product Disclosure Statement may be
made up of 2 or more separate documents that are given at the
same time.

(2) Each of the documents must have on the cover of the document, or
at or near the front of the document, a statement:
(a) to the effect that the document is part of a Product Disclosure
Statement; and
(b) that (subject to subsection (3)) identifies the other documents
that make up the Product Disclosure Statement.
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3)

“4)

6)

(6)

(7

If there are or may be different versions of a document referred to
in paragraph (2)(b), the statement required by subsection (2) does
not have to identify any particular one of those versions and may

instead identify the document generically.

Note: For example, if a Product Disclosure Statement is made up of a core
document that is not updated very frequently, and a separate document
providing information about remuneration that is updated more
frequently:

(a) the statement in the core document need only refer to the fact that
it, and a separate document about remuneration, make up the
Product Disclosure Statement; and

(b) the statement in the document about remuneration need only
refer to the fact that it, and a separate document about all other
required matters, make up the Product Disclosure Statement.

The requirement of section 1013B (title of Product Disclosure
Statement) is taken to be satisfied if the title “Product Disclosure
Statement” is used on the cover of, or at or near the front of, at
least one of the documents that make up the Product Disclosure
Statement.

The requirement of section 1013G (dating of Product Disclosure
Statement) must be separately complied with in relation to each of
the documents. If, for any purpose, a single date needs to be
determined as the date of the Product Disclosure Statement as a
whole, that date is the most recent of the dates of those documents.

Section 1015E applies to an alteration to one of the documents as
though the reference in that section to the date specified in the
Product Disclosure Statement were a reference to the date specified
in the document.

The regulations may impose additional requirements to be
complied with if a Product Disclosure Statement is made up of 2 or
more documents.
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1013M Combining a Product Disclosure Statement and a Financial
Services Guide in a single document

For provisions about combining a Product Disclosure Statement
and a Financial Services Guide in a single document, see
section 942DA and regulations made for the purposes of that
section.

Subdivision D—Supplementary Product Disclosure Statements

1014A Meaning of Supplementary Product Disclosure Statement

A Supplementary Product Disclosure Statement is a document by
which a person who has prepared a Product Disclosure Statement
(the PDS)) can:

(a) correct a misleading or deceptive statement in the PDS; or

(b) correct an omission from the PDS of information it is
required to contain; or
(c) update, or add to, the information contained in the PDS; or
(d) change a statement of a kind referred to in
paragraph 1016E(1)(a) or (b).

Note: In certain circumstances a Replacement Product Disclosure Statement
may be prepared instead of a Supplementary Product Disclosure
Statement (see Subdivision DA).

1014B Title of Supplementary Product Disclosure Statement

(1) The title “Supplementary Product Disclosure Statement” must be
used on the cover of, or at or near the front of, a Supplementary
Product Disclosure Statement.

(2) In any other part of a Supplementary Product Disclosure
Statement, “Supplementary Product Disclosure Statement” may be
abbreviated to “SPDS”.
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1014C Form of Supplementary Product Disclosure Statement

At the beginning of a Supplementary Product Disclosure Statement
there must be:
(a) a statement that it is a Supplementary Product Disclosure
Statement; and
(b) an identification of the Product Disclosure Statement that it
supplements; and

(c) astatement that it is to be read together with that Product
Disclosure Statement and any other specified Supplementary
Disclosure Statements.

1014D Effect of giving person a Supplementary Product Disclosure
Statement

If:
(a) aperson is given a Product Disclosure Statement (the PDS);
and
(b) at the same time, or later, they are given a Supplementary
Product Disclosure Statement (the SPDS) that supplements
the PDS;
the PDS is taken, from when the SPDS is given to the person, to
include the information and statements contained in the SPDS.

1014E Situation in which only a Supplementary Product Disclosure
Statement need be given

If:

(a) apart from this section, a person would be required to give
another person (the client) a Product Disclosure Statement
(the new PDS) relating to a financial product; and

(b) the client has, because of some previous conduct, already
received a Product Disclosure Statement (the earlier PDS)
relating to the financial product; and

(¢) the earlier PDS contains some, but not all, of the information
that the new PDS is required to contain;
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the person may, instead of giving the client the new PDS, give the
client a Supplementary Product Disclosure Statement that contains
the additional information.

1014F Application of other provisions in relation to Supplementary
Product Disclosure Statements

Sections 1013A, 1013G, 1013H, 1013J and 1013K, and
subsections 1013C(3) to (7), apply in relation to a Supplementary
Product Disclosure Statement in the same way as they apply to a
Product Disclosure Statement.

Subdivision DA—Replacement Product Disclosure Statements

1014G Application of this Subdivision—stapled securities

This Subdivision applies if:

(a) a Product Disclosure Statement has been lodged in relation to
an offer for the issue or sale of an interest in a managed
investment scheme; and

(b) the interest can only be transferred together with one or more
securities; and

(c) adisclosure document has been lodged in relation to an offer
for the issue or sale of the security (or securities).

1014H Meaning of Replacement Product Disclosure Statement

A Replacement Product Disclosure Statement is a document that
replaces the Product Disclosure Statement (the earlier PDS)
mentioned in paragraph 1014G(a) in order to:
(a) correct a misleading or deceptive statement in the earlier
PDS; or
(b) correct an omission from the earlier PDS of information it is
required to contain; or
(c) update, or add to, the information contained in the earlier
PDS; or
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(d) change a statement of a kind referred to in
paragraph 1016E(1)(a) or (b).

1014J Consequences of lodging a Replacement Product Disclosure
Statement

If a Replacement Product Disclosure Statement is prepared in
accordance with section 1014K and lodged with ASIC as provided
by Subdivision E (in its application under section 1014L), a
reference to a Product Disclosure Statement is taken to be a
reference to the Replacement Product Disclosure Statement for the
purposes of the application of this Act to events that occur after the
lodgment.
Note: This section means, for example, that offers made after lodgment of
the Replacement Product Disclosure Statement must be accompanied

by copies of the Replacement Product Disclosure Statement and not
the earlier PDS.

1014K Form, content and preparation of Replacement Product
Disclosure Statements

(1) At the beginning of a Replacement Product Disclosure Statement,
there must be:
(a) a statement that it is a Replacement Product Disclosure
Statement; and
(b) an identification of the Product Disclosure Statement it
replaces.

(2) The title “Replacement Product Disclosure Statement” must be
used on the cover of, or at or near the front of, a Replacement
Product Disclosure Statement.

(3) In any other part of a Replacement Product Disclosure Statement,
“Replacement Product Disclosure Statement” may be abbreviated
to “RPDS”.

(4) Otherwise, section 1012J and Subdivision C (apart from
section 1013B) apply in relation to a Replacement Product
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Disclosure Statement in the same way as they apply to a Product
Disclosure Statement.

Note: Section 1012J provides that the information in a Product Disclosure
Statement must be up to date at the time it is given. Subdivision C
deals with the preparation and content of Product Disclosure
Statements.

1014L Giving, lodgment and notice of Replacement Product
Disclosure Statements

Subdivision E applies in relation to a Replacement Product
Disclosure Statement in the same way as it applies to a Product
Disclosure Statement that is required to be lodged with ASIC under
section 1015B.

Subdivision E—OQOther requirements relating to Product
Disclosure Statements and Supplementary Product
Disclosure Statements

1015A Subdivision applies to Product Disclosure Statements and
Supplementary Product Disclosure Statements

This Subdivision applies to Product Disclosure Statements and to
Supplementary Product Disclosure Statements. Both kinds of
document are referred to in this Subdivision as a Statement.

1015B Some Statements must be lodged with ASIC

(1) A copy of a Statement must have been lodged with ASIC in a
prescribed form (in accordance with the requirements of
subsection (2) for consents) before the Statement is given to a
person for the purposes of a provision of this Part if:

(a) the following subparagraphs apply:
(1) the financial product is a managed investment product;
and

(i1) the Statement states or implies that the product will be
able to be traded on a financial market; and
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(iii) the Statement meets the requirements set out in
section 1013H; or

(b) the financial product is a managed investment product that
can be traded on a financial market; or

(ba) the financial product is:

(1) a managed investment product of an Australian passport
fund; or
(i1) a foreign passport fund product; or
(c) the financial product is a financial product of a kind specified
in regulations made for the purposes of this paragraph.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) The lodgment of a Statement in relation to a managed investment
product with ASIC requires the consent of:

(a) whether it is an issue Statement or a sale Statement:

(1) if the responsible person is a body corporate—every
director of the responsible person; or

(i) otherwise—the responsible person; and
(b) ifiit is a sale Statement:

(1) if the issuer of the financial product concerned is a body
corporate—every director of the issuer; or

(i) otherwise—the issuer of the financial product
concerned.

(3) The lodgment of a Statement in relation to a foreign passport fund
product with ASIC requires the consent of:

(a) if the operator of the fund is a body corporate—every
director of the operator; or

(b) otherwise—the responsible person.

1015C How a Statement is to be given

(1) A Statement:
(a) must be:
(1) given to a person, or the person’s agent, personally; or
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(i) sent to the person, or the person’s agent, at an address
(including an electronic address) or fax number
nominated by the person or the agent; and

(b) may be printed or be in electronic form.

(2) For the purposes of this section, the Statement is sent to a person at
an address if, and only if:
(a) the Statement is sent to the address; and
(b) either:
(i) the envelope or other container in which the Statement
is sent; or
(i1) the message that accompanies the Statement;
is addressed to the person.

(3) The Statement may be given or sent to the person’s agent only if
the agent is not acting as the person’s agent in one of the following
capacities:

(a) a financial services licensee;
(b) an authorised representative of a financial services licensee;

(d) aperson who is not required to hold an Australian financial
services licence because the person is covered by:
(1) paragraph 911A(2)(j); or
(i1) an exemption in regulations made for the purposes of
paragraph 911A(2)(k); or
(iii) an exemption specified by ASIC for the purposes of
paragraph 911A(2)(1);
(e) a person who is required to hold an Australian financial
services licence but who does not hold such a licence;

(f) an employee, director or other representative of a person
referred to in paragraph (a), (b), (d) or (e).

(4) The regulations may provide for alternative ways of giving a
Statement to a person.

(5) The regulations may specify requirements as to:

Corporations Act 2001 65

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Chapter 7 Financial services and markets

Part 7.9 Financial product disclosure and other provisions relating to issue, sale and
purchase of financial products

Division 2 Product Disclosure Statements

Section 1015D

(a) the manner in which a Statement may be given to a person;
and
(b) the presentation, structure and format for a Statement that is
to be given in electronic form.
The giving of the Statement is not effective unless those
requirements are satisfied.

1015D Notice, retention and access requirements for Statement that

(M

2

A3)

does not need to be lodged

This section applies to a Statement if section 1015B does not
require a copy of the Statement to be lodged with ASIC.

The responsible person for the Statement (other than the trustee of
a self managed superannuation fund) must lodge a notice with
ASIC, in electronic form, advising of the occurrence of any of the
following events as soon as practicable, and in any event within 5
business days, after the occurrence of the event:

(a) except in the case of a Supplementary Product Disclosure
Statement—a copy of the Statement is first given to someone
in a recommendation, issue or sale situation;

(b) achange is made to fees and charges set out in the Statement;

(c) the financial product to which the Statement relates ceases to
be available to be recommended or offered to new clients in a
recommendation, issue or sale situation.

Note 1:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Note 2: The fees and charges set out in a Product Disclosure Statement may be
changed by a Supplementary Product Disclosure Statement (see
section 1014A).

The responsible person for the Statement must keep a copy of the
Statement for the period of 7 years after the date of the Statement.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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(4) During that period the responsible person:
(a) must make a copy of the Statement available to ASIC if
asked to do so by ASIC; and

(b) must comply with any reasonable request from any other
person for a copy of the Statement.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

1015E Altering a Statement after its preparation and before giving it
to a person

(1) A regulated person must not, in purported compliance with a
provision of this Part, give a person a Statement that has been
altered (otherwise than pursuant to paragraph (b)) after the date of
the Statement if either or both of the following paragraphs applies:

(a) the alteration was not made by, or with the authority of, the
issuer or seller, as the case requires, of the financial products;

(b) the alteration is a material alteration and the date of the
Statement has not been changed to:

(1) if a copy of the altered Statement has been lodged with
ASIC (see subsection (2))—the date on which it was so

lodged; or
(i1) in any other case—the date on which the alteration was
made.
Note: Failure to comply with this subsection is an offence (see

subsection 1311(1)).

(2) If the alteration is a material alteration to a Statement that has been
lodged with ASIC under section 1015B, that section applies to the
altered Statement as if it were a new Statement.

Subdivision F—Other rights and obligations related to Product
Disclosure Statements

1016A Provisions relating to use of application forms

(1) In this section:
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defective, in relation to a Product Disclosure Statement as at a
particular time, means that the Product Disclosure Statement, if it
had been given to a person at that time, would have been defective
as defined in Subdivision A of Division 7.

Note: Information in a Supplementary Product Disclosure Statement is taken

to be contained in the Product Disclosure Statement it supplements
(see section 1014D).

eligible application, in relation to a restricted issue or restricted
sale of a relevant financial product, means an application that
satisfies the following requirements:

(a) the application is made using an application form; and
(b) the application form used to apply for the product:

(i) was included in, or accompanied, a Product Disclosure
Statement (relating to the product) that was given to the
applicant and that was not defective as at the time when
the application was made; or

(i1) was copied, or directly derived, by the applicant from a
form referred to in subparagraph (i); and

(c) all other applicable requirements (if any) in regulations made
for the purposes of this paragraph are satisfied in relation to
the application.

Note: Information in a Supplementary Product Disclosure Statement is taken
to be contained in the Product Disclosure Statement it supplements
(see section 1014D).

relevant financial product means:
(a) a managed investment product; or
(aa) a foreign passport fund product; or
(b) a superannuation product; or
(c) an investment life insurance product; or
(d) an RSA; or
(db) a margin lending facility; or
(e) a financial product of a kind specified in regulations made for
the purposes of this paragraph.
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relevant superannuation entify means a superannuation entity of a
kind specified in regulations made for the purposes of this
definition.

restricted issue means an issue of a relevant financial product to a
person as a retail client, other than an issue covered by either of the
following paragraphs:

(a) an issue in a situation, or pursuant to an offer made in a
situation, to which a subsection, other than subsection (1), of
section 1012D applies; or

(b) an issue in a situation, or pursuant to an offer made in a
situation, to which section 1012E or 1012F applies.

restricted sale means a sale of a relevant financial product pursuant
to an offer that:

(a) is of a kind described in subsection 1012C(3) or (4); and

(b) is not made in a situation to which a subsection, other than
subsection (1), of section 1012D applies.

(2) A person (the issuer or seller) must only make a restricted issue or
a restricted sale of a relevant financial product to a person (the
recipient) if:

(a) the issue or sale is made pursuant to an eligible application
made to the issuer or seller by the recipient; or
(b) it is a restricted issue in relation to which the following
conditions are satisfied:
(i) the financial product is an interest in a relevant
superannuation entity;

(i1) the interest is issued pursuant to an application made to
the issuer by a standard employer-sponsor of the entity
on the recipient’s behalf;

(iii) if the application is the first application for the issue of a
superannuation interest made to the issuer by the
standard employer-sponsor on behalf of any person—
the application is an eligible application; or

(c) itis a restricted issue in relation to which the following
conditions are satisfied:
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(i) the financial product is an interest in a relevant
superannuation entity;

(i1) the interest is issued pursuant to an application made to
the issuer by another trustee under Part 24 of the
Superannuation Industry (Supervision) Act 1993 on the
recipient’s behalf;

(ii1) if the application is the first application under Part 24 of
that Act made to the issuer by the other trustee on behalf
of any person—the application is an eligible
application; or

(d) it is a restricted issue in relation to which the following
conditions are satisfied:

(1) the financial product is an interest in a relevant
superannuation entity;

(i1) the interest is issued pursuant to an application made to
the issuer by an RSA provider under Part 9 of the
Retirement Savings Accounts Act 1997 on the
recipient’s behalf;

(iii) if the application is the first application under Part 9 of
that Act made to the issuer by the RSA provider on
behalf of any person—the application is an eligible
application; or

(e) itis a restricted issue in relation to which the following
conditions are satisfied:
(1) the financial product is an RSA;

(i1) the interest is issued pursuant to an application made to
the issuer by an employer (within the meaning of the
Retirement Savings Accounts Act 1997) of the recipient;

(iii) if the application is the first application for the issue of
an RSA of that kind made to the issuer by the employer
on behalf of any person—the application is an eligible
application;

(iv) all other applicable requirements (if any) in regulations
made for the purposes of this subparagraph are satisfied
in relation to the application; or
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(f) the issue or sale occurs in a situation covered by regulations
made for the purposes of this paragraph.

Note 1: This subsection does not apply to an issue or sale pursuant to
paragraph 1016E(2)(c) (see subsection 1016E(2C)).

Note 2:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(3) The trustee of a relevant superannuation entity must only permit a
person to become a standard employer-sponsor of the entity if:
(a) the person applied to become a standard employer-sponsor of
the entity using an application form; and
(b) the application form used to apply to become a standard
employer-sponsor:
(i) was included in, or accompanied, a Product Disclosure
Statement (relating to an interest in the entity) that was
given to the person and that was not defective as at the
time when the application was made; or
(i) was copied, or directly derived, by the person from a
form referred to in subparagraph (i).
Note 1: Information in a Supplementary Product Disclosure Statement is taken
to be contained in the Product Disclosure Statement it supplements
(see section 1014D).
Note 2:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).
(4) The regulations may:
(a) provide for defences to offences based on subsection (2) or
(3); and
(b) provide for additional offences relating to the receipt or
non-receipt of applications or application forms.
Note 1: A defendant bears an evidential burden in relation to a defence. See
subsection 13.3(3) of the Criminal Code.
Note 2: For the limit on penalties for offences against the regulations, see
paragraph 1364(2)(w).
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1016B If Statement lodged with ASIC, financial product is not to be
issued or sold before specified period

(1) If:
(a) a copy of a Product Disclosure Statement has been lodged
with ASIC; and
(b) the financial product to which the Statement relates is not
able to be traded on any financial market (whether in
Australia or elsewhere);
the responsible person must not issue or sell a financial product,
pursuant to an application made in response to the Statement, until
the period of 7 days (or that period as extended under
subsection (2)) after lodgment of the Statement has ended.

Note 1: This subsection does not apply to an issue or sale pursuant to
paragraph 1016E(2)(c) (see subsection 1016E(2C)).

Note 2: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) ASIC may extend the period by notice in writing to the responsible
person. The period as extended must end no more than 14 days
after lodgment.

(3) This section does not apply if the financial product to which the
Product Disclosure Statement relates is:

(a) a managed investment product of an Australian passport
fund; or

(b) a foreign passport fund product.

1016C Minimum subscription condition must be fulfilled before
issue or sale

If a Product Disclosure Statement for a financial product states that
a financial product to which the Statement relates will not be
issued or sold unless:
(a) applications for a minimum number of financial products of
that kind are received; or
(b) a minimum amount is raised;
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the responsible person must not issue or sell a financial product of
that kind, pursuant to an application made in response to the
Statement, if that condition has not been satisfied. For the purpose
of working out whether the condition has been satisfied, a person
who has agreed to take a financial product as underwriter is taken
to have applied for that product.

Note 1: Statements in a Supplementary Product Disclosure Statement are

taken to be contained in the Product Disclosure Statement it
supplements (see section 1014D).

Note 1A: This subsection does not apply to an issue or sale pursuant to
paragraph 1016E(2)(c) (see subsection 1016E(2C)).

Note2:  Failure to comply with this section is an offence (see
subsection 1311(1)).

1016D Condition about ability to trade on a market must be fulfilled

(M

before issue or sale

If a Product Disclosure Statement for a financial product states or
implies that a financial product to which the Statement relates will
be able to be traded on a financial market (whether in Australia or
elsewhere), the responsible person must only issue or sell a
financial product of that kind, pursuant to an application made in
response to the Statement, if:
(a) the product is able to be traded on that market; or
(b) an application has, within 7 days after the relevant date (see
subsection (3)), been made to the operator of that market for
the taking of such action as is necessary to enable financial
products of that kind to be traded on that market.
Paragraph (b) ceases to apply to the financial product at the end of
the period of 3 months starting on the relevant date.
Note 1: Statements in a Supplementary Product Disclosure Statement are

taken to be contained in the Product Disclosure Statement it
supplements (see section 1014D).

Note 1A: This subsection does not apply to an issue or sale pursuant to
paragraph 1016E(2)(c) (see subsection 1016E(2C)).

Note 2:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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Issue or transfer void if quotation condition not fulfilled

(2) If a Product Disclosure Statement for a financial product states or
implies that the financial product is to be quoted on a financial
market (whether in Australia or elsewhere) and:

(a) an application has not, within 7 days after the relevant date
(see subsection (3)), been made to the operator of that market
for the taking of such action as is necessary to enable
financial products of that kind to be traded on that market; or

(b) the product is not able to be traded on that market at the end
of 3 months after the relevant date;

then:

(c) an issue or transfer to a person of a financial product of that
kind is void if:

(i) the issue or transfer is pursuant to an application made
in response to the Statement; or
(i1) the person should have been given the Statement; and
(d) if:
(i) an issue or transfer of a financial product to a person is
void because of paragraph (c); and
(i1) the responsible person received money from that person
on account of the issue or transfer—the responsible
person must, as soon as practicable, return the money to
that person.

Note 1: Paragraphs (c) and (d) do not apply to an issue or sale pursuant to
paragraph 1016E(2)(c) (see subsection 1016E(2C)).

Note 2: Failure to comply with paragraph (d) is an offence (see
subsection 1311(1)).

The relevant date

(3) For the purposes of this section, the relevant date in relation to an
express or implied statement is:
(a) if the statement is express or implied in a Product Disclosure
Statement, disregarding the effect of section 1014D—the
date of the Product Disclosure Statement; or
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(b) if the statement is express or implied in a Supplementary
Product Disclosure Statement—the date of the
Supplementary Product Disclosure Statement; or

(c) if the statement is express or implied in a Replacement
Product Disclosure Statement (whether or not it is express or
implied in the earlier Product Disclosure Statement it
replaces)—the date of the Replacement Product Disclosure
Statement.

1016E Choices open to person making the offer if disclosure
condition not met or Product Disclosure Statement
defective

(1) This section applies if:

(a) aProduct Disclosure Statement for a financial product states
that a financial product to which the Statement relates will
not be issued or sold unless:

(1) applications for a minimum number of financial
products of that kind are received; or

(i) a minimum amount is raised,;
and that condition is not satisfied within 4 months after the
relevant date (see subsections (3) and (4)); or

(b) a Product Disclosure Statement for a financial product states
or implies that a financial product to which the Statement
relates will be able to be traded on a financial market
(whether in Australia or elsewhere) and:

(1) an application has not, within 7 days after the relevant
date (see subsection (4)), been made to the operator of
that market for the taking of such action as is necessary
to enable financial products of that kind to be traded on
that market; or

(ii) at the end of the period of 3 months starting on the
relevant date, financial products of that kind are not able
to be traded on that market; or

(c) in relation to a Product Disclosure Statement for a financial
product, the responsible person becomes aware that the
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Product Disclosure Statement was defective as at the time
when it was prepared, or that it became or has become
defective as at some later time.

Note: Information and statements in a Supplementary Product Disclosure
Statement are taken to be contained in the Product Disclosure
Statement it supplements (see section 1014D).

(2) If this section applies, the responsible person must, in relation to
any application for financial products of the relevant kind that is
made in response to the Product Disclosure Statement (the first
Product Disclosure Statement) and that has not resulted in an issue
or sale of financial products of that kind, comply with one of the
following paragraphs:

(a) the responsible person must repay the money they received
from the applicant; or
(aa) the responsible person must give the applicant:

(1) anew Product Disclosure Statement for the financial
products, and an additional statement that identifies the
respects in which the new Product Disclosure Statement
is materially different from the first Product Disclosure
Statement; and

(i) 1 month to withdraw their application and be repaid; or
(b) the responsible person must give the applicant:

(i) a Supplementary Product Disclosure Statement that
changes the statement referred to in paragraph (1)(a) or
(b), or that corrects the deficiency referred to in
paragraph (1)(c); and

(i1)) 1 month to withdraw their applications and be repaid; or
(ba) the responsible person must issue or sell the financial
products to the applicant and give them:

(1) anew Product Disclosure Statement for the financial
products, and an additional statement that identifies the
respects in which the new Product Disclosure Statement
is materially different from the first Product Disclosure
Statement; and
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(©)

Note 1:

Note 2:

Note 3:

Note 4:

(i1) 1 month to return the financial products and be repaid;

or

the responsible person must issue or sell the financial
products to the applicant and give them:

(1) a Supplementary Product Disclosure Statement that

changes the statement referred to in paragraph (1)(a) or

(b), or that corrects the deficiency referred to in
paragraph (1)(c); and

(i) 1 month to return the financial products and be repaid.

Failure to comply with this subsection is an offence (see
subsection 1311(1)).

If the responsible person chooses the option given by paragraph (aa)

or (b), that option does not require the responsible person to wait until

the end of the month referred to in subparagraph (aa)(ii) or (b)(ii)

before going ahead and issuing or selling the financial products to the

applicant if the applicant indicates before then that they still wish to
proceed with the application.

However, if the responsible person chooses the option given by
paragraph (aa) or (b), whether the responsible person may go ahead
and issue or sell the financial products to the applicant at the end of

the month referred to in subparagraph (aa)(ii) or (b)(ii) (or earlier, as

mentioned in note 2) is affected by this subsection and sections 1016A

to 1016E (including as those provisions are affected by
subsections (2A) and (2B) of this section).

If the responsible person chooses the option given by paragraph (c),
sections 1016A to 1016D do not prohibit the issue or sale of the
financial products under that paragraph (see subsection (2C) of this
section).

(2A) If, in accordance with paragraph (2)(aa), the responsible person

gives

the applicant a new Product Disclosure Statement for the

financial products and the additional statement referred to in
subparagraph (2)(aa)(i):

(a)

subsection (2), and sections 1016B, 1016C, 1016D and
1016E, apply in relation to the application, from the time
when the applicant is given the new Product Disclosure
Statement (the correction time), as if the application had
been made in response to the new Product Disclosure
Statement; and
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(b) if:

(i) the reason for giving the new Product Disclosure
Statement was that the responsible person became
aware that the first Product Disclosure Statement was
defective as at the time when it was prepared, or had
become defective by the time the application was made;
and

(i1) the financial products are relevant financial products as
defined in section 1016A;

section 1016A applies in relation to the application, from the
correction time, as if the first Product Disclosure Statement
had instead contained the content of the new Product
Disclosure Statement.

Note 1: Because of paragraph (a):

(a) if this section applies to the new Product Disclosure Statement,
the responsible person’s ability to proceed to issue or sell the
financial products pursuant to the application will be affected by
subsection (2), and by sections 1016B, 1016C and 1016D, as
those provisions apply in relation to the new Product Disclosure
Statement (even though the application was actually made in
response to the first Product Disclosure Statement); and

(b) sections 1016B, 1016C and 1016D, as they relate to the first
Product Disclosure Statement, cease to apply in relation to the
application.

Note 2: Because of paragraph (b), the application may be an eligible
application as defined in section 1016A, even though the first Product
Disclosure Statement was actually defective as at the time when the
application was made.

(2B) If:
(a) in accordance with paragraph (2)(b), the responsible person
gives the applicant a Supplementary Product Disclosure
Statement that relates to the financial products; and

(b) the reason for giving the Supplementary Product Disclosure
Statement was that the responsible person became aware that
the first Product Disclosure Statement was defective as at the
time when it was prepared, or had become defective by the
time the application was made; and
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(c) the financial products are relevant financial products as
defined in section 1016A;

section 1016A applies in relation to the application, from the time
when the applicant is given the Supplementary Product Disclosure
Statement, as if the Supplementary Product Disclosure Statement
had been given to the applicant before the application was made.

Note 1: Because of this subsection and section 1014D (information in a
Supplementary Product Disclosure Statement is taken to be contained
in the Product Disclosure Statement it supplements), the application
may be an eligible application as defined in section 1016A, even
though the Supplementary Product Disclosure Statement was not
actually given until after the time when the application was made.

Note 2:  The responsible person’s ability to proceed to issue or sell the
financial products pursuant to the application will be affected by
subsection (2), and by sections 1016B, 1016C and 1016D, as those
provisions apply in relation to the first Product Disclosure Statement
as affected by the Supplementary Product Disclosure Statement and
any other Supplementary Product Disclosure Statements.

(2BA) If Subdivision DA applies:

(a) for the purposes of subsection (2), instead of giving the
applicant a Supplementary Product Disclosure Statement, the
responsible person may give the applicant a Replacement
Product Disclosure Statement; and

(b) if the responsible person gives the applicant a Replacement
Product Disclosure Statement, subsection (2B) applies as if
references in that subsection to a Supplementary Product
Disclosure Statement were references to the Replacement
Product Disclosure Statement.

(2C) If the responsible person chooses to comply with paragraph (2)(c),
nothing in sections 1016A to 1016D applies to the issue or sale of
the financial products under that paragraph.

Note: This subsection affects the elements of the offences under
sections 1016A to 1016D, and so it is not an exception in relation to
which a defendant bears an evidential burden under subsection 13.3(3)
of the Criminal Code.

(3) For the purpose of working out whether the condition referred to in
paragraph (1)(a) has been satisfied, a person who has agreed to
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“4)

)

take a financial product as an underwriter is taken to have applied
for that financial product.

For the purposes of paragraphs (1)(a) and (b), the relevant date in
relation to an express or implied statement is:

(a) if the statement is express or implied in a Product Disclosure
Statement, disregarding the effect of section 1014D—the
date of the Product Disclosure Statement; or

(b) if the statement is express or implied in a Supplementary
Product Disclosure Statement—the date of the
Supplementary Product Disclosure Statement; or

(c) if the statement is express or implied in a Replacement
Product Disclosure Statement (whether or not it is express or
implied in the earlier Product Disclosure Statement it
replaces)—the date of the Replacement Product Disclosure
Statement.

For the purposes of this section, defective, when used in relation to
a Product Disclosure Statement at a particular time, means that the
Product Disclosure Statement, if it had been given to a person at
that time, would have been defective as defined in Subdivision A
of Division 7.

Note: Information in a Supplementary Product Disclosure Statement is taken

to be contained in the Product Disclosure Statement it supplements
(see section 1014D).

1016F Remedies for person acquiring financial product under

(M

2

defective Product Disclosure Document

Subject to this section, if a financial product is issued or sold to a
person (the client) in contravention of section 1016E, the client has
the right to return the product and to have the money they paid to
acquire the product repaid. This is so even if the responsible person
is being wound up.

If the responsible person:
(a) is a body corporate; and
(b) does not repay the money as required by subsection (1);
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the directors of the responsible person are personally liable to
repay the money.

(3) The right to return the product must be exercised by notifying the

responsible person in one of the following ways:

(a) in writing; or

(b) electronically; or

(c) in any other way specified in the regulations.
Also, if the regulations require the client to comply with other
requirements in order to exercise the right to return the product,
those other requirements must be complied with.

(4) The right to return the product can only be exercised during the
period of 1 month starting on the date of the issue or sale of the
product to the client.

(5) On the exercise of the right to return the product:

(a) if the product is constituted by a legal relationship between
the client and the issuer of the product—that relationship is,
by force of this section, terminated with effect from that time
without penalty to the client; and

(b) any contract for the acquisition of the product by the client is,
by force of this section, terminated with effect from that time
without penalty to the client.

(6) The regulations may provide for consequences and obligations (in
addition to those provided for by subsection (5)) to apply if the
right to return a financial product is exercised.

(7) The regulations may do any or all of the following:

(a) provide that a specified subclass of financial products that
would otherwise be covered by this section is excluded from
this section;

(b) provide additional requirements to be satisfied before this
section applies in relation to a class or subclass of financial
products;

(c) provide that this section does not apply in relation to the
provision of a financial product in specified circumstances.
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Division 3—Other disclosure obligations of the issuer of a
financial product

1017A Obligation to give additional information on request

Obligation to give information

(1) The following people may request the person who is the
responsible person for a Product Disclosure Statement for a
financial product under Division 2 to provide further information
about the product:

(a) aperson who:

(i) has been or should have been given, or who has
obtained, the Product Disclosure Statement for the
financial product; and

(i1) is not a holder of the financial product;
(b) a financial services licensee;
(c) an authorised representative of a financial services licensee;
(e) a person who is not required to hold an Australian financial
services licence because the person is covered by:

(1) paragraph 911A(2)(j); or

(i1) an exemption in regulations made for the purposes of
paragraph 911A(2)(k); or

(iii) an exemption specified by ASIC for the purposes of
paragraph 911A(2)(1).

(2) The responsible person must give the person the information if:

(a) the financial product is offered in this jurisdiction or the
Product Disclosure Statement is given or obtained in this
jurisdiction; and

(b) the responsible person has previously made the information
generally available to the public; and

(¢) the information might reasonably influence a person’s
decision, as a retail client, whether to acquire a financial
product to which the Statement relates; and
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(d) it is reasonably practicable for the responsible person to give
the person the information; and

(e) the person pays any charge payable under subsection (5).

The responsible person does not need to give information that is
contained in the Product Disclosure Statement.

Note 1:  Paragraph (b)—This requirement means that the responsible person
does not have to disclose material that is confidential because it is:

(a) an internal working document; or
(b) personal information about another person; or

(c) atrade secret or other information that has a commercial value
that would be reduced or destroyed by the disclosure; or

(d) material that the responsible person owes another a person a duty
not to disclose.

Note 2: Information in a Supplementary Product Disclosure Statement is taken
to be contained in the Product Disclosure Statement it supplements
(see section 1014D).

(3) The responsible person must take reasonable steps to ensure that,
as soon as practicable after receiving the request, and in any event
within one month, subsection (2) is complied with.

Manner of giving information

(4) The responsible person may give the person making the request the
information:

(a) by making a document containing the information available
for inspection by the person:

(1) at a suitable place in this jurisdiction (having adequate
facilities for the person to inspect and photocopy the
document); and

(i) during normal business hours; or

(b) in some other way that is agreed between the responsible
person and the person making the request.

Issuer or seller may charge for giving information

(5) The responsible person may require the person making the request
to pay a charge for obtaining the information.
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(6) The amount of the charge must not exceed the reasonable costs that
the responsible person incurs that are reasonably related to giving
the information (including any costs incurred in photocopying the
document containing the information).

Note: This would include the costs of searching for, obtaining and collating
the information.

1017B Ongoing disclosure of material changes and significant events

Issuer to notify holders of changes and events

(1) If:
(a) a person (the holder) acquired a financial product as a retail
client (whether or not it was acquired from the issuer); and
(b) either:
(i) the financial product was offered in this jurisdiction; or
(i1) the holder applied for the financial product in this
jurisdiction; and
(c) the product is not specified in regulations made for the
purposes of this paragraph; and
(d) the circumstances in which the product was acquired are not
specified in regulations made for the purposes of this
paragraph;
the issuer must, in accordance with subsections (3) to (8), notify
the holder of changes and events referred to in subsection (1A).

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

The changes and events that must be notified

(1A) The changes and events that must be notified are:

(a) any material change to a matter, or significant event that
affects a matter, being a matter that would have been required
to be specified in a Product Disclosure Statement for the
financial product prepared on the day before the change or
event occurs; and
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(b) any other change, event or other matter of a kind specified in
regulations made for the purposes of this paragraph; and

(c) without limiting paragraph (a) or (b)—any replacement of a
kind specified in regulations made for the purposes of this
paragraph of a beneficial interest of a class that is a MySuper
product with a beneficial interest of another class in a
superannuation entity.

Note: Paragraph (a) applies whether or not a Product Disclosure Statement

for the financial product was in fact prepared (or required to be
prepared) on the day before the change or event occurs.

(2) The issuer does not need to give the notice if the financial product
is a managed investment product or foreign passport fund product
that is an ED security.

Note 1:  The continuous disclosure provisions in Chapter 6CA apply to
managed investment products and foreign passport fund products that
are ED securities.

Note 2: A defendant bears an evidential burden in relation to the matters in
this subsection.

(3) The issuer must notify the holder in one of the following ways:
(a) in writing; or
(b) electronically; or
(c) in a way specified in the regulations.

(4) The notice must give the holder the information that is reasonably
necessary for the holder to understand the nature and effect of the
change or event.

Time for notifying holders

(5) The time within which the issuer must give the notice is set out in
the following table:
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Time for giving notice of change or event

Nature of change or event Time for giving notice
1 Change or event is not an Subject to subsection (6),
increase in fees or charges before the change or event

occurs or as soon as
practicable after, but not more
than 3 months after, the
change or event occurs

2 Change is an increase in fees 30 days before the change
or charges takes effect

(6) If the change or event is not an increase in fees or charges, the
notice may be given more than 3 months after the change or event
occurs if:

(a) the issuer reasonably believes that the event is not adverse to
the holder’s interests and accordingly the holder would not
be expected to be concerned about the delay in receiving the
information; and

(b) the notice is given no later than 12 months after the change or
event occurs.

(7) If the change or event might result in an increase in fees or charges,
this section applies to the change or event as if it would result in an
increase in fees or charges.

(8) In any proceedings against the issuer for an offence based on
subsection (1), it is a defence if the issuer took reasonable steps to
ensure that the other person would be notified of the matters
required by subsection (1) in accordance with subsections (3) to
(8).

Note: A defendant bears an evidential burden in relation to the matters in
subsection (8). See subsection 13.3(3) of the Criminal Code.

(9) In this section:

fees or charges does not include fees or charges payable under a
law of the Commonwealth or of a State or Territory.
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1017BA Trustees of regulated superannuation funds—obligation to
make product dashboard publicly available

(1) The trustee, or the trustees, of a regulated superannuation fund that
has 7 or more members must ensure:

(a) that a product dashboard for each of the fund’s MySuper
products and choice products is publicly available at all times
on the fund’s website; and

(b) that each product dashboard sets out the information required
by subsection (2) or (3); and

(c) that the information set out in each product dashboard about
fees and other costs is updated within 14 days after the end of
a period prescribed by the regulations; and

(d) that the other information set out in each product dashboard
is updated within 14 days after any change to the
information; and

(e) if the regulations prescribe the way in which information is to
be set out in a product dashboard—that each product
dashboard sets out the information in accordance with the
regulations.

(2) The product dashboard for a MySuper product must set out:

(a) the following, worked out in accordance with the regulations
in relation to the period or periods prescribed by the
regulations:

(1) areturn target or return targets for the product;
(i) areturn or returns for the product;

(iii) a comparison or comparisons between return targets and
returns for the product;

(iv) the level of investment risk that applies to the product;

(v) a statement of fees and other costs in relation to the
product; and

(b) any other information prescribed by the regulations.

(3) Subject to subsection (4), the product dashboard for a choice
product must set out:
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(a) the following for each investment option offered within the
choice product, worked out in accordance with the
regulations in relation to the period or periods prescribed by
the regulations:

(1) areturn target or return targets for the investment
option;
(i) a return or returns for the investment option;
(iii) a comparison or comparisons between return targets and
returns for the investment option;
(iv) the level of investment risk that applies to the
investment option;
(v) astatement of fees and other costs in relation to the
investment option; and

(b) any other information prescribed by the regulations.

(4) Subsection (3) does not apply to an investment option within a
choice product if:
(a) the assets of the fund that are invested under the option are
invested only in one or more of the following:

(i) alife policy under which contributions and accumulated
earnings may not be reduced by negative investment
returns or any reduction in the value of assets in which
the policy is invested,

(i1) alife policy under which the benefit to a member (or a
relative or dependant of a member) is based only on the
realisation of a risk, not the performance of an
investment;

(iii) an investment account contract the only beneficiaries of
which are a member, and relatives and dependants of a
member; or

(b) the sole purpose of the investment option is the payment of a
pension to members who have satisfied a condition of release
of benefits specified in a standard made under

paragraph 31(2)(h) of the Superannuation Industry

(Supervision) Act 1993; or

88

Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7

Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Other disclosure obligations of the issuer of a financial product Division 3

Section 1017BB

(c) the assets of the fund that are invested under the option are
invested only in another single asset.

(4A) The regulations may prescribe circumstances in which assets of a
regulated superannuation fund are, or are not, to be treated as
invested in a single asset for the purposes of paragraph (4)(c).

Civil liability

(4B) A person contravenes this subsection if the person contravenes
subsection (1).

Note: This subsection is a civil penalty provision (see section 1317E).

(5) In this section:

fee, in relation to a MySuper product or a choice product offered
by a regulated superannuation fund, means a fee (other than an
activity fee, an advice fee or an insurance fee within the meaning
of the Superannuation Industry (Supervision) Act 1993) that may
be charged by the trustee, or the trustees, of the regulated
superannuation fund in relation to the product under that Act.

investment account contract has the same meaning as in the Life
Insurance Act 1995.

member, in relation to a regulated superannuation fund, has the
same meaning as in the Superannuation Industry (Supervision) Act
1993.

1017BB Trustees of registrable superannuation entities—obligation
to make information relating to investment of assets
publicly available

Obligation to publicise investment information

(1) The trustee, or the trustees, of a registrable superannuation entity
(the reporting entity) must make the following information about
each of the entity’s investment options publicly available on the
entity’s website no later than 90 days after each reporting day:
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(a) sufficient information to identify each investment item (a
disclosable item) allocated to the investment option at the
end of the reporting day that:

(1) is held by the reporting entity, an associated entity of
the reporting entity or a pooled superannuation trust;
and

(i1) is neither an investment in an associated entity of the
reporting entity, nor an investment in a pooled
superannuation trust;

(b) sufficient information to identify the value, and the weighting
or exposure, at the end of the reporting day of each
disclosable item;

(c) the total value, and the total weighting or exposure, at the end
of the reporting day of all disclosable items.

(1A) However, the regulations may provide that subsection (1) applies
for a prescribed kind of disclosable item so that:
(a) paragraphs (1)(a) and (b) need not be complied with for each
item of that kind; and

(b) instead, only the following need be disclosed:
(i) the name of that kind of item;

(i1) the total value, and the total weighting or exposure, at
the end of the reporting day of all items of that kind.

(2) Information made publicly available under subsection (1) in
respect of a reporting day must continue to be made publicly
available on the registrable superannuation entity’s website until
information relating to the next reporting day is made publicly
available under subsection (1).

(3) If the regulations prescribe the way in which information made
publicly available under subsection (1) must be organised, the
information must be organised in accordance with the regulations.

Full exemption

(4) Subsection (1) does not apply to the trustee, or the trustees, of a
registrable superannuation entity if the entity is:
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(a) apooled superannuation trust; or
(b) asingle member fund; or
(c) asmall APRA fund.

Partial exemptions

(5) Subsection (1) does not apply to the trustee, or the trustees, of a
registrable superannuation entity for:

(a) an investment option of the entity that has been closed to new
members for at least 5 years; or

(b) an investment item that is not a material investment in
accordance with regulations prescribed for the purposes of
this paragraph; or

(c) an investment item invested solely to support a defined
benefit interest (within the meaning of the Income Tax
Assessment Act 1997); or

(d) an investment item invested in a life policy, or investment
account contract, of a kind described in
subparagraph 1017BA(4)(a)(i), (ii) or (iii); or

(e) an investment item of a kind prescribed by the regulations for
the purposes of this paragraph.

Note: An investment item covered by any of paragraphs (b) to (e) will not be
a disclosable item.

(5AA) A person contravenes this subsection if the person contravenes
subsection (1) or (2), or regulations made for the purposes of
subsection (3).

Note: This subsection is a civil penalty provision (see section 1317E).
Definitions

(6) In this section:
investment item means an asset or a derivative.

investment option, for a registrable superannuation entity, means:
(a) an investment pool maintained within the entity; or
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(b) a financial product made available to a member of the entity:
(i) that is a managed investment scheme or other pooled
investment; and
(i) in respect of which section 1012IA applies if there is, or
will be, a regulated acquisition of the product (within
the meaning of that section).

member, in relation to a superannuation fund (within the meaning
of the Superannuation Industry (Supervision) Act 1993), has the
same meaning as in that Act.

reporting day means 30 June and 31 December each year.

small APRA fund means a regulated superannuation fund with no
more than 6 members.

1017C Information for existing holders of superannuation products

and RSAs

Application

(1) This section applies to the issuer of a financial product if the
product is:
(a) asuperannuation product; or
(b) an RSA.

Information for concerned person related to a superannuation
product

(2) If the financial product is a superannuation product, then, subject to
subsection (4), the issuer must, on request by a concerned person,
give the concerned person information that the concerned person
reasonably requires for the purposes of:

(a) understanding any benefit entitlements that the concerned
person may have, has or used to have under the
superannuation product; or

(b) understanding the main features of:

(i) the relevant sub-plan; or
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(i1) if there is no relevant sub-plan—the superannuation
entity; or
(c) making an informed judgment about the management and
financial condition of:
(i) the superannuation entity; and
(i1) the relevant sub-plan (if any); or

(d) making an informed judgment about the investment
performance of:

(i) the relevant sub-plan; or
(i1) if there is no relevant sub-plan—the superannuation
entity; or
(e) understanding the particular investments of:
(1) the superannuation entity; and
(i1) the relevant sub-plan (if any).
The information must be given in accordance with the other
requirements of this section.

Note 1: Subsection (9) defines concerned person and relevant sub-plan.

Note 2:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Information for concerned person related to an RSA

(2A) If the financial product is an RSA, then, subject to subsection (4),
the issuer must, on request by a concerned person, give the
concerned person information that the concerned person
reasonably requires for the purposes of:

(a) understanding any benefit entitlements that the concerned
person may have, has or used to have under the RSA; or

(b) understanding the main features of the RSA.
The information must be given in accordance with the other
requirements of this section.

Note 1: Subsection (9) defines concerned person.

Note 2: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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Information for employer-sponsor related to a superannuation
product

(3) If the financial product is a superannuation product, then, subject to
subsection (4), the issuer must, on request by an employer-sponsor,
give the employer-sponsor information that the employer-sponsor
reasonably requires for the purposes of:

(a) understanding the kinds of benefits to which the
employer-sponsor’s employees are entitled or will or may
become entitled; or

(b) understanding the main features of:
(i) the relevant sub-plan; or
(i1) if there is no relevant sub-plan—the superannuation
entity; or
(c) making an informed judgment about the management and
financial condition of:
(i) the superannuation entity; and
(i1) the relevant sub-plan (if any); or

(d) making an informed judgment about the investment
performance of:

(1) the relevant sub-plan; or
(i1) if there is no relevant sub-plan—the superannuation
entity; or
(e) a matter related to the Superannuation Guarantee
(Administration) Act 1992.

The information must be given in accordance with the other
requirements of this section.

Note 1: Subsection (9) defines relevant sub-plan.
Note 2: Failure to comply with this subsection is an offence (see

subsection 1311(1)).

Reports prepared by a registrable superannuation entity etc.

(3AA) If the financial product is a superannuation product that relates to a
registrable superannuation entity (within the meaning of
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Chapter 2M), the issuer must, on request in writing by a person
who is a concerned person, give the person:

(a) a copy of the financial report of the entity for a specified
financial year; and

(aa) if the entity prepared a sustainability report for a specified
financial year—a copy of the sustainability report; and

(b) a copy of the directors’ report of the entity for a specified
financial year; and
(c) a copy of the auditor’s report on the financial report; and
(d) a copy of the auditor’s report on the sustainability report.
Each copy must be given in accordance with the other
requirements of this section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Information for employer related to an RSA

(3A) If the financial product is an RSA, then, subject to subsection (4),
the issuer must, on request by an employer who made an
application to acquire the RSA on behalf of an employee, give the
employer information that the employer reasonably requires for the
purposes of:

(a) understanding the kinds of benefits to which the employer’s
employees are entitled or will or may become entitled; or
(b) understanding the main features of the RSA; or
(c) a matter related to the Superannuation Guarantee
(Administration) Act 1992.
The information must be given in accordance with the other
requirements of this section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Exceptions

(4) This section does not require (and does not, by implication,
authorise) the disclosure of:
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(a) internal working documents of the issuer; or

(b) information or documents that would disclose, or tend to
disclose:

(1) personal information of another person if, in the
circumstances, the disclosure would be unreasonable; or
(i1) trade secrets or other information having a commercial
value that would be reduced or destroyed by the
disclosure; or
(c) information or documents in relation to which the issuer
owes to another person a duty of non-disclosure.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection. See subsection 13.3(3) of the Criminal Code.

Specific requirements

(5) The issuer must, on request in writing by a person who is a
concerned person, an employer-sponsor (if the financial product is
a superannuation product) or an employer referred to in
subsection (3A) (if the financial product is an RSA), give the
person:

(a) acopy of a prescribed document (to the extent the issuer has
access to the document) specified in the request; or
(b) prescribed information (to the extent to which the issuer has
or has access to the information) specified in the request.
The document or information must be given in accordance with the
other requirements of this section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(6) Subsection (5) does not apply if the issuer is the trustee of a self
managed superannuation fund.

Documents may be made available for inspection

(7) It is sufficient compliance with a requirement imposed by this
section on the issuer to give information, or to give a copy of a
document, to a person (the client) if:
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(a) a document containing the information; or
(b) a copy of the document;
is made available for inspection by the issuer:

(c) at a suitable place (having adequate facilities for the person
to inspect and photocopy the document); and

(d) during normal business hours;

or as otherwise agreed between the issuer for the financial product
and the client.

Time for compliance

(8) The issuer must comply with a request to give information, or a
copy of a document, as soon as practicable. The issuer must, in any
event, make reasonable efforts to comply with the request within 1
month of receiving the request.

Definitions
(9) In this section:

concerned person:

(a) in relation to a superannuation product—means a person
who:

(i) is, or was within the preceding 12 months, a member of
the superannuation entity; or

(i1) is a beneficiary of the superannuation entity; or
(b) in relation to an RSA—means a person who:

(i) is, or was within the preceding 12 months, a holder of
the RSA; or

(i) has a right or a claim under the RSA.

relevant sub-plan, in relation to a superannuation product, has the
meaning given by the regulations.
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1017D Periodic statements for retail clients for financial products

that have an investment component

(1) If:
(a) a person (the holder) of a financial product acquired the
financial product as a retail client (whether or not it was
acquired from the issuer); and

(b) the product is:
(i) a managed investment product; or
(ia) a foreign passport fund product; or
(i) a superannuation product; or
(iii)) an RSA; or
(iv) an investment life insurance product; or
(v) adeposit product; or
(va) a margin lending facility; or
(vi) specified in regulations made for the purposes of this
paragraph; and
(c) either:
(i) the financial product was offered in this jurisdiction; or
(i1) the holder applied for the financial product in this
jurisdiction;
the issuer of the product must, in accordance with subsections (2)

to (6), give the holder a periodic statement for each reporting
period during which the holder holds the product.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) The following provisions apply in relation to reporting periods:
(a) each reporting period lasts for a period, not exceeding 1 year,
determined by the issuer;
(b) the first reporting period starts when the holder acquired the
product;
(c) each subsequent reporting period starts at the end of the
preceding reporting period;
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(d) if the holder ceases to hold the product, the period starting at
the end of the preceding reporting period and ending when
the holder ceases to hold the product is a reporting period.

(3) The periodic statement must be given as soon as practicable after,
and in any event within 6 months after, the end of the reporting
period to which it relates.

(4) The periodic statement must give the holder the information that
the issuer reasonably believes the holder needs to understand his or
her investment in the financial product.

(5) The periodic statement must include the following if they are
relevant to the financial product:

(a) opening and closing balances for the reporting period,;

(b) the termination value of the investment at the end of the
reporting period (to the extent to which it is reasonably
practicable to calculate that value for the investment or a
component of the investment);

(c) details of transactions in relation to the product during the
reporting period as required by regulations made for the
purposes of this paragraph;

(d) any increases in contributions in relation to the financial
product by the holder or another person during the reporting
period;

(e) return on investment during the reporting period (on an
individual basis if reasonably practicable to do so and
otherwise on a fund basis);

(f) details of any change in circumstances affecting the
investment that has not been notified since the previous
periodic statement;

(g) details prescribed by regulations made for the purposes of
this paragraph.

(5A) Unless in accordance with the regulations:
(a) for information to be disclosed in accordance with
paragraphs (5)(a), (b), (c), (d) and (e), any amounts are to be
stated in dollars; and
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(b) for any other information in relation to amounts paid by the
holder of the financial product during the period, any
amounts are to be stated in dollars.

(6) The periodic statement must be given in one of the following ways:
(a) in writing; or
(b) electronically; or
(c) in a way specified in the regulations.

(7) The periodic statement need not be given if the issuer has already
given the holder all the information that would be included in the
periodic statement if it were to be given.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection.

1017DA Trustees of superannuation entities—regulations may
specify additional obligations to provide information

(1) The regulations may:

(a) require the trustee of a superannuation entity to do all or any
of the following:

(i) provide the holder of a superannuation product (being
an interest in that entity) with information relating to the
management, financial condition and investment
performance of the entity and/or of any relevant
sub-plan (within the meaning of section 1017C);

(i) provide the holder or former holder of a superannuation
product (being an interest in that entity), or any other
person to whom benefits under the product are payable,
with information relating to his or her benefit
entitlements;

(iii) provide the holder of a superannuation product (being
an interest in the entity) with information about
arrangements for dealing with inquiries and/or
complaints relating to the product; or

(b) require an RSA provider to do either or both of the
following:
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(i) provide the holder or former holder of an RSA provided
by the RSA provider, or any other person to whom
benefits under the product are payable, with information
relating to his or her benefit entitlements;

(i) provide the holder of an RSA provided by the RSA
provider with information about arrangements for
dealing with inquiries and/or complaints relating to the
product.

(2) Without limiting subsection (1), regulations made for the purposes
of that subsection may deal with all or any of the following:

(a) what information is to be provided;
(b) when information is to be provided;
(c) how information is to be provided.

(3) The trustee of a superannuation entity, or an RSA provider, must
provide information in accordance with any applicable
requirements of regulations made for the purposes of
subsection (1).

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

1017E Dealing with money received for financial product before the
product is issued

(1) This section applies to money paid to:

(a) an issuer (the product provider) of financial products; or

(b) a seller (the product provider) of financial products in
relation to which the seller has prepared a Product Disclosure
Statement;

if:

(c) the money is paid to acquire, or acquire an increased interest
in, one or more of those financial products from the product
provider (whether or not the acquisition would be by a person
as a retail client); and
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(d) the product provider does not, for whatever reason, issue or
transfer the product or products, or the increased interest,
immediately after receiving the money; and

(e) either:

(i) the financial product or increased interest was offered in
this jurisdiction; or
(i1) the application for the financial product or increased
interest was made in this jurisdiction; or
(iii) the money was received in this jurisdiction.

(1A) However, this section does not apply in relation to money paid to
an issuer (the product provider) of foreign passport fund products
if the money is paid to acquire, or acquire an increased interest in,
one or more of those foreign passport fund products from the
product provider (whether or not the acquisition would be by a
person as a retail client).

(2) The product provider must ensure that the money is paid into an
account that satisfies these requirements:

(a) the account is:
(i) with an Australian ADI; or
(i1) of a kind prescribed by regulations made for the
purposes of this paragraph;
and is designated as an account for the purposes of this
section of this Act; and
(b) the only money paid into the account is:
(i) money to which this section applies; or
(i1) interest on the amount from time to time standing to the
credit of the account; and
(c) if regulations made for the purposes of this paragraph impose
additional requirements—the requirements so imposed by the
regulations.
The money must be paid into the account on the day it is received
by the product provider, or on the next business day.

Note: See section 10210 for related offences.
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(2A) Subject to subsection (2C), the money is taken to be held in trust
by the product provider for the benefit of the person who paid the
money.

(2C) The regulations may:

(a) provide that subsection (2A) does not apply in relation to
money in specified circumstances; and

(b) provide for matters relating to the taking of money to be held
in trust (including, for example, terms on which the money is
taken to be held in trust and circumstances in which it is no
longer taken to be held in trust).

(3) The money must only be taken out of the account if:

(a) it is taken out for the purpose of return to the person by
whom it was paid; or

(b) the product is issued or transferred to, or in accordance with
the instructions of, that person; or

(c) it is taken out for a purpose specified by regulations made for
the purposes of this paragraph; or

(d) it is taken out in a situation specified by regulations made for
the purposes of this paragraph.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) The product provider must:
(a) return the money; or

(b) issue or transfer the product to, or in accordance with the
instructions of, the person who paid the money; or
(c) if the money is taken out:
(i) for a purpose specified by regulations made for the
purposes of paragraph (3)(c); or
(i1) in a situation specified by regulations made for the
purposes of paragraph (3)(d);
do any action required, by regulations made for the purposes
of this paragraph, after taking out that money;
either:
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(d) before the end of one month starting on the day on which the
money was received; or

(e) ifitis not reasonably practicable to do so before the end of
that month—by the end of such longer period as is
reasonable in the circumstances.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(5) The product provider may, for the purposes of this section,
maintain a single account or 2 or more accounts.

(6) Nothing in this section, or in regulations made for the purposes of
this section, makes the body (not being the product provider) that
the account is with under paragraph (2)(a) subject to any liability
merely because of a failure by the product provider to comply with
any of the provisions of this section or those regulations.

1017F Confirming transactions

Transactions to which this section applies

(1) This section applies in relation to a transaction involving a
financial product if:
(a) aperson (the holder) acquired the product as a retail client;
and

(b) the transaction is:

(i) the transaction by which the holder acquired the
product; or

(i1) a transaction that occurs while the holder holds the
product, including a transaction by which the holder
disposes of all or part of the product (and see also
subsection (3)); and

(c) the transaction is not one that does not require confirmation
because of subsection (4); and

(d) the holder has not, in accordance with regulations made for
the purposes of paragraph (9)(d), waived their right to be
provided with confirmation of the transaction; and
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(e) either:
(i) the financial product was offered to, or acquired by, the
holder in this jurisdiction; or
(i1) the transaction takes place in this jurisdiction.

Note: This section extends to financial products that are securities (see
section 1010A).

Obligation to confirm transactions

(2) The person (the responsible person) specified in column 3 of an
item in the following table must provide the holder with
confirmation of the transaction specified in column 2 of the same
item. The confirmation must be provided in accordance with
subsections (5) to (8).

Who bears the obligation to confirm a transaction

Item  Transaction Whose obligation?

1 transaction by which the holder acquired the issuer of the product
the financial product, unless that
transaction was a sale pursuant to an offer
to which section 1012C applies

2 transaction by which the holder acquired the seller of the product
the financial product, where that
transaction was a sale pursuant to an offer
to which section 1012C applies

3 any other transaction in relation to the the issuer of the product
financial product that occurs while the
holder holds the product, other than a
disposal of all or part of the product

4 transaction by which the holder disposes of the person specified in the
all or part of the financial product regulations made for the
purposes of this item

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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Examples of transactions that are covered by
subparagraph (1)(b)(ii)

(3) Without limiting the generality of subparagraph (1)(b)(ii), the
transactions that are covered by that subparagraph include:
(a) varying the terms of the financial product while the holder
holds the product (unless subsection (4) provides that the
variation does not require confirmation); and

(b) the redemption or surrender of the financial product from or
by the holder.

Transactions that do not require confirmation

(4) The following transactions do not require confirmation:

(a) atransaction consisting solely of an additional contribution
towards the financial product in either of the following
circumstances:

(1)

(i)

the timing and amount, or method of calculating the
amount, of the additional contribution was agreed on
when the product was acquired by the holder;

the additional contribution is an amount that is payable
under the terms of the product because of an increase in
an external factor, such as a person’s salary, an inflation
index or a rate of a tax or levy;

(b) if the financial product is a security—a transaction consisting
solely of a variation of the rights attaching to the security;

(c) if the financial product is a deposit product—any of the
following transactions:

(1)
(i)

(iii)
(iv)

a withdrawal from the deposit product pursuant to a
cheque drawn on the account;

a deposit to, or withdrawal from, the deposit product
under a direct credit arrangement or a direct debit
arrangement;

crediting interest to the deposit product;

debiting the deposit product for fees or charges in
respect of the product or transactions involving the
product;
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(v) debiting the deposit product for charges or duties on
deposits into, or withdrawals from, the product that are
payable under a law of the Commonwealth or of a State
or Territory;

(vi) atransaction of a kind specified in regulations made for
the purposes of this subparagraph;
(d) a variation of the terms of all financial products in the class
to which the financial product belongs;
(e) atransaction of a kind specified in regulations made for the
purposes of this paragraph.

Note 1: Because of subparagraph (a)(i), confirmation is not required, e.g., for
regular monthly contributions to a superannuation fund.

Note 2: A defendant bears an evidential burden in relation to the matters in
this subsection.

Confirmation may be provided on a transaction-by-transaction
basis or by means of a standing facility

(5) Confirmation of a transaction must be provided:

(a) by confirming the transaction in accordance with
subsections (6) to (8), to the holder as soon as is reasonably
practicable after the transaction occurs; or

(b) subject to subsection (5A), by providing the holder with
access to a facility through which they can, for themselves,
get a confirmation of the transaction in accordance with
subsections (6) to (8) as soon as is reasonably practicable
after the transaction occurs.

An arrangement under which the holder may request or require
another person to provide a confirmation does not count as a
facility that satisfies paragraph (b).

When confirmation may be provided by means of a standing
facility

(5A) Confirmation may only be provided by means of a facility as
mentioned in paragraph (5)(b) if:
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(a) the holder concerned has agreed that confirmation of
transactions involving the product may be provided by means
of the facility; or

(b) the holder concerned:

(i) has, in accordance with the applicable requirements (if
any) in regulations made for the purposes of this
subparagraph, been informed, by or on behalf of the
responsible person, about the facility and its availability
to the holder as a means of obtaining confirmation of
transactions involving the product; and

(i) has not advised the responsible person that the holder
does not agree to use the facility as a means of obtaining
such confirmations.

Means of confirmation

(6) The confirmation of the transaction:
(a) must be:
(1) in writing; or
(ii) electronic; or
(iii) in some other form applicable under regulations made
for the purposes of this paragraph; and
(b) may be provided:

(i) in a case to which paragraph (5)(a) applies—directly by
the responsible person or through another person (such
as a financial services licensee); or

(i1) in a case to which paragraph (5)(b) applies—through a
facility provided directly by the responsible person, or
provided on behalf of the responsible person by
someone else.

Content of confirmation

(7) The confirmation of the transaction must give the holder the
information that the responsible person reasonably believes the
holder needs (having regard to the information the holder has
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received before the transaction) to understand the nature of the
transaction.

(8) Without limiting subsection (7), the confirmation of the transaction
must:
(a) identify the issuer and the holder; and
(b) if required to be given by a person other than the issuer—
identify that person; and
(c) give details of the transaction, including:
(1) the date of the transaction; and
(i1) a description of the transaction; and
(iii) subject to regulations made for the purposes of this
subparagraph—any amount paid or payable by the
holder in relation to the transaction; and
(iv) subject to any regulations made for the purposes of this
subparagraph—any taxes and stamp duties payable in
relation to the transaction; and
(d) give any other details prescribed by regulations made for the
purposes of this paragraph.

Regulations may provide for modification or waiver of
confirmation obligation

(9) The regulations may do all or any of the following:

(a) modify subsection (2) to change the person required to
provide confirmation of a transaction;

(b) modify subsections (5) and (6) to expand on or change the
way in which confirmation of a transaction must be provided
in particular circumstances;

(c) modify subsections (7) and (8) to expand on or change the
information that must be included in the confirmation of a
transaction in particular circumstances;

(d) specify the circumstances in which a person may waive the
right to be provided with confirmation of a transaction, and
specify how such a waiver may be made.
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1017G Certain product issuers and regulated persons must meet
appropriate dispute resolution requirements

(1) It

(a) particular financial products are, or have been, available for
acquisition (whether by issue or sale) by a person or persons
as retail clients; and

(b) the issue or sale of those products is not covered by an
Australian financial services licence;
both the issuer, and any regulated person obliged under
subsection 1012C(5), (6) or (8) to give a retail client a Product
Disclosure Statement for one or more of those financial products,
must each:
(c) have a dispute resolution system complying with
subsection (2); and

(d) give to ASIC the same information as the issuer or regulated
person would be required to give under
subparagraph 912A(1)(g)(ii) of that Act if the issuer or
regulated person were a financial services licensee.

Note 1:

Note 2:

If the issue of particular financial products is covered by an Australian
financial services licence, the requirement to have a dispute resolution
system relating to the issue of the products is imposed by

paragraph 912A(1)(g).

Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) To comply with this subsection, a dispute resolution system must
consist of:

(a) an internal dispute resolution procedure that:

(@)

(i)

complies with standards, and requirements, made or
approved by ASIC in accordance with regulations made
for the purposes of this subparagraph; and

covers complaints, against the person required to have
the system, made by retail clients in relation to financial
services provided in relation to any of those products or,
if any of those products are foreign passport fund
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products, the operation of the relevant notified foreign
passport fund; and

(c) membership of the AFCA scheme.

(3) Regulations made for the purposes of subparagraph (2)(a)(i) may
also deal with the variation or revocation of:

(a) standards or requirements made by ASIC; or
(b) approvals given by ASIC.
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Division 4—Advertising for financial products

1018A Advertising or other promotional material for financial
product must refer to Product Disclosure Statement

Advertisements and promotional material must identify issuer (or
issuer and seller) and refer to Product Disclosure Statement

(1) Subject to this section, if a particular financial product is available
for acquisition by persons as retail clients (whether or not it is also
available for acquisition by persons as wholesale clients) by way of
issue, or pursuant to sale offers to which section 1012C applies or
will apply, a person must only:

(a) advertise the product; or

(b) publish a statement that is reasonably likely to induce people
to acquire the product;
if the advertisement or statement:
(c) identifies:
(i) if the product is available by way of issue—the issuer of
the product; or
(i1) if the product is available pursuant to sale offers to
which section 1012C applies or will apply—the issuer
of the product and the seller of the product; and
(ca) in a case where Part 7.8A requires a target market
determination be made for the product—describes the target
market for the product or specifies where the determination is
available; and
(d) indicates that a Product Disclosure Statement for the product
is available and where it can be obtained; and

(e) indicates that a person should consider the Product
Disclosure Statement in deciding whether to acquire, or to
continue to hold, the product.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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(2) Subject to this section, if a particular financial product, or proposed
financial product, is not available for acquisition by persons as
retail clients but it is reasonably likely that the product will become
so available (whether or not it is, or will also become, available for
acquisition by persons as wholesale clients) by way of issue, or
pursuant to sale offers to which section 1012C will apply, a person
must only:

(a) advertise the product; or
(b) publish a statement that is reasonably likely to induce people
to acquire the product;
if the advertisement or statement:
(c) identifies:
(i) if the product is likely to be so available by way of
issue—the issuer of the product; or
(i1) if the product is likely to be so available pursuant to sale
offers to which section 1012C will apply—the issuer of
the product and the seller of the product; and
(ca) in a case where Part 7.8A requires a target market
determination be made in relation to the product—describes
the target market or specifies where the description is
available; and
(d) indicates that a Product Disclosure Statement for the product
will be made available when the product is released or
otherwise becomes available; and
(e) indicates when and where the Product Disclosure Statement
is expected to be made available; and
(f) indicates that a person should consider the Product
Disclosure Statement in deciding whether to acquire, or
continue to hold, the product.

Note 1:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).
Note 2: Subsection (2) has an extended operation in relation to recognised

offers under Chapter 8 (see subsection 1200L(4)).
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Distribution of disclosure document

(3) A person may distribute a Product Disclosure Statement without
contravening subsection (1) or (2). This does not apply if an order
under section 1020E is in force in relation to the product.

Note 1: A defendant bears an evidential burden in relation to the matters in
this section. See subsection 13.3(3) of the Criminal Code.

Note 2: Subsection (3) has an extended operation in relation to recognised
offers under Chapter 8 (see subsection 1200L(5)).

General exceptions

(4) An advertisement or publication does not contravene subsection (1)
or (2) if it:

(a) relates to a financial product that is able to be traded on a
financial market and consists of a notice or report by the
issuer of the product, or one of its officers, about its affairs to
the market operator; or

(b) consists solely of a notice or report of a general meeting of
the issuer; or

(c) consists solely of a report about the issuer that is published
by the issuer and:

(i) does not contain information that materially affects
affairs of the issuer, other than information previously
made available in a Product Disclosure Statement that
has been distributed, a disclosure document that has
been lodged with ASIC, a CSF offer document that has
been published on a platform of a CSF intermediary, an
annual report or a notice or report referred to in
paragraph (a) or (b); and

(i) does not refer (whether directly or indirectly) to the
offer of the financial product; or
(d) is a news report, or is genuine comment, in the media relating
to:

(i) a Product Disclosure Statement that has been

distributed, a disclosure document that has been lodged
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with ASIC or a CSF offer document that has been
published on a platform of a CSF intermediary; or

(i1) information contained in such a Statement or document;
or
(iii) a notice or report covered by paragraph (a), (b) or (c); or
(e) is a report about the financial products of the issuer published
by someone who is not:
(1) the issuer; or
(ii) acting at the instigation of, or by arrangement with, the
issuer; or
(iii) a director of the issuer; or

(iv) aperson who has an interest in the success of the issue
or sale of the financial product.
Paragraphs (d) and (e) do not apply if anyone gives consideration
or another benefit for publishing the report.

Note: A defendant bears an evidential burden in relation to the matters in
this section. See subsection 13.3(3) of the Criminal Code.

Liability of publishers

(5) A person does not contravene subsection (1) or (2) by publishing
an advertisement or statement if the person:

(a) publishes it in the ordinary course of a media business; and

(b) did not know, and had no reason to suspect, that its
publication would amount to a contravention of a provision
of this section.

Note: A defendant bears an evidential burden in relation to the matters in
this section. See subsection 13.3(3) of the Criminal Code.

Meaning of media

(6) For the purposes of this section, the media consists of:
(a) newspapers and magazines; and
(b) radio and television broadcasting services; and

(c) electronic services (including services provided through the
internet) that:
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(i) are operated on a commercial basis; and

(i1) are similar to newspapers, magazines or radio or
television broadcasts.

1018B Prohibition on advertising personal offers covered by
section 1012E

(1) A person must not advertise an offer, or intended offer, of financial
products that would not need a Product Disclosure Statement
because of section 1012E.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) A person does not contravene subsection (1) by publishing an
advertisement or statement if the person:

(a) publishes it in the ordinary course of a media business; and
(b) did not know, and had no reason to suspect, that a Product
Disclosure Statement was needed.

For this purpose, media has the same meaning as it has in
section 1018A.

Note: A defendant bears an evidential burden in relation to the matters in
this section. See subsection 13.3(3) of the Criminal Code.
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Division 5—Cooling-off periods

1019A Situations in which this Division applies

(1) Subject to subsection (2), this Division applies if:

(a) a financial product of one of the following classes is provided
in this jurisdiction to a person as a retail client after the
commencement of this Chapter:

(1) risk insurance products;

(i) investment life insurance products;

(iii)) managed investment products;

(iiia) foreign passport fund products;
(iv) superannuation products;
(v) RSAs; and
(b) the product is provided to the person:

(i) by way of issue; or

(i) by way of sale pursuant to an offer to which

section 1012C applies.

(2) The regulations may do any or all of the following:

(a) provide that a specified subclass of financial products that
would otherwise be covered by a subparagraph of
paragraph (1)(a) are excluded from that subparagraph;

(b) provide additional requirements to be satisfied before this
Division applies in relation to a class or subclass of financial
products;

(c) provide that this Division does not apply in relation to the
provision of a financial product in specified circumstances.

(3) In this Division:
(a) the person referred to in paragraph (1)(a) is the client; and

(b) the person who issues or sells the product to the client is the
responsible person.
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1019B Cooling-off period for return of financial product

(1) Subject to this section, the client has the right to return the
financial product to the responsible person and to have the money
they paid to acquire the product repaid. This is so even if the
responsible person is being wound up.

(2) The right to return the product must be exercised by notifying the

responsible person in one of the following ways:

(a) in writing; or

(b) electronically; or

(c) in any other way specified in the regulations.
Also, if the regulations require the client to comply with other
requirements in order to exercise the right to return the product,
those other requirements must be complied with.

(3) The right to return the product can only be exercised during the
period of 14 days starting on the earlier of:
(a) the time when the confirmation requirement (if applicable) is
complied with; or
(b) the end of the fifth business day after the day on which the
product was issued or sold to the client.

(4) For the purposes of subsection (3), the confirmation requirement is
complied with when:
(a) the client receives confirmation, as mentioned in
paragraph 1017F(5)(a), of the transaction by which they
acquired the product; or
(b) confirmation of that transaction is available to the client by a
facility as mentioned in paragraph 1017F(5)(b).

(5) The right to return the product (and have money paid to acquire it
repaid) cannot be exercised at any time after:
(a) the client has (whether before or after the start of the period
referred to in subsection (3)) exercised a right or power that
they have under the terms applicable to the product; or
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(b) the time (whether before or after the start of the period
referred to in subsection (3)) at which, under the terms
applicable to the product, the client’s rights or powers in
respect of the product end.

Note: So, e.g.:
(a) if the product is a contract of insurance, the right to return cannot
be exercised after the client has made a claim under the contract
of insurance; and

(b) if the product is a contract of insurance covering a period of only
one week, the right to return cannot be exercised after the end of
that week.

(5A) The regulations may specify other circumstances in which the right
to return the product (and have money paid to acquire it repaid)
cannot be exercised.

(6) On the exercise of the right to return the product:

(a) if the product is constituted by a legal relationship between
the client and the issuer of the product—that relationship is,
by force of this section, terminated with effect from that time
without penalty to the client; and

(b) any contract for the acquisition of the product by the client is,
by force of this section, terminated with effect from that time
without penalty to the client.

(7) The regulations may provide for consequences and obligations (in
addition to those provided for by subsection (6)) to apply if the
right to return a financial product is exercised.

(8) The regulations may provide that, in specified circumstances, the
amount to be repaid on exercise of the right to return a financial
product is to be increased or reduced in accordance with the
regulations.
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Division SA—Unsolicited offers to purchase financial
products off-market

1019D Offers to which this Division applies

(1) This Division applies to an offer in relation to which the following
paragraphs are satisfied:

(a) the offer is an unsolicited offer to purchase a financial
product made by a person (the offeror) to another person (the
offeree);

(b) the offer is made otherwise than on a licensed market;

(c) one or more of the following apply:

(1) the offer is made in the course of a business of
purchasing financial products;
(i1) the offeror was not in a personal or business relationship
with the offeree before the making of the offer;
(iii) the offer is made in circumstances specified in
regulations made for the purposes of this subparagraph;
(d) the offer is not:
(i) made to the issuer of the financial products; or
(i1) to buy back shares under a buy-back authorised by
section 257A; or

(iii)) made under a compromise or arrangement approved at a
meeting held as a result of an order under
subsection 411(1) or (1A); or

(iv) to acquire securities under an off-market bid; or

(v) to compulsorily acquire or buy out securities under
Chapter 6A; or

(vi) to acquire shares from a dissenting shareholder under
section 414; or

(vii) made in relation to particular financial products that are

specified in regulations made for the purposes of this
subparagraph; or
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(viii) made in circumstances that are specified in regulations
made for the purposes of this subparagraph;

(e) the offer is made or received in this jurisdiction.

(2) The regulations may clarify:
(a) when an offer is, or is not, made in the course of a business
of purchasing financial products; or
(b) when an offeror was, or was not, in a previous personal or
business relationship with an offeree.
Regulations made for the purposes of this subsection have effect
despite anything else in this section.

1019E How offers are to be made

(1) An offer to which this Division applies must not be made
otherwise than by sending an offer document in printed or
electronic form to the offeree in accordance with the following
requirements:

(a) the document must be sent to an address of the offeree
(which may be an electronic address);

(b) either the envelope or the container in which it is sent, or the
message that accompanies it, must be addressed to the
offeree.

(2) The offer document must be sent to the offeree as soon as
practicable after the date of offer.

1019F Prohibition on inviting offers to sell

A person must not invite another person to make an offer to sell a
financial product in circumstances in which, if the invitation were
instead an offer to purchase the financial product, that offer would
be an offer to which this Division applies.

1019G Duration and withdrawal of offers

(1) An offer to which this Division applies:
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(a) must remain open for at least 1 month after the date of offer;
and

(b) cannot remain open for more than 12 months after the date of
offer.

(2) The offer may be withdrawn by the offeror at any time, but not
within 1 month of the date of offer.

(3) The offer may only be withdrawn by the offeror by sending a
withdrawal document in printed or electronic form to the offeree in
accordance with paragraphs 1019E(1)(a) and (b). The withdrawal
document must identify the offeror and be dated.

(4) A purported withdrawal of the offer contrary to subsection (2) or
(3) is ineffective.

1019H Terms of offer cannot be varied

(1) The terms of an offer to which this Division applies, as set out in
the offer document, cannot be varied.

(2) A purported variation of the terms of the offer is ineffective.

(3) This section does not:

(a) affect the offeror’s obligation under section 1019J to update
the market value of the financial product to which the offer
relates; or

(b) prevent the offeror from withdrawing the offer in accordance
with section 1019G or paragraph 1019J(2)(a) and making
another offer on different terms; or

(c) prevent the offeree from making a counter-offer on different
terms.

10191 Contents of offer document

(1) The offer document by which an offer to which this Division
applies is made must identify the offeror and be dated.
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(2) The offer document must also contain the following:

(a) the price at which the offeror wishes to purchase the financial
products;

(b) if the financial product is able to be traded on a licensed
market and there is a market value for the product as traded

on that market—the market value of the product as at the date
of offer;

(c) if paragraph (b) does not apply—a fair estimate of the value
of the product as at the date of offer, and an explanation of
the basis on which that estimate was made;

(d) the period during which the offer remains open (which must
be consistent with subsection 1019G(1));

(e) a statement to the effect that the offer may be withdrawn by
sending a withdrawal document to the offeree, but generally
not within 1 month of the date of offer;

(f) any other information specified in regulations made for the
purposes of this paragraph.

(3) The regulations may clarify:
(a) the manner in which a fair estimate of the value of a financial
product (see paragraph (2)(c)) is to be worked out; and

(b) the level of detail required in the explanation of the basis on
which the estimate was made.

Regulations made for the purposes of this subsection have effect
despite anything else in this section.

(4) The offer document must be worded and presented in a clear,
concise and effective manner.

1019J Obligation to update market value

(1) This section applies if:
(a) the offer document by which an offer to which this Division
applies is made states the market value of the financial

product to which the offer relates as at the date of the offer;
and
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(b) while the offer remains open, there is an increase or decrease
in the market value of the product when compared to:

(1) unless subparagraph (ii) applies—the market value (the
currently stated value) stated as mentioned in
paragraph (a); or

(i1) if this section has previously applied in relation to the
offer and one or more supplementary offer documents
have been sent to the offeree—the market value (the
currently stated value) stated as mentioned in
paragraph (3)(c) in the supplementary offer document
most recently sent to the offeree; and

(c) the increase or decrease, expressed as a percentage of the
currently stated value, exceeds the percentage specified in the
regulations for the purposes of this paragraph.

(2) The offeror must, within 10 business days of this section applying
because of a particular increase or decrease in value:

(a) withdraw the offer by sending a withdrawal document, in
printed or electronic form, to the offeree in accordance with
paragraphs 1019E(1)(a) and (b):

(1) that identifies the offeror and that is dated; and

(i1) that contains a statement to the effect that the offer is
withdrawn because of a change in the market value of
the product, and that withdrawal for this reason is
permitted even within 1 month of the date of offer; or

(b) send a supplementary offer document (see subsection (3)) in
printed or electronic form to the offeree in accordance with
paragraphs 1019E(1)(a) and (b).

Nothing in section 1019G affects the effectiveness of a withdrawal
of the offer under paragraph (a) of this subsection.

(3) A supplementary offer document must:
(a) identify the offer to which it relates; and
(b) be dated; and

(c) state the market value of the financial product to which the
offer relates as at that date; and
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(d) state the price that was stated in the offer document as
required by paragraph 10191(2)(a), and contain a statement to
the effect that this is still the price at which the offeror wishes
to purchase the product and that the terms of the offer remain
unchanged; and

(e) contain a statement to the effect that the document has been
prepared because the market value of the product has
changed.

(4) A supplementary offer document must be worded and presented in
a clear, concise and effective manner.

(5) In this section, a reference to stating a market value of a financial
product includes a reference to purporting to state the market value
of the product.

1019K Rights if requirements of Division not complied with

First situation covered by this section—offers to which this
Division applies

(1) This section applies if, in relation to an offer to which this Division
applies, the offeree (the seller) accepts the offer and enters into a
contract for the sale of the financial product to the offeror (the
buyer), and one or more of the following paragraphs applies:

(a) section 1019E was not complied with in relation to the offer;

(b) the offer was accepted after the period referred to in
paragraph 1019G(1)(b);

(c) the offeror gave the offeree an offer document and either:

(1) the offer document did not comply with section 1019I;
or

(i) there was a misleading or deceptive statement in the
offer document;

(d) in a situation to which section 1019J applies, either:
(1) subsection 1019J(2) was not complied with; or

(i1) subsection 1019J(2) was complied with, but the offeree
did not receive the withdrawal document, or the
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supplementary offer document, as the case requires,
until after the offeree had accepted the offer;
(e) in a situation to which section 1019J applies, the offeror gave
the offeree a supplementary offer document and either:

(i) the supplementary offer document did not comply with
subsection 1019J(3); or

(i1) there was a misleading or deceptive statement in the
supplementary offer document.

Second situation covered by this section—invitations prohibited by
section 1019F

(2) This section applies if, in response to an invitation prohibited by
section 1019F, a person (the seller) makes an offer to sell a
financial product to the person who made the invitation (the
buyer), and that person accepts the offer and enters into a contract
for the purchase of that financial product from the seller.

Seller’s right to refuse to transfer, or to seek the return of, the
financial product

(3) The seller has:
(a) the right to refuse to transfer the financial product to the
buyer; or
(b) if the seller has already transferred the financial product to
the buyer—the right to have the financial product returned to
the seller, if the buyer still holds the product.

The seller’s right under paragraph (a) or (b) is conditional on the
seller repaying any money that has been paid to the seller for the
purchase of the financial product.

How the seller’s right is to be exercised

(4) The seller’s right under subsection (3) must be exercised by
notifying the buyer in one of the following ways:

(a) in writing;
(b) electronically;
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(c) in any other way specified in regulations made for the
purposes of this paragraph.

Also, if the regulations require the seller to comply with other
requirements in order to exercise that right, those other
requirements must be complied with.

(5) The seller’s right under subsection (3) can only be exercised during
the period of 30 days starting on the day the contract was entered
into.

Effect of exercise of seller’s right

(6) On the exercise of the seller’s right under subsection (3), the
contract referred to in subsection (1) or (2) is, by force of this
section, terminated from that time without penalty to the seller.

Regulations may provide for certain matters

(7) The regulations may provide for consequences and obligations (in
addition to those provided for by subsection (6)) to apply if the
seller’s right under subsection (3) is exercised.

(8) The regulations may provide that, in specified circumstances, the
amount to be repaid as mentioned in subsection (3) is to be
increased or reduced in accordance with the regulations.
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Division SB—Disclosure etc. in relation to short sales
covered by securities lending arrangement of
listed section 1020B products

Note: Section 1020B prohibits certain short sales of section 1020B products.

1020AAA Treatment of transactions relating to section 1020B
products

(1) For the purposes of this Division, treat the following as being made
on a licensed market:

(a) asale of section 1020B products made by a financial services
licensee on behalf of both the buyer and the seller of the
products;

(b) asale of section 1020B products made by a financial services
licensee on behalf of the buyer of the products and on its own
behalf as seller of the products;

(c) asale of section 1020B products made by a financial services
licensee on behalf of the seller of the products and on its own
behalf as buyer of the products.

(2) To avoid doubt, for the purposes of this Division, treat the entering
into of an agreement to sell section 1020B products as the sale of
the products.

(3) To avoid doubt, for the purposes of this Division, treat a financial
services licensee as making a sale on behalf of a person if the sale
is, in economic substance, made by the licensee for the person.

Example: A request that the sale be made is passed from the person to the
financial services licensee through a chain of intermediaries.

1020AA Meaning of securities lending arrangement

A securities lending arrangement is an arrangement under which:
(a) one entity (the lender) agrees that it will:
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(1) deliver particular securities, managed investment
products, foreign passport fund products or other
financial products to another entity (the borrower) or to
an entity nominated by the borrower; and

(i1) vest title in those products in the entity to which they
are delivered; and
(b) the borrower agrees that it will, after the lender does the
things mentioned in paragraph (a):

(1) deliver the products (or equivalent products) to the

lender or to an entity nominated by the lender; and
(i1) vest title in those products (or those equivalent
products) in the entity to which they are delivered.

1020AB Seller disclosure

(1) Subsection (3) applies if:
(a) either:
(i) a financial services licensee, on behalf of a person (the
seller), makes a sale in this jurisdiction of
section 1020B products on a licensed market to a buyer;
or
(i1) a financial services licensee (the seller), on its own
behalf, makes a sale in this jurisdiction of section 1020B
products on a licensed market to a buyer; and
(b) before the time of the sale, the seller had entered into or
gained the benefit of a securities lending arrangement; and
(c) at the time of the sale, the seller intends that the securities
lending arrangement will ensure that some or all the
section 1020B products can be vested in the buyer; and

(d) the following requirements are satisfied (if applicable):

(i) if regulations made for the purposes of this
subparagraph specify a kind of section 1020B product—
the section 1020B products are of that kind;
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(i1) if regulations made for the purposes of this
subparagraph specify a kind of section 1020B product—
the section 1020B products are not of that kind;

(i) if regulations made for the purposes of this
subparagraph specify circumstances in which the sale is
made—the sale is made in those circumstances.

(2) Subsection (3) applies regardless of whether the seller is inside or
outside Australia.

Olffence

(3) The seller must:

(a) give the entity mentioned in subsection (4) particulars
specified in the regulations in relation to the circumstances
mentioned in paragraphs (1)(a), (b) and (c); and

(b) doso:

(i) on or before the time specified in the regulations; and
(i1) in the manner specified in the regulations.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) The entity is:
(a) if subparagraph (1)(a)(i) applies:
(i) the financial services licensee mentioned in that
subparagraph; or
(i1) if the regulations specify another entity—that entity; or
(b) if subparagraph (1)(a)(ii) applies:
(i) the operator of the licensed market mentioned in that
subparagraph; or
(i1) if the regulations specify another entity—that entity.

1020AC Licensee disclosure
(1) Subsection (2) applies if:
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(a) the seller mentioned in subparagraph 1020AB(1)(a)(i) gives a
financial services licensee information in accordance with
section 1020AB in relation to a sale of section 1020B
products on a licensed market; and

(b) the following requirements are satisfied (if applicable):

(i) if regulations made for the purposes of this
subparagraph specify a kind of section 1020B product—
the section 1020B products are of that kind;

(i1) if regulations made for the purposes of this
subparagraph specify a kind of section 1020B product—
the section 1020B products are not of that kind;

(iii) if regulations made for the purposes of this
subparagraph specify circumstances in which the sale is
made—the sale is made in those circumstances.

Offence

(2) The financial services licensee must:

(a) give the entity mentioned in subsection (3) particulars
specified in the regulations in relation to the circumstances
mentioned in paragraph (1)(a); and

(b) do so:

(1) on or before the time specified in the regulations; and
(i1) in the manner specified in the regulations.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(3) The entity is:
(a) the operator of the licensed market mentioned in
paragraph (1)(a); or
(b) if the regulations specify another entity—that entity.

1020AD Public disclosure of information

(1) Subsection (2) applies if:
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(a) any of the following apply, in relation to a sale of
section 1020B products on a licensed market:

(i) the seller mentioned in subparagraph 1020AB(1)(a)(ii)
gives information to the operator of a licensed market
(or to another entity) in accordance with
section 1020AB;

(i1) the financial services licensee mentioned in
paragraph 1020AC(1)(a) gives information to the
operator of a licensed market (or to another entity) in
accordance with section 1020AC;

(iii) if regulations for the purposes of
subparagraph 1020AB(4)(a)(ii) provide that the entity to
which information is to be given in accordance with
section 1020AB is the operator of a licensed market (or
another entity)—the seller mentioned in
subparagraph 1020AB(1)(a)(i) gives information to the
operator (or other entity) in accordance with that
section; and

(b) the following requirements are satisfied (if applicable):

(i) if regulations made for the purposes of this
subparagraph specify a kind of section 1020B product—
the section 1020B products are of that kind,;

(i1) if regulations made for the purposes of this
subparagraph specify a kind of section 1020B product—
the section 1020B products are not of that kind,

(iii) if regulations made for the purposes of this
subparagraph specify circumstances in which the sale is
made—the sale is made in those circumstances.

Offence

(2) The operator (or the other entity) must:

(a) make a public disclosure of particulars specified in the
regulations in relation to the information mentioned in
paragraph (1)(a); and

(b) do so:
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(i) on or before the time specified in the regulations; and
(i1) in the manner specified in the regulations.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

1020AE Licensee’s obligation to ask seller about short sale

The financial services licensee must not make a sale in this
jurisdiction of section 1020B products on a licensed market if:
(a) the sale is on behalf of a person (the seller); and
(b) the seller will be obliged under section 1020AB to give the
financial services licensee information in relation to the sale;
and
(c) either or both of the following apply:

(i) before making the sale, the financial services licensee
failed to ask the seller, orally or in writing, whether the
seller will be obliged under section 1020AB to give the
financial services licensee information in relation to the
sale;

(i) before making the sale, the financial services licensee
failed to record, in writing, the seller’s answer.

Note 1: Failure to comply with this section is an offence (see
subsection 1311(1)).

Note 2:  For the definition of writing, see section 2B of the Acts Interpretation
Act 1901.

1020AF Regulations

(1) Regulations made for the purposes of this Division may specify a
matter or thing differently for different kinds of persons, things or
circumstances. For example, the regulations may:

(a) specify a matter or thing differently for different kinds of
sellers mentioned in subsection 1020AB(1) or 1020AC(1);
and
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(b) specify a time differently for different kinds of
circumstances.

Note: For specification by class, see subsection 13(3) of the Legislation Act
2003.

(2) Subsection (1) does not limit the regulations that may be made for
the purposes of this Division.
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Division SC—Information about CGS depository interests

1020AG Jurisdictional scope of Division

(1) Section 1020AI applies only in relation to recommendations
received in this jurisdiction.

(2) The regulations may make provision dealing with the jurisdictional
scope of some or all of the other provisions of this Division. The
other provisions of this Division have effect subject to any such
regulations.

1020AH Meaning of CGS depository interest information website,
information statement and regulated person

(1) In this Act:

CGS depository interest information website means a website that
is prescribed by the regulations for the purposes of this definition.

information statement for a class of CGS depository interests
means a document that:

(a) contains a statement that the document is an information
statement for that class; and

(b) contains information about all CGS depository interests of
that class (whether or not it also contains information about
CGS depository interests of another class); and

(c) is prepared by the Commonwealth; and

(d) is published on the CGS depository interest information
website.

(2) In this Division and Division 7:

regulated person, in relation to a CGS depository interest, means:
(a) an issuer of the CGS depository interest; or
(b) any financial services licensee; or
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(c) any authorised representative of a financial services licensee;
or
(d) any person who is not required to hold an Australian
financial services licence because the person is covered by:
(i) paragraph 911A(2)(j); or
(i) an exemption in regulations made for the purposes of
paragraph 911A(2)(k); or
(iii) an exemption specified by ASIC for the purposes of
paragraph 911A(2)(1); or
(e) any person who is required to hold an Australian financial
services licence but who does not hold such a licence.

1020AI1 Requirement to give information statements for CGS

(M

)

depository interest if reccommending acquisition of
interest

A regulated person must give a person (the client) each
information statement for a class of CGS depository interests if:
(a) the regulated person provides financial product advice to the
client that consists of, or includes, a recommendation that the
client acquire a CGS depository interest of that class; and

(b) the financial product advice is provided to the client as a
retail client; and

(c) the financial product advice is personal advice to the client.

Each information statement must be given at or before the time

when the regulated person provides the advice and must be given

in accordance with this Division.

Note: If the recommendation is to acquire CGS depository interests of a
class for which there is an information statement and that is a subset
of a wider class of CGS depository interests for which there is another

information statement, the regulated person must give the client both
information statements.

However, the regulated person does not have to give the client an
information statement for a class of CGS depository interests if:

(a) the client has already received that statement; or
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(b) the regulated person reasonably believes that the client has
received that statement.

Strict liability offence of failing to give statement

(3) A regulated person commits an offence if:

(a) the regulated person is required by this section to give
another person an information statement for a class of CGS
depository interests; and

(b) the regulated person does not give the other person, in
accordance with section 1020AK, that statement by the time
the regulated person is required to do so.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3) of the Criminal Code.

(4) An offence based on subsection (3) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Ordinary offence of failing to give statement

(5) A regulated person commits an offence if:

(a) the regulated person is required by this section to give
another person an information statement for a class of CGS
depository interests; and

(b) the regulated person does not give the other person, in
accordance with section 1020AK, that statement by the time
the regulated person is required to do so.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2).

Defence for authorised representative

(6) In any proceedings against an authorised representative of a
financial services licensee for an offence based on subsection (3) or
(5), it is a defence if:
(a) the licensee had provided the representative with information
or instructions about the giving of information statements for
a class of CGS depository interests; and
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(b) the representative’s failure to give an information statement
for that class occurred because the representative was acting
in reliance on that information or those instructions; and

(c) the representative’s reliance on that information or those
instructions was reasonable.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (6). See subsection 13.3(3) of the Criminal Code.

Offence of failing to ensure authorised representative gives
Statement

(7) A financial services licensee commits an offence if the licensee
does not take reasonable steps to ensure that an authorised
representative of the licensee complies with the representative’s
obligations under this section to give each information statement
for a class of CGS depository interests as and when required by
this section.

1020AJ Information statement given must be up to date

A regulated person must not, in purported compliance with this
Division, give a person at a time a document that:

(a) purports to be an information statement for a class of CGS
depository interests; and

(b) is not an information statement for that class published at that
time on the CGS depository interest information website.

Note: Failure to comply with this section is an offence (see
subsection 1311(1)).

1020AK How an information statement is to be given

(1) An information statement for a class of CGS depository interests:
(a) must be:
(i) given to a person, or the person’s agent, personally; or

(i) sent to the person, or the person’s agent, at an address
(including an electronic address) or fax number
nominated by the person or the agent; and
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(b) may be printed or be in electronic form.

(2) For the purposes of this section, the information statement is sent
to a person at an address if, and only if:

(a) the information statement is sent to the address; and
(b) either:
(i) the envelope or other container in which the information
statement is sent; or

(i1) the message that accompanies the information
statement;

is addressed to the person.

(3) The information statement may be given or sent to the person’s
agent only if the agent is not acting as the person’s agent in one of
the following capacities:

(a) a financial services licensee;
(b) an authorised representative of a financial services licensee;
(c) a person who is not required to hold an Australian financial
services licence because the person is covered by:
(i) paragraph 911A(2)(j); or
(il) an exemption in regulations made for the purposes of
paragraph 911A(2)(k); or
(ii1) an exemption specified by ASIC for the purposes of
paragraph 911A(2)(1);
(d) aperson who is required to hold an Australian financial
services licence but who does not hold such a licence;
(e) an employee, director or other representative of a person
referred to in paragraph (a), (b), (c) or (d).

(4) The regulations may provide for other ways of giving an
information statement for a class of CGS depository interests.

(5) The regulations may specify requirements as to the manner in
which an information statement for a class of CGS depository
interests may be given to a person. The giving of the information
statement is not effective unless those requirements are satisfied.
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1020AL Civil action for loss or damage

(1) A person (the client) who suffers loss or damage for a reason
described in column 1 of an item of the table may recover the
amount of the loss or damage by action begun against a person
indicated in column 2 of that item within 6 years after the loss or

damage was suffered.

Recovery of amount of loss or damage

Column 1
Reason for loss or damage

Column 2
Person amount may be recovered
from

The client was not given an information
statement for a class of CGS depository
interests as and when required by this
Division

The person required to give the
statement or, if that person was an
authorised representative of a
financial services licensee, each such
licensee responsible for the person’s
conduct (see subsection (2))

2 The client was given at a time, in Each person who:
Pl}rP_’O.rtGd compliance with this (a) directly or indirectly caused or
Division, a document that: contributed to the giving of the
(a) purported to be an information document; and
statement for a class of CGS (b) did not take reasonable steps to
depository interests; and ensure that the document given
(b) was not an information statement for would be an information
that class that was published at that statement published at that time
time on the CGS depository interest on the CGS depository interest
information website information website
(2) A financial services licensee is responsible for the conduct of an
authorised representative of the licensee for the purposes of item 1
of the table in subsection (1), and the authorised representative is
not liable under that item, if:
(a) the authorised representative is not an authorised
representative of any other financial services licensee; or
(b) the licensee is responsible (alone or jointly and severally with
other financial services licensees) for the authorised
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representative’s conduct under section 917C, disregarding
sections 917D and 917F.

(3) This section does not affect any liability that a person has under
any other law.

Other orders

(4) The court dealing with an action under subsection (1) may, in
addition to awarding loss or damage under that subsection and if it
thinks it necessary in order to do justice between the parties:

(a) make an order declaring void a contract entered into by the
client referred to in that subsection for or relating to a
financial product or a financial service; and

(b) if it makes an order under paragraph (a)—make such other
order or orders as it thinks are necessary or desirable because
of that order.

(5) Without limiting paragraph (4)(b), the orders that may be made
under that paragraph include (but are not limited to) an order for
the return of money paid by a person, and/or an order for payment
of an amount of interest specified in, or calculated in accordance
with, the order.
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Division 6—Miscellaneous

1020A Offers etc. relating to certain managed investment schemes
not to be made in certain circumstances

Obligation

(1) A person must not engage in conduct of a kind referred to in
subsection (2) in relation to a financial product described in
paragraph 764A(1)(ba) (which relates to certain managed
investment schemes that are not registered schemes) if the
managed investment scheme concerned needs to be, or will need to
be, registered and has not been registered. This is so even if it is
proposed to register the scheme.

(2) Subject to subsection (3), the kinds of conduct that must not be
engaged in in relation to such a managed investment product are as
follows:

(a) making a recommendation, as described in
subsection 1012A(3), that is received in this jurisdiction;

(b) making an offer, as described in subsection 1012B(3) or
1012C(3), that is received in this jurisdiction;

(c) accepting an offer, made as described in subsection 1012B(3)
or (4), that was received in this jurisdiction.

Exceptions

(3) Subsection (2) does not apply to a recommendation or offer made
in a situation to which a subsection of section 1012D, other than
subsection 1012D(1), applies.

Note: In criminal proceedings, a defendant bears an evidential burden in
relation to the matters in this subsection. See subsection 13.3(3) of the
Criminal Code.
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Fault-based offence

(4) A person commits an offence if the person contravenes
subsection (1).

Civil liability
(5) A person contravenes this subsection if the person contravenes

subsection (1).

Note: This subsection is a civil penalty provision (see section 1317E).

1020BAA Offers etc. relating to foreign passport funds not to be
made in certain circumstances

(1) A person must not engage in conduct of a kind referred to in
subsection (2) in relation to an interest in a foreign passport fund if
the fund is not:

(a) anotified foreign passport fund; or

(b) aregistered scheme.
This is so even if it is proposed that the fund will become a notified
foreign passport fund or a registered scheme.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) Subject to subsection (3), the kinds of conduct that must not be
engaged in in relation to an interest in such a foreign passport fund
are as follows:

(a) making a recommendation, as described in
subsection 1012A(3), that is received in this jurisdiction;
(b) making an offer, as described in subsection 1012B(3) or
1012C(3), that is received in this jurisdiction;

(c) accepting an offer, made as described in subsection 1012B(3)
or (4), that was received in this jurisdiction.

(3) Subsection (2) does not apply to:
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(a) arecommendation or offer made in a situation to which a
subsection of section 1012D, other than
subsection 1012D(1), applies; or

(b) arecognised offer.

1020B Prohibition of certain short sales of securities, managed
investment products, foreign passport fund products and
certain other financial products

(1) In this Act:

section 1020B products means:
(a) securities; or
(b) managed investment products; or
(ba) foreign passport fund products; or
(c) financial products referred to in paragraph 764A(1)(j); or

(d) financial products of any other kind prescribed by regulations
made for the purposes of this definition.

(2) Subject to this section and the regulations, a person must only, in
this jurisdiction, sell section 1020B products to a buyer if, at the
time of the sale:

(a) the person has or, if the person is selling on behalf of another
person, that other person has; or
(b) the person believes on reasonable grounds that the person
has, or if the person is selling on behalf of another person,
that other person has;
a presently exercisable and unconditional right to vest the products
in the buyer.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(3) For the purposes of subsection (2):

(a) a person who, at a particular time, has a presently exercisable
and unconditional right to have section 1020B products
vested in the person, or in accordance with the directions of
the person, has at that time a presently exercisable and
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unconditional right to vest the products in another person;
and

(b) aright of a person to vest section 1020B products in another
person is not conditional merely because the products are
subject to a security interest in favour of another person to
secure the repayment of money.

(4) Subsection (2) does not apply in relation to a sale of section 1020B
products by a person who, before the time of sale, has entered into
a contract to buy those products and who has a right to have those
products vested in the person that is conditional only upon all or
any of the following:
(a) payment of the consideration in respect of the purchase;
(b) the receipt by the person of a proper instrument of transfer in
respect of the products;
(c) the receipt by the person of the documents that are, or are
documents of title to, the products.

(7) For the purposes of this section, a person who:
(a) purports to sell section 1020B products; or
(b) offers to sell section 1020B products; or

(c) holds himself, herself or itself out as entitled to sell
section 1020B products; or
(d) instructs a financial services licensee to sell section 1020B
products;
is taken to sell the products.

1020D Part cannot be contracted out of

A condition of a contract for the acquisition of a financial product
is void if it provides that a party to the contract is:

(a) required or bound to waive compliance with any requirement
of this Part (or of regulations made for the purposes of this
Part); or

(b) if the acquisition occurs in circumstances in which the party
is required by a provision of this Part to have been given a
Product Disclosure Statement for the product—taken to have
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notice of any contract, document or matter not specifically
referred to in a Product Disclosure Statement or
Supplementary Product Disclosure Statement given to the

party.

1020E Stop orders by ASIC

(1) This section applies if:
(a) either:
(i) a disclosure document or statement is defective (see
subsection (11)); or
(ia) a disclosure document or statement does not comply
with a requirement of this Part that it be worded and
presented in a clear, concise and effective manner; or
(i) an advertisement or statement of a kind referred to in
subsection 1018A(1) or (2) that relates to financial
products is defective (see subsection (11)); or
(b) an issuer of financial products is in breach of section 1017G;
or
(¢) information made publicly available under section 1017BA
or 1017BB is defective (see subsection (11)).

(2) ASIC may order that:

(a) if paragraph (1)(a) applies—specified conduct in respect of
the financial products to which the document, advertisement
or statement relates; or

(b) if paragraph (1)(b) applies—specified conduct in respect of
financial products issued by that issuer; or

(c) if paragraph (1)(c) applies—specified conduct in respect of
the financial products or other property to which the
information relates;

must not be engaged in while the order is in force.

(3) The order may include a statement that specified conduct engaged
in contrary to the order will be regarded as not complying with the
requirements of a specified provision of this Part.
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(4) Before making an order under subsection (2), ASIC must:
(a) hold a hearing; and

(b) give a reasonable opportunity to any interested people to
make oral or written submissions to ASIC on whether an
order should be made.

(5) If ASIC considers that any delay in making an order under
subsection (2) pending the holding of a hearing would be
prejudicial to the public interest, ASIC may make an interim order
under that subsection. The interim order may be made without
holding a hearing and lasts for 21 days after the day on which it is
made unless revoked before then.

(6) At any time during the hearing, ASIC may make an interim order
under subsection (2). The interim order lasts until:
(a) ASIC makes an order under subsection (2) after the
conclusion of the hearing; or

(b) the interim order is revoked;
whichever happens first.

(7) The order under subsection (2) must be in writing and must be
served on:
(a) unless paragraph (b), (c) or (d) applies—the issuer of the
financial products concerned; or
(b) if paragraph (1)(a) applies and the document, advertisement
or statement relates to a sale or proposed sale of the financial
products—the seller of the financial products; or

(c) if subparagraph (1)(a)(i) applies and the disclosure document
or statement is an offer document of a kind referred to in
section 1019E or a supplementary offer document of a kind
referred to in section 1019J—the offeror referred to in
subsection 1019D(1); or

(d) if paragraph (1)(c) applies—the person who made the
information publicly available or who provided the
information.
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(8) The person on whom the order is served must take reasonable steps
to ensure that other people who engage in conduct to which the
order applies are aware of the order.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(9) The person on whom the order is served, or a person who is aware
of the order, must not engage in conduct contrary to the order.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(10) If the person on whom the order is served, or a person who is
aware of the order, engages in conduct contrary to the order, any
relevant statement included in the order under subsection (3) has
effect accordingly. This applies in addition to any other
consequence that is provided for by this Act.

(11) In this section:

defective:

(a) in relation to a disclosure document or statement—has the
same meaning as in Subdivision B of Division 7; and

(b) in relation to an advertisement or statement of a kind referred
to in subsection 1018 A(1) or (2) that relates to financial
products—means:

(1) there is a misleading or deceptive statement in the
advertisement or statement; or

(i1) there is an omission from the advertisement or statement
of material required by paragraph 1018A(1)(c), (d) or
(e), or paragraph 1018A(2)(c), (d), (e) or (f), to be
included in the advertisement or statement; and

(c) in relation to information made publicly available under
section 1017BA—means:

(i) the information has not been updated as required by that
section; or

(i) the information is otherwise misleading or deceptive; or
(ii1) there is an omission from the information; and
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(d) in relation to information made publicly available under
section 1017BB—means:

(1) the information is misleading or deceptive; or
(i1) there is an omission from the information.

disclosure document or statement has the same meaning as it has
in Subdivision B of Division 7.

1020F Exemptions and modifications by ASIC

(1) ASIC may:

(a) exempt a person or class of persons from all or specified
provisions of this Part; or

(b) exempt a financial product or a class of financial products
from all or specified provisions of this Part; or

(c) declare that this Part applies in relation to a person or a
financial product, or a class of persons or financial products,
as if specified provisions were omitted, modified or varied as
specified in the declaration.

(4) An exemption may apply unconditionally or subject to specified
conditions. A person to whom a condition specified in an
exemption applies must comply with the condition. The Court may
order the person to comply with the condition in a specified way.
Only ASIC may apply to the Court for the order.

(5) An exemption or declaration must be in writing and ASIC must
publish notice of it in the Gazette.

(6) If conduct (including an omission) of a person would not have
constituted an offence if a particular declaration under
paragraph (1)(c) had not been made, that conduct does not
constitute an offence unless, before the conduct occurred (in
addition to complying with the gazettal requirement of
subsection (5)):

(a) the text of the declaration was made available by ASIC on
the internet; or
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(b) ASIC gave written notice setting out the text of the
declaration to the person.

In a prosecution for an offence to which this subsection applies, the
prosecution must prove that paragraph (a) or (b) was complied with
before the conduct occurred.

(7) For the purpose of this section, the provisions of this Part include:
(a) definitions in this Act, or in the regulations, as they apply to
references in this Part; and
(b) any provisions of Part 10.2 (transitional provisions) that
relate to provisions of this Part.

Note: Because of section 761H, a reference to this Part or Part 10.2 also
includes a reference to regulations or other instruments made for the
purposes of this Part or Part 10.2 (as the case requires).

(8) To avoid doubt, a declaration under paragraph (1)(c) may specify
omissions, modifications or variations that have any or all of the
following effects:

(a) suspending, prohibiting or limiting:
(i) any form of short selling of financial products; or
(ii) any transaction that has the same or substantially similar
market effect as a short sale of financial products;
(b) varying requirements under this Part that apply to:
(i) any form of short selling of financial products; or
(i) any transaction that has the same or substantially similar
market effect as a short sale of financial products;
(c) removing some or all requirements under this Part that apply
to:
(i) any form of short selling of financial products; or
(i) any transaction that has the same or substantially similar
market effect as a short sale of financial products;
(d) imposing requirements that apply to:
(1) any form of short selling of financial products; or
(ii) any transaction that has the same or substantially similar
market effect as a short sale of financial products.

150 Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7

Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Miscellaneous Division 6

Section 1020G

1020G Exemptions and modifications by regulations

(1) The regulations may:

(a) exempt a person or class of persons from all or specified
provisions of this Part; or

(b) exempt a financial product or a class of financial products
from all or specified provisions of this Part; or

(c) provide that this Part applies as if specified provisions were
omitted, modified or varied as specified in the regulations.

(3) For the purpose of this section, the provisions of this Part include:
(a) definitions in this Act, or in the regulations, as they apply to
references in this Part; and
(b) any provisions of Part 10.2 (transitional provisions) that
relates to provisions of this Part.
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Division 7—Enforcement

Subdivision A—Offences

1021A Overview

This Subdivision contains provisions creating offences by
reference to various rules contained in preceding Divisions of this
Part. However, it does not create all the offences relating to those
rules, as some offences are created by subsection 1311(1). Where
offences are created by subsection 1311(1) in relation to a rule, this
is indicated by a note at the end of the provision containing the

rule.

1021B Meaning of defective and disclosure document or statement

(1) In this Subdivision:

defective, in relation to a disclosure document or statement, means:

(a)
(b)

(©)

(d)

there is a misleading or deceptive statement in the disclosure
document or statement; or

if it is a Product Disclosure Statement—there is an omission
from the Product Disclosure Statement of material required
by section 1013C, other than material required by

section 1013B or 1013G; or

if it is a Supplementary Product Disclosure Statement that is
given for the purposes of section 1014E—there is an
omission from the Supplementary Product Disclosure
Statement of material required by that section; or

if it is information required by paragraph 1012G(3)(a)—there
is an omission from the information of material required by
that paragraph;

being a statement, or an omission, that is or would be materially
adverse from the point of view of a reasonable person considering
whether to proceed to acquire the financial product concerned.
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Note: In determining whether a Product Disclosure Statement is defective,
the effect of section 1014D must be taken into account (section 1014D
takes information and statements in a Supplementary Product
Disclosure Statement to be included in the Product Disclosure
Statement it supplements).

disclosure document or statement means:
(a) aProduct Disclosure Statement; or
(b) a Supplementary Product Disclosure Statement; or
(c) information required by paragraph 1012G(3)(a).

(1A) For the avoidance of doubt, if section 1012J (information must be
up to date) is not complied with in relation to a Product Disclosure
Statement, then, for the purposes of the definition of defective in
subsection (1):

(a) if the circumstance constituting the non-compliance is that
particular information included in the Product Disclosure
Statement is not as up to date as section 1012]J requires it to
be—the information so included constitutes a misleading
statement in the Product Disclosure Statement; and

(b) if the circumstance constituting the non-compliance is a
failure to include particular information that was not
previously required to be included in the Product Disclosure
Statement—the failure to include the information constitutes
an omission from the Statement of material required by
section 1013C.

Note 1: The effect of section 1014D (information in a Supplementary Product
Disclosure Statement is taken to be contained in the Product
Disclosure Statement it supplements) must be taken into account in
determining whether section 1012J is complied with in relation to a
Product Disclosure Statement.

Note 2: Whether the inclusion of out of date information, or the failure to
include information, results in the Product Disclosure Statement being
defective as defined in subsection (1) depends on whether the
materiality test set out in that definition is satisfied.

(2) In this Subdivision, a reference (including in the definitions in
subsection (1)) to a document or statement, or to information, of a
kind referred to in a paragraph of the definition of disclosure
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document or statement in subsection (1) includes a reference to
something purporting to be a document or statement, or to be
information, of that kind.

1021C Offence of failing to give etc. a disclosure document or
statement

Strict liability offence

(1) A person (the providing entity) commits an offence if:
(a) the providing entity:

(1) is required by a provision of this Part to give another
person a Product Disclosure Statement or a
Supplementary Product Disclosure Statement (the
required disclosure document or statement); or

(i1) is required by paragraph 1012G(3)(a) to orally
communicate information (the required disclosure
document or statement) to another person; and

(b) the providing entity does not:

(i) if subparagraph (a)(i) applies—give (in accordance with
section 1015C) the other person anything purporting to
be the required disclosure document or statement by the
time they are required to do so; or

(i1) if subparagraph (a)(ii) applies—orally communicate to
the other person anything purporting to be the
information required by paragraph 1012G(3)(a) by the
time they are required to do so.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D, 1012DAA, 1012DA and 1012E.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Ordinary offence

(3) A person (the providing entity) commits an offence if:
(a) the providing entity:
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(i) is required by a provision of this Part to give another
person a Product Disclosure Statement or a
Supplementary Product Disclosure Statement (the
required disclosure document or statement); or

(i1) is required by paragraph 1012G(3)(a) to orally
communicate information (the required disclosure
document or statement) to another person; and

(b) the providing entity does not:

(i) if subparagraph (a)(i) applies—give (in accordance with
section 1015C) the other person anything purporting to
be the required disclosure document or statement by the
time they are required to do so; or

(i1) if subparagraph (a)(ii) applies—orally communicate to
the other person anything purporting to be the
information required by paragraph 1012G(3)(a) by the
time they are required to do so.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D, 1012DAA, 1012DA and 1012E.

Defence for authorised representative

(4) In any proceedings against an authorised representative of a
financial services licensee for an offence based on subsection (1) or
(3), it is a defence if:

(a) the licensee had provided the representative with information
or instructions about the giving or communication of
disclosure documents or statements; and

(b) the representative’s failure to give or communicate the
required disclosure document or statement occurred because
the representative was acting in reliance on that information
or those instructions; and

(c) the representative’s reliance on that information or those
instructions was reasonable.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (4). See subsection 13.3(3) of the Criminal Code.
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Circumstances in which a person is taken not to contravene this
section

5 If:
(a) a person does not give another person a Product Disclosure

Statement for a financial product because of
section 1012DAA or 1012DA; and

(b) anotice was given under subsection 1012DAA(2) or
1012DA(5); and

(c) the notice purported to comply with subsection 1012DAA(7)
or 1012DA(6) but did not actually comply with that
subsection;

the person is taken not to contravene this section.

1021D Offence of preparer of defective disclosure document or
statement giving the document or statement knowing it to
be defective

(1) A person commits an offence if:

(a) the person prepares (or has someone else prepare for them) a
disclosure document or statement (not being information
required by paragraph 1012G(3)(a)); and

(b) the person knows that the disclosure document or statement
is defective; and

(c) the person:

(i) gives (see subsection (3)) another person the disclosure
document or statement in circumstances in which it is
required by a provision of this Part to be given to the
other person; or

(i) gives (see subsection (3)), or makes available to,
another person the disclosure document or statement
reckless as to whether the other person will or may rely
on the information in it.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D, 1012DAA, 1012DA and 1012E.

(2) A person commits an offence if:
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(a) the person prepares (or has someone else prepare for them) a
disclosure document or statement (not being information
required by paragraph 1012G(3)(a)); and

(b) the person knows that the disclosure document or statement
is defective; and

(c) the person gives (see subsection (3)), or makes available to,
another person the disclosure document or statement,
reckless as to whether the other person, or someone else, will
or may give it, or make it available, to another person as
mentioned in subparagraph (1)(c)(i) or (ii).

(3) In this section, give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C.

1021E Preparer of defective disclosure document or statement
giving the document or statement (whether or not known
to be defective)

Obligations

(1) A person contravenes this subsection if:

(a) the person prepares (or has someone else prepare for them) a
disclosure document or statement (not being information
required by paragraph 1012G(3)(a)); and

(b) the disclosure document or statement is defective; and

(c) the person:

(i) gives (see subsection (4)) another person the disclosure
document or statement in circumstances in which it is
required by a provision of this Part to be given to the
other person; or

(i) gives (see subsection (4)), or makes available to,
another person the disclosure document or statement,
reckless as to whether the other person will or may rely
on the information in it.

Note: In criminal proceedings, a defendant bears an evidential burden in
relation to the matters in sections 1012D, 1012DAA, 1012DA and
1012E.
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(6)

(7

A person contravenes this subsection if:

(a) the person prepares (or has someone else prepare for them) a
disclosure document or statement (not being information
required by paragraph 1012G(3)(a)); and

(b) the disclosure document or statement is defective; and

(c) the person gives (see subsection (4)), or makes available to,
another person the disclosure document or statement,
reckless as to whether the other person, or someone else, will
or may give it, or make it available, to another person as
mentioned in subparagraph (1)(c)(i) or (ii).

Exception

A person does not contravene subsection (1) or (2) if the person
took reasonable steps to ensure that the disclosure document or
statement would not be defective.

Note: In criminal proceedings, a defendant bears an evidential burden in

relation to the matters in subsection (3). See subsection 13.3(3) of the
Criminal Code.

Meaning of give

In this section, give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C.

Fault-based offence

A person commits an offence if the person contravenes
subsection (1) or (2).

For the purposes of an offence based on subsection (1), strict
liability applies to the physical element of the offence specified in

paragraph (1)(b).

For the purposes of an offence based on subsection (2), strict
liability applies to the physical element of the offence specified in

paragraph (2)(b).

158

Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7

Financial product disclosure and other provisions relating to issue, sale and purchase of
financial products Part 7.9

Enforcement Division 7

Section 1021F

Civil liability
(8) A person contravenes this subsection if the person contravenes
subsection (1) or (2).

Note: This subsection is a civil penalty provision (see section 1317E).

1021F Offence of regulated person (other than preparer) giving
disclosure document or statement knowing it to be
defective

(1) A regulated person commits an offence if:

(a) another person prepares (or has someone else prepare for
them) a disclosure document or statement (not being
information required by paragraph 1012G(3)(a)); and

(b) the regulated person knows that the disclosure document or
statement is defective; and

(c) the regulated person:

(1) gives (see subsection (2)) another person the disclosure
document or statement in circumstances in which it is
required by a provision of this Part to be given to the
other person; or

(i) gives (see subsection (2)), or makes available to,
another person the disclosure document or statement,
reckless as to whether the other person will or may rely
on the information in it.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D, 1012DAA, 1012DA and 1012E.

(2) In this section, give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C.

1021FA Paragraph 1012G(3)(a) obligation—offences relating to
communication of information

Offence where information known to be defective

(1) A person (the providing entity) commits an offence if:
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(a) the providing entity communicates information required by
paragraph 1012G(3)(a) to another person in circumstances in
which the providing entity is required to do so; and

(b) the providing entity knows that the information is defective.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D and 1012E.

Offence whether or not information known to be defective

A person (the providing entity) commits an offence if:

(a) the providing entity communicates information required by
paragraph 1012G(3)(a) to another person in circumstances in
which the providing entity is required to do so; and

(b) the information is defective.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D and 1012E.

For the purposes of an offence based on subsection (2), strict
liability applies to the physical element of the offence specified in

paragraph (2)(b).

Note: For strict liability, see section 6.1 of the Criminal Code.

Defences

In any proceedings against a person for an offence based on
subsection (1) or (2), it is a defence if the person took reasonable
steps to ensure that the information communicated would not be
defective.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (4). See subsection 13.3(3) of the Criminal Code.

In any proceedings against a person for an offence based on
subsection (2), it is a defence if the information communicated was
defective because of information, or an omission from information,
provided to the person (whether in a document or otherwise) by the
issuer of the financial product concerned.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (5). See subsection 13.3(3) of the Criminal Code.
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1021FB Paragraph 1012G(3)(a) obligation—offences relating to
information provided by product issuer for
communication by another person

Product issuer knows information is defective

(1) The issuer of a financial product commits an offence if:
(a) the issuer provides information (whether in a document or
otherwise) relating to the product to a person:
(i) for the purpose of the information being communicated
under paragraph 1012G(3)(a); or
(i) knowing that it is likely that the information will be so
communicated; and
(b) the issuer knows that, if the person communicates the
provided information for the purpose of
paragraph 1012G(3)(a), the information communicated will
be defective.

Product issuer knows information is not all the required
information

(2) The issuer of a financial product commits an offence if:

(a) the issuer provides information (whether in a document or
otherwise) relating to the product to a person:
(1) for the purpose of it being communicated under
paragraph 1012G(3)(a); or
(i) knowing that it is likely that it will be so communicated,
and
(b) the provided information relates to a matter or matters, but
the issuer knows that it is not all of the information relating
to the matter or matters that is required to be so
communicated; and
(c) the issuer is reckless as to whether the person will or may
communicate information for the purposes of
paragraph 1012G(3)(a) on the basis that the provided
information is all the information relating to the matter or
matters that is required to be so communicated.
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Product issuer provides information that results in information
required by paragraph 1012G(3)(a) being defective

(3) The issuer of a financial product commits an offence if:
(a) the issuer provides information (whether in a document or
otherwise) relating to the product to a person:
(i) for the purpose of it being communicated under
paragraph 1012G(3)(a); or
(i) knowing that it is likely that it will be so communicated,
and
(b) the person communicates the information for the purpose of
paragraph 1012G(3)(a); and
(c) the information communicated is defective because it
includes the provided information (whether or not it is
defective for other reasons).

(4) For the purposes of an offence based on subsection (3), strict
liability applies to the physical element of the offence specified in

paragraph (3)(c).

Note: For strict liability, see section 6.1 of the Criminal Code.

Defence to subsection (3) offence

(5) In any proceedings against the issuer of a financial product for an
offence based on subsection (3), it is a defence if the issuer took
reasonable steps to ensure that the information they provided
would not be such as to make the information communicated for
the purpose of paragraph 1012G(3)(a) defective.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (5). See subsection 13.3(3) of the Criminal Code.

Product issuer does not provide all the required information

(6) The issuer of a financial product commits an offence if:

(a) the issuer provides information (whether in a document or
otherwise) relating to the product to a person:
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(i) for the purpose of it being communicated under
paragraph 1012G(3)(a); or
(i1) knowing that it is likely that it will be so communicated;
and
(b) the provided information relates to a matter or matters, but it
is not all of the information relating to the matter or matters
that is required to be so communicated; and

(c) the person communicates information for the purpose of
paragraph 1012G(3)(a) on the basis that the provided
information is all the information relating to the matter or
matters that is required to be so communicated; and

(d) the information communicated is defective because it
includes only that information about the matter or matters
(whether or not it is also defective for other reasons).

(7) For the purposes of an offence based on subsection (6), strict
liability applies to the physical elements of the offence specified in
paragraphs (6)(b) and (d).

Note: For strict liability, see section 6.1 of the Criminal Code.

Defence to subsection (6) offence

(8) In any proceedings against the issuer of a financial product for an
offence based on subsection (6), it is a defence if the issuer took
reasonable steps to ensure that the information they provided about
the matter or matters would be all the information about the matter
or matters that would be required by paragraph 1012G(3)(a) to be
communicated.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (8). See subsection 13.3(3) of the Criminal Code.
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1021G Financial services licensee failing to ensure authorised

(1

2

A3)

representative gives etc. disclosure documents or
statements as required

Financial services licensee must ensure authorised representative
gives etc. disclosure documents or statements as required

A financial services licensee contravenes this subsection if the
licensee does not take reasonable steps to ensure that an authorised
representative of the licensee complies with their obligations under
this Part to give or communicate disclosure documents or
statements as and when required by this Part.

Fault-based offence

A person commits an offence if the person contravenes
subsection (1).

Civil liability

A person contravenes this subsection if the person contravenes
subsection (1).

Note: This subsection is a civil penalty provision (see section 1317E).

1021H Offences if a Product Disclosure Statement (or

(M

Supplementary PDS) does not comply with certain
requirements

A person commits an offence if:

(a) the person prepares (or has someone else prepare for them) a
Product Disclosure Statement, a Supplementary Product
Disclosure Statement or a Replacement Product Disclosure
Statement (the disclosure document); and

(b) the disclosure document does not comply with:

(i) if it is a Product Disclosure Statement—section 1013B
or 1013G or subsection 942DA(3); or
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(i1) if it is a Supplementary Product Disclosure Statement—
section 1013G, 1014B or 1014C; or

(i11) if it is a Replacement Product Disclosure Statement—
subsection 942DA(3), section 1013G or
subsection 1014K(1), (2) or (3); and
(c) the person:

(i) gives (see subsection (3)) another person the disclosure
document in circumstances in which it is required by a
provision of this Part to be given to the other person; or

(i) gives (see subsection (3)), or makes available to,
another person the disclosure document, reckless as to
whether the other person will or may rely on the
information in it; or

(iii) gives (see subsection (3)), or makes available to,
another person the disclosure document, reckless as to
whether the other person, or someone else, will or may
give it, or make it available, to another person as
mentioned in subparagraph (i) or (ii).

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D, 1012DAA, 1012DA and 1012E.

(2) For the purposes of an offence based on subsection (1), strict
liability applies to paragraph (b) of that subsection.

Note: For strict liability, see section 6.1 of the Criminal Code.

(3) In this section, give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C.

10211 Offence of giving disclosure document or statement that has
not been prepared by the appropriate person

(1) A regulated person commits an offence if:
(a) the regulated person:

(i) gives (see subsection (2)) another person a disclosure
document or statement (not being information required
by paragraph 1012G(3)(a)) in circumstances in which it
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is required by a provision of this Part to be given to the
other person; or
(i1) gives (see subsection (2)), or makes available to,
another person a disclosure document or statement (not
being information required by paragraph 1012G(3)(a)),
reckless as to whether the other person will or may rely
on the information in it; and
(b) the disclosure document or statement has not been prepared
by, or on behalf of, the person required by section 1013A to
prepare it.

Note: A defendant bears an evidential burden in relation to the matters in
sections 1012D, 1012DAA, 1012DA and 1012E.

(2) In this section, give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C.

1021J Offences if preparer etc. of disclosure document or statement
becomes aware that it is defective

(1) A person commits an offence if:

(a) the person prepares (or has someone else prepare for them) a
disclosure document or statement (not being information
required by paragraph 1012G(3)(a)); and

(b) the person becomes aware that the disclosure document or
statement is defective; and

(c) the person does not, as soon as practicable, take reasonable
steps to ensure that any regulated person to whom the
disclosure document or statement has been provided for
further distribution is given a direction that satisfies one of
more of the following subparagraphs:

(i) a direction not to distribute the disclosure document or
statement;

(i1) if it is a Product Disclosure Statement—a direction not
to distribute the Product Disclosure Statement unless it
is accompanied by a Supplementary Product Disclosure
Statement that corrects the deficiency;
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(iii) if it is a Product Disclosure Statement or a
Supplementary Product Disclosure Statement—a
direction not to distribute the Product Disclosure
Statement or Supplementary Product Disclosure
Statement without first altering it in a way that is
specified in the direction, being a way that corrects the
deficiency and that complies with section 1015E.

(2) A regulated person commits an offence if:

(a) the person is given a direction referred to in paragraph (1)(c);
and

(b) the person does not comply with the direction.

(3) A regulated person commits an offence if:

(a) a disclosure document or statement (not being information
required by paragraph 1012G(3)(a)) has been provided to the
person for distribution; and

(b) the person becomes aware that the disclosure document or
statement is defective; and

(¢) the person does not take reasonable steps to notify the person
by whom, or on whose behalf, the disclosure document or
statement was prepared of the particulars of the deficiency.

(4) In this section, a reference to distributing a disclosure document or
statement includes (but is not limited to) giving the document or
statement to another person in purported compliance with a
requirement of this Part.

1021K Offence of unauthorised alteration of Product Disclosure
Statement (or Supplementary PDS)

(1) A person commits an offence if:

(a) the person engages in conduct that results in an alteration of a
Product Disclosure Statement or a Supplementary Product
Disclosure Statement that has been prepared by or on behalf
of another person (the responsible person); and
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(b) the alteration results in the Product Disclosure Statement or
Supplementary Product Disclosure Statement becoming
defective, or more defective than it previously was; and

(c) the alteration is not made with the authority of the
responsible person; and

(d) either:

(1) the person, in purported compliance with a provision of
this Part, gives (see subsection (2)) the altered Product
Disclosure Statement or Supplementary Product
Disclosure Statement to another person; or

(i1) the person gives (see subsection (2)), or makes available
to, another person the altered Product Disclosure
Statement or Supplementary Product Disclosure
Statement, reckless as to whether the other person will
or may rely on the information in it; or

(iii) the person gives (see subsection (2)), or makes available
to, another person the altered Product Disclosure
Statement or Supplementary Product Disclosure
Statement, reckless as to whether the other person, or
someone else, will or may give it, or make it available,
to another person as mentioned in subparagraph (i) or

(ii).
(2) In this section, give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C.

1021L Offences of giving, or failing to withdraw, consent to
inclusion of defective statement

(1) A person commits an offence if:

(a) they consent to the inclusion of a statement (the consented
material) in a Product Disclosure Statement or a
Supplementary Product Disclosure Statement as mentioned
in paragraph 1013K(1)(a); and

(b) either:

(1) there is a misleading or deceptive statement in the
consented material; or
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(i1) there is an omission of information from the consented
material; and
(c) the statement or omission is or would be materially adverse
from the point of view of a reasonable person considering
whether to proceed to acquire the financial product
concerned.

(2) A person commits an offence if:

(a) they consent to the inclusion of a statement (the consented
material) in a Product Disclosure Statement or a
Supplementary Product Disclosure Statement as mentioned
in paragraph 1013K(1)(a); and

(b) they become aware that either:

(1) there is a misleading or deceptive statement in the
consented material; or

(i1) there is an omission of information from the consented
material;

being a statement, or an omission, that:

(iii) is or would be materially adverse from the point of view
of a reasonable person considering whether to proceed
to acquire the financial product concerned; or

(iv) results in the Product Disclosure Statement or the
Supplementary Product Disclosure Statement being
defective, or more defective than it would otherwise be;
and

(c) they do not withdraw their consent after becoming aware of
the matter mentioned in paragraph (b).

1021M Offences relating to keeping and providing copies of Product
Disclosure Statements (or Supplementary PDSs)

Strict liability offence

(1) A person commits an offence if:
(a) the person is required by section 1015D:
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(i) to notify ASIC that a Product Disclosure Statement or a
Supplementary Product Disclosure Statement is in use;
or

(i1) to keep a copy of a Product Disclosure Statement or a
Supplementary Product Disclosure Statement for a
particular period; or

(iii) to make a copy of a Product Disclosure Statement or a
Supplementary Product Disclosure Statement available
to ASIC; or

(iv) to comply with a request from a person for a copy of a
Product Disclosure Statement or a Supplementary
Product Disclosure Statement; and

(b) the person does not comply with that requirement.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Ordinary offence

(3) A person commits an offence if:
(a) the person is required by section 1015D:

(1) to notify ASIC that a Product Disclosure Statement or a
Supplementary Product Disclosure Statement is in use;
or

(i1) to keep a copy of a Product Disclosure Statement or a
Supplementary Product Disclosure Statement for a
particular period; or

(iii) to make a copy of a Product Disclosure Statement or a
Supplementary Product Disclosure Statement available
to ASIC; or

(iv) to comply with a request from a person for a copy of a
Product Disclosure Statement or a Supplementary
Product Disclosure Statement; and

(b) the person does not comply with that requirement.
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1021N Offence of failing to provide additional information
requested under section 1017A

A person (the responsible person) commits an offence if:

(a) arequest is made to them by another person, in accordance
with subsection 1017A(1), to provide further information
about a financial product; and

(b) the responsible person is required by subsection 1017A(2) to
give the other person the information; and

(c) the other person has paid any charge in respect of the request,
being a charge that is in accordance with
subsections 1017A(5) and (6); and

(d) the responsible person does not take reasonable steps to
ensure that, as soon as practicable after receiving the request,
and in any event within one month, the information is
provided to the other person in accordance with
subsection 1017A(4).

1021NA Offences relating to obligation to make product dashboard
publicly available

Failure to comply with obligation to make product dashboard
publicly available

(1) A person commits an offence if:

(a) the person is a trustee of a regulated superannuation fund;
and

(b) as trustee, the person is required, under section 1017BA, to
ensure that a product dashboard for each of the fund’s
MySuper products and choice products is made publicly
available on the fund’s website; and

(c) a product dashboard for each of the fund’s MySuper products
and choice products is not made publicly available as
required by that section.
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Olffence where information known to be defective

(2) A person commits an offence if:

(a) the person is a trustee of a regulated superannuation fund;
and

(b) aproduct dashboard is made publicly available on the fund’s
website in purported compliance with section 1017BA; and

(c) the person knows that:

(1) the information set out in the product dashboard has not
been updated as required by that section; or

(i1) the information set out in the product dashboard is
otherwise misleading or deceptive; or

(iii) there is an omission from the information set out in the
product dashboard.

Olffence whether or not information known to be defective

(3) A person commits an offence if:
(a) the person is a trustee of a regulated superannuation fund;
and
(b) aproduct dashboard is made publicly available on the fund’s
website in purported compliance with section 1017BA; and
(c) either:
(1) the information set out in the product dashboard has not
been updated as required by that section; or
(i1) the information set out in the product dashboard is
otherwise misleading or deceptive; or
(iii) there is an omission from the information set out in the
product dashboard.

(4) For the purposes of an offence based on subsection (3), strict
liability applies to the physical element of the offence specified in
any of subparagraphs (3)(c)(i) to (iii).

Note: For strict liability, see section 6.1 of the Criminal Code.
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Defences

(5) In any proceedings against a trustee of a regulated superannuation
fund for an offence based on subparagraph (2)(c)(iii) or (3)(c)(iii),
it is a defence if:

(a) the trustee or another trustee of the fund took reasonable
steps to ensure that there would not be an omission from the
information set out in the product dashboard; or

(b) both of the following apply:

(i) the information was omitted because it was not up to
date;

(i1) the trustee or another trustee of the fund took reasonable

steps to obtain up-to-date information; or
(¢) both of the following apply:
(i) the information was omitted because it would have been

misleading or deceptive;

(i1) the trustee or another trustee of the fund took reasonable
steps to obtain information that would not have been
misleading or deceptive.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (5). See subsection 13.3(3) of the Criminal Code.

(6) In any proceedings against a trustee of a regulated superannuation
fund for an offence based on subparagraph (3)(c)(i), it is a defence
if the trustee or another trustee of the fund took reasonable steps to
ensure that the information set out in the product dashboard was
updated as required by section 1017BA.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (6). See subsection 13.3(3) of the Criminal Code.

(7) In any proceedings against a trustee of a regulated superannuation
fund for an offence based on subparagraph (3)(c)(ii), it is a defence
if the trustee or another trustee of the fund took reasonable steps to
ensure that the information set out in the product dashboard would
not be misleading or deceptive.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (7). See subsection 13.3(3) of the Criminal Code.
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1021NB Offences relating to obligation to make superannuation
investment information publicly available

Failure to comply with obligation to make information publicly
available

(1) A person commits an offence if:

(a) the person is a trustee of a registrable superannuation entity;
and

(b) as trustee, the person is required, under section 1017BB, to
make information publicly available on the entity’s website;
and

(c) the information is not made publicly available as required by
that section.

Offence where information known to be defective

(2) A person commits an offence if:

(a) the person is a trustee of a registrable superannuation entity;
and

(b) as trustee, the person is required, under section 1017BB, to
make information publicly available; and

(c) information is made publicly available in purported
compliance with that requirement; and

(d) the trustee knows that:
(i) the information is misleading or deceptive; or
(i1) there is an omission from the information.

Offence whether or not information known to be defective

(3) A person commits an offence if:
(a) the person is a trustee of a registrable superannuation entity;
and
(b) as trustee, the person is required, under section 1017BB, to
make information publicly available; and
(¢) information is made publicly available in purported
compliance with that requirement; and
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(d) either:
(i) the information is misleading or deceptive; or
(i1) there is an omission from the information.

(4) For the purposes of an offence based on subsection (3), strict
liability applies to the physical element of the offence specified in
subparagraph (3)(d)(i) or (ii).

Note: For strict liability, see section 6.1 of the Criminal Code.

Defences

(5) In any proceedings against a trustee of a registrable superannuation
entity for an offence based on subsection (1), it is a defence if the
information would have been made publicly available but for the
fact that the trustee or another trustee of the entity was unable to
obtain the information after taking reasonable steps to do so.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (5). See subsection 13.3(3) of the Criminal Code.

(6) In any proceedings against a trustee of a registrable superannuation
entity for an offence based on subparagraph (2)(d)(ii) or (3)(d)(ii),
it is a defence if:

(a) there was an omission from the information made publicly
available because the trustee or another trustee of the entity
was unable to obtain the information after taking reasonable
steps to do so; or

(b) both of the following apply:

(1) the information was omitted because it would have been
misleading or deceptive;

(i1) the trustee or another trustee of the entity took
reasonable steps to obtain information that would not
have been misleading or deceptive.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (6). See subsection 13.3(3) of the Criminal Code.

(7) In any proceedings against a trustee of a registrable superannuation
entity for an offence based on subparagraph (3)(d)(i), it is a
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defence if the trustee or another trustee of the entity took
reasonable steps to ensure that the information made publicly
available would not be misleading or deceptive.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (7). See subsection 13.3(3) of the Criminal Code.

10210 Offences of issuer or seller of financial product failing to pay
money into an account as required

Strict liability offence

(1) An issuer or seller of financial products commits an offence if:

(a) the issuer or seller is required by subsection 1017E(2) to pay
particular money into an account in accordance with that
subsection; and

(b) the issuer or seller does not pay the money into an account in
accordance with that subsection.

(2) An offence based on subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Ordinary offence

(3) An issuer or seller of financial products commits an offence if:

(a) the issuer or seller is required by subsection 1017E(2) to pay
particular money into an account in accordance with that
subsection; and

(b) the issuer or seller does not pay the money into an account in
accordance with that subsection.

1021P Offences relating to offers to which Division SA applies

Failure to comply with requirements of section 1019E relating to
how offers are made

(1) A person commits an offence if:
(a) the person makes an offer; and
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(b) the offer is an offer to which Division 5A applies (see
section 1019D); and

(c) in making the offer, the person fails to comply with a
requirement of section 1019E.

Contravening section 1019F by inviting offers to sell

(2) A person commits an offence if:

(a) the person invites another person to make an offer to sell a
financial product; and

(b) in making the invitation, the person contravenes
section 1019F.

Failure to comply with requirements of section 1019G relating to
duration and withdrawal of offers

(3) A person commits an offence if:
(a) the person makes an offer; and

(b) the offer is an offer to which Division 5A applies (see
section 1019D); and
(c) any of the following apply:
(i) the offer does not remain open for the period required
by paragraph 1019G(1)(a);
(i1) the offer remains open for longer than is permitted by
paragraph 1019G(1)(b);
(ii1) in purporting to withdraw the offer, the person fails to
comply with a requirement of subsection 1019G(2) or

3).

Failure to comply with requirements of section 10191 relating to
price or value

(4) A person commits an offence if:
(a) the person makes an offer; and

(b) the offer is an offer to which Division 5A applies (see
section 1019D); and

(c) the person gives the offeree an offer document; and
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(d) either:
(i) the offer document does not comply with
paragraph 10191(2)(a), (b) or (¢); or
(i1) material of a kind referred to in paragraph 10191(2)(a),
(b) or (c) that is included in the offer document is
misleading or deceptive.

Failure to comply with other requirements of section 10191

(5) A person commits an offence if:
(a) the person makes an offer; and

(b) the offer is an offer to which Division 5A applies (see
section 1019D); and
(c) the person gives the offeree an offer document; and
(d) either:
(i) the offer document does not comply with
subsection 10191(1), or paragraph 10191(2)(d), (e) or
(f); or

(i) material of a kind referred to in subsection 10191(1), or
paragraph 10191(2)(d), (e) or (f), that is included in the
offer document is misleading or deceptive.

Failure to comply with requirements of section 1019J

(6) A person commits an offence if:
(a) the person makes an offer; and
(b) the offer is an offer to which Division 5A applies (see
section 1019D); and
(c) section 1019J applies because of an increase or decrease in
the market value of the financial product to which the offer
relates; and
(d) one of the following subparagraphs applies:
(i) the person fails to comply with subsection 1019J(2) in
relation to that increase or decrease; or
(i) the person gives the offeree a supplementary offer
document in relation to that increase or decrease, but
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that document does not comply with
subsection 1019J(3); or

(ii1) the person gives the offeree a supplementary offer
document in relation to that increase or decrease, but
material of a kind referred to in subsection 1019J(3) that
is included in that document is misleading or deceptive.

Subdivision B—Civil liability

1022A Meaning of defective and disclosure document or statement
(1) In this Subdivision:

defective, in relation to a disclosure document or statement, means:

(a) there is a misleading or deceptive statement in the disclosure
document or statement; or

(b) if it is a Product Disclosure Statement—there is an omission
from the Product Disclosure Statement of material required
by section 1013C, other than material required by
section 1013B or 1013G; or

(c) ifit is a Supplementary Product Disclosure Statement that is
given for the purposes of section 1014E—there is an
omission from the Supplementary Product Disclosure
Statement of material required by that section; or

(d) if it is information required by paragraph 1012G(3)(a)—there
is an omission from the information of material required by
that paragraph; or

(e) ifitis an offer document of a kind referred to in
section 1019E—there is an omission from the document of
material required by section 10191; or

() if it is a supplementary offer document of a kind referred to
in section 1019J—there is an omission from the document of
material required by subsection 1019J(3).

Note: In determining whether a Product Disclosure Statement is defective,

the effect of section 1014D must be taken into account (section 1014D
takes information and statements in a Supplementary Product
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Disclosure Statement to be included in the Product Disclosure
Statement it supplements).

disclosure document or statement means:
(a) aProduct Disclosure Statement; or
(b) a Supplementary Product Disclosure Statement; or
(c) information required by paragraph 1012G(3)(a); or
(d) an offer document of a kind referred to in section 1019E; or

(e) a supplementary offer document of a kind referred to in
section 1019J.

(1A) For the avoidance of doubt, if section 1012]J (information must be
up to date) is not complied with in relation to a Product Disclosure
Statement, then, for the purposes of the definition of defective in
subsection (1):

(a) if the circumstance constituting the non-compliance is that
particular information included in the Product Disclosure
Statement is not as up to date as section 1012] requires it to
be—the information so included constitutes a misleading
statement in the Product Disclosure Statement; and

(b) if the circumstance constituting the non-compliance is a
failure to include particular information that was not
previously required to be included in the Product Disclosure
Statement—the failure to include the information constitutes
an omission from the Statement of material required by
section 1013C.

Note: The effect of section 1014D (information in a Supplementary Product
Disclosure Statement is taken to be contained in the Product
Disclosure Statement it supplements) must be taken into account in
determining whether section 1012J is complied with in relation to a
Product Disclosure Statement.

(2) In this Subdivision, a reference (including in the definitions in
subsection (1)) to a document or statement, or to information, of a
kind referred to in a paragraph of the definition of disclosure
document or statement in subsection (1) includes a reference to
something purporting to be a document or statement, or to be
information, of that kind.
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1022B Civil action for loss or damage

(1) This section applies in the following situations:
(a) a person:

(1) is required by a provision of this Part to give another
person (the client) a Product Disclosure Statement or a
Supplementary Product Disclosure Statement (the
required disclosure document or statement); and

(i1) does not give (in accordance with section 1015C) the
client anything purporting to be the required disclosure
document or statement by the time they are required to
do so; or

(aa) a person makes an offer to which Division SA applies (see
section 1019D) to another person (the client) otherwise than
by sending the client an offer document in accordance with
section 1019E; or

(ab) a person makes an invitation prohibited by section 1019F to
another person (the client); or

(ac) aperson:

(i) is required by subsection 1019J(2), in relation to an
offer made to another person (the client), to send the
client a withdrawal document or a supplementary offer
document; and

(i) does not send (in accordance with paragraphs
1019E(1)(a) and (b)) the client anything purporting to
be either of those things by the time they are required to
do so; or

(b) aperson:

(i) is required by paragraph 1012G(3)(a) to orally
communicate information (the required disclosure
document or statement) to another person (the client),
and

(i1) does not orally communicate to the other person
anything purporting to be the information required by
that paragraph by the time they are required to do so; or
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(c) a person:

(1)

(ia)

(ib)

(i)

gives another person (the client) a disclosure document
or statement (other than an offer document of a kind
referred to in section 1019E or a supplementary offer
document of a kind referred to in section 1019J) that is
defective in circumstances in which a disclosure
document or statement is required by a provision of this
Part to be given to the client; or

makes an offer to which Division 5A applies (see
section 1019D) by sending another person (the client)
an offer document in accordance with section 1019E,
but that offer document is defective; or

in a situation to which section 1019J applies, sends a
person (the client) a supplementary offer document in
accordance with that section but that supplementary
offer document is defective; or

is a regulated person and gives, or makes available to,
another person (the client) a disclosure document or
statement, being a Product Disclosure Statement or a
Supplementary Product Disclosure Statement, that is
defective, reckless as to whether the client will or may
rely on the information in it; or

(d) aperson:

(1)

(i)

gives consent to the inclusion of a statement in a
Product Disclosure Statement or a Supplementary
Product Disclosure Statement as mentioned in
subsection 1021L(1), disregarding

paragraph 1021L(1)(c); or

does not take reasonable steps to withdraw such a
statement as mentioned in subsection 1021L(2),
disregarding subparagraphs 1021L(2)(b)(iii) and (iv); or

(e) a person contravenes section 1017B or 1017D; or

(f) aperson is required by section 1017BA to make information
publicly available on a regulated superannuation fund’s
website and any of the following circumstances apply:
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(i) the information is not made publicly available as
required by that section;
(i1) the information made publicly available is not updated
as required by that section;
(iii) the information made publicly available is misleading or
deceptive;
(iv) there is an omission from the information made publicly
available; or
(g) aperson is required by section 1017BB to make information
publicly available on a registrable superannuation entity’s
website and any of the following circumstances apply:
(1) the information is not made publicly available as
required by that section;
(i1) the information made publicly available is misleading or
deceptive;
(iii) there is an omission from the information made publicly
available.
In paragraph (c), give means give by any means (including orally),
and is not limited to giving in accordance with section 1015C or
paragraph 1012G(3)(a).

(2) In asituation to which this section applies, if a person suffers loss
or damage:

(a) if paragraph (1)(a) applies—because the client was not given
the disclosure document or statement that they should have
been given; or

(aa) if paragraph (1)(aa) applies—because the client was not sent
an offer document in accordance with section 1019E; or

(ab) if paragraph (1)(ab) applies—because the client received an
invitation prohibited by section 1019F rather than being sent
an offer document in accordance with section 1019E; or

(ac) if paragraph (1)(ac) applies—because the client was not sent
a withdrawal document or a supplementary offer document
as required by subsection 1019J(2); or
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(b) if paragraph (1)(b) applies—because the information required
by paragraph 1012G(3)(a) was not communicated to the
client; or

(c) if paragraph (1)(c) applies—because the disclosure document
or statement the client was given or sent was defective; or

(d) if paragraph (1)(d) applies—because the consent referred to
in that paragraph was given, or was not withdrawn, as the
case requires; or

(e) if paragraph (1)(e) applies—Dbecause of the contravention
referred to in that paragraph; or

(f) if paragraph (1)(f) or (g) apply—because of any of the
circumstances mentioned in those paragraphs;

the person may recover the amount of the loss or damage by action
against the, or a, liable person (see subsections (3) to (5)), whether
or not that person (or anyone else) has been convicted of an
offence in respect of the matter referred to in paragraph (a), (aa),

(ab), (ac), (b), (), (d), (e) or ().

(3) For the purposes of subsection (2), the, or a, liable person is:

(a) if paragraph (1)(a), (aa), (ab), (ac) or (b) applies—subject to
subsection (4), the person first-referred to in that paragraph;
or

(aa) if paragraph (1)(c) applies and the disclosure document or
statement is information required by
paragraph 1012G(3)(a)—subject to subsection (5A), the
person first-referred to in paragraph (1)(c) of this section; or

(b) if paragraph (1)(c) (other than subparagraph (1)(c)(ia) or (ib))
applies and the disclosure document or statement is not
information required by paragraph 1012G(3)(a)—subject to
subsection (5):

(i) the person by whom, or on whose behalf, the disclosure
document or statement was prepared; and

(i) each other person involved in the preparation of the
disclosure document or statement who, directly or
indirectly, caused the disclosure document or statement
to be defective or contributed to it being defective; or
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(ba) if subparagraph (1)(c)(ia) or (ib) applies—the person who

made the offer; or

(c) if paragraph (1)(d) applies—the person who gave the
consent; or

(d) if paragraph (1)(e) applies—the person who contravened the
provision concerned; or

(e) if paragraph (1)(f) applies—the trustee, or the trustees, of the
regulated superannuation fund on whose website the
information was required to be made publicly available; or

(f) if paragraph (1)(g) applies—the trustee, or the trustees, of the
registrable superannuation entity on whose website the
information was required to be made publicly available.

(4) If paragraph (1)(a) or (b) applies, or paragraph (1)(c) applies so far
as it relates to information required by paragraph 1012G(3)(a), and
the person who would, but for this subsection, be the liable person
is an authorised representative, the authorised representative is not
the liable person and the following paragraphs apply:

(a) if the authorised representative is an authorised representative
of only one financial services licensee—that financial
services licensee is the liable person;

(b) if the authorised representative is an authorised representative
of more than one financial services licensee:

(i) if, under the rules in section 917C, one of those
licensees is responsible for the person’s conduct—that
licensee is the (or a) liable person; or

(i1) if, under the rules in section 917C, 2 or more of those
licensees are jointly and severally responsible for the
person’s conduct—each of those licensees is a liable
person.

(4A) For the purposes of paragraph (4)(b):
(a) section 917C is taken to apply, despite section 917F; and
(b) section 917D is taken not to apply.
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)

(5A)

(6)

(7

If:
(a) paragraph (1)(c) (other than subparagraph (1)(c)(ia) or (ib))
applies; and
(b) an alteration was made to the disclosure document or
statement (not being information required by
paragraph 1012G(3)(a)) before it was given to the client; and
(c) the alteration made the disclosure document or statement
defective, or more defective than it would otherwise have
been; and
(d) the alteration was not made by, or with the authority of, the
person who would, but for this subsection, be a liable person
because of subparagraph (3)(b)(i);
then, so far as a person has suffered loss or damage because the
disclosure document or statement was defective because of the
alteration, the person who made the alteration is a liable person,
rather than the person referred to in paragraph (d).

If:
(a) paragraph (3)(aa) applies; and
(b) the person referred to in that paragraph is not the issuer, or an
authorised representative of the issuer, of the financial
product to which the required disclosure document or
statement relates; and
(c) the required disclosure document or statement was defective
because of information, or an omission from information,
provided to that person (whether in a document or otherwise)
by the issuer of the product;
the issuer of the product is the liable person, rather than the person
who would otherwise be the liable person because of
paragraph (3)(aa) or subsection (4).

An action under subsection (2) may be begun at any time within 6
years after the day on which the cause of action arose.

A person is not liable under subsection (2) in a situation described
in paragraph (1)(c) if the person took reasonable steps to ensure
that the disclosure document or statement would not be defective.
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(7A) If subsection (5A) applies, the issuer of the financial product is not
liable under subsection (2) if the issuer took reasonable steps to
ensure that the information provided as mentioned in
paragraph (5A)(c) would not be such as to make the required
disclosure document or statement defective.

(7B) A person is not liable under subsection (2) in a situation described
in subparagraph (1)(f)(iii) or (g)(ii) if the person took reasonable
steps to ensure that the information would not be misleading or
deceptive.

(7C) A person is not liable under subsection (2) in a situation described
in subparagraph (1)(f)(iv) or (g)(iii) if the person took reasonable
steps to ensure that there would not be an omission from the
information.

(8) This section does not affect any liability that a person has under
any other law.

1022C Additional powers of court to make orders

(1) The court dealing with an action under subsection 1022B(2) may,
in addition to awarding loss or damage under that subsection and if
it thinks it necessary in order to do justice between the parties:

(a) make an order declaring void a contract entered into by the
client referred to in that subsection for or relating to a
financial product or a financial service; and

(b) if it makes an order under paragraph (a)—make such other
order or orders as it thinks are necessary or desirable because
of that order.

(2) Without limiting paragraph (1)(b), the orders that may be made
under that paragraph include (but are not limited to) an order for
the return of money paid by a person, and/or an order for payment
of an amount of interest specified in, or calculated in accordance
with, the order.
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Part 7.9A—Product intervention orders

1023A Object

The object of this Part is to provide ASIC with powers that it can
use proactively to reduce the risk of significant detriment to retail
clients resulting from financial products.

1023B Meaning of financial product—Part 7.9A

In this Part, financial product:

(a) includes a financial product within the meaning of Division 2
of Part 2 of the ASIC Act; but

(b) does not include:

(i) a financial product issued, or offered for regulated sale,
by an exempt body corporate of a State or Territory or
by an exempt public authority; or

(i1) a financial product specified in regulations made for the
purposes of this subparagraph.

1023C Application of product intervention orders

(1) A product intervention order does not apply to a financial product
held by a person if the person acquired, or entered into a contract
for the acquisition of, the product before the order comes into
force.

(2) A product intervention order does not apply to a person:
(a) in the person’s capacity as a retail client; or

(b) who is in a class of persons specified in regulations made for
the purposes of this paragraph.

(3) The regulations may provide that this Part does not apply to a
financial product specified in the regulations.
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Note: In a prosecution for an offence, the defendant bears an evidential
burden in relation to the matters in this section (see subsection 13.3(3)
of the Criminal Code).

1023D ASIC may make product intervention orders

Making product intervention orders

(1) Subject to subsection (5), if ASIC is satisfied that a financial
product:

(a) is, or is likely to be, available for acquisition by issue, or for
regulated sale, to persons as retail clients (whether or not it
also is, or is likely to be, available for acquisition by persons
as wholesale clients); and

(b) has resulted in, or will or is likely to result in, significant
detriment to retail clients;

ASIC may, in accordance with this Part, order that a specified
person must not engage in specified conduct in relation to the
product, either entirely or except in accordance with conditions
specified in the order.

Note 1: An example of conditions that may be specified in a product

intervention order include that the product not be issued to a retail
client unless the retail client has received personal advice.

Note 2: Section 1023E specifies matters to be taken into account in
considering whether a financial product has resulted in, or will or is
likely to result in, significant detriment to retail clients.

Note 3: Section 1023N also provides that product intervention orders may
include requirements for notifying retail clients.

(2) An order under subsection (1) is not a legislative instrument.

(3) Subject to subsection (5), if ASIC is satisfied that a class of
financial products:

(a) is, or is likely to be, available for acquisition by issue, or for
regulated sale, to persons as retail clients (whether or not it
also is, or is likely to be, available for acquisition by persons
as wholesale clients); and

(b) has resulted in, or will or is likely to result in, significant
detriment to retail clients;
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ASIC may, in accordance with this Part and by legislative

instrument, order that a person must not engage in specified

conduct in relation to the class of products, either entirely or except

in accordance with conditions specified in the order.

Note 1: An example of conditions that may be specified in a product
intervention order include that a product in a class of products not be

issued to a retail client unless the retail client has received personal
advice.

Note 2: Section 1023E specifies matters to be taken into account in
considering whether a financial product has resulted in, or will or is
likely to result in, significant detriment to retail clients.

Note 3: Section 1023N also provides that product intervention orders may
include requirements for notifying retail clients.

Restrictions on product intervention orders

(4) A product intervention order must not specify any of the following
for subsection (1) or (3):

(a) a condition that a person satisfy a standard of training, or
meet a professional standard, other than a standard otherwise
prescribed for the person by or under this Act;

(b) a condition that a person who is not required to hold an
Australian financial services licence become a member of an
external dispute resolution scheme;

(c) a condition related to a person’s remuneration, other than a
condition related to:

(1) so much of the person’s remuneration as is conditional
on the achievement of objectives directly related to the
financial product; or

(ii) a fee, charge or other consideration paid or payable to
the person by a retail client.

(5) Conduct covered by a product intervention order must be limited to
conduct in relation to a retail client.
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1023E Significant detriment to retail clients

(1) In considering whether a financial product has resulted in, or will
or is likely to result in, significant detriment to retail clients for the
purposes of this Part, the following must be taken into account:

(a) the nature and extent of the detriment;

(b) without limiting paragraph (a), the actual or potential
financial loss to retail clients resulting from the product;

(c) the impact that the detriment has had, or will or is likely to
have, on retail clients;

(d) any other matter prescribed by regulations made for the
purposes of this paragraph.

(2) Subsection (1) does not limit the matters to be taken into account in
considering whether a financial product has resulted in, or will or is
likely to result in, significant detriment to retail clients for the
purposes of this Part.

(3) A financial product may result in significant detriment to retail
clients even if a person has complied with the disclosure
requirements in Chapter 6D or this Chapter, and with the person’s
obligations under Part 7.8A, in relation to the product.

1023F ASIC to consult before making product intervention orders

(1) ASIC must not make a product intervention order unless ASIC has:

(a) consulted persons who are reasonably likely to be affected by
the proposed order; and

(b) if the proposed order will apply to a body that is regulated by
APRA——consulted APRA; and

(c) complied with any other requirements as to consultation
prescribed by regulations made for the purposes of this
paragraph.

(2) Without limiting paragraph (1)(a), ASIC is taken to comply with
that paragraph if ASIC, on its website:
(a) makes the proposed order, or a description of the content of
the proposed order, available; and
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(b) invites the public to comment on the proposed order.

(3) A failure to comply with subsection (1) does not invalidate a
product intervention order.

(4) Section 17 of the Legislation Act 2003 (rule-makers should consult
before making legislative instruments) does not apply to the
making of a product intervention order.

1023G Commencement and duration of product intervention orders

Commencement of product intervention orders

(1) A product intervention order comes into force:
(a) for an order that is a legislative instrument—on the day after
the instrument is registered under the Legislation Act 2003;
or
(b) otherwise—on the day after the notice under
subsection 1023L(3) in relation to the order is published;
or a later day specified in the order.

Duration of product intervention orders

(2) A product intervention order remains in force for:

(a) 18 months, or any shorter period specified by the regulations;
or

(b) any shorter period specified in the order.
However, if the Court makes an order staying or otherwise
affecting the operation or enforcement of a product intervention
order, then, in determining when the period referred to in
paragraph (a) or (b) ends, disregard the period during which the
Court’s order has that effect.

(3) Subsection (2) does not apply to a product intervention order if a
declaration under section 1023H (which relates to extensions of
product intervention orders) is in force in relation to the order.

(4) Subsection (2) does not prevent the revocation of a product
intervention order.
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Repeal of product intervention orders

(5) A product intervention order that is a legislative instrument that
ceases to be in force is repealed by force of this subsection.

1023H Extension of product intervention orders

(1) ASIC may, in accordance with an approval under subsection (4),
by legislative instrument, declare that a product intervention order
that is in force:

(a) remains in force until it is revoked; or
(b) remains in force for a specified period, unless it is revoked
earlier.
Note: A declaration under this subsection has the effect of overriding any

provisions in a product intervention order about the duration of the
order: see subsection 1023G(3).

(2) ASIC may make more than one declaration under subsection (1) in
relation to a product intervention order that is in force.

Approval of Minister

(3) ASIC may, at any time before the order ceases to be in force, give
the Minister a report on whether the declaration should be made.

(4) After considering the report, the Minister may give an approval in
writing for the purposes of subsection (1).

1023J Amendment of product intervention orders

(1) Subject to this section, ASIC may, in writing, amend a product
intervention order that is in force.

Requirements before amending product intervention orders

(2) If a declaration under section 1023H is in force in relation to a
product intervention order, ASIC must not amend the order without
the Minister’s approval, given after considering a report from
ASIC on whether the amendment should be made.
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(3) ASIC may, at any time before the order ceases to be in force, give
the Minister a report on whether the amendment should be made.

Amendments of product intervention orders

(4) An amendment of a product intervention order must not be such
that the order remains in force for a period longer than the
maximum period determined for the order in accordance with
subsection 1023G(2) or 1023H(1).

(5) An amendment of a product intervention order comes into force:

(a) for an amendment of an order that is a legislative
instrument—on the day after the amendment is registered
under the Legislation Act 2003; or

(b) otherwise—on the day after the day on which the notice
under subsection 1023L(6) in relation to the amendment is
published;

or a later day specified in the amendment.

Amendments of orders that are legislative instruments

(6) An amendment of a product intervention order that is a legislative
instrument must be by legislative instrument.

1023K Revocation of product intervention orders

(1) Subject to this section, ASIC may, in writing, revoke a product
intervention order.

Requirements for revocation of product intervention orders

(2) If a declaration under section 1023H is in force in relation to a
product intervention order, ASIC must not revoke the order
without the Minister’s approval, given after considering a report
from ASIC on whether the order should be revoked.

(3) ASIC may, at any time before the order ceases to be in force, give
the Minister a report on whether the order should be revoked.
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Revocation of orders that are legislative instruments

(4) A revocation of a product intervention order that is a legislative
instrument must be by legislative instrument.

1023L ASIC to issue public notice of product intervention orders

Product intervention orders

(1) ASIC must serve a copy of a product intervention order that is not
a legislative instrument on any person to whom ASIC considers the
order applies. Failure to comply with this subsection does not
invalidate the order.

(2) ASIC must publish each product intervention order, as in force for
the time being, on its website.
Note: The Legislation Act 2003 requires legislative instruments to be

registered on the Federal Register of Legislation and provides for
compilations of legislative instruments.

(3) ASIC must also publish on its website, with the product
intervention order, a notice that:

(a) describes the significant detriment to retail clients that has
resulted from, or will or is likely to result from, the financial
product or class of financial products to which the order
relates, and sets out why the order is an appropriate way of
reducing the detriment; and

(b) describes the consultation that ASIC undertook in relation to
the order; and

(c) if the order comes into force after it is published—specifies
the day it comes into force.

(4) ASIC must publish on its website, with the product intervention
order, each declaration under section 1023H (which relates to
extensions of product intervention orders) that relates to the order.
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Amendments of product intervention orders

(5) ASIC must serve a copy of the instrument amending a product
intervention order that is not a legislative instrument on any person
to whom ASIC considers the order applies. Failure to comply with
this subsection does not invalidate the order.

(6) ASIC must publish on its website, with the product intervention
order, each amendment of the product intervention order.

(7) ASIC must also publish on its website, with the amendment, a
notice that:

(a) sets out why the amendment is appropriate; and

(b) describes the consultation that ASIC undertook in relation to
the amendment; and

(c) if the day the amendment is to take effect is later than the day
after the day of publication of the amendment—specifies the
day the amendment is to take effect.

Revocation of product intervention orders

(8) If a product intervention order is revoked, ASIC must publish
notice of the revocation on its website.

1023M Remaking product intervention orders

If a product intervention order ceases to be in force or is revoked,
ASIC must not remake the order, or make an order in substantially
the same terms, unless:

(a) ASIC is satisfied the circumstances have materially changed
since the order was made; or

(b) the Minister approves, in writing, the remaking or making of
the order.

1023N Product intervention orders may require notification

(1) A product intervention order in relation to a financial product may:
(a) require that a specified person who has:
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(1) dealt in, or dealt in a specified way in, a financial

product in relation to a retail client; or

(i1) provided financial product advice, or a specified kind of

financial product advice, to a retail client in relation to a
financial product;

take reasonable steps to notify the retail client:

(iii) of the terms of the order; and

(iv) of any other matter specified in regulations made for the

purposes of this subparagraph; and

(b) specify requirements in relation to giving those notifications
(including requirements as to the periods within which to
give those notifications).

(2) In this section, dealing in a financial product has the meaning
given by subsection 994A(1).

1023P Enforcement of product intervention orders

(1) A person must not engage in conduct contrary to a product
intervention order that is in force in relation to the person.

2

Note 1:

Note 2:

Failure to comply with this subsection is an offence (see
subsection 1311(1)).

This subsection is also a civil penalty provision (see section 1317E).
For relief from liability to a civil penalty relating to this subsection,
see section 1317S.

A person who is required by a product intervention order to take
reasonable steps to notify a retail client must comply with the

requirement.
Note 1:  For this requirement, see subsection 1023N(1).
Note 2: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
Note 3:  This subsection is also a civil penalty provision (see section 1317E).

For relief from liability to a civil penalty relating to this subsection,
see section 1317S.

(3) Subsections (1) and (2) do not apply if:
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(a) the product intervention order is not a legislative instrument;
and

(b) the person was not aware, and could not reasonably have
been aware, of the order.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection (see subsection 13.3(3) of the Criminal Code).

(4) If a product intervention order has been served on a person, the
person must take all reasonable steps as soon as practicable to
ensure that other persons who engage in conduct to which the order
applies are aware of the order.

Note 1: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Note 2: This subsection is also a civil penalty provision (see section 1317E).
For relief from liability to a civil penalty relating to this subsection,
see section 13178.

1023Q Civil liability

() If:
(a) a person (the first person) contravenes a product intervention
order; and
(b) aretail client suffers loss or damage because of the
contravention;
the retail client may recover the amount of the loss or damage by
action against the first person, whether or not:
(c) the first person (or anyone else) has been convicted of an
offence in relation to the contravention; or
(d) a Court has made a declaration of contravention under
subsection 1317E(1) in relation to the contravention; or
(e) a Court has ordered the first person (or anyone else) to pay
the Commonwealth a pecuniary penalty under section 1317G
in relation to the contravention.

(2) An action under subsection (1) may be begun at any time within 6
years after the day on which the cause of action arose.
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(3) This section does not affect any liability that a person has under
any other law.

1023R Additional powers of court to make orders

(1) The Court dealing with an action under subsection 1023Q(1) may,
in addition to awarding loss or damage under that subsection and if
it thinks it necessary in order to do justice between the parties:

(a) make an order declaring void a contract relating to the
financial product that was entered into by the retail client
who suffered the loss or damage; and

(b) if it makes an order under paragraph (a)—make such other
order or orders as it thinks are necessary or desirable because
of that order.

(2) Without limiting paragraph (1)(b), an order under that paragraph
may include either or both of the following:

(a) an order for the return of money paid by a person;

(b) an order for payment of an amount of interest specified in, or
calculated in accordance with, the order.

1023S Avoidance schemes—prohibition

General prohibition

(1) A person must not, either alone or with others, engage in any of the

following conduct:

(a) enter into a scheme;

(b) begin to carry out a scheme;

(c) carry out a scheme;
if, having regard to any matters as required under subsection (8), it
would be reasonable to conclude that the purpose, or one of the
purposes, of the person engaging in that conduct was to avoid the
application of a credit product intervention order.
Note: This subsection is a civil penalty provision (see section 1317E). For

relief from liability to a civil penalty relating to this subsection, see
section 13178S.
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)

3)

“

Constitutional corporations

A constitutional corporation must not, either alone or with others,
engage in any of the following conduct:

(a) enter into a scheme;

(b) begin to carry out a scheme;

(c) carry out a scheme;
if, having regard to any matters as required under subsection (8), it
would be reasonable to conclude that the purpose, or one of the
purposes, of the constitutional corporation engaging in that conduct
was to avoid the application of a credit product intervention order.
Note: This subsection is a civil penalty provision (see section 1317E). For

relief from liability to a civil penalty relating to this subsection, see
section 13178S.

Constitutional trade and commerce

A person must not in the course of constitutional trade and
commerce, either alone or with others, engage in any of the
following conduct:

(a) enter into a scheme;

(b) begin to carry out a scheme;

(c) carry out a scheme;
if, having regard to any matters as required under subsection (8), it
would be reasonable to conclude that the purpose, or one of the
purposes, of the person engaging in that conduct was to avoid the
application of a credit product intervention order.
Note: This subsection is a civil penalty provision (see section 1317E). For

relief from liability to a civil penalty relating to this subsection, see
section 13178S.

Use of communications service

A person must not use postal, telegraphic, telephonic or other like
services (within the meaning of paragraph 51(v) of the
Constitution), either alone or with others, in order to engage in any
of the following conduct:

(a) enter into a scheme;

200

Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7
Product intervention orders Part 7.9A

Section 1023S

(b) begin to carry out a scheme;
(c) carry out a scheme;

if, having regard to any matters as required under subsection (8), it
would be reasonable to conclude that the purpose, or one of the
purposes, of the person engaging in that conduct was to avoid the
application of a credit product intervention order.

Note: This subsection is a civil penalty provision (see section 1317E). For

relief from liability to a civil penalty relating to this subsection, see
section 13178S.

Prohibitions independent of each other

(5) To avoid doubt, subsections (1), (2), (3) and (4) are independent
from and do not limit each other.

(6) If conduct constitutes a contravention of 2 or more subsections of
this section, proceedings may be started against a person in relation
to the contravention of any one or more of those subsections.

(7) However, the person is not liable to more than one pecuniary
penalty in relation to the same conduct.

Matters to which regard must be had

(8) In determining, for the purposes of subsection (1), (2), (3) or (4),
whether it would be reasonable to conclude that a purpose of a
person entering into or carrying out (to any extent) a scheme was to
avoid the application of a credit product intervention order, regard
must be had to any matters prescribed by the regulations.

(9) Subsection (8) does not limit the matters to which regard may be
had in making a determination described in that subsection.

Offence

(10) A person commits an offence if:
(a) the person is subject to a requirement under subsection (1),
(2), (3) or (4); and
(b) the person engages in conduct; and
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(c) the conduct contravenes the requirement.

Definitions
(11) In this section:

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

constitutional trade and commerce means trade and commerce:
(a) between Australia and places outside Australia; or
(b) between the States; or
(c) between a State and a Territory; or
(d) between 2 Territories; or
(e) within a Territory.

credit product intervention order means a product intervention
order made in relation to a financial product of the kind covered by
paragraph 12BAA(7)(k) of the Australian Securities and
Investments Commission Act 2001 (which is about credit facilities).

scheme means:
(a) any agreement, arrangement, understanding, promise or
undertaking, whether express or implied; or
(b) any scheme, plan, proposal, action, course of action or course
of conduct, whether unilateral or otherwise; or
(c) any combination of 2 or more things that are schemes
because of paragraph (a) or (b).

1023T Avoidance schemes—presumption of avoidance for certain
schemes in civil cases

(1) For the purposes of subsection 1023S(1), (2), (3) or (4), it is
reasonable to conclude, unless the contrary is proved, that a person
entered into or carried out a scheme for the purpose of avoiding a
credit product intervention order (within the meaning of
subsection 1023S(11)) if:

(a) the scheme is of a kind prescribed by the regulations; or
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(b) the scheme is of a kind determined by ASIC under
subsection (3).

(2) In proving the contrary for the purposes of subsection (1), regard
must be had to any matters as required under subsection 1023S(8).

(3) ASIC may, by legislative instrument, determine a scheme, or a
class of schemes, for the purposes of paragraph (1)(b).

(4) This section does not have effect for the purposes of determining
whether a person has committed an offence against
subsection 1023S(10).

1023U Avoidance schemes—exemption by ASIC

(1) ASIC may, by legislative instrument, exempt a scheme, or class of
schemes, from all or specified provisions of section 1023S.

(2) The exemption may apply subject to any specific conditions
imposed by ASIC.
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Division 1 Preliminary

Section 1040A

Part 7.10—Market misconduct and other
prohibited conduct relating to financial
products and financial services

Division 1—Preliminary

1040A Content of Part

This Part deals in Division 2 with various kinds of prohibited
conduct, other than insider trading. The insider trading prohibitions
are contained in Division 3.

1040B Treat certain instruments as if they were financial products
and Division 3 financial products

(1) This Part applies to bank accepted bills, and to negotiable
certificates of deposit, as if they were:

(a) financial products; and
(b) Division 3 financial products.

(2) If aterm used in this Part is defined outside of this Part by
reference to financial products, treat that term when used in this
Part as if that reference to financial products included a reference
to each of the following:

(a) bank accepted bills;
(b) negotiable certificates of deposit.

(3) Subsections (1) and (2) do not, by implication, affect the
interpretation of any other provision:

(a) of this Act; or
(b) of an instrument made under this Act.
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Division 2—The prohibited conduct (other than insider
trading prohibitions)

1041A Market manipulation

A person must not take part in, or carry out (whether directly or
indirectly and whether in this jurisdiction or elsewhere):
(a) atransaction that has or is likely to have; or
(b) 2 or more transactions that have or are likely to have;
the effect of:
(c) creating an artificial price for trading in financial products on
a financial market operated in this jurisdiction; or
(d) maintaining at a level that is artificial (whether or not it was
previously artificial) a price for trading in financial products
on a financial market operated in this jurisdiction.

Note 1: Failure to comply with this section is an offence (see
subsection 1311(1)).

Note 2:  This section is also a civil penalty provision (see section 1317E). For
relief from liability to a civil penalty relating to this section, see
section 13178S.

1041B False trading and market rigging—creating a false or
misleading appearance of active trading etc.

(1) A person must not do, or omit to do, an act (whether in this
jurisdiction or elsewhere) if that act or omission has or is likely to
have the effect of creating, or causing the creation of, a false or
misleading appearance:

(a) ofactive trading in financial products on a financial market
operated in this jurisdiction; or

(b) with respect to the market for, or the price for trading in,
financial products on a financial market operated in this
jurisdiction.
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Note 1: Failure to comply with this subsection is an offence (see
subsection 1311(1)). For defences to a prosecution based on this
subsection, see Division 4.

Note 2: This subsection is also a civil penalty provision (see section 1317E).
For relief from liability to a civil penalty relating to this subsection,
see Division 4 and section 13178S.

(1A) For the purposes of the application of the Criminal Code in relation
to an offence based on subsection (1):

(a) intention is the fault element for the physical element
consisting of doing or omitting to do an act as mentioned in
that subsection; and

(b) recklessness is the fault element for the physical element
consisting of having, or being likely to have, the effect of
creating, or causing the creation of, a false or misleading
appearance as mentioned in that subsection.

Note 1: For intention, see section 5.2 of the Criminal Code.

Note 2: For recklessness, see section 5.4 of the Criminal Code.

(2) For the purposes of subsection (1), a person is taken to have
created a false or misleading appearance of active trading in
particular financial products on a financial market if the person:

(a) enters into, or carries out, either directly or indirectly, any
transaction of acquisition or disposal of any of those financial
products that does not involve any change in the beneficial
ownership of the products; or

(b) makes an offer (the regulated offer) to acquire or to dispose
of any of those financial products in the following
circumstances:

(i) the offer is to acquire or to dispose of at a specified
price; and
(i1) the person has made or proposes to make, or knows that
an associate of the person has made or proposes to
make:
(A) if the regulated offer is an offer to acquire—an
offer to dispose of; or
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(B) if the regulated offer is an offer to dispose of—
an offer to acquire;

the same number, or substantially the same number, of
those financial products at a price that is substantially
the same as the price referred to in subparagraph (i).
Note: The circumstances in which a person creates a false or misleading
appearance of active trading in particular financial products on a

financial market are not limited to the circumstances set out in this
subsection.

(3) For the purposes of paragraph (2)(a), an acquisition or disposal of
financial products does not involve a change in the beneficial
ownership if:

(a) aperson who had an interest in the financial products before
the acquisition or disposal; or

(b) an associate of such a person;

has an interest in the financial products after the acquisition or
disposal.

(4) The reference in paragraph (2)(a) to a transaction of acquisition or
disposal of financial products includes:
(a) areference to the making of an offer to acquire or dispose of
financial products; and
(b) areference to the making of an invitation, however
expressed, that expressly or impliedly invites a person to
offer to acquire or dispose of financial products.

1041C False trading and market rigging—artificially maintaining
etc. trading price

(1) A person must not (whether in this jurisdiction or elsewhere) enter
into, or engage in, a fictitious or artificial transaction or device if
that transaction or device results in:

(a) the price for trading in financial products on a financial
market operated in this jurisdiction being maintained, inflated
or depressed; or
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(b) fluctuations in the price for trading in financial products on a
financial market operated in this jurisdiction.

Note 1:

Note 2:

Failure to comply with this subsection is an offence (see
subsection 1311(1)). For defences to a prosecution based on this
subsection, see Division 4.

This subsection is also a civil penalty provision (see section 1317E).
For relief from liability to a civil penalty relating to this subsection,
see Division 4 and section 13178S.

(2) In determining whether a transaction is fictitious or artificial for the
purposes of subsection (1), the fact that the transaction is, or was at
any time, intended by the parties who entered into it to have effect
according to its terms is not conclusive.

1041D Dissemination of information about illegal transactions

A person must not (whether in this jurisdiction or elsewhere)
circulate or disseminate, or be involved in the circulation or
dissemination of, any statement or information to the effect that the
price for trading in financial products on a financial market
operated in this jurisdiction will, or is likely to, rise or fall, or be
maintained, because of a transaction, or other act or thing done, in
relation to those financial products, if:

(a) the transaction, or thing done, constitutes or would constitute
a contravention of section 1041A, 1041B, 1041C, 1041E or

1041F; and

(b) the person, or an associate of the person:

Note 1:

(1)
(i)

has entered into such a transaction or done such an act
or thing; or
has received, or may receive, directly or indirectly, a
consideration or benefit for circulating or disseminating,
or authorising the circulation or dissemination of, the
statement or information.

Failure to comply with this section is an offence (see

subsection 1311(1)). For defences to a prosecution based on this
section, see Division 4.

208

Compilation No. 141

Corporations Act 2001

Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7

Market misconduct and other prohibited conduct relating to financial products and
financial services Part 7.10

The prohibited conduct (other than insider trading prohibitions) Division 2

Section 1041E

Note 2: This section is also a civil penalty provision (see section 1317E). For
relief from liability to a civil penalty relating to this section, see
Division 4 and section 13178S.

1041E False or misleading statements

(1) A person must not (whether in this jurisdiction or elsewhere) make
a statement, or disseminate information, if:
(a) the statement or information is false in a material particular
or is materially misleading; and

(b) the statement or information is likely:
(i) to induce persons in this jurisdiction to apply for
financial products; or
(i1) to induce persons in this jurisdiction to dispose of or
acquire financial products; or
(ii1) to have the effect of increasing, reducing, maintaining
or stabilising the price for trading in financial products
on a financial market operated in this jurisdiction; and
(c) when the person makes the statement, or disseminates the
information:

(1) the person does not care whether the statement or
information is true or false; or
(i1) the person knows, or ought reasonably to have known,
that the statement or information is false in a material
particular or is materially misleading.
Note 1:  Failure to comply with this subsection is an offence (see

subsection 1311(1)). For defences to a prosecution based on this
subsection, see Division 4.

Note 2: Failure to comply with this subsection may also lead to civil liability
under section 10411. For relief from liability under that section, see
Division 4.

(2) For the purposes of the application of the Criminal Code in relation
to an offence based on subsection (1), paragraph (1)(a) is a
physical element, the fault element for which is as specified in

paragraph (1)(c).
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(3) For the purposes of an offence based on subsection (1), strict
liability applies to subparagraphs (1)(b)(i), (ii) and (iii).

Note: For strict liability, see section 6.1 of the Criminal Code.

1041F Inducing persons to deal

(1) A person must not, in this jurisdiction, induce another person to
deal in financial products:

(a) by making or publishing a statement, promise or forecast if
the person knows, or is reckless as to whether, the statement
is misleading, false or deceptive; or

(b) by a dishonest concealment of material facts; or

(c) by recording or storing information that the person knows to
be false or misleading in a material particular or materially
misleading if:

(i) the information is recorded or stored in, or by means of,
a mechanical, electronic or other device; and
(i1)) when the information was so recorded or stored, the
person had reasonable grounds for expecting that it
would be available to the other person, or a class of
persons that includes the other person.
Note 1: Failure to comply with this subsection is an offence (see

subsection 1311(1)). For defences to a prosecution based on this
subsection, see Division 4.

Note 2: Failure to comply with this subsection may also lead to civil liability
under section 10411. For relief from liability under that section, see
Division 4.

(3) This section applies in relation to the following conduct as if that
conduct were dealing in financial products:

(a) applying to become a standard employer-sponsor of a
superannuation entity;

(b) permitting a person to become a standard employer-sponsor
of a superannuation entity;

(c) applying, on behalf of an employee (within the meaning of
the Retirement Savings Accounts Act 1997), for the employee
to become the holder of an RSA.
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1041G Dishonest conduct

A person must not, in the course of carrying on a financial services
business in this jurisdiction, engage in dishonest conduct in relation
to a financial product or financial service.

Note 1:  Failure to comply with this subsection is an offence (see
subsection 1311(1)).

Note 2: Failure to comply with this subsection may also lead to civil liability
under section 10411.

1041H Misleading or deceptive conduct (civil liability only)

(1) A person must not, in this jurisdiction, engage in conduct, in
relation to a financial product or a financial service, that is
misleading or deceptive or is likely to mislead or deceive.

Note 1: Failure to comply with this subsection is not an offence.

Note 2: Failure to comply with this subsection may lead to civil liability under
section 10411. For limits on, and relief from, liability under that
section, see Division 4.

(2) The reference in subsection (1) to engaging in conduct in relation
to a financial product includes (but is not limited to) any of the
following:

(a) dealing in a financial product;
(b) without limiting paragraph (a):
(i) issuing a financial product;
(i) publishing a notice in relation to a financial product;
(ii1) making, or making an evaluation of, an offer under a
takeover bid or a recommendation relating to such an
offer;
(iv) applying to become a standard employer-sponsor of a
superannuation entity;
(v) permitting a person to become a standard
employer-sponsor of a superannuation entity;
(vi) atrustee of a superannuation entity dealing with a
beneficiary of that entity as such a beneficiary;
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(vii)

(viii)

(ix)

)

a trustee of a superannuation entity dealing with an
employer-sponsor or an associate (within the meaning
of the Superannuation Industry (Supervision) Act 1993)
of an employer-sponsor, of that entity as such an
employer-sponsor or associate;

applying, on behalf of an employee (within the meaning
of the Retirement Savings Accounts Act 1997), for the
employee to become the holder of an RSA;

an RSA provider dealing with an employer (within the
meaning of the Retirement Savings Accounts Act 1997),
or an associate (within the meaning of that Act) of an
employer, who makes an application, on behalf of an
employee (within the meaning of that Act) of the
employer, for the employee to become the holder of an
RSA, as such an employer;

carrying on negotiations, or making arrangements, or
doing any other act, preparatory to, or in any way
related to, an activity covered by any of

subparagraphs (i) to (ix).

(3) If a person engages in conduct:
(a) that contravenes:

(1)
(ii)
(iia)
(iif)

section 670A (misleading or deceptive takeover
document); or

section 728 (misleading or deceptive fundraising
document); or

section 738Y (other liabilities relating to defective CSF
offer documents); or

section 1021NA or 1021NB; or

(b) in relation to a disclosure document or statement within the
meaning of section 953A; or

(c) in relation to a disclosure document or statement within the
meaning of section 1022A;
the person’s engaging in that conduct does not contravene
subsection (1) of this section.

(4) If a disclosing entity engages in conduct that:
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(a) does not contravene subsection 674A(2), but would
contravene that subsection if paragraph 674A(2)(d) contained
the same text as paragraph 674(2)(d); or

(b) does not contravene subsection 675A(2), but would
contravene that subsection if paragraph 675A(2)(b) contained
the same text as paragraph 675(2)(b); or

the disclosing entity’s engaging in that conduct does not
contravene subsection (1) of this section.

Note: The subsections mentioned in paragraphs (a) and (b) deal with
continuous disclosure of information by disclosing entities.

(5) For the purposes of subsections (3) and (4), a person or disclosing
entity engages in conduct that contravenes a provision even if
engaging in the conduct does not constitute an offence, or lead to a
liability, because of the availability of a defence.

10411 Cibvil action for loss or damage for contravention of
sections 1041E to 1041H

(1) A person who suffers loss or damage by conduct of another person
that was engaged in in contravention of section 1041E, 1041F,
1041G or 1041H may recover the amount of the loss or damage by
action against that other person or against any person involved in
the contravention, whether or not that other person or any person
involved in the contravention has been convicted of an offence in
respect of the contravention.

(1A) Subsection (1) has effect subject to section 1044B.

Note: Section 1044B may limit the amount that the person may recover for a
contravention of section 1041H (Misleading or deceptive conduct)
from the other person or from another person involved in the
contravention.

(1B) Despite subsection (1), if:
(a) aperson (the claimant) makes a claim under subsection (1)
in relation to:
(i) economic loss; or
(i1) damage to property;
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)

3

“

caused by conduct of another person (the defendant) that was
done in contravention of section 1041H; and

(b) the claimant suffered the loss or damage:

(1) as aresult partly of the claimant’s failure to take
reasonable care; and

(i1) as a result partly of the conduct referred to in
paragraph (a); and
(c) the defendant:

(i) did not intend to cause the loss or damage; and

(i) did not fraudulently cause the loss or damage;
the damages that the claimant may recover in relation to the loss or
damage are to be reduced to the extent to which the court thinks
just and equitable having regard to the claimant’s share in the
responsibility for the loss or damage.

Note: Division 2A also applies proportionate liability to a claim for damages
under this section for a contravention of section 1041H.

An action under subsection (1) may be begun at any time within 6
years after the day on which the cause of action arose.

This section does not affect any liability that a person has under
any other law.

Section 1317S (which provides for relief from liability) applies in
relation to liability under subsection (1) as if:

(a) the sections referred to in subsection (1) were civil penalty
provisions; and

(b) proceedings under subsection (1) were eligible proceedings.

Note: Relief from liability under this section may also be available
(depending on the circumstances) under Division 4.

1041J Sections of this Division have effect independently of each

other

Subject to any express provision to the contrary, the various
sections in this Division have effect independently of each other,
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and nothing in any of the sections limits the scope or application of
any of the other sections.

1041K Division applies to certain conduct to the exclusion of State
Fair Trading Acts provisions

(1) This section applies to conduct:
(a) that contravenes:
(i) section 670A (misleading or deceptive takeover
document); or
(i1) section 728 (misleading or deceptive fundraising
document); or
(iia) section 738Y (other liabilities relating to defective CSF
offer documents); or
(ii1) section 1021NA or 1021NB; or
(b) that relates to a disclosure document or statement within the
meaning of section 953A; or
(c) that relates to a disclosure document or statement within the
meaning of section 1022A.
For this purpose, conduct contravenes the provision even if the

conduct does not constitute an offence, or does not lead to any
liability, because of the availability of a defence.

(2) This Division operates in relation to conduct to which this section
applies to the exclusion of the provisions of the State Fair Trading
Act of any State or Territory.
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Division 2A—Proportionate liability for misleading and
deceptive conduct

1041L Application of Division

(1) This Division applies to a claim (an apportionable claim) if the
claim is a claim for damages made under section 10411 for:

(a) economic loss; or

(b) damage to property;
caused by conduct that was done in a contravention of
section 1041H.

(2) For the purposes of this Division, there is a single apportionable
claim in proceedings in respect of the same loss or damage even if
the claim for the loss or damage is based on more than one cause of
action (whether or not of the same or a different kind).

(3) In this Division, a concurrent wrongdoer, in relation to a claim, is
a person who is one of 2 or more persons whose acts or omissions
(or act or omission) caused, independently of each other or jointly,
the damage or loss that is the subject of the claim.

(4) For the purposes of this Division, apportionable claims are limited
to those claims specified in subsection (1).

(5) For the purposes of this Division, it does not matter that a
concurrent wrongdoer is insolvent, is being wound up or has
ceased to exist or died.

1041M Certain concurrent wrongdoers not to have benefit of
apportionment

(1) Nothing in this Division operates to exclude the liability of a
concurrent wrongdoer (an excluded concurrent wrongdoer) in
proceedings involving an apportionable claim if:

(a) the concurrent wrongdoer intended to cause the economic
loss or damage to property that is the subject of the claim; or
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(b) the concurrent wrongdoer fraudulently caused the economic
loss or damage to property that is the subject of the claim.

(2) The liability of an excluded concurrent wrongdoer is to be
determined in accordance with the legal rules (if any) that (apart
from this Division) are relevant.

(3) The liability of any other concurrent wrongdoer who is not an
excluded concurrent wrongdoer is to be determined in accordance
with the provisions of this Division.

1041N Proportionate liability for apportionable claims

(1) In any proceedings involving an apportionable claim:

(a) the liability of a defendant who is a concurrent wrongdoer in
relation to that claim is limited to an amount reflecting that
proportion of the damage or loss claimed that the court
considers just having regard to the extent of the defendant’s
responsibility for the damage or loss; and

(b) the court may give judgment against the defendant for not
more than that amount.

(2) If the proceedings involve both an apportionable claim and a claim
that is not an apportionable claim:
(a) liability for the apportionable claim is to be determined in
accordance with the provisions of this Division; and
(b) liability for the other claim is to be determined in accordance
with the legal rules, if any, that (apart from this Division) are
relevant.

(3) In apportioning responsibility between defendants in the
proceedings:

(a) the court is to exclude that proportion of the damage or loss
in relation to which the plaintiff is contributorily negligent
under any relevant law; and

(b) the court may have regard to the comparative responsibility
of any concurrent wrongdoer who is not a party to the
proceedings.
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(4) This section applies in proceedings involving an apportionable
claim whether or not all concurrent wrongdoers are parties to the
proceedings.

(5) A reference in this Division to a defendant in proceedings includes
any person joined as a defendant or other party in the proceedings
(except as a plaintiff) whether joined under this Division, under
rules of court or otherwise.

10410 Defendant to notify plaintiff of concurrent wrongdoer of
whom defendant aware

(1) If:

(a) adefendant in proceedings involving an apportionable claim
has reasonable grounds to believe that a particular person (the
other person) may be a concurrent wrongdoer in relation to
the claim; and

(b) the defendant fails to give the plaintiff, as soon as
practicable, written notice of the information that the
defendant has about:

(i) the identity of the other person; and

(i1) the circumstances that may make the other person a
concurrent wrongdoer in relation to the claim; and
(c) the plaintiff unnecessarily incurs costs in the proceedings
because the plaintiff was not aware that the other person may
be a concurrent wrongdoer in relation to the claim;

the court hearing the proceedings may order that the defendant pay
all or any of those costs of the plaintiff.

(2) The court may order that the costs to be paid by the defendant be
assessed on an indemnity basis or otherwise.

1041P Contribution not recoverable from defendant

A defendant against whom judgment is given under this Division
as a concurrent wrongdoer in relation to an apportionable claim:
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(a) cannot be required to contribute to any damages or
contribution recovered from another concurrent wrongdoer in
respect of the apportionable claim (whether or not the
damages or contribution are recovered in the same
proceedings in which judgment is given against the
defendant); and

(b) cannot be required to indemnify any such wrongdoer.

1041Q Subsequent actions

(1) Inrelation to an apportionable claim, nothing in this Division or
any other law prevents a plaintiff who has previously recovered
judgment against a concurrent wrongdoer for an apportionable part
of any damage or loss from bringing another action against any
other concurrent wrongdoer for that damage or loss.

(2) However, in any proceedings in respect of any such action, the
plaintiff cannot recover an amount of damages that, having regard
to any damages previously recovered by the plaintiff in respect of
the damage or loss, would result in the plaintiff receiving
compensation for damage or loss that is greater than the damage or
loss actually sustained by the plaintiff.

1041R Joining non-party concurrent wrongdoer in the action

(1) The court may give leave for any one or more persons to be joined
as defendants in proceedings involving an apportionable claim.

(2) The court is not to give leave for the joinder of any person who
was a party to any previously concluded proceedings in respect of
the apportionable claim.

1041S Application of Division

Nothing in this Division:
(a) prevents a person being held vicariously liable for a
proportion of an apportionable claim for which another
person is liable; or
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(b) prevents a partner from being held severally liable with
another partner for that proportion of an apportionable claim
for which the other partner is liable; or

(c) affects the operation of any other Act to the extent that it
imposes several liability on any person in respect of what
would otherwise be an apportionable claim.

220 Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7

Market misconduct and other prohibited conduct relating to financial products and
financial services Part 7.10

The insider trading prohibitions Division 3

Section 1042A

Division 3—The insider trading prohibitions

Subdivision A—Preliminary

1042A Meaning of some terms relating to the insider trading
prohibitions

(1) In this Act:

Division 3 financial products means:

(a) securities; or

(b) derivatives; or

(c) interests in a managed investment scheme; or

(d) debentures, stocks or bonds issued or proposed to be issued
by a government; or

(e) superannuation products, other than those prescribed by
regulations made for the purposes of this paragraph; or

(f) any other financial products that are able to be traded on a
financial market.

inside information means information in relation to which the
following paragraphs are satisfied:
(a) the information is not generally available;
(b) if the information were generally available—a reasonable
person would expect it to have a material effect on the price
or value of particular Division 3 financial products.

relevant Division 3 financial products, in relation to particular
inside information, means the Division 3 financial products
referred to in paragraph (b) of the definition of inside information
in this subsection.

(2) In this Division:

information includes:
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(a) matters of supposition and other matters that are
insufficiently definite to warrant being made known to the
public; and

(b) matters relating to the intentions, or likely intentions, of a
person.

1042B Application of Division

This Division applies to:

(a) acts and omissions within this jurisdiction in relation to
Division 3 financial products (regardless of where the issuer
of the products is formed, resides or located and of where the
issuer carries on business); and

(b) acts and omissions outside this jurisdiction (and whether in
Australia or not) in relation to Division 3 financial products
issued by:

(1) aperson who carries on business in this jurisdiction; or
(i1) a body corporate that is formed in this jurisdiction.

1042C Meaning of generally available

(1) For the purposes of this Division, information is generally
available if:
(a) it consists of readily observable matter; or
(b) both of the following subparagraphs apply:

(1) it has been made known in a manner that would, or
would be likely to, bring it to the attention of persons
who commonly invest in Division 3 financial products
of a kind whose price might be affected by the
information; and

(i1) since it was made known, a reasonable period for it to
be disseminated among such persons has elapsed; or
(c) it consists of deductions, conclusions or inferences made or
drawn from either or both of the following:
(i) information referred to in paragraph (a);
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(i1) information made known as mentioned in
subparagraph (b)(1).

(2) None of the paragraphs of subsection (1) limits the generality of
any of the other paragraphs of that subsection.

1042D Meaning of material effect

For the purposes of this Division, a reasonable person would be
taken to expect information to have a material effect on the price
or value of particular Division 3 financial products if (and only if)
the information would, or would be likely to, influence persons
who commonly acquire Division 3 financial products in deciding
whether or not to acquire or dispose of the first-mentioned
financial products.

1042E Meaning of able to be traded

Particular Division 3 financial products that are ordinarily able to
be traded on a licensed market are taken, for the purposes of this
Division, to be able to be traded on that market even though
trading in those products on that market is suspended by action
taken by the market licensee, or is contrary to a direction given to
the market licensee by ASIC under subsection 794AA(1), 794D(1),
798J(1) or 798JB(1).

1042F Meaning of procure

(1) For the purposes of this Division, but without limiting the meaning
that the expression procure has apart from this section, if a person
incites, induces, or encourages an act or omission by another
person, the first-mentioned person is taken to procure the act or
omission by the other person.

(2) Subsection (1) does not limit the application in relation to
provisions in this Division of:

(a) section 6 of the Crimes Act 1914, or
(b) section 11.1, 11.2, 11.2A, 11.4 or 11.5 of the Criminal Code.
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1042G Information in possession of officer of body corporate

(1) For the purposes of this Division:

(a)

(b)

(c)

(d)

a body corporate is taken to possess any information which
an officer of the body corporate possesses and which came
into his or her possession in the course of the performance of
duties as such an officer; and

if an officer of a body corporate knows any matter or thing
because he or she is an officer of the body corporate, it is to
be presumed that the body corporate knows that matter or
thing; and

if an officer of a body corporate, in that capacity, is reckless
as to a circumstance or result, it is to be presumed that the
body corporate is reckless as to that circumstance or result;
and

for the purposes of paragraph 1043M(2)(b), if an officer of a
body corporate ought reasonably to know any matter or thing
because he or she is an officer of the body corporate, it is to
be presumed that the body corporate ought reasonably to
know that matter or thing.

(2) This section does not limit the application of section 769B in
relation to this Division.

1042H Information in possession of partner or employee of
partnership

(1) For the purposes of this Division:

(a)

a member of a partnership is taken to possess any
information:

(i) which another member of the partnership possesses and
which came into the other member’s possession in the
other member’s capacity as a member of the
partnership; or

(i1)) which an employee of the partnership possesses and
which came into his or her possession in the course of
the performance of duties as such an employee; and
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(b) if a member or employee of a partnership knows any matter
or thing because the member or employee is such a member
or employee, it is to be presumed that every member of the
partnership knows that matter or thing; and

(c) if a member or employee of a partnership, in that capacity, is
reckless as to a circumstance or result, it is to be presumed
that every member of the partnership is reckless as to that
circumstance or result; and

(d) for the purposes of paragraph 1043M(2)(b), if a member or
employee of a partnership ought reasonably to know any
matter or thing because he or she is such a member or
employee, it is to be presumed that every member of the
partnership ought reasonably to know that matter or thing.

(2) This section does not limit the application of section 769B in
relation to this Division.

Subdivision B—The prohibited conduct

1043A Prohibited conduct by person in possession of inside
information

(1) Subject to this Subdivision, if:
(a) aperson (the insider) possesses inside information; and

(b) the insider knows, or ought reasonably to know, that the
matters specified in paragraphs (a) and (b) of the definition of
inside information in subsection 1042A(1) are satisfied in
relation to the information;

the insider must not (whether as principal or agent):

(c) apply for, acquire, or dispose of, relevant Division 3 financial
products, or enter into an agreement to apply for, acquire, or
dispose of, relevant Division 3 financial products; or

(d) procure another person to apply for, acquire, or dispose of,
relevant Division 3 financial products, or enter into an
agreement to apply for, acquire, or dispose of, relevant
Division 3 financial products.
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Note 1:

Note 2:

Failure to comply with this subsection is an offence (see
subsection 1311(1)). For defences to a prosecution based on this
subsection, see section 1043M.

This subsection is also a civil penalty provision (see section 1317E).
For relief from liability to a civil penalty relating to this subsection,
see sections 1043N and 1317S.

(2) Subject to this Subdivision, if:

(a) aperson (the insider) possesses inside information; and

(b) the insider knows, or ought reasonably to know, that the
matters specified in paragraphs (a) and (b) of the definition of
inside information in subsection 1042A(1) are satisfied in
relation to the information; and

(c) relevant Division 3 financial products are able to be traded on
a financial market operated in this jurisdiction;

the insider must not, directly or indirectly, communicate the
information, or cause the information to be communicated, to
another person if the insider knows, or ought reasonably to know,
that the other person would or would be likely to:
(d) apply for, acquire, or dispose of, relevant Division 3 financial
products, or enter into an agreement to apply for, acquire, or
dispose of, relevant Division 3 financial products; or

(e) procure another person to apply for, acquire, or dispose of,
relevant Division 3 financial products, or enter into an
agreement to apply for, acquire, or dispose of, relevant
Division 3 financial products.

Note 1:

Note 2:

Failure to comply with this subsection is an offence (see
subsection 1311(1)). For defences to a prosecution based on this
subsection, see section 1043M.

This subsection is also a civil penalty provision (see section 1317E).
For relief from liability to a civil penalty relating to this subsection,
see sections 1043N and 1317S.

(3) For the purposes of the application of the Criminal Code in relation
to an offence based on subsection (1) or (2):
(a) paragraph (1)(a) is a physical element, the fault element for
which is as specified in paragraph (1)(b); and
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(b) paragraph (2)(a) is a physical element, the fault element for
which is as specified in paragraph (2)(b).

1043B Exception for withdrawal from registered scheme or notified
foreign passport fund

Subsection 1043A(1) does not apply in respect of a member’s
withdrawal from a registered scheme or a notified foreign passport
fund if the amount paid to the member on withdrawal is calculated
(so far as is reasonably practicable) by reference to the underlying
value of the assets of the financial or business undertaking or
scheme, common enterprise, investment contract or time-sharing
scheme to which the member’s interest relates, less any reasonable
charge for acquiring the member’s interest.

1043C Exception for underwriters

(1) Subsection 1043A(1) does not apply in respect of:

(a) applying for or acquiring securities, managed investment
products or foreign passport fund products under an
underwriting agreement or a sub-underwriting agreement; or

(b) entering into an agreement referred to in paragraph (a); or

(c) disposing of securities, managed investment products or
foreign passport fund products acquired under an agreement
referred to in paragraph (a).

(2) Subsection 1043A(2) does not apply in respect of:

(a) the communication of information in relation to securities,
managed investment products or foreign passport fund
products to a person solely for the purpose of procuring the
person to enter into an underwriting agreement in relation to
any such securities, managed investment products or foreign
passport fund products; or

(b) the communication of information in relation to securities,
managed investment products or foreign passport fund
products by a person who may be required under an
underwriting agreement to apply for or acquire any such
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securities, managed investment products or foreign passport
fund products if the communication is made to another
person solely for the purpose of procuring the other person to
do either or both of the following:

(i) enter into a sub-underwriting agreement in relation to
any such securities, managed investment products or
foreign passport fund products;

(i) apply for any such securities, managed investment
products or foreign passport fund products.

1043D Exception for acquisition pursuant to legal requirement

Subsection 1043A(1) does not apply in respect of the acquisition of
financial products pursuant to a requirement imposed by this Act.

1043E Exception for information communicated pursuant to a legal
requirement

Subsection 1043 A(2) does not apply in respect of the
communication of information pursuant to a requirement imposed
by the Commonwealth, a State, a Territory or any regulatory
authority.

1043F Chinese wall arrangements by bodies corporate

A body corporate does not contravene subsection 1043A(1) by
entering into a transaction or agreement at any time merely because
of information in the possession of an officer or employee of the
body corporate if:

(a) the decision to enter into the transaction or agreement was
taken on its behalf by a person or persons other than that
officer or employee; and

(b) it had in operation at that time arrangements that could
reasonably be expected to ensure that the information was
not communicated to the person or persons who made the
decision and that no advice with respect to the transaction or
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(©)

agreement was given to that person or any of those persons
by a person in possession of the information; and

the information was not so communicated and no such advice
was so given.

1043G Chinese wall arrangements by partnerships etc.

(1) The members of a partnership do not contravene
subsection 1043A(1) by entering into a transaction or agreement at
any time merely because one or more (but not all) of the members,
or an employee or employees of the partnership, are in actual
possession of information if:

(a)

(b)

(©)

the decision to enter into the transaction or agreement was
taken on behalf of the partnership by any one or more of the
following persons:

(1) a member or members who are taken to have possessed
the information merely because another member or
other members, or an employee or employees of the
partnership, were in possession of the information;

(i1) an employee or employees of the partnership who was

not or were not in possession of the information; and

the partnership had in operation at that time arrangements
that could reasonably be expected to ensure that the
information was not communicated to the person or persons
who made the decision and that no advice with respect to the
transaction or agreement was given to that person or any of
those persons by a person in possession of the information;
and
the information was not so communicated and no such advice
was so given.

(2) A member of a partnership does not contravene
subsection 1043A(1) by entering into a transaction or agreement
otherwise than on behalf of the partnership merely because the
member is taken to possess information that is in the possession of
another member or an employee of the partnership.
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1043H Exception for knowledge of person’s own intentions or
activities

A natural person does not contravene subsection 1043A(1) by
entering into a transaction or agreement in relation to financial
products issued by another person merely because the person is
aware that he or she proposes to enter into, or has previously
entered into or proposed to enter into, one or more transactions or
agreements in relation to financial products issued by the other
person or by a third person.

10431 Exception for bodies corporate

(1) A body corporate does not contravene subsection 1043A(1) by
entering into a transaction or agreement in relation to financial
products issued by another person merely because the body
corporate is aware that it proposes to enter into, or has previously
entered into or proposed to enter into, one or more transactions or
agreements in relation to financial products issued by the other
person or by a third person.

(2) Subject to subsection (3), a body corporate does not contravene
subsection 1043A(1) by entering into a transaction or agreement in
relation to financial products issued by another person merely
because an officer or employee of the body corporate is aware that
the body corporate proposes to enter into, or has previously entered
into or proposed to enter into, one or more transactions or
agreements in relation to financial products issued by the other
person or by a third person.

(3) Subsection (2) does not apply unless the officer or employee of the
body corporate became aware of the matters referred to in that
subsection in the course of the performance of duties as such an
officer or employee.

1043J Exception for officers or agents of body corporate

(1) Subject to subsection (2), a person (the first person) does not
contravene subsection 1043A(1) by entering into a transaction or
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agreement on behalf of a person (the second person) in relation to
financial products issued by another person (the third person)
merely because the first person is aware that the second person
proposes to enter into, or has previously entered into or proposed to
enter into, one or more transactions or agreements in relation to
financial products issued by the third person or by a fourth person.

(2) Subsection (1) does not apply unless the first person became aware
of the matters referred to in that subsection in the course of the
performance of duties as an officer or employee of the second
person or in the course of acting as an agent of the second person.

1043K Transactions by holder of financial services licence or a
representative of the holder of such a licence

A person (the agent) does not contravene subsection 1043A(1) by
applying for, acquiring, or disposing of, or entering into an
agreement to apply for, acquire, or dispose of, financial products
that are able to be traded on a licensed market if:

(a) the agent is a financial services licensee or a representative of
a financial services licensee; and

(b) the agent entered into the transaction or agreement concerned
on behalf of another person (the principal) under a specific
instruction by the principal to enter into that transaction or
agreement; and

(c) the licensee had in operation, at the time when that
transaction or agreement was entered into, arrangements that
could reasonably be expected to ensure that any information
in the possession of the licensee, or of any representative of
the licensee, as a result of which the person in possession of
the information would be prohibited by subsection 1043A(1)
from entering into that transaction or agreement was not
communicated to the agent and that no advice with respect to
the transaction or agreement was given to the principal or to
the agent by a person in possession of the information; and

(d) the information was not so communicated and no such advice
was so given; and
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(e) the principal is not an associate of the licensee or of any
representative of the licensee;
but nothing in this section affects the application of
subsection 1043A(1) in relation to the principal.

1043L A specific situation in which a compensation order under

section 1317HA may be made

Situation to which this section applies

(1) If:

(a) aperson (the insider) possesses information that is not
generally available but, if the information were generally
available, a reasonable person would expect it to have a
material effect on the price or value of Division 3 financial
products (other than derivatives); and

(b) the insider knows that, or is reckless as to whether:

(i) the information is not generally available; and

(i1) if the information were generally available, it might
have a material effect on the price or value of those
Division 3 financial products; and

(c) the insider (whether as principal or agent) in contravention of
subsection 1043A(1):

(1) applies for, acquires, or disposes of, or enters into an
agreement to apply for, acquire, or dispose of, any such
Division 3 financial products; or

(i) procures another person to apply for, acquire, or dispose
of, or to enter into an agreement to apply for, acquire, or
dispose of, any such Division 3 financial products;

the following subsections apply.

Compensation for damage suffered by person applying for the
Division 3 financial products

(2) If the insider applied for or agreed to apply for, or procured another
person to apply for or to agree to apply for, the Division 3 financial
products, the issuer of the products may, by action under
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section 1317HA, recover as compensation for damage suffered by
the issuer, the amount (if any) by which the price described in the
first of the following paragraphs was less than the price described
in the second of those paragraphs:

(a) the price at which the products were applied for, or agreed to
be applied for, by the insider or the other person;

(b) the price at which they would have been likely to have been
disposed of in a disposal made at the time of the application
or the time of the agreement, as the case may be, if the
information had been generally available.

The action may be taken against the insider, the other person or
any other person involved in the contravention.

Compensation for damage suffered by person disposing of the
Division 3 financial products

(3) If the insider acquired or agreed to acquire, or procured another
person to acquire or to agree to acquire, the Division 3 financial
products from a person (in this subsection and subsection (5) called
the disposer) who did not possess the information, the disposer
may, by action under section 1317HA, recover, as compensation
for damage suffered by the disposer, the amount (if any) by which
the price described in the first of the following paragraphs was less
than the price described in the second of those paragraphs:

(a) the price at which the financial products were acquired, or
agreed to be acquired, by the insider or the other person from
the disposer;

(b) the price at which they would have been likely to have been
acquired in an acquisition made at the time of the
first-mentioned acquisition or the time of the agreement, as
the case may be, if the information had been generally
available.

The action may be taken against the insider, the other person or
any other person involved in the contravention.
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“4)

)

Compensation for damage suffered by person acquiring the
Division 3 financial products

If the insider disposed of or agreed to dispose of, or procured
another person to dispose of or to agree to dispose of, the
Division 3 financial products to a person (in this subsection and
subsection (5) called the acquirer) who did not possess the
information, the acquirer may, by action under section 1317HA,
recover, as compensation for damage suffered by the acquirer, the
amount (if any) by which the price described in the first of the
following paragraphs was greater than the price described in the
second of those paragraphs:

(a) the price at which the financial products were disposed of, or
agreed to be disposed of, by the insider or the other person to
the acquirer;

(b) the price at which they would have been likely to have been
disposed of in a disposal made at the time of the
first-mentioned disposal or the time of the agreement, as the
case may be, if the information had been generally available.

The action may be taken against the insider, the other person or
any other person involved in the contravention.

Additional situations in which issuer may recover

In addition to any action that may be brought as provided by
subsection (3) or (4), the issuer of the financial products may, in
the case of an acquisition or disposal of, or an agreement to acquire
or dispose of, the financial products by the insider or another
person in the circumstances mentioned in that subsection, by action
under section 1317HA, recover, as compensation for damage
suffered by the issuer:

(a) in the case of an acquisition or agreement to acquire the
financial products—the amount (if any) by which the price
described in the first of the following subparagraphs was less
than the price described in the second of those
subparagraphs:
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(i) the price at which the financial products were acquired,
or agreed to be acquired, by the insider or other person
from the disposer;

(i1) the price at which they were likely to have been
acquired in an acquisition made at the time of the
first-mentioned acquisition or the time of the agreement,
as the case may be, if the information had been
generally available; or

(b) in the case of a disposal or an agreement to dispose of
financial products—the amount (if any) by which the price
described in the first of the following subparagraphs was
greater than the price described in the second of those
subparagraphs:

(i) the price at which the financial products were disposed
of, or agreed to be disposed of, by the insider or other
person to the acquirer;

(i1) the price at which they would have been likely to have
been disposed of at the time of the first-mentioned
disposal or the time of the agreement, as the case may
be, if the information had been generally available.

The action may be taken against the insider, the other person or
any other person involved in the contravention.

ASIC may take action for benefit of issuer

(6) ASIC may, if it considers that it is in the public interest to do so,
bring an action in accordance with subsection (2) or (5) in the
name of, and for the benefit of, an issuer of Division 3 financial
products for the recovery of an amount that the issuer is entitled to
recover by virtue of that subsection.

Relief from liability

(7) In an action brought against a person in accordance with this
section because the person entered into, or procured another person
to enter into, a transaction or agreement at a time when certain
information was in the first-mentioned person’s possession, the
court may relieve the person wholly or partly from liability if it
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®)

appears to the court that the information came into the
first-mentioned person’s possession solely as a result of the
information having been made known as mentioned in
subparagraph 1042C(1)(b)(i).

Special provision for registered schemes and notified foreign
passport funds—treatment of amount recovered in respect of
subsection (2) loss

If:
(a) the responsible entity for a registered scheme or the operator
of a notified foreign passport fund; or
(b) ASIC in the name of, and for the benefit of, the responsible
entity for a registered scheme or the operator of a notified
foreign passport fund;
brings an action in accordance with subsection (2) in respect of a
subscription for, or any agreement to subscribe for, any interests in
the scheme or fund, any amount recovered in the action:
(c) is to be held:

(i) in the case of a registered scheme other than an
Australian passport fund—by the responsible entity; and

(i1) in the case of an Australian passport fund or a notified
foreign passport fund—by the responsible holding party
for the fund;

on behalf of the persons who, at the time of the subscription
or agreement, had rights or interests in the relevant financial
or business undertaking or scheme, common enterprise,
investment contract or time-sharing scheme; and

(d) 1is to be held on their behalf in the respective proportions that,
at that time, their individual rights or interests bore to the
total of all those rights or interests.

Special provision for registered schemes and notified foreign
passport funds—treatment of amount recovered in respect of
subsection (5) loss

) I
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(a) the responsible entity for a registered scheme or the operator
of a notified foreign passport fund; or
(b) ASIC in the name of, and for the benefit of, the responsible
entity for a registered scheme or the operator of a notified
foreign passport fund;
brings an action in accordance with subsection (5) in respect of an
acquisition or disposal of, or an agreement to acquire or dispose of,
interests in the scheme or fund, any amount recovered in the
action:
(c) is to be held:

(1) in the case of a registered scheme other than an
Australian passport fund—by the responsible entity; and

(i1) in the case of an Australian passport fund or a notified
foreign passport fund—by the responsible holding party
for the fund;

on behalf of the persons who, at the time of the disposal,
acquisition or agreement, had rights or interests in the
relevant financial or business undertaking or scheme,
common enterprise, investment contract or time-sharing
scheme; and

(d) 1is to be held on their behalf in the respective proportions that,
at that time, their individual rights or interests bore to the
total of all those rights or interests.

(10) Any right of action that a person has by virtue of this section is in
addition to any right that any other person has under
section 1317HA.

1043M Defences to prosecution for an offence

(1) In a prosecution of a person for an offence based on
subsection 1043A(1) or (2), it is not necessary for the prosecution
to prove the non-existence of facts or circumstances which, if they
existed, would, by virtue of section 1043B, 1043C, 1043D, 1043E,
1043F, 1043G, 1043H, 10431, 1043J or 1043K, preclude the act or
omission from constituting a contravention of subsection 1043A(1)
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or (2), as the case may be, but it is a defence if the facts or
circumstances existed.

Note: A defendant bears an evidential burden in relation to the facts or
circumstances. See subsection 13.3(3) of the Criminal Code.

(2) In a prosecution brought against a person for an offence based on
subsection 1043A(1) because the person entered into, or procured
another person to enter into, a transaction or agreement at a time
when certain information was in the first-mentioned person’s
possession:

(a) itis a defence if the information came into the
first-mentioned person’s possession solely as a result of the
information having been made known as mentioned in
subparagraph 1042C(1)(b)(i); and

(b) it is a defence if the other party to the transaction or
agreement knew, or ought reasonably to have known, of the
information before entering into the transaction or agreement.

Note: A defendant bears an evidential burden in relation to the matters
referred to in paragraphs (a) and (b). See subsection 13.3(3) of the
Criminal Code.

(3) In a prosecution against a person for an offence based on
subsection 1043 A(2) because the person communicated
information, or caused information to be communicated, to another
person:

(a) itis a defence if the information came into the
first-mentioned person’s possession solely as a result of the
information having been made known as mentioned in
subparagraph 1042C(1)(b)(i); and

(b) itis a defence if the other person knew, or ought reasonably
to have known, of the information before the information was

communicated.
Note: A defendant bears an evidential burden in relation to the matters
referred to in paragraphs (a) and (b). See subsection 13.3(3) of the
Criminal Code.
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1043N Relief from civil liability

In proceedings against a person under Part 9.4B (including under
section 1317HA) relating to a contravention of
subsection 1043A(1) or (2), the court may relieve the person
wholly or partly from liability if it appears to the court that:
(a) in any case—the circumstances in any of the sections referred
to in subsection 1043M(1) applied; or
(b) in the case of subsection 1043A(1)—the circumstance
referred to in paragraph 1043M(2)(a) or (b) applied; or
(¢) in the case of subsection 1043A(2)—the circumstance
referred to in paragraph 1043M(3)(a) or (b) applied.

10430 Powers of Court

If, in a proceeding instituted under this Act, the Court finds that a
contravention of section 1043 A has occurred, the Court may, in
addition to any other orders that it may make under any other
provision of this Act, make such order or orders as it thinks just,
including, but without limiting the generality of the above, any one
or more of the following orders:
(a) an order restraining the exercise of rights attached to
Division 3 financial products;
(b) an order restraining the issue of Division 3 financial
products;
(c) an order restraining the acquisition or disposal of Division 3
financial products;
(d) an order directing the disposal of Division 3 financial
products;

(e) an order vesting Division 3 financial products in ASIC;

(f) an order cancelling an agreement for the acquisition or
disposal of Division 3 financial products;

(g) an order cancelling an Australian financial services licence;

(h) for the purpose of securing compliance with any other order
made under this section, an order directing a person to do or
refrain from doing a specified act.

Corporations Act 2001 239

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Chapter 7 Financial services and markets

Part 7.10 Market misconduct and other prohibited conduct relating to financial
products and financial services

Division 4 Defences, relief and limits on liability

Section 1044A

Division 4—Defences, relief and limits on liability

1044A General defence or relief for publishers

(1) Itis a defence to a prosecution for an offence based on a provision
of this Part committed by the publication of an advertisement if:
(a) the defendant was, at that time, a person whose business it
was to publish or arrange for the publication of
advertisements; and
(b) they received the advertisement for publication in the
ordinary course of that business and did not know, and had
no reason to believe, that its publication would amount to an
offence against that provision.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (1). See subsection 13.3(3) of the Criminal Code.

(2) In proceedings against a person under:

(a) Part 9.4B (including under section 1317H or 1317HA)
relating to a contravention of a civil penalty provision that is
in this Part; or

(b) section 10411 relating to a contravention of a provision to
which that section applies;

the court may relieve the person wholly or partly from liability if it
appears to the court that the circumstances mentioned in
paragraphs (1)(a) and (b) applied.

1044B Limit on liability for misleading or deceptive conduct

State or Territory professional standards law limits liability

(1) A professional standards law of a State or Territory applies to limit
occupational liability relating to an action for contravention of
section 1041H in the same way as it limits occupational liability
arising under a law of the State or Territory.

Note: Section 1041H prohibits misleading or deceptive conduct by a person
in relation to a financial product or financial service.
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(2) However, the professional standards law applies for that purpose:
(a) only in relation to a scheme that was prescribed by the
regulations at the time (the contravention time) of the
contravention; and
(b) as if the scheme were in force under that law at the
contravention time in the form the scheme would have been
in if:
(1) the scheme had not been amended or revoked under that
law since the scheme was first prescribed; and
(i) the modifications (if any) prescribed by the regulations
at the contravention time had been made to the scheme.

Which State’s or Territory’s professional standards law applies?

(3) For the purposes of working out whether a professional standards
law of a particular State or Territory applies under subsection (1) in
relation to a particular contravention of section 1041H, choice of
law rules operate in relation to the contravention in the same way
as they operate in relation to a tort.

Definitions
(4) In this section:
occupation includes profession and trade.

occupational association means a body:

(a) that represents the interests of persons who have the same
occupation; and

(b) whose membership is limited principally to such persons.

occupational liability means civil liability arising directly or
vicariously from anything done or omitted by a member of an
occupational association in the course of his or her occupation.

professional standards law means a law providing for the
limitation of occupational liability by reference to schemes for
limiting that liability that were formulated and published in
accordance with that law.
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Division 5—Miscellaneous

1045A Exemptions and modifications by regulations

(1) The regulations may:

(a) exempt a person or class of persons from all or specified
provisions of this Part; or

(b) exempt a financial product or a class of financial products
from all or specified provisions of this Part; or

(c) provide that this Part applies as if specified provisions were
omitted, modified or varied as specified in the regulations.

(2) For the purpose of this section, the provisions of this Part include:
(a) definitions in this Act, or in the regulations, as they apply to
references in this Part; and
(b) any provisions of Part 10.2 (transitional provisions) that
relate to provisions of this Part.
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Part 7.10A—External dispute resolution

Division 1—Authorisation of an external dispute resolution

scheme

Subdivision A—Minister may authorise an external dispute

resolution scheme

1050 Minister may authorise an external dispute resolution scheme

(M

2

3)

“

)

The Minister may, by notifiable instrument, authorise an external
dispute resolution scheme if the Minister is satisfied that the
mandatory requirements under section 1051 will be met.

In considering whether to authorise an external dispute resolution
scheme, the Minister:
(a) must take into account the general considerations for an
external dispute resolution scheme under section 1051A; and
(b) may take into account any other matter the Minister
considers relevant (whether or not those other matters are
consistent with those general considerations).

An authorisation of an external dispute resolution scheme must not
come into force while an authorisation of another external dispute
resolution scheme is in force.

The Minister may, by notifiable instrument, vary or revoke an
authorisation of an external dispute resolution scheme.

In an instrument under subsection (1) or (4), the Minister:
(a) must specify the day the authorisation, variation or
revocation comes into force; and
(b) may specify, vary or revoke conditions relating to the
authorisation.

Note: Once the authorisation of an external dispute resolution scheme comes
into force, the scheme is known as the AFCA scheme and the operator
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is known as AFCA (AFCA is short for Australian Financial
Complaints Authority): see the definitions of AFCA and AFCA
scheme in section 761A.

Subdivision B—Mandatory requirements and general
considerations

1051 Mandatory requirements

(1) The mandatory requirements for an external dispute resolution
scheme are:

(a) the organisational requirements under subsection (2); and
(b) the operator requirements under subsection (3); and

(c) the operational requirements under subsection (4); and
(d) the compliance requirements under subsection (5).

Organisational requirements

(2) The organisational requirements are that:

(a) the membership of the scheme is open to every entity that is
required, under:

(1) alaw of the Commonwealth; or
(i1) an instrument made under such a law; or
(ii1) the conditions of a licence or permission issued under
such a law;
to be a member of an external dispute resolution scheme
authorised under this Part; and
(b) the operations of the scheme are financed through
contributions made by members of the scheme; and
(c) the scheme has an independent assessor; and
(d) complainants are exempt from payment of any fee or charge,
to the operator of the scheme or to any other entity, in
relation to a complaint.
Note: A law, instrument or condition referred to in paragraph (a) that

requires entities to be members of the scheme need not be a law,
instrument or condition regulating providers of financial products or
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services. The constitutional basis for that law, instrument or condition
would need to support the scheme’s application to such entities.

Operator requirements

(3) The operator requirements are that:
(a) the operator of the scheme commissions the conducting of
independent reviews of the scheme’s operations and
procedures; and

(b) the operator of the scheme is a company limited by
guarantee; and
(c) the operator’s constitution provides that the operator must not
be operated for profit; and
(d) the operator’s constitution provides that the number of
directors of the operator who have experience in carrying on
the kinds of businesses operated by members of the scheme
must equal the number of directors who have experience in
representing consumers; and
(da) the operator’s constitution provides that the Chair of the
board of the operator must be an independent person; and
(e) the operator’s constitution provides that, within 6 months
after the scheme is authorised under section 1050, the
Minister:
(i) may appoint an independent person as the Chair of the
board of the operator; and
(i) may appoint any director, if the total number of
directors (including that director) whom the Minister
has appointed, as mentioned in subparagraph (i) and this
subparagraph, is less than half the total number of
directors.

Operational requirements

(4) The operational requirements are that:
(a) the complaints mechanism under the scheme is appropriately
accessible to persons dissatisfied with members of the
scheme; and
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(b) complaints against members of the scheme are resolved
(including by making determinations relating to such
complaints) in a way that is fair, efficient, timely and
independent; and

(c) appropriate expertise is available to deal with complaints;
and

(d) reasonable steps are taken to ensure compliance by members
of the scheme with those determinations; and

(e) under the scheme, determinations made by the operator of the
scheme are:

(i) binding on members of the scheme; but
(i1) not binding on complainants under the scheme; and
for superannuation complaints, there are no limits on:
p p

(i) the value of claims that may be made under the scheme;
or

(i1) the value of remedies that may be determined under the
scheme.

Note: Division 3 includes additional provisions relating to superannuation
complaints.

Compliance requirements

(5) The compliance requirements are that:

(a) the operator of the scheme is to ensure that the following are
complied with:

(i) conditions of the authorisation of the scheme specified
under paragraph 1050(5)(b);

(i1) regulatory requirements issued under section 1052A;

(iii) directions given under section 1052B, 1052BA or
1052C;

(iv) the requirements of section 1052E; and

(b) material changes to the scheme are not to be made without
the approval of ASIC under section 1052D.
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1051A General considerations

The general considerations for an external dispute resolution
scheme are the following:

(a) the accessibility of the scheme;
(b) the independence of the scheme;
(c) the fairness of the scheme;

(d) the accountability of the scheme;
(e) the efficiency of the scheme;

(f) the effectiveness of the scheme.
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Division 2—Regulating the AFCA scheme

1052 Obligation to comply with mandatory requirements

AFCA must ensure that the mandatory requirements for the AFCA
scheme under section 1051 are complied with.

1052A ASIC may issue regulatory requirements

ASIC may, by legislative instrument, issue to AFCA regulatory
requirements relating to:

(a) compliance with the mandatory requirements for the AFCA
scheme under section 1051; or

(b) any of the general considerations for the AFCA scheme
under section 1051A.

Note: This power to issue regulatory requirements extends to any
application of the AFCA scheme in relation to members of the scheme
that are not providers of financial products or services.

1052B Directions to increase limits on the value of claims

(1) If, under the AFCA scheme, there are one or more limits on:
(a) the value of claims that may be made under the scheme; or

(b) the value of remedies that AFCA may determine under the
scheme;

ASIC may give AFCA a written direction requiring the limit, or
some or all of the limits, to be increased.

Note 1: One of the operational requirements for the scheme is that there are no
such limits for superannuation complaints (see paragraph 1051(4)(f)).

Note 2:  This power to give directions extends to any application of the AFCA
scheme in relation to members of the scheme that are not providers of
financial products or services.

(2) However:
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(a) ASIC must not give a direction under this section unless
ASIC has given AFCA written notice of at least 1 month of
ASIC’s intention to issue the direction; and

(b) a direction under this section must not apply in relation to
complaints AFCA received before ASIC gives the direction.

(3) AFCA must comply with a direction made under this section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) If AFCA fails to comply with the direction, ASIC may apply to the
Court for, and the Court may make, an order that AFCA comply
with the direction.

(5) A direction made under this section is not a legislative instrument.

1052BA Directions to ensure sufficient financing

(1) ASIC may give AFCA a written direction under this section if
ASIC considers that AFCA has not done all things reasonably
practicable to ensure that the operations of the AFCA scheme are
sufficiently financed.

Note: This power to give directions extends to any application of the AFCA

scheme in relation to members of the scheme that are not providers of
financial products or services.

(2) The direction must set out the specific measures that AFCA must
take to ensure that the operations of the AFCA scheme are
sufficiently financed.

(3) ASIC must not give a direction under this section unless ASIC has
given AFCA written notice of at least 1 month of ASIC’s intention
to issue the direction.

(4) AFCA must comply with a direction made under this section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).
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(5) If AFCA fails to comply with the direction, ASIC may apply to the
Court for, and the Court may make, an order that AFCA comply
with the direction.

(6) A direction made under this section is not a legislative instrument.

1052C General directions to AFCA

Notice of intention to issue a direction

(1) If ASIC considers that AFCA has not done all things reasonably
practicable to ensure compliance with:

(a) the mandatory requirements for the AFCA scheme under
section 1051; or

(b) a condition of the authorisation of the AFCA scheme
imposed by the Minister under paragraph 1050(5)(b); or
(c) regulatory requirements issued under section 1052A;
ASIC may give AFCA written notice that it intends to give AFCA
a specified direction under this section.

Note: This power to give directions extends to any application of the AFCA
scheme in relation to members of the scheme that are not providers of
financial products or services.

(2) The notice must set out:

(a) the specific measures that the direction will require AFCA to
take to comply with the requirements or condition; and

(b) the reasons for ASIC’s intention to give the direction.

Issuing a direction

(3) If, after receiving the notice:
(a) AFCA does not take those specific measures; and

(b) ASIC still considers that it is appropriate to give the direction
to AFCA;

ASIC may give AFCA the direction, in writing, with a statement
setting out the reasons for giving the direction.
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(4) The direction must deal with the time by which, or the period
during which, it is to be complied with. The time or period must be
reasonable.

(5) A direction made under this section is not a legislative instrument.

Compliance

(6) AFCA must comply with a direction made under this section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(7) If AFCA fails to comply with the direction, ASIC may apply to the
Court for, and the Court may make, an order that AFCA comply
with the direction.

Varying or revoking a direction

(8) ASIC may vary a direction made under this section by giving
written notice to AFCA.

(9) The direction has effect until ASIC revokes it by giving written
notice to AFCA.

(10) ASIC may revoke the direction, by giving written notice to AFCA,
if, at the time of revocation, ASIC considers that the direction is no
longer necessary or appropriate.

1052D Approval of material changes to the AFCA scheme

(1) AFCA may request ASIC to approve a material change to the
AFCA scheme.

Note 1: A material change must not be made to the scheme without ASIC’s
approval (see paragraph 1051(5)(b)).

Note 2:  This right to make requests extends to any application of the AFCA
scheme in relation to members of the scheme that are not providers of
financial products or services.

(2) ASIC may, by written notice given to AFCA, approve the change.
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(3) In considering whether to approve the change, ASIC must take into
account the following in relation to the scheme as it is proposed to
be changed:

(a) the mandatory requirements for the scheme under
section 1051;

(b) the general considerations for the scheme under
section 1051A;

(c) any conditions imposed by the Minister on the authorisation
of the scheme under paragraph 1050(5)(b);

(d) any regulatory requirements issued under section 1052A.

1052E Referring matters to appropriate authorities

Referring contraventions and breaches etc. to appropriate
authorities

(1) If AFCA becomes aware, in connection with a complaint under the
AFCA scheme, that:

(a) aserious contravention of any law may have occurred; or

(b) a contravention of the governing rules of any of the following
may have occurred:

(1) aregulated superannuation fund;
(i1)) an AFCA regulated superannuation scheme;
(iii) an approved deposit fund; or
(c) abreach of the terms and conditions relating to an annuity
policy, a life policy or an RSA may have occurred; or

(d) aparty to the complaint may have refused or failed to give
effect to a determination made by AFCA;
AFCA must give particulars of the contravention, breach, refusal
or failure to one or more of APRA, ASIC or the Commissioner of
Taxation.
Note: This subsection extends to any application of the AFCA scheme in

relation to members of the scheme that are not providers of financial
products or services.

(2) However, if:
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(a) the complaint relates to the scheme provided for by the
Australian Defence Force Cover Act 2015; and

(b) subsection (1) applies because AFCA becomes aware that:
(i) a serious contravention of any law may have occurred;
or
(i1) a party to the complaint may have refused or failed to
give effect to a determination made by AFCA;
AFCA must instead give particulars of the contravention, refusal or
failure to the Minister administering that Act and the Minister

administering the Public Governance, Performance and
Accountability Act 2013.

Referring settled complaints

3) It
(a) the parties to a complaint made under the AFCA scheme
agree to a settlement of the complaint; and
(b) AFCA thinks the settlement may require investigation;

AFCA may give particulars of the settlement to one or more of
APRA, ASIC or the Commissioner of Taxation.

Referring systemic issues

(4) If AFCA considers that there is a systemic issue arising from the
consideration of complaints under the AFCA scheme, AFCA must
give particulars of the issue to one or more of APRA, ASIC or the
Commissioner of Taxation.
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Division 3—Additional provisions relating to

superannuation complaints

Subdivision A—Preliminary

1053 Meaning of superannuation complaint

(a)

(b)

(c)

(d)

(e)

()

(1) Subject to subsection (4), a complaint made under the AFCA
scheme is a superannuation complaint if the complaint is:

that the trustee of a regulated superannuation fund, an AFCA
regulated superannuation scheme or an approved deposit
fund has made a decision (whether before or after the
commencement of this section) relating to:
(i) a particular member, or a particular former member, of
a regulated superannuation fund or an AFCA regulated
superannuation scheme; or

(i1) a particular beneficiary or a particular former
beneficiary of an approved deposit fund;

that is or was unfair or unreasonable; or

that a decision, by a trustee maintaining a life policy that
covers a member of a life policy fund, to admit the member
to the fund was unfair or unreasonable; or

that the conduct (including any act, omission or
representation) of an insurer, or of a representative of an
insurer, relating to the sale of an annuity policy was unfair or
unreasonable; or

that a decision of an insurer under an annuity policy is or was
unfair or unreasonable; or

that a decision of a superannuation provider to set out, in a
statement to which subsection (2) applies, an amount or
amounts in respect of a person was unfair or unreasonable; or
that the conduct (including any act, omission or
representation) of an RSA provider, or of a representative of
an RSA provider, relating to the opening of an RSA was
unfair or unreasonable; or
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(g) that a decision of an RSA provider relating to a particular
RSA holder or former RSA holder is or was unfair or
unreasonable; or

(h) that the conduct (including any act, omission or
representation) of an insurer, or of a representative of an
insurer, relating to the sale of insurance benefits in relation to
a contract of insurance where the premiums are paid from an
RSA, was unfair or unreasonable; or

(1) that a decision of an insurer relating to a contract of insurance
where the premiums are paid from an RSA is or was unfair or
unreasonable; or

(j) that a decision by a death benefit decision-maker relating to
the payment of a death benefit is or was unfair or
unreasonable.

Note: Certain persons are taken to be members of regulated superannuation
funds, AFCA regulated superannuation schemes or approved deposit
funds, or holders of RSAs (see section 1053A).

(2) This subsection applies to a statement given to the Commissioner
of Taxation under:
(a) section 13 of the Superannuation Contributions Tax
(Assessment and Collection) Act 1997; or

(b) section 12 of the Superannuation Contributions Tax
(Members of Constitutionally Protected Superannuation
Funds) Assessment and Collection Act 1997; or

(c) subsection 133-120(2) or 133-140(1) in Schedule 1 to the
Taxation Administration Act 1953; or

(d) section 390-5 or 390-20 in that Schedule.

(4) However, a complaint is not a superannuation complaint to the
extent that it is a complaint that:

(a) a decision made by a trustee of a self managed
superannuation fund; or

(b) conduct engaged in by an insurer, or by a representative of an
insurer, relating to the sale of an annuity policy maintained,
or to be maintained, by a trustee of a self managed
superannuation fund on behalf of its members; or
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(c) adecision made by an insurer, or by a representative of an
insurer, under an annuity policy maintained by a trustee of a
self managed superannuation fund on behalf of its members;

is unfair or unreasonable.

(5) For the purposes of this section, a trustee, an insurer, an RSA
provider or another decision-maker, makes a decision if:
(a) the trustee, insurer, RSA provider or other decision-maker, or
a person acting for the trustee, insurer, RSA provider or other
decision-maker, makes, or fails to make, a decision; or
(b) the trustee, insurer, RSA provider or other decision-maker, or
a person acting for the trustee, insurer, RSA provider or other
decision-maker, engages in any conduct, or fails to engage in
any conduct, in relation to making a decision;
whether or not the decision or conduct involved the exercise of a
discretion.

1053A Persons taken to be members of regulated superannuation
funds, AFCA regulated superannuation schemes and
approved deposit funds and holders of RSAs

For the purposes of this Division, each of the following persons is
taken to be a member of a regulated superannuation fund, an
AFCA regulated superannuation scheme or an approved deposit
fund, or a holder of an RSA, (as the case requires):

(a) a non-member spouse in relation to whom a splitting order
under the Family Law Act 1975 has been made, from the day
on which a copy of the order is served on the trustee of the
fund;

(b) anon-member spouse who is a party to a superannuation
agreement under the Family Law Act 1975, from the day on
which a copy of the agreement is served on the trustee of the
fund;

(c) aparty to a marriage in relation to which an order of a kind
referred to in Part VIIIAA of the Family Law Act 1975 has
been made, if the order relates to an interest in the fund;
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(d) an eligible person, within the meaning of section 90XZB or
90YZR of the Family Law Act 1975, in relation to an interest
of the member or holder in the fund;

(e) a covered ADF member within the meaning of the Australian
Defence Force Cover Act 2015.

1053B This Division does not restrict ability to make other
complaints

To avoid doubt, this Division does not limit the ability of a person
to make a complaint under the AFCA scheme (including a
complaint relating to superannuation) that is not a superannuation
complaint.

Note: Schedule 8 to the Treasury Laws Amendment (Support for Small
Business and Charities and Other Measures) Act 2024, which added
this section, was enacted as a response to the decision of the Federal
Court of Australia in MetLife Insurance Limited v Australian
Financial Complaints Authority Limited [2022] FCAFC 173.

Subdivision B—Powers of AFCA

1054 Power to join other parties to superannuation complaint

(1) AFCA may (subject to subsection 1056A(3)) at any time join, as a
party to a superannuation complaint made under the AFCA
scheme, any of the following persons whom AFCA decides should
be a party to the complaint:

(a) aperson who has applied to become a party to the complaint;
(b) atrustee of:
(i) aregulated superannuation fund; or
(i) an AFCA regulated superannuation scheme; or
(iii) an approved deposit fund;
(c) an insurer;
(d) an RSA provider;
(e) a superannuation provider;
(f) aperson whom AFCA decides is responsible for determining
either or both of the existence and the extent of a disability
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)

3)

(whether total and permanent or otherwise), if the subject
matter of the complaint relates to a benefit in respect of the
disability, whether under a contract of insurance or
otherwise.

Note: Section 1056A requires certain procedures to be followed before a

person can be joined as a party to a superannuation complaint about a
decision relating to the payment of a death benefit.

If AFCA decides under subsection (1) that a person should be a
party to the complaint, AFCA must give the new party, and all of
the existing parties to the complaint, written notice of the decision
and of the reasons for the decision.

If AFCA decides that a person who has applied to become a party
to the complaint should not be a party to the complaint, AFCA
must give the person written notice of the decision and of the
reasons for the decision.

1054A Power to obtain information and documents

(M

2

If AFCA has reason to believe that a person is capable of giving
information or producing documents relevant to a superannuation
complaint, AFCA may, by written notice to the person, require the
person:

(a) to give to AFCA, by writing, any such information; or

(b) to produce to AFCA such documents or copies of such

documents as are stated in the notice;

at such place, and within such period or on such date and at such
time, as are stated in the notice.

Note: A strict liability offence may apply under section 1058 (secrecy) in
relation to information acquired under this section.

If documents (whether originals or copies) are so produced, AFCA:
(a) may take possession of, and may make copies of, or take
extracts from, the documents; and
(b) may keep the documents for as long as is necessary for the
purpose of dealing with the complaint; and
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(c) must, while keeping the documents, permit a person who
would be entitled to inspect any one or more of them (if the
documents were not in the possession of AFCA) to inspect at
all reasonable times such of the documents as that person
would be so entitled to inspect.

(3) A person must not fail to comply with a requirement made by
AFCA under subsection (1).

Penalty: 30 penalty units.

(4) Subsection (3) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(5) Subsection (3) does not apply to the extent that the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5), see subsection 13.3(3) of the Criminal Code.

1054B Power to require attendance at conciliation conferences

(1) AFCA may, if AFCA thinks it desirable to do so, by notice in
writing given to:
(a) each party to a superannuation complaint; and
(b) any other person:

(i) who, in AFCA’s opinion, is likely to be able to provide
information relevant to the settlement of the complaint;
or

(i1) whose presence at a conciliation conference would, in
AFCA’s opinion, be likely to be conducive to settling
the complaint;

require the party or other person to attend the conference.
Note: A strict liability offence may apply under section 1058 (secrecy) in

relation to information acquired during a conference held under this
section.

(2) The notice must also fix the date, time and place for the
conference.
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(3) If the complainant fails to attend the conference, AFCA may deal
with the complaint as if it had been withdrawn by the complainant.

(4) A person (other than the complainant) commits an offence if he or
she does not attend a conference when required to do so under this
section.

Penalty: 30 penalty units.

1054BA Power to give directions

(1) AFCA may, in connection with, or as part of the process of,
determining a superannuation complaint:
(a) give directions prohibiting or restricting the disclosure of
documents or information relating to the complaint; and
(b) give directions as to who may be present at any meeting held
by AFCA relating to the complaint.

(2) In giving directions, AFCA must have regard to the wishes of the
parties in relation to the complaint and the need to protect their
privacy.

(3) Directions may be made in writing or orally.

(4) A person must not refuse or fail to comply with a direction under
this section.

Penalty: 30 penalty units.

1054C Reference of questions of law to Federal Court

(1) AFCA may, on its own initiative or on the request of a party to a
superannuation complaint, refer a question of law arising in
relation to the making of a determination relating to the complaint
to the Federal Court for decision.

(2) The Federal Court has jurisdiction to hear and determine a question
of law referred to it under this section.
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(3) If a question of law has been so referred to the Federal Court,
AFCA must not:

(a) make the determination to which the question is relevant
while the reference is pending; or

(b) do anything that is inconsistent with the opinion of the
Federal Court on the question.

Subdivision C—Determinations of superannuation complaints

1055 Making a determination

(1) In making a determination of a superannuation complaint, AFCA
has, subject to this section, all the powers, obligations and
discretions that are conferred on the trustee, insurer, RSA provider
or other person who:

(a) made a decision to which the complaint relates; or
(b) engaged in conduct (including any act, omission or
representation) to which the complaint relates.

Affirming decisions or conduct

(2) AFCA must affirm a decision or conduct (except a decision
relating to the payment of a death benefit) if AFCA is satisfied
that:

(a) the decision, in its operation in relation to the complainant; or
(b) the conduct;
was fair and reasonable in all the circumstances.

(3) AFCA must affirm a decision relating to the payment of a death
benefit if AFCA is satisfied that the decision, in its operation in
relation to:

(a) the complainant; and

(b) any other person joined under subsection 1056A(3) as a party
to the complaint;

was fair and reasonable in all the circumstances.
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Varying etc. decisions or conduct

(4) If AFCA is satisfied that:

(a) adecision (except a decision relating to the payment of a
death benefit), in its operation in relation to the complainant;
or

(b) conduct;

is unfair or unreasonable, or both, AFCA may take any one or
more of the actions mentioned in subsection (6), but only for the
purpose of placing the complainant, as nearly as practicable, in
such a position that the unfairness, unreasonableness, or both, no
longer exists.

(5) If AFCA is satisfied that a decision relating to the payment of a

death benefit, in its operation in relation to:

(a) the complainant; and

(b) any other person joined under subsection 1056A(3) as a party

to the complaint;

is unfair or unreasonable, or both, AFCA may take any one or
more of the actions mentioned in subsection (6), but only for the
purpose of placing the complainant (and any other person so joined
as a party), as nearly as practicable, in such a position that the
unfairness, unreasonableness, or both, no longer exists.

(6) AFCA may, under subsection (4) or (5), do any of the following:
(a) vary the decision;
(b) set aside the decision and:
(i) substitute a decision for the decision so set aside; or
(i1) remit the decision to the person who made it for
reconsideration in accordance with any directions or
recommendations of AFCA;
(c) if the complainant was unfairly or unreasonably admitted into
a life policy fund:
(1) require a party to the complaint to repay all money, or
particular money, received under the life policy to
which the complaint relates; or
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(i1) set aside the whole or part of the terms or conditions of
the life policy in their application to the complainant; or

(iii) vary the governing rules of the life policy fund in their
application to the complainant; or

(iv) cancel the complainant’s membership of the life policy
fund or of any sub-plan of the fund;

(d) if the complainant was unfairly or unreasonably sold an
annuity policy, contract of insurance or RSA:

(i) require a party to the complaint to repay all money, or
particular money, received under the annuity policy,
contract or RSA; or

(i1) set aside the whole or part of the terms or conditions of
the annuity policy, contract or RSA in their application
to the complainant; or

(iii) vary the terms or conditions of the annuity policy,
contract or RSA in their application to the complainant.

Limitations on determinations

(7) AFCA must not make a determination of a superannuation
complaint that would be contrary to:

(a) law; or

(b) subject to paragraph (6)(c), the governing rules of a regulated
superannuation fund, an AFCA regulated superannuation
scheme or an approved deposit fund to which the complaint
relates; or

(c) subject to paragraph (6)(d), the terms and conditions of an
annuity policy, contract of insurance or RSA to which the
complaint relates.

1055A AFCA to give reasons

AFCA must give written reasons for its determination of a
superannuation complaint.
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1055B Operation of determination of superannuation complaint

(1) Subject to subsection (2), a determination of a superannuation
complaint by AFCA comes into operation immediately upon the
making of the determination.

(2) AFCA may specify in the determination that the determination is
not to come into operation until a later date specified in the
determination and, if a later date is so specified, the determination
comes into operation on that date.

(3) If, under subsection 1055(4) or (5), the determination varies a
decision of another person, or substitutes a decision for a decision
of another person, that decision as varied or substituted:

(a) is, for all purposes (other than the making of a complaint
about the decision) taken to be a decision of the other person;
and

(b) on the coming into operation of the determination by AFCA,
unless AFCA otherwise orders, has effect, and is taken to
have had effect, on and from the day on which the original
decision has or had effect.

1055C Evidence of determination of superannuation complaint

(1) A document purporting to be a copy of AFCA’s determination of a
superannuation complaint, and purporting to be certified, by an
AFCA staff member who is authorised to do so, to be a true copy
of the determination, is, in any proceeding, prima facie evidence of
the determination.

(2) This section does not affect any other method available by law for
the proof of determinations of AFCA.

1055D Compliance with determinations under the AFCA scheme

If:
(a) a superannuation complaint has been made concerning a
disability benefit (whether under a contract of insurance or
otherwise); and
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(b) a determination is made by AFCA that a person other than a
member of the AFCA scheme is responsible for determining
either or both of the existence and the extent of the disability;
and

(c) AFCA joins the person under subsection 1054(1) as a party
to the complaint;

the person must comply with any determination made in respect of
the person by AFCA.

Subdivision D—Superannuation complaints relating to
payment of death benefits

1056 When superannuation complaint cannot be made in relation to
decision about the payment of death benefit

(1) A person cannot make a superannuation complaint under the
AFCA scheme relating to a decision by a death benefit
decision-maker relating to the payment of a death benefit unless
the person has an interest in the death benefit.

(2) A person cannot make a superannuation complaint under the
AFCA scheme relating to a decision by a death benefit
decision-maker relating to the payment of a death benefit if:

(a) the decision-maker gave the person notice:
(i) that the decision-maker proposed to make the decision;
and
(i1) that the person may object to the proposed decision
within 28 days after being given notice;
and the person did not, by notifying the decision-maker,
object to the proposed decision within 28 days after being
given notice; and
(b) the decision-maker gave the person notice:
(i) that the decision-maker had made the decision; and
(i1) that the person may make a complaint under the AFCA
scheme relating to the decision within 28 days after
being given notice;
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and the person does not make the complaint to AFCA within
28 days after being given notice.

(3) If aperson has not been given either of the notices referred to in
subsection (2) relating to a decision by a death benefit
decision-maker relating to the payment of a death benefit, the
person cannot make a superannuation complaint under the AFCA
scheme relating to the decision unless AFCA is satisfied that:

(a) the person has an interest in the death benefit; and

(b) it was unreasonable for the person not to be given those
notices from the decision-maker.

1056A Joining persons to complaints relating to death benefit
decisions

(1) If a death benefit decision-maker:

(a) makes a decision relating to the payment of a death benefit;
and
(b) is notified by AFCA of a superannuation complaint made in
accordance with section 1056 relating to the decision;
the decision-maker must, within 28 days after being so notified,
give notice to each person (other than the complainant) whom the
decision-maker believes, after reasonable enquiry, may have an
interest in the death benefit.

(2) A notice given to a person under subsection (1) must:

(a) state that a complaint has been made to AFCA about the
decision; and

(b) set out the details of the complaint; and

(c) state that the person may apply to be joined as a party to the
complaint by giving notice to AFCA within 28 days after the
person is given notice, or such longer period as AFCA
allows.

(3) A person (other than a person referred to in any of paragraphs
1054(1)(b) to (f)) may be joined as a party to the complaint under
section 1054 only if:
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(a) the person applies in accordance with paragraph (2)(c) of this
section; or

(b) AFCA is satisfied that, in all the circumstances, the person
should be joined as a party despite not so applying.

Subdivision E—Appeals to the Federal Court

1057 Appeals to the Federal Court from determination of
superannuation complaint

(1) A party to a superannuation complaint may appeal to the Federal
Court, on a question of law, from AFCA’s determination of the
complaint.

(2) An appeal by a person under subsection (1) is to be instituted:

(a) not later than the 28th day after the day on which a copy of
the determination of AFCA is given to the person, or within
such further period as the Federal Court (whether before or
after the end of that day) allows; and

(b) in accordance with rules of court made under the Federal
Court of Australia Act 1976.

(3) The Federal Court is to hear and determine the appeal and may
make such order as it thinks appropriate.

(4) Without limiting subsection (3), the orders that may be made by
the Federal Court on an appeal include:
(a) an order affirming or setting aside the determination of
AFCA; and
(b) an order remitting the matter to be determined again by
AFCA in accordance with the directions of the Court.

(5) The Federal Court must not make an order awarding costs against a
complainant if the complainant does not defend an appeal
instituted by another party to the complaint.
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1057A Operation and implementation of determination that is
subject to appeal

(1) Subject to this section, the institution of an appeal to the Federal
Court from AFCA’s determination of a superannuation complaint
does not affect the operation of the determination or prevent the
taking of action to implement the determination.

(2) If an appeal is brought to the Federal Court from the determination,
the Court or a judge of the Court may make such order or orders
staying or otherwise affecting the operation or implementation of
either or both of the following:

(a) the determination or a part of the determination;

(b) if the complaint relates to a decision of another person—the
whole or part of the decision that is complained of, or of a
decision of an insurer or other person who is a party to the
complaint;

as the Court thinks appropriate to secure the effectiveness of the
hearing and determination of the appeal.

(3) If an order is in force under subsection (2) (including an order that
has previously been varied on one or more occasions under this
subsection), the Court or a judge of the Court may make an order
varying or revoking the first-mentioned order.

(4) An order in force under subsection (2) (including an order that has
previously been varied on one or more occasions under
subsection (3)):
(a) is subject to such conditions as are specified in the order; and
(b) has effect until:

(i) if a period for the operation of the order is specified in
the order—the end of that period or, if a decision is
given on the appeal before the end of that period, the
giving of the decision; or

(i1) if no period is so specified—the giving of a decision on
the appeal.
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1057B Sending of documents to, and disclosure of documents by, the
Federal Court

If an appeal is instituted in the Federal Court from AFCA’s
determination of a superannuation complaint:
(a) AFCA must send to the Court all documents that were before
AFCA in connection with the consideration of the matter to
which the appeal relates; and

(b) at the conclusion of the proceeding before the Court in
relation to the appeal, the Court must return the documents to
AFCA.

Subdivision F—Secrecy

1058 Secrecy

(1) An AFCA staff member must not directly or indirectly:

(a) make a record of, or disclose to any person, court or
investigating authority, any information acquired by the staff
member under section 1054 A or during a conference held
under section 1054B in connection with a superannuation
complaint; or

(b) produce to any person, court or investigating authority a
document so acquired; or

(c) permit any person, court or investigating authority to have
access to a document so acquired.

Penalty: 30 penalty units.

(2) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
(2A) For the purposes of subsection (1), investigating authority means a

tribunal, authority or person having power to require the
production of documents or the answering of questions.

(3) Subsection (1) does not apply to the extent that the AFCA staff
member makes the record of the information, discloses the
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information, produces the document or permits access to the
document for the purposes of this Part.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (3), see subsection 13.3(3) of the Criminal Code.

(4) Subsection (1) does not apply to the AFCA staff member
disclosing information, producing a document or permitting access
to a document:

(a) to ASIC; or

(b) to APRA; or

(c) to the Information Commissioner; or

(d) to the Commissioner of Taxation; or

(e) to a particular party to the complaint if the person who
provided the information or document to the staff member
consents in writing to the disclosure, production or access.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (4), see subsection 13.3(3) of the Criminal Code.

(5) Subsection (1) does not apply to the AFCA staff member
disclosing information if:
(a) the disclosure is made in a way that does not enable the
identification of the parties to a complaint; or
(b) the disclosure is made to a police officer (within the meaning
of the Evidence Act 1995) because:
(1) athreat has been made against an AFCA staff member
or another person; or
(i) the AFCA staff member believes that a party to a
complaint may commit an act of self-harm.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (5), see subsection 13.3(3) of the Criminal Code.
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Division 4—Information sharing and reporting

1058A Authorised use or disclosure of information

(1) An AFCA staff member may use or disclose information or
documents obtained by an AFCA staff member under or for the
purposes of this Part if:

(a) the use or disclosure is for the purposes of:
(1) this Part; or
(i1) Part 7.10B; or
(iii) the Financial Services Compensation Scheme of Last
Resort Levy Act 2023; or

(iv) the Financial Services Compensation Scheme of Last
Resort Levy (Collection) Act 2023; or

(b) the use or disclosure is to the CSLR operator for the purposes
of assisting the CSLR operator to perform its functions or
exercise its powers.

(2) In this section:

use or disclosure, for information or documents, includes making a
record of the information, disclosing the information, producing
the document or permitting access to the document.

1058B AFCA reporting to CSLR operator

Notification of unpaid fees to CSLR operator

(1) AFCA must notify the CSLR operator, in writing, of AFCA’s
unpaid fees, for a month ending on or after the accumulation
recovery day, as soon as practicable after the end of the month.

Note: The notification could include information about AFCA’s unpaid fees,
including whether those fees relate to pre-CSLR complaints.
(2) AFCA’s unpaid fees, for a month, is the sum of each fee (however
described) that:

(a) relates to one or more complaints, each of which:
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(1) at the time the complaint is made, is a complaint against
a person (the AFCA member) who (at that time) is a
member of the AFCA scheme; and
(ii) is a complaint about a product, or service, of a kind
mentioned in subsection 1065(2); and
(ii1) is a complaint that has been finalised by AFCA
(including by making a determination); and
(b) AFCA has charged to the AFCA member (or would have so
charged were the AFCA member still in existence); and
(c) the AFCA member has not paid to AFCA; and
(d) AFCA finished taking steps to recover on or after the
accumulation recovery day and during the month, which may
have included taking one or more of the following steps if
AFCA considered them appropriate (or possible):
(i) seeking an explanation from the AFCA member for the
AFCA member not paying the fee;
(i) explaining to the AFCA member the consequences of
not paying the fee;
(ii1) discussing with the AFCA member a reasonable
payment plan or other alternatives to paying the fee;
(iv) if the AFCA member is (or has become) a Chapter 5
body corporate—engaging with an officer of the
Chapter 5 body corporate to assess whether the body
can pay the fee to AFCA.

Note: In addition to the steps in subparagraphs (d)(i) to (iv), AFCA may take
any other steps it considers appropriate and cost effective.

AFCA’s accumulated unpaid fees

(3) AFCA must notify the CSLR operator, in writing, of AFCA’s
accumulated unpaid fees as soon as practicable after the
accumulation recovery day.

(4) AFCA’s accumulated unpaid fees is the sum of each fee (however
described) that:

(a) relates to one or more complaints, each of which:
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(1) at the time the complaint is made, is a complaint against
a person (the AFCA member) who (at that time) is a
member of the AFCA scheme; and
(ii) is a complaint about a product, or service, of a kind
mentioned in subsection 1065(2); and
(ii1) is a complaint that has been finalised by AFCA
(including by making a determination); and
(b) AFCA has charged to the AFCA member (or would have so
charged were the AFCA member still in existence); and
(c) the AFCA member has not paid to AFCA; and
(d) AFCA finished taking steps to recover during the period:
(i) starting on 1 November 2018; and
(il) ending on the day before the accumulation recovery
day;
which may have included taking one or more of the steps
mentioned in subparagraphs (2)(d)(i) to (iv) of this section if
AFCA considered them appropriate (or possible).
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Part 7.10B—Financial services compensation
scheme of last resort

Division 1—Establishment of the scheme

1059 Establishment of the scheme

The financial services compensation scheme of last resort is
established by this Part.

1060 Minister may authorise an operator of the scheme

(1) The Minister may, by notifiable instrument, authorise a person to
operate the financial services compensation scheme of last resort if
the Minister is satisfied the person will meet the mandatory
requirements under section 1062.

Note: The person who is authorised by the Minister to operate the scheme is
the CSLR operator (short for financial services compensation scheme
of last resort operator).

(2) An authorisation of a person to operate the financial services
compensation scheme of last resort must not come into force while
an authorisation of another person to operate that scheme is in
force.

(3) The Minister may, by notifiable instrument, vary or revoke an
authorisation.

(4) In an instrument made under subsection (1) or (3), the Minister:
(a) must specify the day the authorisation, variation or
revocation comes into force; and
(b) may impose, vary or revoke conditions relating to the
authorisation.

274 Corporations Act 2001

Compilation No. 141 Compilation date: 17/03/2025

Authorised Version C2025C00221 registered 22/03/2025



Financial services and markets Chapter 7
Financial services compensation scheme of last resort Part 7.10B
Establishment of the scheme Division 1

Section 1061

1061 Minister may appoint independent member

The Minister may, by written instrument, appoint an independent
person to be a member of the board of the CSLR operator.

Note: The independent person appointed by the Minister is the Chair of the
board (see the mandatory requirement in paragraph 1062(3)(d)).

1062 Mandatory requirements

(1) The mandatory requirements for a person (the operator) to operate
the financial services compensation scheme of last resort are:

(a) the organisational requirement under subsection (2); and
(b) the operator requirements under subsection (3); and

(c) the operational requirements under subsection (4); and
(d) the compliance requirements under subsection (5).

Organisational requirement

(2) The organisational requirement is that the operator does not require
a person applying for compensation to pay any fee or charge to the
operator, or to any other entity, in relation to the application.

Operator requirements

(3) The operator requirements are that:

(a) the operator is a company limited by guarantee; and

(b) the operator’s constitution provides that the operator must not
be operated for profit; and

(c) the operator’s constitution provides that amounts paid to the
operator by the Commonwealth must be maintained for the
purposes of the financial services compensation scheme of
last resort; and

(d) the operator’s constitution provides that the Chair of the
board of the operator must be an independent person
appointed by the Minister as a member of the board; and
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(e) the operator’s constitution provides that, within 6 months
after the operator is authorised under section 1060, the
following must be appointed as members of the board:

(i) a person who is a director of AFCA, or who is the Chair
of the board of AFCA;

(i1) a person who is a Fellow of the Institute of Actuaries of
Australia and has at least 5 years’ experience in
actuarial analysis.

Operational requirements

(4) The operational requirements are that:

(a) the operator operates in accordance with the operator’s
constitution; and

(b) the operator administers the financial services compensation
scheme of last resort in accordance with this Part and
regulations made for the purposes of this Part; and

(c) the operator manages money of the operator in a manner that
is efficient, effective and economical; and

(d) the operator has appropriate expertise available to deal with
applications for compensation; and

(e) the operator has appropriate expertise available to undertake
actuarial analysis and modelling to estimate the value of
claims to be made against the financial services
compensation scheme of last resort.

Compliance requirements

(5) The compliance requirements are that:

(a) the operator is to ensure that any conditions of the
authorisation of the operator (see paragraph 1060(4)(b)) are
complied with; and

(b) the operator is to ensure that regulatory requirements issued
under section 1069K are complied with.
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Division 2—Compensation payments under the scheme

1063 Compensation payments

(1) The CSLR operator must pay to a person an amount of
compensation for a relevant AFCA determination made in respect
of the person if:

(a) the person is eligible under section 1064 for compensation
for the determination; and

(b) the amount of compensation for the determination is the
amount referred to in section 1067; and

(c) the CSLR operator has offered under section 1068 that
amount of compensation; and

(d) the person has accepted under section 1069 that offer of that
amount of compensation.

(2) The CSLR operator must pay the amount of compensation to the
person:

(a) in a single lump sum; or

(b) if a determination under subsection 1069H(2) specifies,
under subsection 1069H(3), a class of persons that includes
the person—in the instalments specified in the determination
for that class of persons over the period specified in the
determination.

(3) The CSLR operator must not pay an amount under this section
before:

(a) the start of the first levy period; or

(b) any later day prescribed by regulations made for the purposes
of this paragraph.
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1064 Eligibility for compensation payments

Eligibility for compensation

(1) A person is eligible for compensation for a relevant AFCA

determination made in respect of the person if:

(a)

(b)

(©)

(d)
(e)

(H
(2
(h)

the determination requires an amount to be paid to the person
by an entity or body (the relevant entity), whether or not the
relevant entity still exists; and

the person has notified AFCA:

(i) within 12 months after the day the determination was

made; or
(i1) within such longer period as AFCA agrees with the
person;
that the person has not been paid the amount; and
in the case where the relevant entity still exists:

(i) AFCA has finished taking steps to require the amount to
be paid to the person by the relevant entity, which may
have included taking one or more of the steps
mentioned in subsection (2) if AFCA considered them
appropriate; and

(il)) AFCA has notified the person, in writing, that AFCA
has finished taking such steps; and
the amount has not been fully paid to the person; and
the person is not eligible to receive, under any other statutory
compensation scheme, compensation:

(i) for the matters covered by the determination; and

(i) for an amount equal to or greater than the amount
required to be paid in accordance with the
determination; and

the person applies in accordance with section 1066 to the
CSLR operator for compensation for the determination; and
the person has not withdrawn that application for
compensation; and

the CSLR operator reasonably believes, having regard to:
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(i) the relevant entity’s financial position (if the relevant
entity still exists); or
(i) any other reason;
that the person is unlikely to be fully paid the amount in
accordance with the determination.

Note: A person’s application for compensation may be withdrawn at any
time before an offer of compensation is accepted by the person (see
subsection 1066(4)).

Appropriate steps by AFCA

(2) For the purposes of paragraph (1)(c), the steps are the following:

(a) seeking an explanation from the relevant entity for the
relevant entity not paying the amount to the person in
accordance with the relevant AFCA determination;

(b) explaining to the relevant entity the consequences of not
paying the amount to the person;

(c) discussing with the relevant entity a reasonable payment plan
or other alternatives to paying the amount to the person;

(d) if the relevant entity is (or has become) a Chapter 5 body
corporate—engaging with an officer of the Chapter 5 body
corporate to assess whether the body will pay the amount to
the person.

Note: In addition to these steps, AFCA may take any other steps it considers
appropriate and cost effective.

1065 Meaning of relevant AFCA determination

(1) A determination made by AFCA in respect of a person is a
relevant AFCA determination if:

(a) the determination relates to a complaint by the person that:

(1) at the time the complaint is made, is a complaint against
another person (the relevant entity) who (at that time) is
a member of the AFCA scheme; and
(i1) is a complaint about a product, or service, of a kind
mentioned in subsection (2); and
(b) the determination:
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(1) requires the relevant entity to pay an amount to the
person, whether or not the relevant entity still exists;
and

(i1) is accepted by the person.

(2) For the purposes of subparagraph (1)(a)(ii), the kinds of products
and services are as follows:

(a) engaging in a credit activity (within the meaning of the
National Consumer Credit Protection Act 2009):
(i) as a credit provider; or
(i1) other than as a credit provider;

(b) providing financial product advice that is personal advice
provided to a person as a retail client about one or more
products that include at least one relevant financial product
(within the meaning of Part 7.6 of this Act);

(c) dealing in securities for a person as a retail client, other than
issuing securities.

(3) In this section:

credit provider has the same meaning as in any Part of the National
Consumer Credit Protection Act 2009 other than Part 3-2CA.

1066 Applications for compensation payments

(1) A person may apply, in the approved form, to the CSLR operator
for compensation for a relevant AFCA determination made in
respect of the person.

(2) An application is in the approved form if and only if:
(a) itis in the form approved by the CSLR operator; and

(b) it includes any information (including any declarations)
required by the form; and

(c) itis given in the manner required by the CSLR operator.

(3) The CSLR operator may approve a form for the purposes of
paragraph (2)(a).
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(4) If a person makes an application for compensation for a relevant
AFCA determination made in respect of the person, the person
may:

(a) amend the application at any time before the CSLR operator
offers under section 1068 to the person an amount of
compensation for the determination; or

(b) withdraw the application any time before the person accepts
under 1069 such an offer.

1067 Amount of compensation payments

The amount of compensation for a person for a relevant AFCA
determination made in respect of the person must be an amount
equal to the lower of the following amounts:

(a) $150,000;
(b) the amount payable to the person in accordance with the
relevant AFCA determination, less:

(i) any amount paid to the person in accordance with the
relevant AFCA determination, including any partial
payments or any payments made to the person as an
unsecured creditor of a Chapter 5 body corporate for the
matters covered by the determination; and

(i1) any compensation to which the person is eligible under
any other statutory compensation scheme for the matters
covered by the determination; and

(iii) any other payments made to the person of a kind
prescribed by regulations made for the purposes of this
subparagraph.

Note: This means, subject to the cap in paragraph (a), the amount payable to
the person must be the amount required to be paid in accordance with
the relevant AFCA determination. The amount payable cannot
include, for example, an additional interest component not mentioned
in that determination.
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1068 Offer of compensation payments

(M

2

A3)

“

)

Offer of compensation

If a person is eligible under section 1064 for compensation for a
relevant AFCA determination made in respect of the person, the
CSLR operator must offer to the person, in writing, the amount of
compensation referred to in section 1067 for the determination.

The offer must explain the effect of section 1069A (subrogation of
rights).

Before the offer is accepted by the person, the CSLR operator may
vary or revoke the offer if the CSLR operator reasonably believes:

(a) there is an error relating to the offer; or
(b) there is fraud relating to the offer; or
(c) there is a change in circumstances affecting:

(i) the person’s eligibility under section 1064 for the
amount of compensation in the offer; or

(i1) the amount of compensation in the offer; or

(d) other exceptional circumstances exist that justify the
variation or revocation.

Notification that person is not eligible for compensation

If a person:

(a) is not eligible under section 1064 for compensation for a
relevant AFCA determination made in respect of the person;
and

(b) has made an application under section 1066 for compensation
for the relevant AFCA determination;

the CSLR operator must, as soon as reasonably practicable, notify
the person, in writing, that the person is not eligible for
compensation.

A notice to a person under subsection (4) must include reasons
why the person is not eligible for compensation.
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1069 Acceptance of offer of compensation payments

(1) A person accepts an offer made under section 1068 of an amount
of compensation if the person notifies the CSLR operator, in
writing, that the person accepts the offer.

(2) If the person does not accept the offer within 90 days after the day
the offer is made, the person is taken to have withdrawn their
application for compensation for the relevant AFCA determination
to which the offer relates.

1069A CSLR operator’s right of subrogation if compensation is paid

If:
(a) the CSLR operator pays an amount of compensation:
(i) to a person under section 1063; and

(i) for a relevant AFCA determination that required
payment of an amount by another person (the AFCA
member) who is, or was, a member of the AFCA
scheme; and

(b) the AFCA member is (or has become) a Chapter 5 body
corporate;
the CSLR operator is subrogated, to the extent of that amount of
compensation, to any rights and remedies that the person may
have, in relation to the relevant AFCA determination, that are
recognised by an officer of the Chapter 5 body corporate.
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Division 3—Reimbursement of unpaid AFCA fees

1069B Payment of AFCA’s unpaid fees

(1) The CSLR operator must pay to AFCA an amount equal to
AFCA’s unpaid fees for a month starting on or after the
accumulation recovery day if AFCA has notified the CSLR
operator of those fees in accordance with subsection 1058B(1).

(2) The CSLR operator must pay the amount to AFCA as soon as
reasonably practicable after AFCA’s notification to the CSLR
operator of those fees.

(3) However, the CSLR operator must not pay an amount under this
section before:

(a) the start of the first levy period; or

(b) any later day prescribed by regulations made for the purposes
of this paragraph.

1069C Payment of AFCA’s accumulated unpaid fees

(1) The CSLR operator must pay to AFCA an amount equal to
AFCA’s accumulated unpaid fees if AFCA has notified the CSLR
operator of those fees in accordance with subsection 1058B(3).

(2) The CSLR operator must pay the amount to AFCA as soon as
reasonably practicable after AFCA’s notification to the CSLR
operator of those fees.

(3) However, the CSLR operator must not pay an amount under this
section before:

(a) the start of the first levy period; or

(b) any later day prescribed by regulations made for the purposes
of this paragraph.
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Division 4—Powers, reporting and information sharing

Subdivision A—Powers of CSLR operator

1069D Power to obtain information and documents

(1) Ifthe CSLR operator has reason to believe that a person is capable
of giving information or producing documents relevant to an
application for compensation under this Part, the CSLR operator
may, by written notice to the person, require the person:

(a) to give to the CSLR operator, by writing, any such
information; or

(b) to produce to the CSLR operator such documents or copies of
such documents as are stated in the notice;

in the manner and within the period specified in the notice.

(2) The period specified in a notice given under subsection (1) must be
at least 14 days after the day the notice is given.

(3) If documents (whether originals or copies) are so produced, the
CSLR operator:

(a) may take possession of, and may make copies of, or take
extracts from, the documents; and

(b) may keep the documents for as long as is necessary for the
purpose of dealing with the application; and

(¢) must, while keeping the documents, permit a person who
would be entitled to inspect any one or more of them (if the
documents were not in the possession of the CSLR operator)
to inspect at all reasonable times such of the documents as
that person would be so entitled to inspect.

(4) A person must not fail to comply with a requirement made by the
CSLR operator under subsection (1).

Penalty: 30 penalty units.

(5) Subsection (4) is an offence of strict liability.
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(6)

(7

®)

Subsection (4) does not apply to the extent that the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection (see subsection 13.3(3) of the Criminal Code).

If a person who is, or was, a member of the AFCA scheme fails,
without a reasonable excuse, to comply with a requirement made
by the CSLR operator under subsection (1), the CSLR operator
must notify AFCA and ASIC of the person’s failure to comply
with the notice.

The CSLR operator must not require ASIC to give information or
produce documents under this section.
Note: For information sharing between ASIC and the CSLR operator, see

subparagraph 127(4)(aa)(ia) of the Australian Securities and
Investments Commission Act 2001 .

Subdivision B—Information sharing and reporting

1069E Authorised use or disclosure of information

A CSLR staff member may use or disclose information or
documents obtained by a CSLR staff member under or for the
purposes of this Part if:
(a) the use or disclosure is for the purposes of:
(1) this Part; or
(i1) Part 7.10A; or
(iii) the Financial Services Compensation Scheme of Last
Resort Levy Act 2023; or

(iv) the Financial Services Compensation Scheme of Last
Resort Levy (Collection) Act 2023; or

(b) the use or disclosure is to:
(1) ASIC; or
(i) AFCA; or
(ii1) the Information Commissioner; or
(iv) the Commissioner of Taxation;
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for the purposes of assisting the entity or person to perform
its functions or exercise its powers.

1069F Reporting by CSLR operator

Reporting compensation payments

(1) Ifthe CSLR operator pays an amount of compensation:
(a) to a person under section 1063; and
(b) for arelevant AFCA determination that required payment of
an amount by an entity or body (the AFCA member) who is,
or was, a member of the AFCA scheme;
the CSLR operator must, as soon as reasonably practicable, notify
ASIC, in writing, of details about the AFCA member and the
AFCA member’s failure to pay the amount required by the relevant
AFCA determination.

(2) If the CSLR operator:
(a) pays an amount of compensation:
(i) to a person under section 1063; and
(i1) for a relevant AFCA determination that required
payment of an amount by another person (the 4 FCA
member) who is, or was, a member of the AFCA
scheme; and
(b) becomes aware that the AFCA member is a Chapter 5 body
corporate while the determination is in force;
the CSLR operator must, as soon as reasonably practicable, notify
an officer of the Chapter 5 body corporate, in writing, of the
amount of compensation paid.

Reporting revised claims, fees and costs estimates that exceed cap

(3) Ifarevised claims, fees and costs estimate for a levy period and a
sub-sector comes into force that could cause the sub-sector levy
cap for the levy period and the sub-sector to be exceeded (or
further exceeded), the CSLR operator must notify the Minister of
this as soon as practicable.
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(4) A notice to the Minister under subsection (3) must include the
information (if any) prescribed by regulations made for the
purposes of this subsection.

1069G Publishing reports

(1) The CSLR operator must, as soon as reasonably practicable after
the end of a levy period, prepare a report for the levy period that
contains information about the matters prescribed by regulations
made for the purposes of this subsection.

(2) The CSLR operator must publish the report on its website.

Subdivision C—Powers of the Minister

1069H Ministerial determination

Ministerial determination

(1) Subsection (2) applies if the Minister is notified under
subsection 1069F(3) that a revised claims, fees and costs estimate
for:
(a) alevy period; and
(b) a sub-sector (the primary sub-sector);
could cause the sub-sector levy cap for the levy period and the
primary sub-sector to be exceeded (or further exceeded).

(2) The Minister may, by legislative instrument, make a determination
for the levy period and the primary sub-sector dealing with one or
more of the matters mentioned in subsections (3) to (5).

Note: The matter in subsection (5) involves the determination specifying
further sub-sectors on which special levy will be imposed.

Manner of payment

(3) A determination made under subsection (2) may provide that an
amount of compensation payable by the CSLR operator to a person
in a specified class of persons must be paid in specified instalments
over a specified period of time.
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Special levy for just the primary sub-sector

(4) For the purposes of paragraph 8(3)(b) of the Financial Services
Compensation Scheme of Last Resort Levy Act 2023, a
determination made under subsection (2) of this section may:

(a) specify that levy needs to be imposed by subsection 8(3) of
that Act for the levy period and the primary sub-sector; and

(b) specify the total amount of levy that needs to be imposed by
subsection 8(3) of that Act across all persons for the levy
period and the primary sub-sector, which must not exceed the
difference between:

(i) the revised claims, fees and costs estimate (referred to in
subsection (1) of this section) for the levy period and the
primary sub-sector; and

(i1) the total amount of levy already paid as worked out
under subsection (6) of this section.

Special levy for several sub-sectors not just the primary sub-sector

(5) For the purposes of paragraph 9(b) of the Financial Services
Compensation Scheme of Last Resort Levy Act 2023, a
determination made under subsection (2) of this section may:

(a) specify that levy needs to be imposed by section 9 of that Act
(special levy) for the levy period if the Minister is satisfied
that imposing special levy:

(i) is necessary due to the number of persons accepting
amounts of compensation under section 1069 of this Act
for the levy period and the primary sub-sector, and due
to the size of the sum of those amounts; and

(i1) is the most effective way of enabling payment of those
amounts to those persons in a timely manner; and
(b) for each of one or more specified sub-sectors—specify a total
amount of special levy that needs to be imposed for the levy
period across all members of the specified sub-sector if the
Minister has had regard to:
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(1) the impact that imposing that total amount of special
levy may have on the financial sustainability and
viability of the specified sub-sector; and

(i1) the impact that imposing that total amount of special
levy across all members of the specified sub-sector may
have on the financial system more broadly; and

(c) specify the sum of the total amounts of special levy specified
under paragraph (b) of this subsection, which must not
exceed the difference between:

(i) the revised claims, fees and costs estimate (referred to in
subsection (1) of this section) for the levy period and the
primary sub-sector; and

(ii) the total amount of levy already paid as worked out
under subsection (6) of this section.

Working out the total amount of levy already paid

(6) For the purposes of subparagraph (4)(b)(ii) or (5)(c)(ii), work out
the sum of:

(a) the total amount of levy paid that was earlier imposed by
section 8 of the Financial Services Compensation Scheme of
Last Resort Levy Act 2023 across all persons for the levy
period and the primary sub-sector; and

(b) the total amount of levy paid that was earlier imposed by
section 9 of that Act across all persons for all sub-sectors in
relation to any earlier revised claims, fees and costs estimate
for the levy period and the primary sub-sector.
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Division 5—Regulating the CSLR operator

1069J Obligation to comply with mandatory requirements

The CSLR operator must ensure that the mandatory requirements
for the CSLR operator under section 1062 are complied with.

1069K ASIC may issue regulatory requirements

ASIC may, by legislative instrument, issue to the CSLR operator
regulatory requirements relating to compliance with the mandatory
requirements for the CSLR operator under section 1062.

1069L. General directions to CSLR operator

Notice of intention to issue a direction

(1) If ASIC considers that the CSLR operator has not done all things
reasonably practicable to ensure compliance with:

(a) the mandatory requirements for the CSLR operator under
section 1062; or

(b) a condition of the authorisation of the CSLR operator
imposed by the Minister (see paragraph 1060(4)(b)); or
(¢) regulatory requirements issued under section 1069K;

ASIC may give the CSLR operator written notice that it intends to
give the CSLR operator a specified direction under this section.

(2) The notice must set out:

(a) the specific measures that the direction will require the CSLR
operator to take to comply with the requirements or
condition; and

(b) the reasons for ASIC’s intention to give the direction.

Issuing a direction

(3) If, after receiving the notice:
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“4)

®)

(6)

(7

®)

)

(10)

(a) the CSLR operator does not take those specific measures;
and

(b) ASIC still considers that it is appropriate to give the direction
to the CSLR operator;

ASIC may give the CSLR operator the direction, in writing, with a
statement setting out the reasons for giving the direction.

The direction must deal with the time by which, or the period
during which, it is to be complied with. The time or period must be
reasonable.

A direction made under this section is not a legislative instrument.

Compliance

The CSLR operator must comply with a direction made under this
section.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

If the CSLR operator fails to comply with the direction, ASIC may
apply to the Court for, and the Court may make, an order that the
CSLR operator comply with the direction.

Varying or revoking a direction

ASIC may vary a direction made under this section by giving
written notice to the CSLR operator.

The direction has effect until ASIC revokes it by giving written
notice to the CSLR operator.

ASIC may revoke the direction, by giving written notice to the
CSLR operator, if, at the time of revocation, ASIC considers that
the direction is no longer necessary or appropriate.
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Division 6—Financial matters

1069M Costs for first levy period

Estimate of costs for first levy period

(1) The CSLR operator may, by notifiable instrument made at any
time before the start of the first levy period, determine for the first
levy period and a sub-sector an estimate that is the sum of:

(a) the specified amount equal to what the CSLR operator
reasonably believes (having regard to actuarial principles)
will be the total amount of compensation payable under
section 1063:

(1) during the first levy period; and
(i) for the sub-sector;

other than any such compensation relating to pre-CSLR
complaints; and

(b) the specified amount equal to what the CSLR operator
reasonably believes (having regard to actuarial principles)
will be the portion of the sum of the following that is
attributable to the sub-sector:

(1) the sum of AFCA’s unpaid fees expected for each of the
months ending on or after the accumulation recovery
day but before the second levy period, other than any
such fees relating to pre-CSLR complaints;

(i1) the capital reserve establishment contribution;
(iii) the CSLR operator’s expected administrative costs for
the first levy period.

Note: A single instrument may determine estimates for several sub-sectors.

(2) The notifiable instrument must include each of the amounts
referred to in subparagraphs (1)(b)(i) to (iii).
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Reconciliation of costs for first levy period

(3) The CSLR operator may, by notifiable instrument and as soon as
reasonably practicable after the first levy period, determine the
revised costs for the first levy period and a sub-sector by
calculating the sum of the following amounts:

(a) the total amount of compensation paid under section 1063
during the first levy period for the sub-sector, other than any
such compensation relating to pre-CSLR complaints;

(b) the amount equal to the portion of the sum of the following
amounts that the CSLR operator reasonably believes (having
regard to actuarial principles) are attributable to the
sub-sector:

(i) the sum of AFCA’s unpaid fees for each of the months
ending on or after the accumulation recovery day but
before the second levy period, other than any such fees
relating to pre-CSLR complaints;

(i1) the capital reserve establishment contribution;
(iii) the CSLR operator’s administrative costs for the first
levy period.

Note: A single instrument may determine revised costs for several
sub-sectors.

1069N Payment to the CSLR operator of amount for the first levy
period for the scheme

(1) The Commonwealth must pay to the CSLR operator the amount
mentioned in subsection (2) for the first levy period for the
following purposes:

(a) the CSLR operator paying compensation under section 1063
during the first levy period, other than any such
compensation relating to pre-CSLR complaints;

(b) the CSLR operator paying AFCA’s unpaid fees for each
month ending on or after the accumulation recovery day but
before the second levy period, other than any such fees
relating to pre-CSLR complaints;
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(c) the CSLR operator establishing approximately one third of
the capital reserve (within the meaning of the Financial
Services Compensation Scheme of Last Resort Levy
(Collection) Act 2023);

(d) the CSLR operator paying the CSLR operator’s
administrative costs for the first levy period.

(2) For the purposes of subsection (1), the amount is equal to the sum
of each estimate determined under subsection 1069M(1) for the
first levy period and a sub-sector.

1069P Payment to the CSLR operator of amounts equal to levy

(1) The Commonwealth must pay to the CSLR operator an amount
equal to each amount received by ASIC, on behalf of the
Commonwealth, by way of:

(a) an instalment of levy (within the meaning of the Financial
Services Compensation Scheme of Last Resort Levy
(Collection) Act 2023); or

(b) late payment penalty (within the meaning of that Act); or
(c) shortfall penalty (within the meaning of that Act).

(2) The Consolidated Revenue Fund is appropriated for the purposes
of subsection (1).

1069Q Application of money by CSLR operator

(1) The money of the CSLR operator is to be applied only:
(a) to pay compensation under section 1063; and
(b) to pay AFCA’s unpaid fees under section 1069B; and
(c) to pay AFCA’s accumulated unpaid fees under
section 1069C; and
(d) to pay the CSLR operator’s administrative costs; and

(e) to reimburse to ASIC the costs that ASIC has notified to the
CSLR operator under subsection 9(4) of the Financial

Services Compensation Scheme of Last Resort Levy
(Collection) Act 2023; and
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(f) to establish and restore the capital reserve (within the
meaning of the Financial Services Compensation Scheme of
Last Resort Levy (Collection) Act 2023).

(2) Subsection (1) does not prevent investment of money.

1069R Investment by CSLR operator

The CSLR operator must not invest money of the CSLR operator
unless:

(a) the money is not immediately required for the purposes
mentioned in paragraphs 1069Q(1)(a) to (e); and
(b) the money is invested:

(i) on deposit with an ADI (within the meaning of the
Banking Act 1959), including a deposit evidenced by a
certificate of deposit; or

(i1) in securities of, or securities guaranteed by, the
Commonwealth, a State or a Territory.

1069S Recovery of overpayments

(1) If:
(a) the CSLR operator pays an amount of compensation to a
person under, or purportedly under, this Part; and
(b) the amount paid exceeds the amount (if any) properly
payable to the person under this Part;
the amount of the excess is recoverable by the CSLR operator as a
debt due to the CSLR operator by action against the person in the

Federal Court or the Federal Circuit and Family Court of Australia
(Division 2).

(2) An amount equal to the excess may alternatively be deducted from
any other amount of compensation payable under this Part to, or
for the benefit of, the person.
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Part 7.11—Title and transfer
Division 1—Title to certain securities

1070A Nature of shares and certain other interests in a company or
registered scheme

(1) A share, other interest of a member in a company or interest of a
person in a registered scheme:

(a) is personal property; and

(b) is transferable or transmissible as provided by:
(1) the company’s, or scheme’s, constitution; or
(i) the operating rules of a prescribed CS facility if they are

applicable; and
(c) is capable of devolution by will or by operation of law.

(2) Paragraph (1)(c) has effect subject to:
(a) in the case of a company:
(i) the company’s constitution (if any); and
(i) any replaceable rules that apply to the company; and
(iii) the operating rules of a prescribed CS facility if they
apply to the share or interest; and
(b) in the case of a scheme:
(1) the scheme’s constitution; and
(i1) the operating rules of a prescribed CS facility if they
apply to the interest.

(3) Subject to subsection (1):

(a) the laws applicable to ownership of, and dealing with,
personal property apply to a share, other interest of a member
in a company or interest of a person in a registered scheme as
they apply to other property; and

(b) equitable interests in respect of a share, interest of a member
in a company or other interest of a person in a registered
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scheme may be created, dealt with and enforced as in the
case of other personal property.

(4) For the purposes of any law, a share, other interest of a member in
a company or interest of a person in a registered scheme is taken to
be situated:

(a) if the share, interest in a company, or interest in a registered
scheme is entered on the register kept under section 169—in
the State or Territory where that register is kept; or

(b) if the share or interest in the company is entered on an
overseas branch register kept under section 178—in the
foreign country where that register is kept.

1070B Numbering of shares

(1) Except as provided in subsection (2), a company must ensure that
each share in the company is distinguished by an appropriate
number.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) Despite subsection (1):
(a) if at any time all the issued shares in a company, or all the
issued shares in a company of a particular class:
(i) are fully paid up; and
(i1) rank equally for all purposes;
none of those shares is required to have a distinguishing
number so long as each of those shares remains fully paid up,

and ranks equally for all purposes with all shares of the same
class for the time being issued and fully paid up; and
(b) if:
(1) all the issued shares in a company are evidenced by
certificates in accordance with section 1070C; and

(i) each certificate is distinguished by an appropriate
number; and

(iii) that number is recorded in the register of members;
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none of those shares is required to have a distinguishing
number; and

(c) ashare need not have a distinguishing number if the
operating rules of a prescribed CS facility through which it is
able to be transferred provide that the share need not have a
distinguishing number.

Note: A defendant bears an evidential burden in relation to the matters in
this subsection. See subsection 13.3(3) of the Criminal Code.

1070C Matters to be specified in share certificate

(1) A company must ensure that a certificate it issues specifying the
shares held by a member of the company states:

(a) the name of the company and the fact that it is registered
under this Act; and

(b) the class of the shares; and
(c) the amount (if any) unpaid on the shares.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(2) A certificate issued in accordance with subsection (1) specifying
shares held by a member of a company is prima facie evidence of
the title of the member to the shares.

(3) A failure to comply with subsection (1) does not affect the rights of
a holder of shares.

1070D Loss or destruction of title documents for certain securities

(1) This section applies to the following securities:
(a) shares in a company;
(b) debentures of a company;
(c) interests in a registered scheme.

(2) This section applies to an interest in a registered scheme as if:

(a) references to a company were instead references to the
responsible entity of the registered scheme; and
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(b) references to the directors of a company were instead
references to the directors of the responsible entity of the
registered scheme.

(3) A company must, in accordance with subsection (4), issue a
duplicate certificate or other title document for securities if:
(a) the certificate or document is lost or destroyed; and
(b) the owner of the securities applies to the company for the
duplicate in accordance with subsection (5); and
(c) the owner complies with any requirements made in
accordance with subsection (6).

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

(4) The company must issue the duplicate:

(a) if the company requires the payment of an amount not
exceeding the amount prescribed by regulations made for the
purposes of this paragraph—within 21 days after the payment
is received by the company or within such longer period as
ASIC approves; or

(b) in a case to which paragraph (a) does not apply—within 21
days after the application is made or within such longer
period as ASIC approves.

(5) The application must be accompanied by:
(a) a statement in writing that the certificate or other document:
(i) has been lost or destroyed; and
(i1) has not been pledged, sold or otherwise disposed of; and

(b) if the certificate or other document has been lost—a
statement in writing that proper searches have been made;
and

(c) an undertaking in writing that if the certificate or other
document is found or received by the owner it will be
returned to the company.
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(6) The directors of the company may, before accepting an application
for the issue of a duplicate certificate, require the applicant to do
either or both of the following:

(a) publish a notice in a manner specified by the directors stating
that:

(i) the certificate or other document has been lost or
destroyed; and

(i) the owner intends, after the end of 14 days after the
publication of the advertisement, to apply to the
company for a duplicate certificate;

(b) give a bond for an amount equal to at least the current market
value of the securities indemnifying the company against loss
following the production of the original certificate or other
document.

N If:

(a) a certificate or other title document for securities is cancelled
in reliance on the operating rules of a prescribed CS facility;
and

(b) having regard to those provisions, the certificate or other
document should not have been cancelled;

this section applies to the certificate or other document as though it
were destroyed on its cancellation.
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Division 2—Transfer of certain securities

Subdivision A—General provisions

1071A Application of the Subdivision to certain securities

(M

2

This Subdivision applies to the following securities:
(a) shares in a company;
(b) debentures of a company;
(c) interests in a registered scheme.

This Subdivision applies to an interest in a registered scheme as if:
(a) references to a company were instead references to the
responsible entity of the registered scheme; and
(b) references to the constitution of a company were instead
references to the constitution of the registered scheme; and
(c) references to members of a company were instead references
to members of the registered scheme.

1071B Instrument of transfer

@)

2

3)

This section does not apply to a transfer of a security through a
prescribed CS facility.

Subject to subsection (5), a company must only register a transfer
of securities if a proper instrument of transfer (see subsections (3)
and (4)) has been delivered to the company. This is so despite:

(a) anything in its constitution; or

(b) anything in a deed relating to debentures.

Note: Failure to comply with this subsection is an offence (see
subsection 1311(1)).

An instrument of transfer is not a proper instrument of transfer for
the purposes of subsection (2) if it does not show the details,
specified in the regulations, in relation to the company concerned.
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(4) If the transfer of the securities is covered by Division 3 of this Part,
then (in addition to subsection (3)), the instrument is not a proper
instrument of transfer for the purposes of subsection (2) unless it is
a sufficient transfer of the securities under regulations made for the
purposes of that Division.

(5) Subsection (2) does not prejudice the power of the company to
register, as the holder of securities, a person to whom the right to
the securities has devolved by will or by operation of law.

(6) Subsections (7) to (13) deal with a transfer of a security of a dead
holder by the dead holder’s personal representative. They deal with
the transfer differently depending on whether the personal
representative is a local representative or not.

(7) The personal representative is a local representative if the
representative is duly constituted as a personal representative under
the law of the State or Territory in which the security is situated.

Note: Subsection 1070A(4) provides that the security is situated where the
relevant register is kept.

(8) If the personal representative is a local representative, a transfer of
the security by the representative is as valid as if the representative
had been registered as the holder of the security at the time when
the instrument of transfer was executed.

9 If:
(a) the personal representative is not a local representative; and
(b) the representative:
(1) executes an instrument of transfer of the security to the
representative or to another person; and
(i1) delivers the instrument to the company; and
(ii1) delivers to the company with the instrument a statement
in writing made by the representative to the effect that,
to the best of the representative’s knowledge,
information and belief, no grant of representation of the
estate of the deceased holder has been applied for or
made in the State or Territory in which the security is
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located and no application for such a grant will be
made; and
(c) the statement is made within 3 months immediately before
the date on which the statement is delivered to the company;
the company must (subject to subsection (10)) register the transfer
and pay to the representative any dividends or other money accrued
in respect of the security up to the time when the instrument was
executed.

(10) Subsection (9) does not operate so as to require the company to do
anything that it would not have been required to do if the personal
representative were a local representative.

(11) A transfer or payment made under subsection (9) and a receipt or
acknowledgment of such a payment is, for all purposes, as valid
and effectual as if the personal representative were a local
representative.

(12) For the purposes of this section, an application by a personal
representative of a dead person for registration as the holder of a
security in place of the dead person is taken to be an instrument of
transfer effecting a transfer of the security to the personal
representative.

(13) The production to a company of a document that is, under the law
of a State or Territory, sufficient evidence of probate of the will, or
letters of administration of the estate, of a dead person having been
granted to a person, is sufficient evidence of the grant (for the
company’s purposes). This is so despite:

(a) anything in its constitution; or
(b) in a deed relating to debentures.

1071C Occupation need not appear in transfer document, register
etc.

(1) A document transferring securities need not state the occupation of
the transferor or transferee and, if it is signed by a person, the
signature need not be witnessed.
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(2) Subsection (1) applies despite anything in:
(a) the constitution of:
(i) a company; or
(i) a body referred to in paragraph 1073C(a) or (b); or
(b) the terms and conditions on which securities are created or
issued.

(3) The omission from a register, certificate, document transferring
securities or other document relating to a security, of a statement of
the occupation of a person who is, or is entitled to be, registered as
the holder of the security does not breach any law, constitution,
trust deed or other document relating to the securities.

1071D Registration of transfer at request of transferor

(1) A written application by the transferor of a security of a company
for the transferee’s name to be entered in the appropriate register is
as effective (for the company’s purposes) as if it were an
application by the transferee. The application is subject to the same
conditions as it would be if it had been made by the transferee.

(2) If the transferor of a security of a company requests the company
in writing to do so, the company must, by written notice, require a
person who has possession, custody or control of either or both of
the following:

(a) any title documents for the security;

(b) the instrument of transfer of the security;
to bring it or them into the office of the company within a specified
period, to have the document cancelled or rectified and the transfer
registered or otherwise dealt with.

(3) The period specified under subsection (2) must be not less than 7
and not more than 28 days after the date of the notice.

(4) If a person refuses or fails to comply with a notice given under
subsection (2), the transferor may apply to the Court for the issue
of a summons for that person to appear before the Court and show
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cause why the documents mentioned in the notice should not be
delivered up or produced as required by the notice.

(5) The Court may:
(a) if the person appears:
(i) examine the person upon oath or affirmation; and
(i1) receive other evidence; and

(b) if the person does not appear after being duly served with the
summons—receive evidence in the person’s absence; and

(c) in either case order the person to deliver up such documents
to the company upon such terms or conditions as the Court
considers just and reasonable.

The costs of the summons and of proceedings on the summons are
in the discretion of the Court.

(6) Lists of documents required to be brought in under subsection (2)
but not brought in in accordance with a requirement made under
subsection (2) or delivered up in accordance with an order under
subsection (5), must be:

(a) exhibited in the office of the company; and

(b) advertised in the Gazette and by publishing a notice in any
other manner the company thinks fit.

1071E Notice of refusal to register transfer

If a company refuses to register a transfer of a security of the
company, it must, within 2 months after the date on which the
transfer was lodged with it, give the transferee notice of the refusal.

Note: Failure to comply with this section is an offence (see
subsection 1311(1)).

1071F Remedy for refusal to register transfer or transmission

(1) If a relevant authority in relation to a company:
(a) refuses or fails to register; or

(b) refuses or fails to give its consent or approval to the
registration of;
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a transfer or transmission of securities of the company, the
transferee or transmittee may apply to the Court for an order under
this section.

(2) If the Court is satisfied on the application that the refusal or failure
was without just cause, the Court may:
(a) order that the transfer or transmission be registered; or
(b) make such other order as it thinks just and reasonable,
including:
(i) in the case of a transfer or transmission of shares—an
order providing for the purchase of the shares by a
specified member of the company or by the company;
and
(i1) in the case of a purchase by the company—an order
providing for the reduction accordingly of the capital of
the company.

(3) In this section:

relevant authority, in relation to a company, means:

(a) a person who has, 2 or more persons who together have, or a
body that has, authority to register a transfer or transmission
of securities of the company; or

(b) a person, 2 or more persons, or a body, whose consent or
approval is required before a transfer or transmission of
securities of the company is registered.

1071G Certification of transfers

(1) The certification by a company of an instrument of transfer of
securities of the company:

(a) is taken as a representation by the company to any person
acting on the faith of the certification that there have been
produced to the company such documents as on the face of
them show prima facie title to the securities in the transferor
named in the instrument of transfer; and

(b) is not taken as a representation that the transferor has any
title to the securities.
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(2) If a person acts on the faith of a false certification by a company
made negligently, the company is under the same liability to the
person as if the certification had been made fraudulently.

(3) A certification may be expressed to be limited to 42 days or any
longer period from the date of certification. If it is, the company
and its officers and employees are not, in the absence of fraud,
liable in respect of the registration of any transfer of securities
comprised in the certification after the end of:

(a) the period so limited; or

(b) any extension of that period given by the company;
if the instrument of transfer has not, within that period, been
lodged with the company for registration.

(4) For the purposes of this section:
(a) an instrument of transfer is taken to be certified if it bears the
words “certificate lodged” or words to the like effect; and
(b) the certification of an instrument of transfer is taken to be
made by a company if:

(i) the person issuing the instrument is a person authorised
to issue certified instruments of transfer on the
company’s behalf; and

(i1) the certification is signed by a person authorised to
certify transfers on the company’s behalf or by an
officer of the company or of a body corporate so
authorised; and

(c) a certification that purports to be authenticated by a person’s
signatu