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Chapter 1 Introduction

Section 1

Chapter 1—Introduction

1 Short title

This Act may be cited as the Military Rehabilitation and
Compensation Act 2004.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information

Column 1 Column 2 Column 3

Provision(s) Commencement Date/Details

1. Sectionsland Theday on which this Act receives the 27 April 2004

2and anythingin  Royal Assent.

this Act not

elsawhere covered

by thistable

2. Sections 3 to A single day to be fixed by Proclamation. 1 July 2004

359 However, if any of the provision(s) donot ~ (Gazette 2004,
commence within the period of 6 months No. GN22)

beginning on the day on which this Act
receives the Royal Assent, they commence
on thefirst day after the end of that period.

3. Sections360to The day on which this Act receivesthe 27 April 2004
385 Royal Assent.

4, Sections386to At the sametime asthe provision(s) covered 1 July 2004
440 by table item 2.

Note: Thistable relates only to the provisions of this Act as originaly
passed by the Parliament and assented to. It will not be expanded to
deal with provisionsinserted in this Act after assent.
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Introduction Chapter 1

Section 3

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Simplified outline of this Act

This Act provides for compensation and other benefits to be
provided for current and former members of the Defence Force
who suffer aserviceinjury or disease. The Act also provides for
compensation and other benefits to be provided for the dependants
of some deceased members.

Before most benefits can be paid or provided, the Commission
must accept liability for an injury, disease or death of acurrent or
former member under Chapter 2. Chapters 3 to 6 set out what the
benefits are.

The procedure for dealing with claims under this Act is dealt with
under Chapters 7 and 8. The Military Rehabilitation and
Compensation Commission and the administration of the Act are
dealt with in Chapters 9 to 11.

Provisionsin this Act might be affected by the Military

Rehabilitation and Compensation (Consequential and Transitional

Provisions) Act 2004.

A person who is entitled to a benefit under this Act might also be

entitled to a pension, alowance or other benefit under the

Veterans Entitlements Act 1986. This might include the following:
(@ aservice pension under Part 111 of that Act;

(b) treatment under Part V of that Act;

(c) analowance such as atelephone allowance, a
pharmaceutical allowance, aVictoria Cross
allowance or Income Support Supplement;

(d) afunera benefit.
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Section 4

4 Extension to external Territories

This Act extends to every external Territory.

5 Definitions
In this Act;

actual earnings:
(a) in Part 3 of Chapter 4—has the meaning given by subsection
89(3); and
(b) in Part 4 of Chapter 4—has the meaning given by subsection
132(1).

aggravated injury or disease means an injury or disease that isa
service injury or disease because of paragraph 27(d), subsection
29(2) or section 30 (aggravations etc.) (and only because of that
paragraph, subsection or section).

appointed Commission member means a Commission member
described in paragraph 364(1)(b).

approved program provider has the meaning given by section 41.

approved rehabilitation program has the meaning given by
section 41.

attendant care services has the meaning given by section 213.

Australian Defence Force cadets means:

(a) the Australian Navy Cadets established by the Naval Defence
Act 1910; and

(b) the Australian Army Cadets established by the Defence Act
1903; and

(c) the Australian Air Force Cadets established by the Air Force
Act 1923.

Board means the Veterans' Review Board constituted under the
Veterans Entitlements Act 1986.

cadet means a member of the Australian Defence Force cadets.
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Section 5

civilian work means work other than as a member of the Defence
Force.

claimant means a person who has made a claim under section 319.

Commission means the Military Rehabilitation and Compensation
Commission established by section 361.

Commission Chair means the Chair of the Commission.

Commission member means a member of the Commission
(including the Commission Chair).

Commonwealth superannuation scheme means:

(a) if aperson’snormal earnings are worked out (or would be
worked out if the person had not chosen a Special Rate
Disability Pension) under:

(i) Subdivision D of Division 4 of Part 4 of Chapter 4; or
(ii) Division 5 of Part 4 of Chapter 4; or
(iii) Subdivision D of Division 8 of Part 4 of Chapter 4;
any superannuation scheme under which the Commonwealth,
a Commonwealth authority or alicensed corporation (within
the meaning of the Safety, Rehabilitation and Compensation
Act 1988) makes contributions on behalf of employees (other
than members of the Defence Force) and includes a
superannuation scheme established or maintained by the
Commonwealth, a Commonweal th authority or alicensed
corporation; or

(b) otherwise—any superannuation scheme under which the
Commonwealth makes contributions on behalf of members
of the Defence Force.

Note: Section 14 affects the operation of paragraph (a) of this definition.
compensable treatment has the meaning given by section 289.

compensation means compensation under this Act, including the
following:
(a) alterations provided, or aids and appliances provided or
repaired, under section 56;
(b) aSpecia Rate Disability Pension under Part 6 of Chapter 4;
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Section 5

(c) atelephone allowance under section 221 or 245;

(d) education or training provided under the education scheme
mentioned in Division 6 of Part 3 of Chapter 5;

(e) treatment provided under Chapter 6;

(f) apharmaceutical allowance under Division 4 of Part 4 of
Chapter 6.

continuous full-time Reservist means a member of the Reserves
on continuous full-time service.

continuous full-time service (CFTS) means defence service of a
continuous nature that is rendered by a member of the Reserves.

date of the member’s death for a deceased member means the date
determined under section 343 for the member.

deceased member means a person:
(a8) who hasdied; and
(b) who was a member or former member before his or her
death.

declared member means a person to whom a determination under
section 8 applies.

Defence Department means the Department of State that deals
with defence and that is administered by the Defence Minister.

Defence Force means:
(@) the Permanent Forces; and
(b) the Reserves.

Defence Minister means the Minister administering section 1 of
the Defence Act 1903.

defence service has the meaning given by paragraph 6(1)(d).

dental practitioner means a person registered or licensed as a
dental practitioner or dentist under alaw of a State or Territory that
provides for the registration or licensing of dental practitioners or
dentists.

dependant has the meaning given by section 15.
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Section 5

dependent means dependent for economic support.

disease means:

(@) any physical or mental ailment, disorder, defect or morbid
condition (whether of sudden onset or gradual development);
or

(b) the recurrence of such an ailment, disorder, defect or morbid
condition;
but does not include:

(c) the aggravation of such an ailment, disorder, defect or
morbid condition; or

(d) atemporary departure from:
(i) the normal physiological state; or
(ii) the accepted ranges of physiological or biochemical
measures,

that results from normal physiological stress (for example, the
effect of exercise on blood pressure) or the temporary effect of
extraneous agents (for example, the effect of acohol on blood
cholesterol levels).

duty, for a cadet or a declared member, has the meaning given by
section 9.

Note: Duty hasits ordinary meaning for other kinds of members.

eligible young person means:
(a) aperson under 16; or
(b) aperson who:
(i) is 16 or more but under 25; and
(i) isreceiving full-time education at a school, college,
university or other educational institution; and
(iii) isnot in full-time employment or engaged in work
full-time on his or her own account.

expense allowance means an allowance paid in respect of any
expense incurred, or likely to be incurred, by a person in respect of
the person’ swork.

financial year means each period of 12 months commencing on
1 July.
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Section 5

former member means a person who has ceased to be a member.

Note: A cadet or a part-time Reservist who is unlikely to be able to perform
his or her dutiesin the future as a result of an incapacity might be
taken to be aformer member (see section 10).

full-time service means defence service as.

(@) aPermanent Forces member; or
(b) acontinuous full-time Reservist.

hospital or other institution includes the following:
(@ ahome;
(b) ahostd;
(c) amedical centre;
(d) an out-patient clinic;
(e) arehahilitation or training establishment.

household services has the meaning given by section 213.

impairment, in relation to a person, means the loss, the loss of the
use, or the damage or malfunction, of any part of the person’s
body, of any bodily system or function, or of any part of such a
system or function.

impairment points of a person means the points worked out for the
person using the guide determined under section 67.

incapacitated person:

(a) inDivision 5 of Part 4 of Chapter 4—has the meaning given
by section 152; and

(b) inDivision 6 of Part 4 of Chapter 4—has the meaning given
by section 160; and

(c) inDivision 7 of Part 4 of Chapter 4—has the meaning given
by section 163; and

(d) in Division 8 of Part 4 of Chapter 4—has the meaning given
by section 166.

incapacitated Reservist:

(& inDivision 3 of Part 3 of Chapter 4—has the meaning given
by section 94; and
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Section 5

(b) in Division 4 of Part 3 of Chapter 4—has the meaning given
by section 103; and

(c) inDivision 5 of Part 3 of Chapter 4—has the meaning given
by section 107.

incapacity for service, in relation to a person who has sustained an

injury or contracted a disease, means an incapacity of the person to

engage in the defence service that he or she was engaged in before

the onset of the incapacity, at the same level at which he or she was

previously engaged.

Note: For example, a person might be unable to engage in defence service at
the same level at which he or she was engaged before the incapacity

because the person is unable to perform all of hisor her previous
duties or is unable to work his or her normal weekly hours.

incapacity for service or work means incapacity for service or
incapacity for work.

incapacity for work, in relation to a person who has sustained an
injury or contracted a disease, means:
(a) anincapacity of the person to engage in the work that he or
she was engaged in before the onset of the incapacity, at the
same level at which he or she was previously engaged; or

(b) if the person was not previously engaged in work, an
incapacity of the person to engage in any work that it is
reasonably likely that he or she would otherwise be engaged
in.

Note: For example, a person might be unable to engage in work at the same
level at which he or she was engaged before the incapacity because

the person is unable to perform all of hisor her previous duties or is
unable to work his or her normal weekly hours.

indexation year means the financial year commencing on 1 July
2003, and each subsequent financial year.

initial training for a person means:
(@) for an officer (other than a non-commissioned officer)—
training undertaken to become a commissioned officer; and
(b) otherwise—recruit training and initial employment training
undertaken to allocate the person to a category of defence
work.
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injury means any physical or mental injury (including the
recurrence of a physical or mental injury) but does not include:
(a) adisease; or
(b) the aggravation of a physical or mental injury.

legal personal representative means:

(a) the executor of the will, or the administrator of the estate, of
a deceased person; or

(b) thetrustee of the estate of a person under alegal disability; or

(c) aperson who holds an enduring power of attorney granted by
another person; or

(d) aperson who, by order of acourt or otherwise, has the legal
administration or control of the affairs of another person.

medical aid of a person means an artificial limb or other artificial
substitute, or amedical, surgical or other similar aid or appliance,
that is used by the person.

medical practitioner means a person registered or licensed asa
medical practitioner under alaw of a State or Territory that
provides for the registration or licensing of medical practitioners.

member means:
(&) amember of the Defence Force; or
(b) acadet; or
(c) adeclared member.

non-war like service has the meaning given by paragraph 6(1)(b).

normal earnings:
(a) in Part 3 of Chapter 4—has the meaning given by subsection
89(3);
(b) in Part 4 of Chapter 4—has the meaning given by subsection
132(2).

normal weekly hours has the meaning given by subsection 132(2).

onset date, for aperson’sincapacity for service or work, means the
date determined under section 342 for the person.

overtime includes;
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Section 5

(a) time spent performing duties on shifts or on Saturdays,
Sundays or other holidays; and

(b) excesstravelling time;
that does not count towards the average number of hours worked.

partner of a member means a person of the opposite sex to the
member in respect of whom at least one of the following applies:

(@) if the member isamember of the Aboriginal race of
Australia or a descendant of Indigenous inhabitants of the
Torres Strait |slands—the person is recognised as the
member’ s husband or wife by the custom prevailing in the
tribe or group to which the member belongs,

(b) the personislegally married to the member;

(c) the person lives with the member as his or her partner on a
bona fide domestic basis although not legally married to the
member.

Note: This section also applies to former members (see section 20).

part-time Reservist means a member of the Reserves who is not on
continuous full-time service.

pay-related allowance means an allowance specified in a
determination under section 11.

peacetime service has the meaning given by paragraph 6(1)(c).

Permanent Forces means:

(&) the Permanent Navy established by the Naval Defence Act
1910; and

(b) the Regular Army established by the Defence Act 1903; and

(c) the Permanent Air Force established by the Air Force Act
1923.

Permanent Forces member means a member of the Permanent
Forces.

pharmaceutical benefits has the same meaning as in section 91 of
the Veterans' Entitlements Act 1986.

practitioner means a person:
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Section 5

(@) whoisamedical practitioner; or
(b) who isadental practitioner.

rehabilitation authority has the meaning given by section 39.
rehabilitation program has the meaning given by section 41.

Repatriation Commission means the body corporate continued in
existence by section 179 of the Veterans' Entitlements Act 1986.

Repatriation Medical Authority means the body corporate
established under section 196A of the Veterans' Entitlements Act
1986.

Reserves means:

(@) the Naval Reserve established by the Naval Defence Act
1910; and

(b) the Army Reserve established by the Defence Act 1903; and
(c) the Air Force Reserve established by the Air Force Act 1923.

service chief means:

(a) for aperson who is a member—the service chief of the arm
of the Defence Force of which the person is a member; and

(b) for aperson whoisaformer member or for a deceased
member—the service chief of the arm of the Defence Force
of which the person was a member before last ceasing to be a
member of the Defence Force.

service death has the meaning given by section 28 and subsection
29(3).

service disease has the meaning given by section 27, subsections
29(1) and (2) and section 30.

Note: A reference to a service disease being contracted includes a reference
to a disease being aggravated by defence service (see section 7).

service injury has the meaning given by section 27, subsections
29(1) and (2) and section 30.

Note: A reference to a service injury being sustained includes areference to
an injury being aggravated by defence service (see section 7).
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Section 5

serviceinjury, disease or death means a serviceinjury, a service
disease or a service desath.

serviceinjury or disease means a service injury or aservice
disease.

Special Rate Disability Pension has the meaning given by
section 198.

SRC Minister means the Minister administering Division 3 of
Part V11 of the Safety, Rehabilitation and Compensation Act 1988.

Statement of Principles means a Statement of Principles made
under section 196B of the Veterans' Entitlements Act 1986.

suitable work for a person means work for which the personis
suited having regard to the following:
(a) the person’s age, experience, training, language and other
skills;
(b) the person’s suitability for rehabilitation or vocational
retraining;
(c) if work isavailable in a place that would require the person
to change his or her place of residence—whether it is

reasonabl e to expect the person to change his or her place of
residence;

(d) any other relevant matter.
treatment has the meaning given by section 13.
Tribunal means the Administrative Appeals Tribunal.

trust funds, in respect of atrustee of payments of compensation,
means the following:

() the amounts of compensation received by the trustee;
(b) interest on those amounts;,

(c) investments of the compensation or interest;

(d) returns received on those investments.

Veterans Affairs Minister means the Minister administering
section 1 of the Veterans' Entitlements Act 1986.
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Section 6

vocational assessment and rehabilitation has the meaning given
by section 41.

warlike service has the meaning given by paragraph 6(1)(a).

wholly dependent partner of a deceased member means a person:

(& who was the partner of the member immediately before his or
her death; and

(b) who was wholly dependent on the member at that time.

Note: A partner who was living with a deceased member immediately before
the member’ s death is taken to have been wholly dependent on the
partner (see section 17).

work means work for financial gain or reward (whether as an
employee, a self-employed person or otherwise).

6 Kindsof serviceto which thisAct applies

(1) InthisAct:

(a) warlike service means service with the Defence Force that is
of akind determined in writing by the Defence Minister to be
warlike service for the purposes of this Act; and

(b) non-warlike service means service with the Defence Force
that is of akind determined in writing by the Defence
Minister to be non-warlike service for the purposes of this
Act; and

(c) peacetime service means any other service with the Defence
Force; and

(d) defence service means warlike service, non-warlike service
or peacetime service.

Note: The determination may be varied or revoked (see subsection 33(3) of
the Acts Interpretation Act 1901).

(2) For the purposes of subsection (1), service with the Defence Force
means.
(@) for acadet—participation in the activities of the Australian
Defence Force cadets; and
(b) for adeclared member—engagement in, or performance of,
activities or acts specified in the determination under
section 8 that applies to the member.
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Section 7

7 Referenceto serviceinjury sustained or service disease contracted
includes reference to aggravation etc.

To avoid doubt, areference to a service injury being sustained, or a
service disease being contracted, at a particular time includes a
reference to an injury or disease that is aggravated, or materially
contributed to, by defence service at such atime.

8 Ministerial determinationsthat other people are members

(1) The Defence Minister may make awritten determination that a
person, or aclass of persons, who engage, or have engaged, in
activities, or who perform, or have performed, acts:

(a) at therequest or direction of the Defence Force; or
(b) for the benefit of the Defence Force; or

(c) inrelation to the Defence Force, under a requirement made
by or under a Commonwealth law;
are taken to be, or to have been, members for the purposes of this
Act.

Note: The determination may be varied or revoked (see subsection 33(3) of
the Acts Interpretation Act 1901).

(2) The determination must specify:
(a) the date (which may be retrospective) from which the
determination applies; and
(b) the person, or class of persons, to whom the determination
applies; and
(c) theactivities or acts, or classes of activities or acts, to which
the determination applies.

(3) The date referred to in paragraph (2)(a) must be, or be after, the
date on which this section commences.

(4) A determination, or avariation or revocation of adetermination, is
adisallowable instrument for the purposes of section 46A of the
Acts Interpretation Act 1901.

9 Definition of duty for cadets and declared members

In this Act:
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Section 10

duty:
(a) for acadet—means participation in an activity mentioned in
paragraph 6(2)(a); and
(b) for adeclared member—means engagement in or
performance of an activity or act specified in the
determination that applies to the member, as mentioned in

paragraph 6(2)(b).

Note: Duty hasits ordinary meaning for other kinds of members.

10 Determinationsfor part-time Reservistsand cadetswho are

(1)

)

©)

unlikely to return to defence service

Determination that part-time Reservist unlikely to return to defence
service

If aclaim for compensation has been made under section 319in
respect of a part-time Reservigt, the Reservist’s service chief may
advise the Commission in writing if the Reservist isunlikely to be
able to perform the duties of a part-time Reservist in the future as a
result of his or her incapacity.

Determination that cadet unlikely to return to defence service

If aclaim for compensation has been made under section 319 in
respect of a cadet, the commanding officer of the cadet’ s unit
(within the meaning of the Cadet Forces Regulations 1977) may
advise the Commission in writing if the cadet is unlikely to be able
to perform the duties of a cadet in the future as aresult of hisor her
incapacity.

Person taken to have ceased to be a member

If the Commission is given an advice in respect of a person under
subsection (1) or (2), the person is taken to have ceased to be a
member for the purposes of this Act.

16
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Section 11

(4)

Advice to specify the date

The advice must specify the date (which must not be retrospective)
from which the person is taken to have ceased to be a member for
the purposes of this Act.

11 Ministerial determination of pay-related allowances

(D

)

The Defence Minister must make a written determination
specifying which allowances that are paid under a determination
made under section 58B or 58H of the Defence Act 1903 are
pay-related allowances for the purposes of this Act.

Note: The determination may be varied or revoked (see subsection 33(3) of
the Acts Interpretation Act 1901).

A determination, or avariation or revocation of adetermination, is
adisalowable instrument for the purposes of section 46A of the
Acts Interpretation Act 1901.

12 Deceased member s whose dependants ar e entitled to benefits

(1)

)

©)

under thisAct

Deceased member whose death was a service death

This section appliesin respect of a deceased member if the
Commission has accepted liability for the member’ s death.

Note: A dependant of a deceased member in respect of whom this section
applies might be entitled to compensation under Chapter 5 or 6.

Deceased members eligible for Special Rate Disability Pension

This section appliesin respect of a deceased member if the
member satisfied the eligibility criteriain section 199 (persons who
are eligible for Special Rate Disability Pension) during some
period of hisor her life.

Deceased members with 80 impairment points

This section appliesin respect of a deceased member if the
Commission has determined under Part 2 of Chapter 4 that the
impairment suffered by the deceased member before the member’s
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Section 13

death, as aresult of one or more service injuries or diseases,
constituted 80 or more impairment points.

13 Definition of treatment
(1) InthisAct:

treatment means treatment provided, or action taken, with aview
to:
(a) restoring a person to physical or mental health or maintaining
aperson in physical or mental health; or
(b) alleviating a person’s suffering; or
(c) ensuring aperson’s social well-being.

(2) For the purposes of subsection (1), treatment includes:

(a) providing accommodation in a hospital or other institution, or
providing medical procedures, nursing care, social or
domestic assistance or transport; and

(b) supplying, renewing, maintaining and repairing artificial
replacements, medical aids and other aids and appliances;
and

(c) providing diagnostic and counselling services;

for the purposes of, or in connection with, any treatment.

14 Definition of Commonwealth superannuation scheme for a person
who has chosen a Special Rate Disability Pension

For the purposes of paragraph (a) of the definition of
Commonwealth superannuation scheme in section 5, the normal
earnings of a person who has chosen a Special Rate Disability
Pension would be worked out under Subdivision D of Division 4 or
8 of Part 4 of Chapter 4 if the amount worked out under that
Subdivision is greater than the amount worked out under
Subdivision C of Division 4 or 8 of Part 4 of Chapter 4.

15 Definition of dependant

(1) A dependant of amember means any person mentioned in
subsection (2):
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Section 16

(8 who iswholly or partly dependent on the member; or

(b) who would be wholly or partly dependent on the member but
for an incapacity of the member that resulted from an injury
or disease or an aggravation of an injury or disease.

Note 1: Sections 17 and 18 set out some examples of when a person is wholly
dependent on a member.

Note2:  This section also applies to former members (see section 20).

(2) These are the persons who can be a dependant of a member for the
purposes of subsection (1):
(@) any of the following persons:
(i) the member’s partner;
(ii) the member’s father, mother, step-father or step-mother;

(iii) thefather, mother, step-father or step-mother of the
member’ s partner;
(iv) the member’s grandfather or grandmother;
(v) the member’s son, daughter, step-son or step-daughter;
(vi) the son, daughter, step-son or step-daughter of the
member’ s partner;
(vii) the member’s grandson or grand-daughter;
(viii) the member’s brother, sister, half-brother or half-sister;
or
Note:  This paragraph is affected by section 16.
(b) aperson in respect of whom the member stands in the
position of a parent; or
(c) aperson who stands in the position of a parent to the
member.

16 Adoptiverelationships

For the purposes of paragraph 15(2)(a) of the definition of
dependant, relationships mentioned in that paragraph include:
(a) relationships by adoption; and
(b) relationships that are traced through relationships by
adoption.
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Section 17

17 Eligible young persons and partnersliving with a member

For the purposes of this Act, an eligible young person, or the
partner of a member, istaken to be wholly dependent on a member
if:
(a) theyoung person or partner lives with the member; or
(b) the Commission is of the opinion that the young person or
partner would be living with the member but for:
(i) atemporary absence of the member, or the young
person or partner (as the case requires); or
(ii) an absence of the member, or the young person or
partner (as the case requires), due to illness or infirmity.

Note: This section also applies to former members (see section 20).

18 Child of amember born or adopted after the member’s death

(1) For the purposes of this Act, ason or daughter of a deceased
member who is born alive after the member’ s death:

(a) istaken to have been wholly dependent on the member
immediately before the member’ s death; and
(b) istaken to have been an eligible young person immediately
before the member’ s death.
Note: A deceased member may be a member or former member at the time

of hisor her death (see the definition of deceased member in
section 5).

(2) For the purposes of this Act, if, before a deceased member’ s death,
amember begins adoption proceedings to adopt a child, and the
proceedings are finalised after the member’ s death, the child:

(a) istaken to have been wholly dependent on the member
immediately before the member’ s death; and
(b) istaken to have been an eligible young person immediately
before the member’ s death.
Note: A deceased member may be a member or former member at the time

of hisor her death (see the definition of deceased member in
section 5).

20 Military Rehabilitation and Compensation Act 2004  No. 51, 2004



Introduction Chapter 1

Section 19

19 Ascertaining whether personsreceiving family tax benefits etc.
are dependent

For the purposes of ascertaining whether a person is or was
dependent on a member, any amount of the following benefits
must not be taken into account:

(@) family tax benefit worked out under Part 2 or 3 of Schedule 1
to the A New Tax System (Family Assistance) Act 1999 (an
individual’ s Part A rate);

(b) carer’s alowance under the Social Security Act 1991,

(c) double orphan pension under the Social Security Act 1991.

Note: This section also applies to former members (see section 20).

20 Somereferencesto membersincludereferencesto former
members

For the purposes of the definition of partner in section 5, and for
the purposes of sections 15, 17 and 19, areference to a member
includes areference to aformer member.

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 21



Chapter 2 Accepting liability for service injuries, diseases and deaths
Part 1 Simplified outline of this Chapter

Section 21

Chapter 2—Accepting liability for service
Injuries, diseases and deaths

Part 1—Simplified outline of this Chapter

21 Simplified outline of this Chapter

A condition for most benefits under this Act isthat the
Commission has accepted liability for an injury, disease or death.
The Commission accepts liability if there is some connection
between the injury, disease or death and defence service.

The process for deciding whether to accept liability is asfollows:

(& first, aperson makes a claim under section 319 for
acceptance of liability for an injury, disease or
death (the rules for making claims are found in
Chapter 7);

(b)  then, the Commission decides whether the injury,
disease or death isa service injury, disease or death
under Part 3;

(c) then, the Commission decides whether it is
prevented from accepting liability for the injury,
disease or death because of an exclusion under
Part 4 (for example, because the injury, disease or
death resulted from a serious default or awilful
act).

The Commission must accept liability if theinjury, disease or
death isa serviceinjury, disease or death, and none of the
exclusionsin Part 4 apply.

The effect of this Chapter in respect of cadets and declared
members might be modified by the regulations (see section 439).
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Section 22

Part 2—When the Commission must accept
liability for serviceinjuries, diseases and
deaths

22 Simplified outline of this Part

The Commission accepts liability for an injury, disease or death
under this Part.

The Commission must accept liability if a claim for acceptance of
liability has been made under section 319, the injury, disease or
death isaserviceinjury, disease or death, and none of the
exclusionsin Part 4 apply.

There are 2 standards of proof that the Commission appliesin
deciding matters under this Chapter (and the rest of the Act).

The more beneficial standard of proof (in subsections 335(1) and
(2)) appliesto some claimsthat an injury, disease or death isa
serviceinjury, disease or death that relates to warlike or
non-warlike service. The other standard of proof (in subsection
335(3)) appliesto al other decisions under this Chapter.

For some claims for acceptance of liability for an injury, disease or
death the standard of proof can only be met if the injury or disease,
or the cause of death, is covered by a Statement of Principles (see
sections 338 and 339). (Chapter 7 has more rules about the
Statements of Principles.)

A Statement of Principlesis an instrument made under the
Veterans' Entitlements Act 1986. The Statement sets out all factors
related to defence service that have been found to cause specific
injuries, diseases and deaths.

For other claims for acceptance of liability, the Statements of
Principles are not relevant.
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Section 23

23 Commission’s acceptance of liability for serviceinjuriesand
diseases

When Commission must accept liability for service injuries and
diseases

(1) The Commission must accept liability for an injury sustained, or a
disease contracted, by a person if:
(a) the person’sinjury or diseaseisaserviceinjury or disease
under section 27; and
(b) the Commission is not prevented from accepting liability for
the injury or disease by Part 4; and
(c) aclaim for acceptance of liability for the injury or disease has
been made under section 319.
Notel:  The standard of proof mentioned in subsections 335(1) and (2) applies

to claimsthat the injury or disease is a service injury or disease that
relates to warlike or non-warlike service.

Note2:  The standard of proof mentioned in subsection 335(3) appliesto the
following:

€) claimsthat the injury or diseaseis a service injury or disease that
relates to peacetime service;

(b) all claims when determining whether a person sustained a
particular injury or contracted a particular disease;

(© all claims when determining whether the Commission is
prevented from accepting liability for the injury or disease by
Part 4.

When Commission must accept liability for service injuries and
diseases arising from Commonweal th treatment

(2) The Commission must accept liability for an injury sustained, or a
disease contracted, by a person if:

(@) theperson’sinjury or disease isaservice injury or disease
under section 29 (arising from treatment provided by the
Commonwealth); and

(b) aclaim for acceptance of liability for the injury or disease has
been made under section 319.

Note: The standard of proof mentioned in subsection 335(3) appliesto all
claims:
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Part 2
Section 23
(a) that an injury or disease isaserviceinjury or disease under
section 29; and
(b) when determining whether a person sustained a particular injury

or contracted a particular disease.

When Commission must accept liability for service injuries and
diseases arising from aggravations of signs and symptoms

(3) The Commission must accept liability for an injury sustained, or a
disease contracted, by a person if:
(a) the person’sinjury or diseaseisaserviceinjury or disease
under section 30 (aggravations etc. of signs and symptoms);
and

(b) the Commission is not prevented from accepting liability for
the injury or disease by Part 4; and
(c) aclaimfor acceptance of liability for the injury or disease has
been made under section 319.
Note1l:  The standard of proof mentioned in subsections 335(1) and (2) applies

to claimsthat the injury or disease is a service injury or disease that
relates to warlike or non-warlike service.

Note2:  The standard of proof mentioned in subsection 335(3) appliesto the
following:
€) claimsthat an injury or disease isa service injury or disease that
relates to peacetime service; and

(b) all claims when determining whether a sign or symptom was
aggravated etc.; and

(© all claims when determining whether the Commission is
prevented from accepting liability for the injury or disease by
Part 4.

Acceptance of liability for aggravations etc. of injuries and
diseases

(4) A referencein this section to acceptance of liability for an injury or
disease istaken to include a reference to acceptance of liability for
an aggravation of an injury or disease.

Note: The definitions of injury and disease exclude aggravations (see
section 5).
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Section 24

24 Commission’s acceptance of liability for service deaths

When Commission must accept liability for service deaths

(1) The Commission must accept liability for the death of a person if:
(a) the person’sdeath isaservice death under section 28; and
(b) the Commission is not prevented from accepting liability for
the death by subsection 34(4) or section 35 or 36; and
(c) aclaim for acceptance of liability for the death has been
made under section 319.
Notel:  The standard of proof mentioned in subsections 335(1) and (2) applies

to claims that the death is a service death that relates to warlike or
non-warlike service.

Note2:  The standard of proof mentioned in subsection 335(3) appliesto the

following:
@ claimsthat the death is a service death that relates to peacetime
service;
(b) al claims when determining whether a person sustained or
contracted a particular injury or disease;
(© al claims when determining the cause of a person’s death;
(d) all claims when determining whether the Commission is

prevented from accepting liability for the death by subsection
34(4) or section 35 or 36.

When Commission must accept liability for service deaths arising
from Commonweal th treatment

(2) The Commission must accept liability for the death of a person if:

(a) the person’sdeath is a service death under section 29 (service
death arising from treatment provided by the
Commonwealth); and

(b) aclaim for acceptance of liability for the death has been
made under section 319.

Note: The standard of proof mentioned in subsection 335(3) appliesto all
claims:

(a) that adeath is a service death under section 29; and

(b) when determining the cause of a person’s death.
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Section 25

Commission must accept liability for deaths after being prevented
from accepting liability for theinjury or disease that resulted in the
death

(3) To avoid doubt, the Commission must accept liability for a service
death even if the Commission was prevented by section 32 or 33
from accepting liability for a service injury or disease that resulted
in the death.

Note: Sections 32 and 33 only prevent the Commission from accepting
liability for a serviceinjury or disease, and not a service death.

25 Limited effect of acceptance of liability

The Commission’ s acceptance of liability for an injury, disease or
death only has effect for the purposes of this Act.
Note: This means that a person cannot rely on the Commission’ s acceptance

of liability for an injury, disease or death in acommon law action
against the Commonwealth.
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Section 26

Part 3—Definitions of serviceinjury, service disease
and service death

26 Simplified outline of this Part

This Part defines service injury, service disease and service death.
Aninjury, disease or death is a service injury, disease or death if:

(@ itisrelated to defence service in the ways
mentioned in section 27 or 28; or

(b) it resulted from certain treatment provided by the
Commonwealth (see section 29); or

(c) anaggravation of, or amaterial contribution to, a
sign or symptom of the injury or disease relatesto
defence service (see section 30).

However, even if an injury, disease or death isa service injury or
disease under this Part, the Commission might be prevented from
accepting liability for the injury, disease or death by an exclusion
under Part 4.

27 Main definitions of serviceinjury and service disease

For the purposes of this Act, an injury sustained, or a disease
contracted, by aperson isaserviceinjury or aservice disease if
one or more of the following apply:

(a) theinjury or disease resulted from an occurrence that
happened while the person was a member rendering defence
service;

(b) theinjury or disease arose out of, or was attributable to, any
defence service rendered by the person while a member;

(c) inthe opinion of the Commission:
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Section 27

(i) theinjury was sustained due to an accident that would
not have occurred; or

(i) the disease would not have been contracted;

but for:

(iii) the person having rendered defence service while a
member; or

(iv) changesin the person’s environment conseguent upon
his or her having rendered defence service while a
member;

(d) theinjury or disease:
(i) was sustained or contracted while the person was a

member rendering defence service, but did not arise out
of that service; or

(ii) was sustained or contracted before the commencement
of aperiod of defence service rendered by the person
while a member, but not while the person was rendering
defence service;

and, in the opinion of the Commission, the injury or disease

was contributed to in amaterial degree by, or was aggravated

by, any defence service rendered by the person while a

member after he or she sustained the injury or contracted the

disease;

Note:  This paragraph might not cover aggravations of, or material
contributions to, signs and symptoms of an injury or disease (see

Repatriation Commission v Yates (1995) 38 Administrative Law
Decisions 80). Thisis dealt with in section 30.

(e) theinjury or disease resulted from an accident that occurred
while the person was travelling, while a member rendering
peacetime service but otherwise than in the course of duty,
on ajourney:

(i) toaplacefor the purpose of performing duty; or
(ii) away from a place of duty upon having ceased to
perform duty.
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28 Main definition of service death

Definition of service death

(1) For the purposes of this Act, the death of a person isaservice
death if one or more of the following apply:

(a) the death resulted from an occurrence that happened while
the person was a member rendering defence service;

(b) the death arose out of, or was attributable to, any defence
service rendered by the person while a member;

(¢) inthe opinion of the Commission, the death was due to:
(i) an accident that would not have occurred; or
(ii) adisease that would not have been contracted;
but for:

(iii) the person having rendered defence service while a
member; or

(iv) changesin the person’s environment consegquent upon
his or her having rendered defence service while a
member;

(d) theinjury or disease from which the person died:

(i) was sustained or contracted while the person was a
member rendering defence service, but did not arise out
of that service; or

(if) was sustained or contracted before the commencement
of aperiod of defence service rendered by the person
while a member, but not while the person was rendering
defence service;

and, in the opinion of the Commission, the injury or disease
was contributed to in a material degree by, or was aggravated
by, any defence service rendered by the person while a
member after he or she sustained the injury or contracted the
disease;
(e) theinjury or disease from which the person died is an injury
or disease that has been determined under section 27, 29 or
30 to be aservice injury or a service disease, as the case may
be;

Notel: Theeffect of this paragraph isthat, if the person has died from an

injury or disease that has already been determined by the

30
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Commission to be a serviceinjury or disease, the deathisa
service death. Accordingly, the Commission is not required to
relate the death to defence service rendered by the person and
sections 338 and 339 do not apply.

Note2: This paragraph does not apply to certain aggravations etc. of
injuries and diseases (see subsection (2)).

(f) the death resulted from an accident that occurred while the
person was travelling, while a member rendering peacetime
service but otherwise than in the course of duty, on ajourney:

(i) toaplacefor the purpose of performing duty; or
(if) away from a place of duty upon having ceased to
perform duty.

Aggravations etc. that cease before death

(2) Paragraph (1)(e) does not apply if:
() theserviceinjury or disease mentioned in that paragraph is
an aggravated injury or disease; and
(b) immediately before the death, the injury or disease was no
longer aggravated or contributed to in amaterial degree.

29 Definitions of serviceinjury, service disease and service death
arising from treatment provided by the Commonwealth

Liability for injuries and diseases caused by treatment

(1) For the purposes of this Act, an injury sustained, or a disease
contracted, by a person isaservice injury or aservice diseaseiif:
(a) either:

(i) the person receives treatment under this Act for an
earlier serviceinjury or disease and the treatment is paid
for or provided wholly or partly by the Commonwealth;
or

(ii) the person receives any treatment under regulations
made under the Defence Act 1903; and
(b) asan unintended consequence of that treatment, the person
sustains the injury or contracts the disease.

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 31



Chapter 2 Accepting liability for service injuries, diseases and deaths
Part 3 Definitions of service injury, service disease and service death

Section 30

Liability for injuries and diseases aggravated by treatment

(2) For the purposes of this Act, an injury sustained, or a disease
contracted, by aperson isaserviceinjury or aservice diseaseiif:
(@) either:

(i) the person receives treatment under this Act for the
serviceinjury or disease and the treatment is paid for or
provided wholly or partly by the Commonwealth; or

(ii) the person receives any treatment under regulations
made under the Defence Act 1903; and

(b) as an unintended consequence of that treatment, the injury or
disease, or asign or symptom of theinjury or disease, is
aggravated by the treatment.

Liability for deaths caused by treatment

(3) For the purposes of this Act, the death of a personisaservice
death if:
(a) either:

(i) the person receives treatment under this Act for a
service injury or disease and the treatment is paid for or
provided wholly or partly by the Commonwealth; or

(i) the person receives any treatment under regulations
made under the Defence Act 1903; and

(b) asaconsequence of that treatment, the person dies.

30 Definitions of serviceinjury and service disease for aggravations
etc. of signsand symptoms

For the purposes of this Act, an injury sustained, or a disease
contracted, by a person isaservice injury or aservice diseaseiif:
(@) theinjury or disease:

(i) was sustained or contracted while the person was a
member rendering defence service, but did not arise out
of that service; or

(if) was sustained or contracted before the commencement
of aperiod of defence service rendered by the person
while a member, but not while the person was rendering
defence service; and
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(b) in the opinion of the Commission, asign or symptom of the
injury or disease was contributed to in amaterial degree by,
or was aggravated by, any defence service rendered by the
person while a member after he or she sustained the injury or
contracted the disease.
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Part 4—When the Commission is prevented from
accepting liability for serviceinjuries,
diseases and deaths

31 Simplified outline of this Part

Even if the Commission decides that an injury, disease or death isa
service injury, disease or death, the Commission might be
prevented from accepting liability for that injury, disease or death
because of an exclusion under this Part.
There are 5 kinds of exclusions. They relate to the following:

(@ seriousdefaults or wilful acts etc.;

(b) reasonable counselling about a person’s
performance as a member;

(c) faserepresentations,
(d) travel during peacetime service;
(e) theuse of tobacco products.

The Commission applies the standard of proof mentioned in
subsection 335(3) in deciding whether the exclusions apply.

32 Exclusionsrelating to serious defaultsor wilful actsetc.

Exclusion of injuries or diseases resulting from serious default or
wilful acts etc.

(1) The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person if:
(@) theinjury or disease resulted from the person’s serious
default or wilful act while a member; or
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(b) theinjury or disease arose from:
(i) aserious breach of discipline committed by the person
while a member; or
(ii) an occurrence that happened while the person was

committing a serious breach of discipline while a
member; or

(c) inthe case of an injury—the injury was intentionally

self-inflicted while the person was a member;

except if the injury or disease results in serious and permanent
impairment.

(2) For the purpose of paragraph (1)(a), aninjury or diseaseistaken to
have resulted from a person’s serious default or wilful act if:

(a) the person consumed alcohol or took a drug (other than a
drug administered by a person legally authorised to
administer the drug or adrug legally obtained and takenin
accordance with the directions provided with the drug); and

(b) theinjury or disease resulted from being under the influence
of the alcohol or drug.

This subsection does not otherwise limit paragraph (1)(a).

Exclusion of aggravations etc. resulting from serious default etc.

(3) The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person if:
(a) theinjury or disease has been contributed to in amaterial
degree, or aggravated, by defence service; and
(b) the material contribution or aggravation:
(i) resulted from the serious default or wilful act of the
person while a member; or
(i) arose from a serious breach of discipline committed by
the person while a member; or
(iii) arose from an occurrence that happened while the
person was committing a serious breach of discipline
while a member; or
(iv) wasintentionally self-inflicted while the person was a
member;
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except if the aggravation or material contribution resultsin
serious and permanent impairment.

Exclusion of aggravations etc. of signs or symptoms resulting from
serious default etc.

(4) The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person if:

() asign or symptom of the injury or disease has been
contributed to in amaterial degree, or aggravated, by defence
service; and

(b) the material contribution or aggravation:

(i) resulted from the serious default or wilful act of the
person while a member; or
(ii) arose from a serious breach of discipline committed by
the person while a member; or
(i) arose from an occurrence that happened while the
person was committing a serious breach of discipline
while a member; or
(iv) wasintentionally self-inflicted while the person was a
member;
except if the aggravation or material contribution resultsin
serious and permanent impairment.

(5) For the purpose of subparagraph (3)(b)(i) or (4)(b)(i), a material
contribution or aggravation is taken to have resulted from a
person’ s serious default or wilful act if:

(a) the person consumed alcohol or took a drug (other than a
drug administered by a person legally authorised to
administer the drug or adrug legally obtained and takenin
accordance with the directions provided with the drug); and

(b) the material contribution or aggravation results from being
under the influence of the alcohol or drug.

This subsection does not otherwise limit subparagraph (3)(b)(i) or
(A)(b)(0).

36
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33 Exclusionsrelating to reasonable counselling about performance
etc.

Injuries or diseases resulting from reasonable counselling about
performance etc.

(1) The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person if the injury or disease resulted
from:

(a) reasonable and appropriate counselling in relation to the
person’ s performance as a member; or

(b) afailureto obtain a promotion, transfer or benefit in relation
to the person’s service as a member.

Aggravations etc. of injuries or diseases resulting from reasonable
counselling about performance etc.

(2) The Commission must not accept liability for an injury sustained,
or adisease contracted, by a member if:

(a) theinjury or disease was contributed to in a material degree,
or aggravated, by defence service; and

(b) the material contribution or aggravation resulted from:

(i) reasonable and appropriate counselling in relation to the
person’ s performance as a member; or

(ii) afailureto obtain a promotion, transfer or benefit in
relation to the person’s service as a member.

Aggravations etc. of signs and symptoms of injuries or diseases
resulting from reasonable counselling about performance etc.

(3) The Commission must not accept liability for an injury sustained,
or a disease contracted, by a member if:

(a) asign or symptom of theinjury or disease was contributed to
in amaterial degree, or aggravated, by defence service; and

(b) the material contribution or aggravation resulted from:
(i) reasonable and appropriate counselling in relation to the
person’ s performance as a member; or
(ii) afailureto obtain apromotion, transfer or benefit in
relation to the person’s service as a member.
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34 Exclusionsof injuries, diseases and deathsrelating to certain

(D

)

©)

(4)

false representations

Injuries or diseases

The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person, if the person made awilful
and false representation, in connection with his or her defence
service or proposed defence service, that he or she did not suffer,
or had not previoudly suffered, from that injury or disease.

Aggravations etc. of injuries or diseases

The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person, if:
(a) theinjury or disease was contributed to in amaterial degree,
or aggravated, by defence service; and

(b) the person made awilful and false representation, in
connection with his or her defence service or proposed
defence service, that he or she did not suffer, or had not
previously suffered, from that injury or disease.

Aggravations etc. of signs and symptoms of injuries or diseases

The Commission must not accept liability for an injury sustained,
or adisease contracted, by a person, if:

() asign or symptom of the injury or disease was contributed to
inamaterial degree, or aggravated, by defence service; and

(b) the person made awilful and false representation, in
connection with his or her defence service or proposed
defence service, that he or she did not suffer, or had not
previoudly suffered, from that injury or disease.

Deaths

The Commission must not accept liability for the death of a person
if the person made awilful and false representation, in connection
with his or her defence service or proposed defence service, that he
or she did not suffer, or had not previously suffered, from the
injury or disease that resulted in his or her death.

38
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35 Exclusionsrelating to travel

Commission not to accept liability for injuries etc. resulting from
certain peacetime accidents

(1) Thissection only appliesin respect of an injury, disease or death of
a person that relates to peacetime service rendered by the person as
amember.

Note: This section appliesif theinjury, disease or death isa serviceinjury,

disease or death because of the application of any of sections 27, 28
and 30 (not only paragraphs 27(€) and 28(1)(f)).

(2) The Commission must not accept liability for:
(@) aninjury sustained, or a disease contracted, by a person, or
the death of a person; or
(b) aninjury or adisease that has been aggravated, or materially
contributed to; or
(c) aninjury or disease, asign or symptom of which has been
aggravated, or materially contributed to;
if theinjury, disease, death, aggravation or material contribution
resulted from the kinds of accidents mentioned in subsection (3),
(4) or (5).

Substantial delay commencing journey

(3) The Commission must not accept liability if theinjury, disease,
death, aggravation or materia contribution resulted from an
accident that occurred while the person was a member travelling on
ajourney from the person’s place of duty if the person delayed
commencing the journey for a substantial time after he or she
ceased to perform duty at that place, unless:

() the delay was for areason connected with the performance of
the person’s duties; or
(b) in the circumstances of the particular case:

(i) the nature of therisk of the injury, disease, death,
aggravation or material contribution occurring was not
substantially changed; and

(ii) the extent of that risk was not substantially increased,;
by that delay or by anything that happened during that delay.
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Routes that are not reasonably direct

(4) The Commission must not accept liability if theinjury, disease,
death, aggravation or material contribution resulted from an
accident that occurred while the person was a member travelling on
ajourney, or apart of ajourney, by aroute that was not reasonably
direct having regard to the means of transport used, unless:

(a) thejourney, or that part of the journey, was made by that
route for areason connected with the performance of the
person’ s duties; or

(b) in the circumstances of the particular case:

(i) the nature of therisk of the injury, disease, death,
aggravation or material contribution occurring was not
substantially changed; and

(ii) the extent of that risk was not substantially increased;
by reason that the journey, or that part of the journey, was
made by that route.

Substantial interruptions to journeys

(5) The Commission must not accept liability if theinjury, disease,
death, aggravation or material contribution resulted from an
accident that occurred while the person was a member travelling on
apart of ajourney made after a substantial interruption of the
journey, unless:

(a) theinterruption was made for areason connected with the
performance of the person’s duties; or
(b) inthe circumstances of the particular case:

(i) the nature of therisk of theinjury, disease, death,
aggravation or material contribution occurring was not
substantialy changed; and

(i) the extent of that risk was not substantially increased;
by reason of that interruption.

36 Exclusion relating to use of tobacco products

The Commission must not accept liability for:
(a) aninjury sustained, or a disease contracted, by a person, or
the death of a person; or
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(b) aninjury or adisease that has been aggravated, or materially
contributed to; or
(c) aninjury or disease, asign or symptom of which has been
aggravated, or materially contributed to;
if theinjury, disease, death, aggravation or material contribution is
related to defence service only because of the person’s use of
tobacco products.
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37 Simplified outline of this Chapter

This Chapter provides for the following for certain current and
former members suffering a service injury or disease:

(@ rehabilitation programs,

(b) assistancein finding suitable defence or civilian
work;

(c) assistance in moving from defence service to
civilian life.

The capacity for rehabilitation of aperson with aservice injury or
disease is assessed under Part 2. If the person is capable of
rehabilitation, he or she may be required to undertake a
rehabilitation program under that Part.

Under Part 3, a person who is undertaking a rehabilitation program,
or a person who cannot undertake a program, can have his or her
home or place of work etc. altered or an aid or appliance provided.

All members and former members who are incapacitated for
service or work are assisted in finding suitable work under Part 4.

A case manager is appointed under Part 5 to assist afull-time
member move to civilian life if the member islikely to be
discharged from the Defence Force.
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Division 2—Aim of rehabilitation

38 Aim of rehabilitation

The aim of rehabilitation isto maximise the potential to restore a
person who has an impairment, or an incapacity for service or
work, asaresult of aservice injury or disease to at least the same
physical and psychological state, and at |east the same socidl,
vocational and educational status, as he or she had before the injury
or disease.

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 43



Chapter 3 Rehabilitation
Part 1 Genera provisions
Division 3 Definitions

Section 39

Division 3—Definitions
39 Definition of rehabilitation authority

(1) The service chief of each arm of the Defence Forceisa
rehabilitation authority for the purposes of this Chapter.

(2) The Commission isarehabilitation authority for the purposes of
this Chapter.

(3) Therehabilitation authority for aperson at atimeis:
(a) the person’s service chief for atime when the person:
(i) isaPermanent Forces member or a continuous full-time
Reservist; and
(ii) has not been identified by or on behalf of the person’s

service chief as being likely to be discharged from the
Defence Force for medical reasons; or

(b) the Commission for any other time.

40 Ruleif rehabilitation authority for a person changes

(1) Thissection appliesif aperson’s rehabilitation authority (the
original rehabilitation authority) changes to another rehabilitation
authority (the new rehabilitation authority) because of section 39.

(2) If:

(a) under subsection 44(2), the person requests the original
rehabilitation authority to carry out an assessment of the
person’ s capacity for rehabilitation; and

(b) the rehahilitation authority changes before the assessment
begins;

the person’ s request is taken to have been made to the new
rehabilitation authority.

(3) A determination of the original rehabilitation authority that isin
force immediately before the rehabilitation authority changes has
effect as a determination of the new rehabilitation authority. The
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new rehabilitation authority is responsible for giving effect to the
determination.

41 Other definitions
(1) Inthis Chapter:

approved program provider means:

() aperson or body that is an approved program provider for the
purposes of the Safety, Rehabilitation and Compensation Act
1988; or

(b) aperson nominated in writing by a rehabilitation authority,
being a person the rehabilitation authority is satisfied has
appropriate skills and expertise to design and provide
rehabilitation programs.

approved rehabilitation program means a rehabilitation program
determined under section 51 for a person by the person’s
rehabilitation authority.

rehabilitation program means a program that consists of or
includes any one or more of the following:

(@) medical, dental, psychiatric and hospital services (whether on
an in-patient or out-patient basis);

(b) physical training and exercise;

(c) physiotherapy;

(d) occupational therapy;

(e) vocational assessment and rehabilitation;

(f) counselling;

(9) psycho-socia training.

vocational assessment and rehabilitation consists of or includes
any one or more of the following:

(a) assessment of transferable skills;
(b) functional capacity assessment;

(c) workplace assessment;

(d) vocational counselling and training;
(e) review of medical factors;
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(f) training in resume preparation, job-seeker skills and job
placement;

(g) provision of workplace aids and equipment.
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Part 2—Rehabilitation programs
Division 1—Application of Part

42 Simplified outline of this Part

This Part applies to a person who is incapacitated for service or
work, or who isimpaired, as aresult of aservice injury or disease.

Most decisions under this Part are made by the person’s
rehabilitation authority. The rehabilitation authority is either the
person’ s service chief or the Commission.

The rehabilitation authority, either on its own initiative or on the
person’ s request, carries out an initial assessment of the person’s
capacity for rehabilitation. The person might be required to
undergo an examination (paid for by the Commonwealth) as part of
the assessment. (Compensation can be paid for costsincurred in
travelling to the examination.)

Once the assessment is done, the rehabilitation authority decides if
the person should undertake a rehabilitation program (provided by
an approved program provider). In certain cases, the rehabilitation
authority can stop or vary the program once it has begun.

A person’ s right to compensation can be suspended if the person
failsto undergo an examination or fails to undertake the program
asrequired.

43 Personstowhom this Part applies

(1) ThisPart appliesto aperson at atimeif, at that time:
(a) the personisincapacitated for service or work, or has an
impairment, as aresult of aserviceinjury or disease; and
(b) the Commission has accepted liability for the injury or
disease.
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(2) To avoid doubt, this Part applies to a person who is incapacitated
or impaired as aresult of an aggravated injury or disease even if
the incapacity or impairment resulted from the original injury or
disease and not from the aggravation or material contribution.
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Division 2—Assessment of a person’s capacity for
rehabilitation

44 When an assessment may or must be carried out

Assessments on rehabilitation authority’ sinitiative

(1) The rehabilitation authority for a person to whom this Part applies
may, on itsown initiative, carry out an initial assessment or a
further assessment of the person’s capacity for rehabilitation.

Reguests for assessments

(2) A person to whom this Part applies may request his or her
rehabilitation authority to carry out an initial assessment or a
further assessment of his or her capacity for rehabilitation.

(3) The rehabilitation authority:
(8) must carry out an initial assessment; and
(b) may carry out afurther assessment;
if the person requests the rehabilitation authority to do so.

Requirement to carry out assessment before ceasing or varying a
program

(4) The rehabilitation authority must carry out an assessment before
ceasing or varying arehabilitation program under section 53.

45 What may be done as part of an assessment

(1) Thissection appliesif the person’s rehabilitation authority carries
out an assessment under section 44 of the person’ s capacity for
rehabilitation.

(2) The rehabilitation authority may seek the assistance of a person the
authority is satisfied has suitable qualifications or expertise to
provide assistance.
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(3) The rehabilitation authority may take into account any relevant
information of which it is aware.

(4) The rehabilitation authority may require the person to undergo an
examination under section 46.

46 Requirementsfor examinations

(1) Thissection appliesif the person’s rehabilitation authority requires
the person to undergo an examination.

(2) Theexaminationisto be carried out by an examiner nominated by
the rehabilitation authority whom the authority is satisfied has
suitable qualifications or expertise to carry out the examination.

(3) The examiner must give awritten report of the examination to the
rehabilitation authority. The report must include:

() an assessment of the person’s capacity for rehabilitation; and

(b) if the person has a capacity for rehabilitation—the kinds of
rehabilitation from which the person would benefit; and

(c) any other information relating to the provision of a
rehabilitation program for the person that the rehabilitation
authority requires.

(4) The Commonwealth isliable to pay the cost of conducting the
examination.

47 Compensation for journey and accommodation costs

The Commonwealth is liable to pay compensation for any costs
reasonably incurred if:
(@) the costsareincurred:
(i) in making a necessary journey in connection with the
examination; or
(if) inremaining, for the purpose of the examination, at a
place to which the person has made ajourney for that
purpose; and
(b) aclaimfor compensation in respect of the person has been
made under section 319.
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Note: This section might be affected by section 50 or 52 (failure to undergo
examination or rehabilitation program).

48 Amount of compensation for journey and accommodation costs

(1) The amount of compensation that the Commonwealth isliableto
pay under section 47 is the amount determined by the rehabilitation
authority to be the amount reasonably incurred in making the
journey or remaining at the place.

(2) In determining the amount, the rehabilitation authority must have
regard to:

(a) the means of transport available to the person for the journey;
and

(b) theroute or routes by which the person could have travelled;
and

(c) the accommodation available to the person.

49 Whom the compensation is payable to

(1) Compensation under section 47 for costs reasonably incurred is
payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:

(i) the person who provided services in connection with the
journey or accommodation; or

(ii) any other person who incurred the cost of servicesin
connection with the journey or accommodation.

Note: A special rule appliesif atrusteeis appointed under section 432.

(2) A payment under section 47 to a person who provided servicesin
connection with the journey or accommaodation discharges any
liability of any other person for the cost of those services to the
extent of the payment.

50 Consequences of failureto undergo an examination

(1) If the rehabilitation authority for a person requires the person to
undergo an examination under section 45 and the person:

(a) refusesor failsto undergo the examination; or
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(b) in any way obstructs the examination;
the rehabilitation authority may determine that the person’s right to
compensation (but not the person’ s right to treatment or
compensation for treatment under Chapter 6) under thisAct is
suspended until the examination takes place.

(2) A determination under subsection (1) must not be made in relation
to arefusal or failure to undergo the examination if, before the time
fixed for the examination, the person gives to the rehabilitation
authority evidence of areasonable excuse for the refusal or failure.

(3) The rehabilitation authority must determine that the suspension
under subsection (1) is terminated from a date determined by the
rehabilitation authority if, within 14 days after the date fixed for
the examination, the person gives to the rehabilitation authority
evidence of areasonable excuse for the refusal, failure or
obstruction.

(4) If adetermination under subsection (1) is made by a delegate of the
rehabilitation authority, the rehabilitation authority must ensure
that any determination terminating the suspension under
subsection (3) also made by a delegate of the rehabilitation
authority is made by a delegate other than a delegate who was
involved in making the determination under subsection (1).

(5) If aperson’sright to compensation is suspended under
subsection (1), compensation is not payable during or in respect of
the period of the suspension.
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Division 3—Provision of rehabilitation programs

51 Rehabilitation authority may determinethat a personisto

(D)

)

©)

(4)

undertake arehabilitation program

The rehabilitation authority for a person to whom this Part applies
may determine that the person is to undertake a rehabilitation
program specified in the determination if an assessment has been
made under section 44 of the person’s capacity for rehabilitation.

In making a determination under subsection (1) in respect of the
person, the person’s rehabilitation authority isto have regard to the
following:
(a) any written report in respect of the person under subsection
46(3);
(b) any reduction in the future liability of the Commonwealth to
pay or provide compensation if the program is undertaken;
(c) the cost of the program;
(d) any improvement in the person’s opportunity to be engaged
in work after completing the program;
(e) the person’s attitude to the program;
(f) therelative merits of any aternative and appropriate
rehabilitation program;
(g) any other matter the rehabilitation authority considers
relevant.

If the rehabilitation authority for a person makes a determination
under subsection (1) that a person is to undertake a rehabilitation
program, the rehabilitation authority must make arrangements with
an approved program provider for the provision of the program for
the person.

Note: The person might also be entitled to have his or her home altered or
aids or appliances provided under Part 3.

For the purposes of designing or providing arehabilitation
program:
(a) therehabilitation authority or approved program provider
concerned may seek the assistance of persons with suitable
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qualifications or expertise in the design or provision of
rehabilitation programs; and

(b) therehahilitation authority or approved program provider
concerned may take into account any relevant information of
which it is aware or that is brought to its attention.

(5) The cost of arehabilitation program provided for a person under
this section isto be paid by the Commonwealth.

52 Consequences of failureto undertake arehabilitation program

(1) If the rehabilitation authority for a person requires the person to
undertake a rehabilitation program under section 51, and the person
refuses or fails to undertake the rehabilitation program, the
rehabilitation authority may determine that the person’sright to
compensation (but not the person’ s right to treatment or
compensation for treatment under Chapter 6) under thisActis
suspended until the person undertakes the rehabilitation program.

(2) A determination under subsection (1) must not be made in relation
to arefusal or failure to undertake the rehabilitation program if,
before the date fixed for starting the rehabilitation program, the
person gives to the rehabilitation authority evidence of a
reasonable excuse for the refusal or failure.

(8) The rehabilitation authority must determine that the suspension
under subsection (1) is terminated from a date determined by the
rehabilitation authority if, within 14 days after the date fixed for
starting the rehabilitation program, the person givesto the
rehabilitation authority evidence of a reasonable excuse for the
refusal or failure.

(4) If adetermination under subsection (1) is made by a delegate of the
rehabilitation authority, the rehabilitation authority must ensure
that any determination terminating the suspension under
subsection (3) also made by a delegate of the rehabilitation
authority is made by a delegate other than a delegate who was
involved in making the determination under subsection (1).
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(5) If aperson’sright to compensation is suspended under
subsection (1), compensation is not payable during or in respect of
the period of the suspension.

53 Cessation or variation of arehabilitation program

(1) Thissection appliesif:
(a) therehabilitation authority for a person has made a
determination under subsection 51(1) that the personisto
undertake a rehabilitation program; and

(b) an approved program provider has commenced providing the
rehabilitation program.

(2) Therehabilitation authority may, on its own initiative or on written
application by the person, determine that:

(a) therehabilitation program cease; or
(b) therehabilitation program be varied.

(3) Before making a determination under subsection (2), the
rehabilitation authority must:
(a) undertake an assessment under section 44 of the person’s
capacity for rehabilitation; and
(b) consult the person about the proposed determination.
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Part 3—Alterations, aids and appliancesrelating to
rehabilitation

Divison 1—Preliminary

54 Simplified outline of this Part

This Part applies to a person with an impairment from a service
injury or disease who is either undertaking a rehabilitation program
or who cannot undertake a program.
If it is reasonably required for the person, the Commission can:

(@) ater the person’s home or work; or

(b) ater articles used by the person; or

(c) repair or provide aids or appliances for the person.

55 Personstowhom Part applies

(1) ThisPart appliesto aperson if:
(a) the person has an impairment as aresult of a service injury or
disease; and
(b) the Commission has accepted liability for the injury or
disease; and
(c) the person:
(i) isundertaking, or has completed, an approved
rehabilitation program in respect of the impairment; or
(ii) has been assessed under section 44 as not having the
capacity for rehabilitation.

(2) To avoid doubt, this Part appliesto a person who has an
impairment as aresult of an aggravated injury or disease even if
the impairment resulted from the original injury or disease and not
from the aggravation or material contribution.
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Division 2—Alterations, aids and appliancesrelating to
rehabilitation

56 Alterations, aids and appliancesrelating to rehabilitation

(1) The Commission may do the following for a person to whom this
Part applies:
(a) alter the person’s place of residence, education, work or
service, or articles used by the person;
(b) provide aids or appliances for use by the person; or
(c) repair or replace any aids or appliances for use by the person;
if the alterations, aids or appliances are reasonably required by the

person.

Note: Section 58 sets out the matters that the Commission must consider in
determining if an alteration, aid or appliance is reasonably required by
the person.

(2) The Commonwealth isliableto pay compensation for any costs
reasonably incurred by a person to whom this Part appliesif the
costs are incurred in respect of alterations, aids or appliances of a
kind mentioned in subsection (1).

(3) A claim for compensation in respect of the person must have been
made under section 319.

Note: This section might be affected by section 50 or 52 (failure to undergo
examination or rehabilitation program).

57 Amount of compensation for alterations, aids and appliances

The amount of compensation that the Commonwealth is liable to
pay under subsection 56(2) is the amount determined by the
Commission to be the amount reasonably incurred in respect of the
aterations, aids or appliances.

Note: Section 58 sets out the matters that the Commission must consider in
determining the amount of compensation.
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58 Mattersto be considered in determining mattersrelating to
alterations, aids and appliances

(1) Thissection appliesfor the purposes of:
(a) determining whether an alteration, aid or applianceis
reasonably required by a person under section 56; and
(b) the amount of compensation under section 57.

(2) The Commission must have regard to:

(a) thelikely period during which the alteration, article, aid or
appliance will be required; and

(b) any difficulties faced by the person in gaining accessto, or
enjoying reasonable freedom of movement in, his or her
place of residence, education, work or service; and

(c) whether arrangements can be made for hiring the article, aid
or appliance concerned; and

(d) if the person has previously received compensation under this
section in respect of an alteration of hisor her place of
residence and has later disposed of that place of residence—
whether the value of that place of residence wasincreased as
aresult of the alteration; and

(e) if the person is a Permanent Forces member or a continuous
full-time Reservist:

(i) thelength of time that the personislikely to continueto
serve as a Permanent Forces member or a continuous
full-time Reservist; and

(ii) whether the provision of an alteration, article, aid or
appliance would increase that length of time.

59 Whom compensation for alterationsetc. is payableto

(1) Compensation under subsection 56(2) for costs reasonably incurred
is payable to:
(@) the person who made the claim for compensation; or
(b) if that person so directs:

(i) the person who provided servicesin connection with the
alteration, aids or appliances; or
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(ii) any other person who incurred the cost of servicesin
connection with the alteration, aids or appliances.

Note: A special rule appliesif atrusteeis appointed under section 432.

(2) A payment under subsection 56(2) to a person who provided
servicesin connection with the alteration, aids or appliances
discharges any liability of any other person for the cost of the
services to the extent of the payment.
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Part 4—Assistance in finding suitable work

60 Simplified outline of this Part

All members and former members who are incapacitated for
service or work from a service injury or disease are assisted in
finding suitable work under this Part.

The work might be work in the Defence Force or civilian work.

61 Assistancein finding suitable work for full-time members

(1) Thissection appliesif:
(@) aperson isaPermanent Forces member or a continuous
full-time Reservist; and

(b) the person isincapacitated for service or work as aresult of a
serviceinjury or disease for which the Commission has
accepted liability.

(2) To avoid doubt, this section appliesto a person who is
incapacitated as a result of an aggravated injury or disease even if
the incapacity resulted from the original injury or disease and not
from the aggravation or material contribution.

(3) The person’s rehabilitation authority must take all reasonable steps
to:

(a) if the person is aPermanent Forces member who has not
been identified by or on behalf of the person’s service chief
as being likely to be discharged from the Permanent Forces
for medical reasons—assist the person to find suitable work
within the Permanent Forces; or

(b) if the person is a continuous full-time Reservist who has not
been identified by or on behalf of the person’s service chief
as being likely to be discharged from the Reserves for
medical reasons—assist the person to find suitable work as a
continuous full-time Reservist; or

60 Military Rehabilitation and Compensation Act 2004  No. 51, 2004



Rehabilitation Chapter 3
Assistancein finding suitable work Part 4

Section 62

(c) if the person has been identified by or on behalf of the
person’s service chief as being likely to be discharged from
the Defence Force for medical reasons—assist the person to
find suitable civilian work.

Note: A person who has been identified as being likely to be discharged

from the Defence Force is entitled to a case manager (see
section 64).

62 Assistancein finding suitable work for other membersand
former members

(1) Thissection appliesif:
(a) aperson:
(i) isapart-time Reservist, a cadet or a declared member;
or
(ii) isaformer member; and
(b) the person isincapacitated for service or work as aresult of a
service injury or disease for which the Commission has
accepted liability.

(2) To avoid doubt, this section appliesto a person who is
incapacitated as a result of an aggravated injury or disease even if
the incapacity resulted from the original injury or disease and not
from the aggravation or material contribution.

(3) The person’ s rehabilitation authority must take all reasonable steps
to assist the person to find suitable civilian work.
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Part 5—Transition management

63 Simplified outline of this Part

Under this Part, a case manager is appointed to assist a full-time
member move from the Defence Forceto civilian lifeif the
member islikely to be discharged from the Defence Force for
medical reasons (whether or not as aresult of a service injury or
disease).

64 Transition management

(1) Thissection appliesto a person if:
(a) the person isaPermanent Forces member or a continuous
full-time Reservist; and
(b) the person has been identified by or on behalf of the person’s
service chief as being likely to be discharged from the
Defence Force for medical reasons.

(2) The person’s service chief must appoint a case manager for the
person.

(3) Therole of the case manager isto assist the person in the transition
to civilian life, including by advising the person about entitlements
and services for which the person may be eligible as a member or
former member, and about how to obtain access to such
entitlements and services.

62
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Chapter 4—Compensation for membersand
former members

Part 1—Simplified outline of this Chapter

65 Simplified outline of this Chapter

This Chapter provides for compensation and other benefits to be
provided for current and former members who suffer a service
injury or disease.

Part 2 provides for compensation to be provided for current and
former members who have suffered a permanent impairment.

Part 3 provides for compensation to be provided for current
members who are incapacitated for service from a serviceinjury or
disease. Current part-time Reservists, cadets and declared members
who are incapacitated for work can also be paid compensation
under that Part.

Part 4 provides for compensation to be provided for former
members who are incapacitated for work from a service injury or
disease.

Part 5 contains rules for adjusting the amount of compensation the
Commonwealth isliable to pay under Parts 3 and 4.

Some former members who have suffered a serious impairment
from an injury or disease can choose to be paid a Specia Rate
Disability Pension under Part 6 instead of compensation under
Part 4.

Part 7 provides for additional compensation and benefits to be
provided, such as compensation to modify vehicles, and
compensation for household and attendant care services and
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damage to amember’ s medical aid. Part 7 aso provides for an
allowance to pay for a current or former member’s home phone.
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Part 2—Per manent impair ment

66 Simplified outline of this Part

Compensation is payable for permanent impairment that occurs as
aresult of one or more service injuries or diseasesif the degree of
that impairment is above a certain level.

Thelevel of impairment is measured in impairment points
according to aguide prepared by the Commission.

Interim compensation can be payable to a person whose condition
has not stabilised.

The compensation is payable weekly unless the person chooses to
convert some or al of the weekly amount to alump sum.

A severely impaired person who has a dependent child is entitled
to an additional lump sum.

67 Guideto determining impairment and compensation

(1) The Commission may determine, in writing, a guide setting out:

(a) criteriato be used in deciding the degree of impairment of a
person resulting from a service injury or disease; and

(b) methods by which the degree of that impairment can be
expressed in impairment points on a scale from 0 to 100; and

(c) criteriatobeusedin ng the effect of a serviceinjury or
disease on aperson’slifestyle; and

(d) methods by which the effect of a service injury or disease on
aperson’slifestyle can be expressed as a numerica rating;
and

(e) methods by which the impairment points of a person, and the
effect on a person’s lifestyle, from a service injury or disease
can be used to determine the compensation payabl e to the
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person under this Part by reference to the maximum
compensation that can be payable to a person under this Part.

(2) The guide must:
(a) specify different methods under paragraph (1)(e) for:
(i) serviceinjuriesor diseases that relate to warlike service
or non-warlike service; and
(if) other serviceinjuries or diseases; and
(b) specify amethod for determining the compensation payable
to a person who has both:

(i) aserviceinjury or disease that relates to warlike service
or non-warlike service; and

(ii) another serviceinjury or disease.

(3) The Commission may, from time to time, repeal or amend the
guide in writing.

(4) Theguide, and any repeal or amendment of the guide, isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

68 Entitlement to compensation for per manent impair ment

(1) The Commonwealth isliableto pay compensation to a person if:
(a) the Commission has accepted liability for one or more
service injuries or diseases (the compensable condition) of
the person; and
(b) the Commission is satisfied that:
(i) asaresult of the compensable condition, the person has
suffered an impairment; and
(ii) theimpairment islikely to continue indefinitely; and
(iii) the person’s compensable condition has stabilised; and
(c) aclaim for compensation in respect of the person has been
made under section 319.
Notel:  Theimpairment must constitute a minimum number of impairment
points for compensation to be payable (see sections 69 and 70).

However, the impairment points from more than one service injury or
disease can be combined to make up that minimum number.
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Note2:  Thissubsection might also be affected by sections 73 (indefinite
impairments) and 389 (choice to institute action for damages).

(2) The Commission must determine:
(a) the degree of impairment suffered by the person as a result of
the compensable condition; and
(b) the date on which the person became entitled to
compensation under this section by satisfying
paragraph (1)(b) and sections 69 and 70 (if applicable).

69 No compensation for lessthan the threshold impairment points

The Commonwealth is liable to pay compensation to a person
under section 68 only if:
(@) for animpairment resulting from a single service injury or
disease consisting of:
(i) hearing loss; or
(i) theloss, or the loss of the use, of afinger or toe; or
(iii) theloss of the sense of taste or smell;
the impairment suffered by the person constitutes at least 5
impairment points; and
(b) otherwise—the impairment suffered by the person from the
compensable condition constitutes at least 10 impairment
points.
Note: This section might be affected by section 70 (aggravations etc.).

70 Compensation for aggravations etc.

(1) The Commonwealth isliableto pay compensation under section 68
in respect of asingle aggravated injury or disease only if:
(a) for an aggravation of, or amaterial contribution to:
(i) hearing loss; or
(ii) theloss, or the loss of the use, of afinger or toe; or
(iii) thelossof the sense of taste or smell;

the impairment suffered by the person as aresult of the
aggravation or material contribution constitutes at least 5

impairment points; and
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(b) otherwise—the impairment suffered by the person as a result
of the aggravation or material contribution constitutes at |east
10 impairment points.

(2) The amount of compensation that the Commonwealth isliableto
pay in respect of the person’s aggravated injury or disease isthe
amount payable in respect of the impairment points of the person,
and the effect on the person’ s lifestyle, from the aggravation or
material contribution.

71 Additional compensation

Additional compensation for impairment from another service
injury or disease

(1) The Commonwealth isliableto pay additional compensation to a
person who has been paid, or is entitled to be paid, compensation
under this Part (including interim compensation under section 75)
if:

() the Commission has accepted liability for one or more
additional service injuries or diseases of the person (other
than the original compensable condition in respect of which
the person is entitled to be paid compensation); and

(b) the Commission is satisfied that:

(i) asaresult of the additional injuries or diseases, the
person suffers additional impairment; and
(ii) the additional impairment is likely to continue

indefinitely; and

(iii) theincreasein the person’s overal impairment
constitutes at least 5 impairment points; and

(iv) each of the person’s additional injuries or diseases have
stabilised; and

(c) aclaimfor compensation in respect of the person has been
made under section 319.

Notel:  Theimpairment points from more than one service injury or disease
can be combined to make up the 5 impairment points needed for
compensation to be payable.

Note2:  Thissubsection might also be affected by sections 72 (aggravations),

73 (indefinite impairments) and 389 (choice to institute action for
damages).
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Additional compensation for deterioration of original condition

(2) The Commonwealth isliableto pay additional compensation to a
person who has been paid, or is entitled to be paid, compensation
under this Part (including interim compensation under section 75)
for the compensable condition if:

(@) the Commission is satisfied that:

(i) the person has suffered additional impairment as a result
of adeterioration in the person’s compensable
condition; and

(if) the additional impairment islikely to continue
indefinitely; and

(iii) the deterioration is directly related to the natural
progression of the compensable condition; and

(iv) theincreasein the person’soveral impairment
constitutes at least 5 impairment points; and

(v) the person’s compensable condition has stabilised; and

(b) aclaimfor compensation in respect of the person has been
made under section 319.
Notel:  Thissubsection might be affected by sections 72 (aggravations etc.)
and 73 (indefinite impairments).

Note2:  The Commission must be notified of the deterioration (see paragraph
77(3)(@)-

Determination of date

(8) The Commission must determine the date on which:

(a) for additional compensation under subsection (1)—the
person became entitled to compensation under this section by
satisfying paragraph (1)(b) and section 72 (if applicable); and

(b) for additional compensation under subsection (2)—the
person became entitled to compensation under this section by
satisfying paragraph (2)(a).

72 Additional compensation for aggravations etc.

(1) The Commonwealth isliable to pay additional compensation under
subsection 71(1) in respect of asingle aggravated injury or disease
only if the increase in the person’s overall impairment resulting
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from the aggravation or material contribution constitutes at least 5
impairment points.

(2) Theamount of additional compensation that the Commonwealth is
liable to pay under subsection 71(1) in respect of the aggravated
injury or disease of aperson isthe amount payable in respect of the
impairment points of the person, and the effect on the person’s
lifestyle, from the aggravation or material contribution.

73 Deciding whether an impairment islikely to continue indefinitely

For the purposes of subparagraph 68(1)(b)(ii) and subparagraphs
71(D)(b)(i1) and (2)(a)(ii), in deciding whether an impairment
suffered by a person islikely to continue indefinitely, the
Commission must have regard to:
(a) the duration of the impairment; and
(b) thelikelihood of improvement in the one or more service
injuries or diseases concerned; and
(c) whether the person has undertaken all reasonable
rehabilitative treatment for the impairment; and
(d) any other relevant matters.

74 Amount of compensation

(1) The maximum weekly amount of compensation payableto a
person under this Part (including additional compensation under
section 71) is $233.07.

Note: The amount of $233.07 isindexed under section 404.

(2) The Commission must, as soon as practicable after the
Commonwealth becomes liable to pay compensation under
section 68 or 71 to a person for an impairment resulting from one
or more service injuries or diseases:

(a) assessthe effect of the injuries or diseases on the person’s
lifestyle; and

(b) determine the weekly amount of compensation to which the
person is entitled under that section.
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75 Interim compensation

(1) The Commonwealth isliableto pay interim compensation to a
person if:
(a) the Commission is satisfied that the person will be entitled to
compensation under section 68 or 71; and
(b) the Commission is not able to determine the degree of
impairment suffered by the person because the one or more
service injuries or diseases concerned have not stabilised; and
(c) the Commission is satisfied that the impairment suffered by
the person as aresult of the injuries or diseases congtitutes at
least 10 impairment points; and
(d) aclaim for compensation in respect of the person has been
made under section 319.
Notel:  Theimpairment points from more than one service injury or disease

can be combined to make up the 10 impairment points needed for
compensation to be payable.

Note 2: Compensation is not payable under this section if the person chooses
under section 389 to institute a common law action.

(2) Theweekly amount of the interim compensation is the amount the
Commission determines to be reasonable having regard to the
Commission’ s estimate of the final degree of impairment that will
be suffered by the person (but not having regard to the effect of the
injuries or diseases on the person’ s lifestyle).

(8) The Commission must determine the date on which the impairment
suffered by the person constituted at least 10 impairment points.

(4) The Commission must, when the Commission becomes satisfied
that the one or more injuries or diseases concerned have all

stabilised:
(a) determine the degree of impairment suffered by the person;
and
(b) assessthe effect of the injuries or diseases on the person’s
lifestyle; and

(c) determine the weekly amount of compensation to which the
person is entitled.
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)

If the weekly amount determined under subsection (4) is more than
the weekly amount determined under subsection (2), the personis
entitled to an additional weekly amount equal to the difference
between those amounts.

76 Notifying the claimant

)

)

©)

If the Commission determines, under section 74, the weekly
amount of compensation that is payable to a person under
section 68 or 71, or determines the weekly amount of interim
compensation payable to a person under subsection 75(2), the
Commission must give the person awritten notice:
(a) specifying that weekly amount; and
(b) specifying what percentage that weekly amount is of the
maximum weekly amount of compensation that could be
payable to a person under this Part; and

(c) advising the person that the person can choose, under
section 78, to convert some or all of the weekly amount to a
lump sum in accordance with that section.

Note 1: Section 74 sets the maximum weekly amount of compensation that

could be payable to a person under this Part. That amount is indexed
under section 404.

Note 2: If the Commission determines that no compensation is payable under
this Part, the Commission is required to notify the person of that
determination (see section 346).

If the Commission determines under subsection 75(4) aweekly
amount of compensation payable to a person that is more than the
weekly amount determined for the person under subsection 75(2),
the Commission must give the person a written notice;

(a) specifying the difference between those weekly amounts; and

(b) advising the person that the person can choose, under
section 78, to receive alump sum instead of the difference
between those weekly amounts (whether or not the person
has made a choice under that section in respect of the amount
determined for the person under subsection 75(2)).

Note: The amount of the lump sum is worked out under subsection 78(5).

The notice must specify the date on which it is given.

72
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(4) The notice may be included in the notice given under section 346.

77 When weekly compensation becomes payable

(1) Weekly compensation payable to a person under section 68 is
payable from the later of:
(a) either:

(i) if compensation is payablein respect of asingle service
injury or disease—the date on which a claim was made
under section 319 for acceptance of liability for the
injury or disease; or

(ii) otherwise—the date on which the most recent claim was
made under section 319 for acceptance of liability for
one of the service injuries or diseases concerned; and

(b) the date determined by the Commission under paragraph
68(2)(b).

(2) Additional weekly compensation payable to a person under
subsection 71(1) is payable from the later of:
(a) either:

(i) if compensation is payablein respect of asingle service
injury or disease—the date on which a claim was made
under section 319 for acceptance of liability for the
injury or disease; or

(ii) otherwise—the date on which the most recent claim was
made under section 319 for acceptance of liability for
one of the service injuries or diseases concerned; and

(b) the date determined by the Commission under paragraph
71(3)(a).

(3) Additional weekly compensation payable to a person under
subsection 71(2) in relation to a deterioration in aperson’s
condition is payable from the later of:

(a) the date on which the Commission was notified of the
deterioration in the one or more service injuries or diseases
concerned; and

(b) the date determined by the Commission under paragraph
71(3)(b).
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(4) Interim weekly compensation payable to a person under section 75
is payable from the later of:
(a) either:

(i) if compensation is payablein respect of asingle service
injury or disease—the date on which a claim was made
under section 319 for acceptance of liability for the
injury or disease; or

(ii) otherwise—the date on which the most recent claim was
made under section 319 for acceptance of liability for
one of the service injuries or diseases concerned; and

(b) the date determined by the Commission under subsection
75(3).

(5) An additional weekly amount to which a person is entitled under
subsection 75(5) is payable from the date on which the
Commission becomes satisfied that all of the person’s service
injuries or diseases have stabilised.

78 Choicetotakelump sum

(1) A person who receives a notice under section 76 about aweekly
amount payable to the person under section 68 or 71 or subsection
75(2) (the convertible amount) may choose:

(a) to convert 100% of the convertible amount to a lump sum; or

(b) if the convertible amount is at least 10%, but not more than
20%, of the maximum weekly amount of compensation that
could be payable to a person under this Part—to convert 50%
of the convertible amount to alump sum; or

(c) if the convertible amount is more than 20% of the maximum
weekly amount of compensation that could be payable to a
person under this Part—to convert 25%, 50% or 75% of the
convertible amount to alump sum.

Note: Section 74 sets the maximum weekly amount of compensation that

could be payable to a person under this Part. That amount isindexed
under section 404.

(2) A person who makes the choice cannot change it.
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©)

(4)

©)

(6)

(7)

The choice must be made in writing and must be given to the
Commission within 6 months after the date on which the person
received the notice.

The Commission may, either before or after the end of that period,
extend the period within which the choice must be made if it
considers there are special circumstances for doing so.

The amount of the lump sum is worked out using the following
formula:

Appropriate percentage of the weekly
Weekly amount converted ~ amounts paid to the person on or after
to alump sum the notice date and before the
Commission became aware of the choice

where:

appropriate percentage means the percentage chosen by the person
under subsection (1).

notice date means the date specified in the notice given to the
person under section 76.

weekly amount converted to a lump sum means the appropriate
percentage of the weekly amount payable to the person, as at the
date of the notice given to the person under section 76, converted
to alump sum in accordance with advice from the Australian
Government Actuary by reference to the person’s age at that date.
Note: Arrears of compensation are payable for the period between the date

when compensation became payable and the notice date. These are not
subtracted from the weekly amount converted to alump sum.

However, alump sum that can be payable to a person must not
exceed that worked out by reference to the conversion to alump
sum of a periodic payment payable to amale aged 30.

The legal personal representative of a deceased person is not
entitled to choose to convert any percentage of aweekly amount
that was payabl e to the deceased person to a lump sum.
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79 When lump sum ispayable

(1) Thelump sum is payable to the person within 30 days after the
date on which the Commission became aware of the choice under
section 78.

(2) The Commonwealth isliable to pay interest to the person on the
amount of the lump sum if the lump sum is not paid to the person
before the end of that period. The interest is payable in respect of
the period starting at the end of that period of 30 days and ending
on the day on which the lump sum is paid.

(3) Theinterest ispayable at the rate from time to time determined in
writing by the Minister.

(4) A determination under subsection (3) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

80 Additional amounts payableif maximum compensation paid

(1) Thissection appliesto aperson (the impaired person) who has
been paid, or is entitled to be paid, compensation under this Part if
the Commission has determined that the degree of impairment
suffered by the person as aresult of one or more service injuries or
diseases constitutes at |east 80 impairment paints.

(2) The Commonwealth isliableto pay the impaired person $60,000
for each person who is both a dependant of the impaired person
and an eligible young person at the later of:

(a) the date determined by the Commission to be the date on
which the impairment suffered by the impaired person
constitutes at least 80 impairment points; or

(b) either:

(i) if the person has asingle service injury or disease—the
date on which a claim was made under section 319 for
acceptance of liahility for the injury or disease; or

(ii) otherwise—the date on which the most recent claim was
made under section 319 for acceptance of liability for
one of the service injuries or diseases concerned.

Note: The amount of $60,000 isindexed under section 404.
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(3) The amount specified in subsection (2) is aso payable in respect of
a son or daughter of the impaired person:
(&) who was born alive on or after the later of those times but
who was conceived before that time; or
(b) who was adopted on or after the later of those times but in
respect of whom adoption proceedings were begun before
that time.

81 Compensation for cost of financial advice

The Commonwealth isliable to pay compensation for the cost of
financial advice obtained by a person if:
(a) the Commonwealth isliable to pay compensation to the
person under section 68, 71 or 75; and
(b) the Commission determines that the impairment suffered by
the person as aresult of one or more service injuries or
diseases constitutes at least 50 impairment points; and
(c) after the Commission has made the determination, the person
obtains financial advice from a suitably qualified financial
adviser; and
(d) aclaim for compensation in respect of the person has been
made under section 319.

82 Amount of financial advice compensation

(1) The Commission must determine an amount of compensation
under section 81 for the cost of the financial advice that it
considers reasonable. However, the total amount must not exceed
$1,200.

Note: The amount of $1,200 isindexed under section 404.

(2) Thetotal amount of $1,200 applies both to financial advice under
this Part for the person and financial advice under Part 6 (Special
Rate Disability Pension) for the person if the date specified in the
first notice given to the person under section 76, and the date on
which the offer under Part 6 was made, are the same.
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83 Whom the compensation is payableto

(1) Compensation under section 81 for the cost of financial adviceis
payable to:
(@) the person who made the claim for compensation; or
(b) if that person so directs:
(i) the person who gave the financial advice; or
(if) any other person who incurred the cost of the financial
advice.

Note: A specid rule appliesif atrustee is appointed under section 432.
(2) Anamount paid to the person who gave the financial advice

discharges any liability of any other person for the cost of the
financial advice to the extent of the payment.

78
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Section 84

Part 3—Compensation for incapacity for service or
work for members

Divison 1—Entitlement to compensation

84 Simplified outline of this Part

This Part provides for compensation to be provided for current
members who are incapacitated for service as aresult of a service
injury or disease. The Part aso provides for compensation for
some current part-time Reservists, cadets and declared members
who are incapacitated for work as aresult of a serviceinjury or
disease.

The Commission must have accepted liability for the injury or
disease, and a claim must have been made in respect of the
member, to be entitled to the compensation.

The amount of compensation a member receives for aweek
depends on the difference between the member’s normal and actual
earnings for the week. The member’s normal earnings are a
notional amount. The member’s actual earnings are based on how
much the member actually earns for the week.

Normal earnings are worked out under Divisions 2 to 6, depending
on the member’s current status (for example, as a Permanent
Forces member or a Reservist) and their status at the time the
service injury or disease occurred.

Part 5 of this Chapter contains other important rules that apply in
working out normal earnings, actual earnings and the amount of
compensation generaly.
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85 Compensation for incapacitated full-time members

(1) The Commonwealth isliableto pay compensation to a person for a
week if:
(a) the person isaPermanent Forces member or a continuous
full-time Reservist for the week; and

(b) the Commission has accepted liability for a service injury or
disease of the person; and

(c) theserviceinjury or disease results in the person’s incapacity
for service for the week; and

(d) aclaim for compensation in respect of the person has been
made under section 319.

Note: This section might be affected by the following provisions:

@ sections 50, 52 and 329 (failure to undergo examination or
rehabilitation program);

(b) section 88 (aggravations etc.);

(© section 196 (compensation for part weeks).

(2) The amount of compensation that the Commonwealth isliableto
pay isworked out under section 89.

Note: The Commonwealth is not liable to pay compensation if the amount
worked out under section 89 is nil or a negative amount.

86 Compensation for incapacitated part-time Reservists

(1) The Commonwealth isliableto pay compensation to a person for a
weekK if:
(a) the person is a part-time Reservist for the week; and
(b) the Commission has accepted liability for a serviceinjury or
disease of the person; and
(c) either or both of the following applies:
(i) theserviceinjury or disease resultsin the person’s
incapacity for service for the week;
(i) theserviceinjury or disease results in the person’s
incapacity for work for the week; and
(d) the person’s service chief has not advised the Commission
under section 10 that the person is unlikely to be able to
perform the duties of a part-time Reservist in the future; and

80
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(e) aclaim for compensation in respect of the person has been
made under section 319.

Notel:  Thissection might be affected by the following provisions:

@ sections 50, 52 and 329 (failure to undergo examination or
rehabilitation program);

(b) section 88 (aggravations etc.);

(© section 196 (compensation for part weeks).

Note2: A person whose service chief has advised the Commission under
section 10 that the person is unlikely to be able to perform the duties
of apart-time Reservist in the future might be entitled to
compensation under Part 4.

(2) The amount of compensation that the Commonwealth isliableto
pay isworked out under section 89.

Note: The Commonwealth is not liable to pay compensation if the amount
worked out under section 89 is nil or a negative amount.

87 Compensation for incapacitated cadets and declared members

(1) The Commonwealth isliableto pay compensation to a person for a
week if:

(a) the personisacadet or a declared member for the week; and

(b) the Commission has accepted liability for a service injury or
disease of the person; and

(c) theserviceinjury or disease results in the person’s incapacity
for work for the week; and

(d) if the person is a cadet—the commanding officer of the
cadet’ s unit (within the meaning of the Cadet Forces
Regulations 1977) has not advised the Commission under
section 10 that the person is unlikely to be able to perform
the duties of a cadet in the future; and

(e) aclaim for compensation in respect of the person has been
made under section 319.

Notel:  Thissection might be affected by the following provisions:

@ sections 50, 52 and 329 (failure to undergo examination or
rehabilitation program);

(b) section 88 (aggravations etc.);

(© section 196 (compensation for part weeks).
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Note2: A person whose commanding officer has advised the Commission
under section 10 that the person is unlikely to be able to perform the
duties of a cadet in the future might be entitled to compensation under
Part 4.

(2) The amount of compensation that the Commonwealth isliableto
pay isworked out under section 89.

Note: The Commonwealth is not liable to pay compensation if the amount
worked out under section 89 is nil or a negative amount.

88 No compensation in certain casesrelating to aggravations etc. of
injuriesor diseases
The Commonwealth is only liable to pay compensation under
section 85, 86 or 87 in respect of an aggravated injury or disease if
it is because of the aggravation or material contribution (whether

wholly or partly) that the service injury or disease resultsin the
person’ s incapacity for service or work for the week.

89 Amount of compensation for current members

(1) The amount of compensation that the Commonwealth isliable,
under section 85, 86, or 87, to pay to amember for aweek is
worked out using the following formula:

Member’s normal earnings _ Member’ s actual earnings
for the week for the week

(2) However, if an amount of compensation worked out using the
formulais nil or a negative amount, then the Commonwealth is not
liable to pay the compensation for the week.

(3) Usethistabletowork out amember’s actual earnings and normal
earnings.

Definitions of actual earnings and normal earnings

Item  For thistype of actual earningshasthe  normal earnings
member meaning given by... has the meaning
given by...
1 A Permanent Forces section 92 subsection 91(1)
member
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Definitions of actual earnings and normal earnings

Item  For thistype of actual earningshasthe  normal earnings

member meaning given by... has the meaning
given by...

2 A continuous full-time  section 92 subsection 91(1)
Reservist

3 A part-time Reservist section 101 subsection 95(1)
to whom Division 3
applies

4 A part-time Reservist section 105 subsection 104(1)
to whom Division 4
applies

5 A part-time Reservist section 115 subsection 108(1)
to whom Division 5
applies

6 A cadet or adeclared the regulations (see the regulations (see

member

Division 6)

Division 6)

Note 1:

If amember’s normal earnings are less than the federal minimum

wage, then the member’ s normal earnings are instead the federal
minimum wage (see section 179).

Note 2:

Certain amounts (such as bonuses) are excluded from the calculation

of normal and actual earnings under section 180.
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Division 2—Wor king out normal and actual earningsfor
full-time members

90 Simplified outline of this Division

This Division tells you how to work out the normal and actual
earnings for a Permanent Forces member or a continuous full-time
Reservist who is incapacitated for service.

The normal earnings are based on how much the member would
have earned for the week if the member were not incapacitated.
Normal earnings worked out under this Division might be adjusted
under Part 5.

Section 92 tells you how to work out actual earnings.

91 Working out normal earnings

(1) Thenormal earningsfor aweek for a Permanent Forces member,
or a continuous full-time Reservist, who is incapacitated for service
means the amount worked out using the following formula:

Member’s normal
M ' ADF
embe; osr ?r?g\?violek PY 4 pay-related alowances

for the week

(2) The member’snormal ADF pay for aweek means the amount of
pay that the member would have earned for the week as a member
of the Defence Force if the member were not incapacitated for
service.

Note: The member’s normal ADF pay might be adjusted under Part 5.

(3) The member’snormal pay-related allowances for aweek means
the total amount of compensable pay-related allowances that would
have been paid to the member for the week if the member were not
incapacitated for service.

Note: The member’s normal pay-related allowances might be adjusted under
Part 5.

84 Military Rehabilitation and Compensation Act 2004  No. 51, 2004



Compensation for members and former members Chapter 4
Compensation for incapacity for service or work for members Part 3
Working out normal and actual earnings for full-time members Division 2

Section 92

(4) The member’s service chief must advise the Commissionin
writing of the date on which each compensable pay-related
allowance would normally have ceased to be paid to the member if
the member were not incapacitated for service.

(5) Inthissection:

compensable pay-related allowance for a member means a
pay-related allowance:

(a) that was being paid to the member immediately before the
onset date for the member’ s incapacity for service; or

(b) that would be paid to the member because the member is
promoted, as mentioned in paragraph 186(2)(b).

92 Working out actual earnings

(1) Theactual earningsfor aweek for a Permanent Forces member,
or a continuous full-time Reservist, who is incapacitated for service
means the amount worked out using the following formula:

i Member's actual
Memb?forst?]ceﬂ\ll?' erDF PY + pay-related allowances

for the week

(2) The member’sactual ADF pay for aweek means the amount of
pay that the member earns for the week as a member of the
Defence Force.

(3) The member’s actual pay-related allowances for aweek means the
total amount of compensable pay-related allowances (as defined in
subsection 91(5)) that are paid to the member for the week.
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Section 93

Division 3—Wor king out normal and actual earningsfor
part-time Reservists

Subdivision A—Simplified outline of this Division

93 Simplified outline of this Division

This Division tells you how to work out the normal and actual
earnings for a person who is currently a part-time Reservist and
who was a part-time Reservist when the service injury or disease
occurred. (For example, this Division would apply to a person who
has always been a part-time Reservist.)

The Reservist’s normal earnings are made up of an ADF
component and a civilian component. For a Reservist who is
incapacitated for both service and work:

(& the ADF component isbased on how much the
Reservist would have earned as a part-time
Reservist if the Reservist were not incapacitated
for service; and

(b) thecivilian component is based on how much the
Reservist earned from civilian work during an
example period taken from before the onset of the
incapacity for work.

Normal earnings worked out under this Division might be adjusted
under Part 5.

Subdivision E tells you how to work out actual earnings.
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Section 94

Subdivision B—Working out normal earningsfor part-time
Reservists

94 Application of this Division to part-time Reservists

This Division applies to a person in respect of aweek if:
(a) the personisapart-time Reservist for the week; and

(b) the person isincapacitated for either or both service or work
for the week as aresult of a service injury or disease; and

(c) the person was also a part-time Reservist when the service
injury was sustained or the service disease was contracted.

The person is called an incapacitated Reservist in this Division.

95 Working out normal earnings

(1) Thenormal earningsfor an incapacitated Reservist for aweek is
the amount worked out using the following formula:

Reservist’s ADF component " Reservist’s civilian component
for the week for the week

(2) Inthissection:

ADF component for a week:
(a) for anincapacitated Reservist who is incapacitated for
service—means the amount worked out under section 96; and

(b) for an incapacitated Reservist who is not incapacitated for
service—means the amount worked out under section 97.

civilian component for aweek:
() for anincapacitated Reservist who is incapacitated for
work—means the amount worked out under section 98; and

(b) for an incapacitated Reservist who is not incapacitated for
work—means the amount worked out under section 100.
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Subdivision C—Working out the ADF component of normal
earnings

96 Working out the ADF component for an incapacitated Reservist
who isincapacitated for service

(1) The ADF component for aweek for an incapacitated Reservist
who isincapacitated for service is the amount worked out using the
following formula:

- Reservist's
Reservist's  Reservist's Rwerré/ I;teg amount of
reservedays x rateof pay | + aIIF())av%//anced s % pay-related
for the week for aday for the wegg alowances
for aday
Note: The expressions used in this formula are defined in subsection (3).

(2) The Reservist’'s service chief must advise the Commission in
writing of:
() the date on which each compensable pay-related allowance
would normally have ceased to be paid to the Reservist; and
(b) the number of days (if any) in each week that the Reservist
would have been paid as a Reservist; and
(c) the number of days (if any) in each week that the Reservist
would have been paid an amount of pay-related allowances;
if the Reservist were not incapacitated for service.

(3) Inthissection:

amount of pay-related allowances for an incapacitated Reservist
for aday means the total amount of compensable pay-related
allowances that would have been paid to the Reservist asa
part-time Reservist for the day if the Reservist were not
incapacitated for service.

Note: The Reservist’s pay-related allowances might be adjusted under
Part 5.

compensable pay-related allowance means a pay-related
allowance:
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(a) that was being paid to an incapacitated Reservist immediately
before the onset date for the Reservist’ s incapacity for
service; or

(b) that would be paid to an incapacitated Reservist because the
Reservist is promoted, as mentioned in paragraph 186(2)(b).

pay-related allowance days for an incapacitated Reservist for a
week means the number of days advised by the Reservist's service
chief under paragraph (2)(c).

rate of pay for an incapacitated Reservist for a day means the
amount of pay that the Reservist would have earned for the day as
a part-time Reservist if the Reservist were not incapacitated for
service.

Note: The Reservist’ srate of pay might be adjusted under Part 5.

reserve days for an incapacitated Reservist for aweek means the
number of days advised by the Reservist’s service chief under

paragraph (2)(b).

97 Working out the ADF component for an incapacitated Reser vist
who isnot incapacitated for service

(1) The ADF component for aweek for an incapacitated Reservist
who is not incapacitated for service means the amount worked out
using the following formula:

Total amount of compensable

Amount of pay the Reservist pay-related allowances

earns for theweek as a +

part-time Reservist that are ?glrdtrt]g wgelljmwg
Note: An incapacitated Reservist might only be incapacitated for work and

not incapacitated for service (see paragraph 86(1)(c)).
(2) Inthissection:

compensable pay-related allowance has the same meaning asin
subsection 96(3).
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Section 98

Subdivision D—Working out the civilian component of nor mal

earnings

98 Working out the civilian component for an incapacitated

(D

)

©)

Reservist who isincapacitated for wor k

Working out the civilian component of normal earnings

The civilian component for aweek for an incapacitated Reservist
who isincapacitated for work is the amount worked out using the
following formula:

Average number of days
per week (if any)

during the example period ~ x Reservist’s civilian

for which the Reservist daily earnings
was paid civilian daily earnings
Note: The civilian component for an incapacitated Reservist who is not

incapacitated for work isworked out under section 100.

Civilian daily earnings for those working befor e the onset of the
incapacity

The following formula sets out how to work out the civilian daily
earnings for an incapacitated Reservist who was engaged in
civilian work before the onset date for the incapacity:

Reservist's % Reservist's + Reservist's allowances
civilian daily hours ™ civilian rate of pay for aday

Notel:  Theexpressionsused in thisformulaare defined in subsection (5).

Note2:  The Reservist’scivilian daily earnings might be adjusted under Part 5.

If the incapacitated Reservist was required to work overtime on a
regular basisin that work, the civilian daily earnings also include
the amount worked out using the following formula:
Reservist’scivilian  Reservist’scivilian

overtime hours overtime rate of pay

Note: The expressions used in this formula are defined in subsection (5).
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Section 99

Civilian daily earnings for those not working

(4) Thecivilian daily earnings for an incapacitated Reservist who was
not engaged in civilian work before the onset date for the
incapacity isnil.

Definitions
(5) Inthissection:

allowances for an incapacitated Reservist for a day means the
average amount of allowances (other than expense allowances)
paid to the Reservist for aday for his or her civilian work during
the example period.

civilian daily hoursfor an incapacitated Reservist means the
average number of hours worked each day by the Reservist in his
or her civilian work during the example period.

civilian overtime hours for an incapacitated Reservist means the
average number of hours of overtime worked each day by the
Reservist in hisor her civilian work during the example period.

civilian overtime rate of pay for an incapacitated Reservist means
the average hourly overtime rate of pay for the Reservist's
overtime in civilian work during the example period.

civilian rate of pay for an incapacitated Reservist means the
average hourly ordinary time rate of pay for the Reservist’s civilian
work during the example period.

example period has the meaning given by section 99.

99 Definition of example period for the civilian component of nor mal
earnings

(1) For the purposes of section 98, the example period for an
incapacitated Reservist who isincapacitated for work is the latest
period of 2 weeks:

(a) during which the Reservist was continuously engaged in
civilian work; and
(b) ending before the onset date for the incapacity.
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(2) However, the Commission may determine as the example period:
(a) adifferent 2 week period that it considers reasonable; or
(b) aperiod of adifferent length that it considers reasonable;

if the civilian daily earnings for the example period under
subsection (1) would not fairly represent the daily rate at which the
Reservist was being paid for his or her civilian work before the
onset date for the incapacity.

100 Working out the civilian component for an incapacitated

Reservist who is not incapacitated for work

The civilian component for aweek for an incapacitated Reservist
who is not incapacitated for work is the amount the Reservist earns
(including from allowances other than expense alowances) for the
week from civilian work that he or she undertakes for the week.

Note: An incapacitated Reservist might only be incapacitated for service and
not incapacitated for work (see paragraph 86(1)(c)).

Subdivision E—Working out actual earnings

101 Working out actual earnings

(1) Theactual earningsfor aweek for an incapacitated Reservist
means the amount worked out using the following formula:

Reservist’s actual Reservist's actual -
ADF pay + pay-related allowances + im\:nge:rfnugl
for the week for the week 9

(2) The Reservist’sactual ADF pay for a week means the amount of
pay that the Reservist earns for the week as a part-time Reservist.

(3) The Reservist’sactual pay-related allowances for aweek means
the total amount of compensable pay-related allowances (as
defined in subsection 96(3)) that are paid to the Reservist for the
week.

(4) The Reservist'sactual civilian earnings means the greater of the
following amounts:
(a) theweekly amount (if any) that the Reservist isableto earn
in suitable work;
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(b) the amount the Reservist earns (including from allowances
other than expense alowances) for the week from civilian
work that he or she undertakes for the week.

Note: Section 181 sets out some matters the Commission must have regard
to in determining how much the person is able to earn under
paragraph (4)(a).
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Division 4—Wor king out normal and actual earningsfor
part-time Reservists who were previously
Permanent Forces members

102 Simplified outline of this Division

This Division tells you how to work out the normal and actual
earnings for a person:

(@ whoiscurrently apart-time Reservist; and
(b) who was a Permanent Forces member or a
continuous full-time Reservist when the service

injury or disease occurred; and

(c) whoselast period of full-time servicewas as a
Permanent Forces member.

The normal earnings are based on the amount the person would
have earned if the person were still a Permanent Forces member.

Normal earnings worked out under this Division might be adjusted
under Part 5.

Section 105 tells you how to work out actual earnings.

103 Application of this Division to part-time Reservists who were
previously Permanent Forces members

This Division applies to a person in respect of aweek if:
(a) the personisapart-time Reservist for the week; and

(b) the person isincapacitated for either or both service or work
for the week as aresult of a service injury or disease; and

(c) the person was a Permanent Forces member, or a continuous
full-time Reservist, when the service injury was sustained or
the service disease contracted; and
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Section 104

(d) the person was a Permanent Forces member immediately
before completing his or her last period of full-time service.

The person is called an incapacitated Reservist in this Division.

104 Working out normal earnings

(D

)

©)

(4)

©)

The normal earnings for aweek for an incapacitated Reservist
means the amount worked out using the following formula:

Reservist’s full-time + Reservist’s allowance component + $100
ADF pay for the week for the week

Note: The amount of $100 isindexed under section 183.

The Reservist’ s full-time ADF pay for aweek means the amount
of pay that the Reservist would have earned for the week asa
Permanent Forces member if:

(a) the Reservist were still a Permanent Forces member; and
(b) the Reservist were not incapacitated for service.

Note: The Reservist’ s full-time ADF pay might be adjusted under Part 5.

The Reservist’s allowance component for a week means the total
amount of compensable pay-related allowances that would have
been paid to the Reservist for the week if:

() the Reservist were still a Permanent Forces member; and
(b) the Reservist were not incapacitated for service.

Note: The Reservist’s allowance component might be adjusted under Part 5.

The Reservist’s service chief must advise the Commission in
writing of the date on which each compensable pay-related
allowance would normally have ceased to be paid to the Reservist
if:
() the Reservist were still a Permanent Forces member; and
(b) the Reservist were not incapacitated for service.

In this section:

compensable pay-related allowance for an incapacitated Reservist
means a pay-related allowance:
(a) that was being paid to the Reservist immediately before
completing his or her last period of full-time service; or
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Section 105

(b) that the Reservist would have been paid after completing his
or her initial training, as mentioned in section 189.

105 Working out actual earnings

(1) Theactual earningsfor aweek for an incapacitated Reservist
means the amount worked out using the following formula:

Reservist’'s actual Reservist’s actual -
ADF pay + pay-related allowances + iﬁ\:nge;rrﬁ\ugl
for the week for the week 9

(2) The Reservist’sactual ADF pay for aweek means the amount of
pay that the Reservist earns for the week as a part-time Reservist.

(3) The Reservist’s actual pay-related allowances for aweek means
the total amount of compensabl e pay-related allowances (as
defined in subsection 104(5)) that are paid to the Reservist for the
week.

(4) The Reservist'sactual civilian earnings means the greater of the
following amounts:
(a) theweekly amount (if any) that the Reservist isableto earn
in suitable work;

(b) the amount the Reservist earns (including from allowances
other than expense allowances) for the week from civilian
work that he or she undertakes for the week.

Note: Section 181 sets out some matters the Commission must have regard
to in determining how much the person is able to earn under

paragraph (4)(a).
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Section 106

Division 5—Working out normal and actual earningsfor
part-time Reservists who were previously
continuous full-time Reservists

Subdivision A—Simplified outline of this Division

106 Simplified outline of this Division

This Division tells you how to work out the normal and actual
earnings for a person:

(@ whoiscurrently a part-time Reservist; and

(b) who was a Permanent Forces member or a
continuous full-time Reservist when the service
injury or disease occurred; and

(c) whoselast period of full-time servicewas as a
continuous full-time Reservist.

The Reservist has a one-off choice between 2 ways of working out
normal earnings. Normal earnings can be based on the amount the
person would have earned if the person were still a continuous
full-time Reservist. (Thisamount is called the full-time ADF
earnings.) Alternatively, normal earnings can be based on the
Reservigt’ s earnings from other work engaged in before beginning
his or her last period of continuous full-time service. (This amount
iscalled the pre-CFTS earnings.)

Normal earnings worked out under this Division might be adjusted
under Part 5.
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Section 107

Subdivision B—Working out normal earningsfor part-time
Reservists who wer e previoudy continuous full-time
Reservists

107 Application of thisDivision to part-time Reservists who were
previously continuous full-time Reservists

This Division appliesto a person in respect of aweek if:
(a) the personisapart-time Reservist for the week; and
(b) the person isincapacitated for either or both service or work
for the week as aresult of a service injury or disease; and
(c) the person was a Permanent Forces member, or a continuous
full-time Reservist, when the service injury was sustained or
the service disease was contracted; and
(d) the person was a continuous full-time Reservist immediately
before completing his or her last period of full-time service.
The person is called an incapacitated Reservist in this Division.

108 Working out normal earnings

(1) Thenormal earnings for the week for an incapacitated Reservist
means whichever of the following amountsis chosen by the
Reservist:

(@) the amount of the Reservist’s full-time ADF earnings for a
week (see Subdivision C);

(b) the amount of the Reservist’s pre-CFTS earnings for a week
(see Subdivision D).

(2) The Reservist must inform the Commission in writing of hisor her
choice between the full-time ADF earnings and the pre-CFTS
earnings.

(3) The Reservist isonly entitled to make one choice for al weeksin
respect of which this Division applies. The Reservist cannot
change his or her choice once it has been made.
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Section 109

Subdivision C—Working out full-time ADF earnings

109 Working out full-time ADF earnings

(D

)

©)

(4)

©)

The full-time ADF earnings for aweek for an incapacitated
Reservist means the amount worked out using the following
formula:

Reservist’s full-time + Reservist’s allowance component + $100
ADF pay for the week for the week

Note: The amount of $100 is indexed under section 183.

The Reservist’ s full-time ADF pay for a week means the amount
of pay that the Reservist would have earned for the week asa
continuous full-time Reservist if:

(a) the Reservist were still a continuous full-time Reservist; and
(b) the Reservist were not incapacitated for service.

Note: The Reservist’s full-time ADF pay might be adjusted under Part 5.

The Reservist’ s allowance component for a week means the total
amount of compensable pay-related allowances that would have
been paid to the Reservist for the week if:

(a) the Reservist were still a continuous full-time Reservist; and
(b) the Reservist were not incapacitated for service.

Note: The Reservist’s allowance component might be adjusted under Part 5.

The Reservist’s service chief must advise the Commission in
writing of the date on which each compensable pay-related
allowance would normally have ceased to be paid to the Reservist
if:
(a) the Reservist were still a continuous full-time Reservist; and
(b) the Reservist were not incapacitated for service.

In this section:

compensable pay-related allowance for an incapacitated Reservist
means a pay-related allowance:
(a) that was being paid to the Reservist immediately before
completing his or her last period of full-time service; or
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Section 110

(b) that the Reservist would have been paid after completing his
or her initial training, as mentioned in section 189.

Subdivision D—Working out pre-CFTS ear nings

110 Simplified outline of this Subdivision

The pre-CFTS earnings are worked out by looking back at the
period before the Reservist began his or her last period of
continuous full-time service. During this period, the Reservist
might have been a part-time Reservist as well as being engaged in
other work.

The Reservist's pre-CFTS earnings have 2 components. pre-CFTS
pay and reserve pay. The Reservist’s pre-CFTS pay is based on
earnings from work the Reservist was engaged in before beginning
the last period of continuous full-time service. The work engaged
in might be civilian work or defence work (as some people become
continuous full-time Reservists after being Permanent Forces
members). The Reservist’s reserve pay is based on earnings from
service as a part-time Reservist.

However, for a Reservist whose service injury or disease occurred
while a continuous full-time Reservist, the Commission may
determine pre-CFTS earnings by looking back at the period before
the onset date for the Reservist’ s incapacity instead of the period
before the Reservist began his or her last period of continuous
full-time service.

111 Working out pre-CFTS earnings

(1) Thepre-CFTS earningsfor aweek for an incapacitated Reservist
means the amount worked out using the following formula:

Reservist’s pre-CFTS pay + Reservist’ s reserve pay
for the week for the week

(2) Inthissection:
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Section 112

pre-CFTS pay for a person for aweek isworked out under
section 112.

reserve pay for a person for aweek isworked out under
section 114.

112 Working out pre-CFTS pay

Pre-CFTS pay for those engaged in work before beginning last
period of full-time service

(1) Thefollowing formula sets out how to work out the pre-CF TS pay
for aweek for an incapacitated Reservist who was engaged in work
before beginning his or her last period of continuous full-time

service:
R . Reservist's -
eservist's % DreCFTS |+ Reservist’s allowances
pre-CFTS weekly hours Iroate of pay for the week

Notel:  Theexpressionsused in thisformulaare defined in subsection (4).
Note2:  The Reservist's pre-CFTS pay might be adjusted under Part 5.

(2) If the incapacitated Reservist was required to work overtime on a
regular basisin that work, the pre-CFTS pay for aweek also
includes the amount worked out using the following formula:

Reservist's pre-CFTS % Reservist’s pre-CFTS
overtime hours overtime rate of pay

Note: The expressions used in this formula are defined in subsection (4).
Pre-CFTS pay for those not working

(3) The pre-CFTS pay for aweek for an incapacitated Reservist who
was not engaged in work before beginning his or her last period of
full-time service is nil.

Definitions

(4) Inthissection:
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Section 113

allowances for an incapacitated Reservist for aweek isthe average
amount of allowances (other than expense allowances) paid to the
Reservist for aweek for hisor her work during the example period.

example period has the meaning given by section 113.

pre-CFTS overtime hours for an incapacitated Reservist means the
average number of hours of overtime worked each week by the
Reservist in hisor her work during the exampl e period.

pre-CFTS overtime rate of pay for an incapacitated Reservist
means the average hourly overtime rate of pay for the Reservist's
overtime in work during the example period.

pre-CFTSrate of pay for an incapacitated Reservist means the
Reservist’s average hourly ordinary time rate of pay for the
Reservist’ swork during the example period.

pre-CFTS weekly hoursfor an incapacitated Reservist means the
average number of hours worked in each week by the Reservist in
his or her work during the example period.

work includes work as a member of the Defence Force (other than
as a part-time Reservist).

Note: A person might have been a Permanent Forces member before
beginning his or her last period of continuous full-time service. This
work is taken into account in working out pre-CFTS pay. However,
work as a part-time Reservist is taken into account in working out
reserve pay.

113 Definition of example period for pre-CFTS pay

(1) For the purposes of section 112, the example period for an
incapacitated Reservist isthe latest period of 2 weeks:

(@) during which the Reservist was continuously engaged in
work (as defined in subsection 112(4)); and

(b) ending before the Reservist began his or her last period of
continuous full-time service.

(2) However, the Commission may determine as the example period:
(a) adifferent 2 week period that it considers reasonable; or
(b) aperiod of adifferent length that it considers reasonable;
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Section 114

if the pre-CFTS pay for the example period under subsection (1)
would not fairly represent the weekly rate at which the Reservist
was being paid for his or her work before beginning the continuous
full-time service.

114 Working out reserve pay

(D)

)

©)

(4)

Reserve pay for persons who were part-time Reservists

The reserve pay for aweek for an incapacitated Reservist who was
a part-time Reservist before beginning his or her last period of
continuous full-time service is worked out using the following
formula:

-~ Reservist’s
Reservist's  Reservist's Rwerré/ :;teg amount of
reservedays x rateof pay | + all%av%//anced s % pay-related
for the week for aday for the weglg alowances
for aday
Note: The expressions used in this formula are defined in subsection (4).

The Reservist’s service chief must advise the Commissionin
writing of the date on which each compensable pay-related
allowance would normally have ceased to be paid to the Reservist
if the Reservist were not incapacitated for service.

Reserve pay for persons who were not part-time Reservists

The reserve pay for aweek for an incapacitated Reservist who was
not a part-time Reservist before beginning his or her last period of
continuous full-time serviceis nil.

Definitions
In this section:

amount of pay-related allowances for an incapacitated Reservist
for aday means the total amount of compensable pay-related
allowances that would have been paid to the Reservist for the day
if the Reservist were not incapacitated for service.
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Section 114A

Note: The Reservist’s pay-related allowances might be adjusted under
Part 5.

compensable pay-related allowance for an incapacitated Reservist
means a pay-related allowance:

(a) that was being paid to the Reservist immediately before the
Reservist began his or her last period of continuous full-time
service; or

(b) that would be paid to the Reservist because the Reservist is
promoted, as mentioned in paragraph 186(2)(b).

example period for an incapacitated Reservist means:
(a) thelatest period of one year:
(i) during which the Reservist was a part-time Reservist;
and
(if) ending before the Reservist began his or her last period
of continuous full-time service; or
(b) such other period that the Commission determinesis
reasonable.

pay-related allowance days for an incapacitated Reservist for a
week means the average number of days (if any) served each week
during the example period for which the Reservist was paid a
pay-related allowance.

rate of pay for an incapacitated Reservist for a day means the
amount of pay that the Reservist would have been paid for the day
as a part-time Reservist if the Reservist were not incapacitated for
service.

Note: The Reservist’ srate of pay might be adjusted under Part 5.

reserve days for an incapacitated Reservist for aweek means the
average number of days (if any) served each week during the
example period for which the Reservist was paid as a part-time
Reservist.

114A Example periodsfor thoseinjured as continuous full-time
Reservists

(1) For the purposes of the definition of example period in
sections 113 and 114 for an incapacitated Reservist who was a
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continuous full-time Reservist when the service injury was
sustained, or the service disease was contracted, the Commission
may determine, as the end of the example period, atime before the
onset date for the Reservist’ s incapacity for service or work
(instead of atime before the Reservist began his or her last period
of continuous full-time service).

(2) If the Commission does so, areferencein sections 112, 113 and
114 to atime before the Reservist began his or her last period of
continuous full-time service is taken instead to be areference to a
time before the onset date for the Reservist’ sincapacity.

Subdivision E—Working out actual earnings

115 Working out actual earnings

(1) Theactual earningsfor aweek for an incapacitated Reservist
means the amount worked out using the following formula:

Reservist’'s actual Reservist's actual -
ADF pay + pay-related allowances + im\:nge;ﬁftnug
for the week for the week 9

(2) The Reservist’sactual ADF pay for a week means the amount of
pay that the Reservist earns for the week as a part-time Reservist.

(3) The Reservist’sactual pay-related allowances for aweek means
the total amount of compensable pay-related allowances (as
defined in subsection 114(4)) that are paid to the Reservist for the
week.

(4) The Reservist’sactual civilian earnings means the greater of the
following amounts:
(a) theweekly amount (if any) that the Reservist isableto earn
in suitable work;
(b) the amount the Reservist earns (including from allowances
other than expense alowances) for the week from civilian
work that he or she undertakes for the week.

Note: Section 181 sets out some matters the Commission must have regard
to in determining how much the person is able to earn under

paragraph (4)(a).
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Division 6—Wor king out normal and actual earningsfor
cadets and declared members

116 Regulations may prescribe methods for working out normal and
actual earningsfor cadets and declared members

The regulations may prescribe one or more methods of working out
the normal earnings and actual earnings for persons who are cadets
or declared members.

Note: The regulations may also modify the application of this Part in respect
of cadets and declared members (see section 439).
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Section 117

Part 4—Compensation for incapacity for work for
former members

Divison 1—Entitlement to compensation

117 Simplified outline of this Part

This Part provides for compensation to be provided for former
members who are incapacitated for work as aresult of a service
injury or disease. The Commission must have accepted liability for
the injury or disease, and a claim must have been made in respect
of the former member, to be entitled to the compensation.

The amount of compensation a person receives for aweek depends
on the difference between the person’s normal and actual earnings
for the week. The person’s normal earnings are a notional amount.
The person’ s actual earnings are based on how much the person
actually earnsfor the week.

Normal earnings are worked out under Divisions 3to 8.

Division 3 appliesto a person who left the Defence Force as a
Permanent Forces member. Division 4 appliesto a person who |eft
the Defence Force as a continuous full-time Reservist.

Divisions 5 to 8 apply to a person who left the Defence Force as a
part-time Reservist. The Division that applies depends on the
person’ s status (for example, as a Permanent Forces member or a
Reservist) when the service injury or disease occurred and on
leaving the Defence Force.

Division 9 applies to a person who was a cadet or declared
member.
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Section 118

Part 5 of this Chapter contains other important rules that apply in
working out normal earnings, actual earnings and the amount of
compensation generaly.

118 Compensation for incapacitated former members

(1) The Commonwealth isliableto pay compensation to a person for a
week if:
(@) the personisaformer member; and

(b) the Commission has accepted liability for a serviceinjury or
disease of the person; and

(c) theserviceinjury or disease results in the person’sincapacity
for work for the week; and

(d) aclaimfor compensation in respect of the person has been
made under section 319.

Note: This section might be affected by the following provisions:

€) sections 50, 52 and 329 (failure to undergo examination or
rehabilitation program);

(b) section 119 (aggravations etc.);

(© sections 120 and 121 (persons who are 63 or more);

(d) section 122 (imprisonment of persons);

(e section 138 (small amounts of compensation);

) section 196 (compensation for part weeks).

(2) The amount of compensation that the Commonwealth isliableto
pay is:

(a) if aperson has chosen to receive a Specia Rate Disability
Pension under Part 6—the amount worked out under Part 6;
or

(b) otherwise—the amount worked out under Division 2 of this
Part.

Note: The Commonwealth is not liable to pay compensation if the amount
worked out under Division 2 is nil or a negative amount.
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119 No compensation in certain casesrelating to aggravations etc. of
injuriesor diseases
The Commonwealth is only liable, under section 118, to pay
compensation in respect of an aggravated injury or disease if it is
because of the aggravation or material contribution (whether

wholly or partly) that the service injury or disease resultsin the
person’ s incapacity for work for the week.

120 Compensation for those over 65

Other than as provided in section 121, the Commonwealth is not
liable to pay compensation to a person to whom section 118
appliesif the person is 65 or older.

121 Compensation for those over 63

(1) Thissection appliesto aperson if:
(a) section 118 appliesto the person; and
(b) the person’sserviceinjury issustained, or service diseaseis
contracted, when the person is 63 or older.

(2) The Commonwealth isonly liable, under section 118, to pay
compensation to the person for a maximum of 104 weeks (whether
consecutive or not) during which the person isincapacitated for
work.

122 Personswho areimprisoned

The Commonwealth is not liable to pay compensation for aweek
to a person to whom section 118 appliesif the person isimprisoned
for the week in connection with his or her conviction of an offence.
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Section 123

Division 2—Amount of compensation (other than for those

who have chosen to receive a Special Rate
Disability Pension)

Subdivision A—Simplified outline of this Division

123 Simplified outline of this Division

This Division tells you how to work out the amount of
compensation aformer member receives for aweek during which
her or she isincapacitated for work (other than for a person who
has chosen to receive a Special Rate Disability Pension).

Subdivision B—Amount of compensation generally

124 Simplified outline of this Subdivision

Different methods for working out the amount of compensation
apply in different situations (such as where aperson is aso
receiving Commonwealth superannuation). This Subdivision gives
an overview of where these different methods are found in this
Division.

The normal rule for working out the amount of compensation is
found in Subdivision C.

Special rules apply in the following cases:

(@ retired persons who are receiving Commonwesalth
superannuation (see section 126);

(b) those maintained in hospitals etc. (see section 127);

(c) those receiving small amounts of compensation
(see Subdivision E);

110
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Section 125

(d) those who choose to receive a Special Rate
Disability Pension (see Part 6).

125 Amount of compensation for former members

Amount of compensation generally

(1) Generdly, the amount of compensation that the Commonwealth is
liable, under section 118, to pay to a person for aweek isworked
out under Subdivision C.

Amount of compensation for others

(2) Subsection (1) does not apply if any of the following provisions
apply instead:
(a) section 126 (retired persons receiving Commonwealth
superannuation);
(b) section 127 (those maintained in hospitals etc.);
(c) Subdivision E (small amounts of compensation);

(d) Part 6 (those who choose to receive a Special Rate Disability
Pension).

No compensation if amount worked out is nil or a negative amount

(3) If an amount of compensation worked out under this Division is nil
or a negative amount, then the Commonwealth is not liable to pay
the compensation for the week.

126 Amount of compensation for retired personsreceiving
Commonwealth superannuation

The amount of compensation that the Commonwealth isliable,
under section 118, to pay for a week to a person who:
(a) hasretired voluntarily, or is compulsorily retired, from his or
her work; and
(b) receives either or both a pension or lump sum under a
Commonwealth superannuation scheme as aresult of the
retirement;
isworked out in accordance with the following sections:
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Section 127

(c) if the person isreceiving only a pension—section 134;
(d) if the person has received only alump sum—section 135;

(e) if the person isreceiving a pension and has received alump
sum—section 136.

127 Amount of compensation for former memberswho are
maintained in hospital etc.

Application of section

(1) Thissection appliesto a person (the patient) if:

(a) the patient has been continuously maintained in a hospital or
other ingtitution as aresult of a serviceinjury or disease for at
least one year; and

(b) the patient is still being maintained as such a patient; and

(c) the patient has:

(i) no dependants; and
(ii) no dependent young persons (see subsection (4)); and
(iif) no carer for a dependent young person (see
subsection (4)); and

(d) subsection 125(1) would apply to the patient but for the
operation of this section.

Amount of compensation

(2) The Commission must determine the amount of compensation that
it considers reasonable that the Commonwealth is liable, under
section 118, to pay to the patient for each week during which he or
she is so maintained. However, the amount must be at |east
one-half of, and not more than, the amount of compensation that
would otherwise have been payable to the patient for aweek if
subsection 125(1) had applied.

Matters to be considered

(3) In determining the amount, the Commission must have regard to:

(a) the present and probable future needs and expenses of the
patient; and
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(b) the period during which the patient islikely to remain a
patient in the hospital or the other institution.

The Commission must not have regard to any other matter.
Definitions
(4) Inthissection:

carer for a dependent young person means a person:
(&) whoiswholly or mainly maintained by the patient; and
(b) who hasthe care of a dependent young person (other than a
person who has that care only because the patient
remunerates that person for caring for the young person).

dependent young person means an eligible young person who is
dependent on the patient.

Subdivision C—Amount of compensation where no
Commonwealth superannuation isreceived

128 Simplified outline of this Subdivision

This Subdivision tells you the normal rule for working out the
amount of compensation for aformer member.

The person is paid afull amount of compensation for at |east the
first 45 weeks of the incapacity. A reduced rate of compensation
might be paid after that depending on how many hours aweek the
person isworking.

129 Amount of compensation for maximum rate weeks

(1) If subsection 125(1) appliesto a person, the amount of
compensation that the Commonwealth is liable, under section 118,
to pay to the person for aweek that is a maximum rate week is
worked out using the following formula:

Person’s normal earnings _ Person’s actual earnings
for the week for the week
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Note: Section 132 defines normal earnings and actual earnings.

(2) Inthis Subdivision, aweek isamaximum rate week for a person
who isincapacitated for work if:
(a) itisaweek during which:
(i) the person’sincapacity prevents the person from
working his or her normal weekly hours; or
(i) if the person isworking hisor her normal weekly hours,
the person’ sincapacity prevents the person from
working at the level at which he or she worked before
the incapacity; and
(b) thetotal number of hoursin that week, and in all previous
maximum rate weeks (if any), during which the incapacity
has prevented the person from so working, does not exceed
45 times the person’ s normal weekly hours.

Note: Section 132 defines normal weekly hours.

130 Amount of compensation for the week whose hour s exceed 45
timesthe normal weekly hours

(1) If during, but before the end of, a particular week the total number
of hours worked out in accordance with paragraph 129(2)(b)
exceeds 45 times the normal weekly hours for a person, then:

() subsection (2) appliesin respect of the hours that elapse
before that number is exceeded (the maximum rate hours as
defined in subsection (2)); and

(b) subsection (3) appliesin respect of the remaining hoursin the
week (the reduced rate hours as defined in subsection (3)).

Note: Section 132 defines normal weekly hours.

Amount of compensation in respect of maximum rate hours

(2) Theamount of compensation that the Commonwealth isliable,
under section 118, to pay to a person in respect of the maximum
rate hoursis worked out using the following formula:
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Section 130
Person’s , ,
maximum rate hours Person’s Person’s
. x | normal earnings — actual earnings
Person’s for the week for the week

normal weekly hours

where:

maximum rate hours for a person means the total number of hours
in the week:
(a) that would have counted towards the person’s normal weekly
hours (whether those hours are worked or not); and
(b) that elapse before the total number of hours worked out in
accordance with paragraph 129(2)(b) exceeds 45 times the
person’s normal weekly hours.

Note: Section 132 defines normal weekly hours, normal earnings and
actual earnings.

Amount of compensation in respect of reduced rate hours

The amount of compensation that the Commonwealth isliable,
under section 118, to pay to a person in respect of the reduced rate
hours is worked out using the following formula:

Person’s
reduced rate hours Person’s
Person’'s X reduced compensation amount

normal weekly hours

where:

reduced compensation amount for a person means the amount of
compensation worked out in accordance with section 131 if that
section had applied for the whole week.

reduced rate hours for a person means the total number of hours
worked out using the following formula:

Person’s

normal Weekly hours ~ Person’ s maximum rate hours

Note: Section 132 defines normal weekly hours. Subsection (2) defines
maximum rate hours.
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131 Amount of compensation after 45 weeks

(1) If subsection 125(1) appliesto a person, the amount of
compensation that the Commonwealth isliable, under section 118,
to pay to the person for aweek (other than aweek in respect of
which section 129 or 130 applies) is worked out using the
following formula:

Person’s Person’s Person’s
adjustment percentage x normal earnings | — actual earnings
for the week for the week for the week

(2) Inthissection:

adjustment percentage for a person for aweek meansthe
following percentage:
(a) if the person is not working during that week—75%;
(b) if the person isworking for 25% or less of his or her normal
weekly hours during that week—=80%;
(c) if the person isworking for more than 25% but not more than
50% of his or her normal weekly hours during that week—
85%;
(d) if the person isworking for more than 50% but not more than
75% of his or her normal weekly hours during that week—
90%;
(e) if the person isworking for more than 75% but less than
100% of his or her normal weekly hours during that week—
95%;
(f) if the person isworking for 100% or more of his or her
normal weekly hours during that week—2100%.

Note: Section 132 defines normal weekly hours, normal earnings and
actual earnings.

132 Definitions of actual earnings, normal earnings and normal
weekly hours

(1) InthisPart:

actual earnings for a person for aweek means the greater of the
following amounts:
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(&) theweekly amount (if any) that the personisableto earnin
suitable work;

(b) the amount (if any) that the person earns for the week
(including from allowances other than expense allowances)
from any work that is undertaken by the person during the
week.

Note 1: Bonuses are excluded from the calculation of actual earnings under
section 180.

Note 2: Section 181 sets out some matters that the Commission must have
regard to in determining the amount that the person is able to earn
under paragraph (a).

(2) Usethistable to work out the normal earnings and the normal
weekly hours for a person:

Definitions of normal earnings and normal weekly hours

Item  For thistype of person normal earnings normal weekly hours
has the meaning means...

given by...
1 A person who was a Division 3 37.5 hours
Permanent Forces member
immediately before last
ceasing to be a member
2 A person who was a Division 4 (a) if the person has
continuous full-time chos_en pre-CFTS
Reservist immediately earnings under
before last ceasing to be a section 143—the
member number of hours
worked out under
section 150; or
(b) otherwise—37.5
hours
3 A personwhoisorwasa  Division5 the number of hours
part-time Reservist to worked out under
whom section 152 applies section 158
4 A personwhoisorwasa  Division 6 37.5 hours

part-time Reservist to
whom section 160 applies
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Definitions of normal earnings and normal weekly hours

Item  For thistype of person normal earnings normal weekly hours
has the meaning means...

given by...
5 A personwhoisorwasa  Division7 37.5 hours
part-time Reservist to
whom section 163 applies
6 A personwhoisorwasa  Division 8 (@) if the person has
part-time Reservist to chosen pre-CFTS
whom section 166 applies earnings under
section 167—the
number of hours
worked out under
section 174; or
(b) otherwise—37.5
hours
7 A former cadet or the regulations the number of hours
declared member (see Division 9) worked out under the
regulations (see
Division 9)
Note 1: If aperson’s normal earnings are less than the federal minimum wage,

then the person’s normal earnings are instead the federal minimum
wage (see section 179).

Note 2: Certain amounts (such as bonuses) are excluded from the calculation
of normal earnings under section 180.

Subdivision D—Amount of compensation where
Commonwealth superannuation isreceived

133 Simplified outline of this Subdivision

This Subdivision tells you how to work out the amount of
compensation a person receives for aweek if the person receives or
has received Commonwealth superannuation.

The method of working out the amount of compensation depends
on whether the person:
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(@ isreceiving only a Commonwealth superannuation
pension (see section 134); or

(b) hasreceived only a Commonwealth
superannuation lump sum (see section 135); or

(c) hasreceived alump sum and is receiving a pension
(see section 136).

Basicaly, the amount of compensation paid is the amount worked
out under Subdivision C reduced by the amount of superannuation
received.

134 Amount of compensation for retired person receiving only
Commonwealth superannuation pension

(1) If paragraph 126(c) appliesto a person, the amount of
compensation that the Commonwealth isliable, under section 118,
to pay to the person for aweek isworked out using the following
formula:

Person’s Subdivision C _ Person’ s superannuation
compensation amount pension amount

(2) Inthis Subdivision:

Subdivision C compensation amount for a person for aweek
means the amount of compensation the person would have been
paid for the week if Subdivision C had applied.

superannuation pension amount for a person who receives a
pension for aweek under a Commonweslth superannuation scheme
means.

(a) if the schemeidentifies a part of the pension as attributable to
the contributions made under the scheme by the
Commonwealth, a Commonwealth authority or alicensed
corporation—the amount of that part; or

(b) in any other case, either:

(i) the amount assessed by the Commission to be the part
of the pension that is attributable to the contribution
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made under the scheme by the Commonwealth, a
Commonwealth authority or alicensed corporation; or

(it) if such an assessment cannot be made—the amount of
the pension received by the person for the week.

135 Amount of compensation for retired person who hasreceived

(D)

)

only Commonwealth superannuation lump sum

If paragraph 126(d) applies to a person, the amount of
compensation that the Commonwealth isliable, under section 118,
to pay to the person for aweek isworked out using the following
formula:

Person’ s superannuation

Person’s Subdivision C _ _ lump sum amount

compensation amount Person’ s superannuation
age-based number

In this Subdivision:

superannuation age-based number for a person who receives a
lump sum under a Commonwealth superannuation scheme means
the number that is advised by the Australian Government Actuary
by reference to the person’s age on the day on which the lump sum
ispaid.
superannuation lump sum amount for a person who receives a
lump sum under a Commonwealth superannuation scheme means.
(a) if the schemeidentifies a part of the lump sum as attributable
to the contributions made under the scheme by the
Commonwealth, a Commonweal th authority or alicensed
corporation—the amount of that part; or
(b) inany other case, either:
(i) the amount assessed by the Commission to be the part
of the lump sum that is attributable to the contribution
made under the scheme by the Commonwealth, a
Commonwealth authority or alicensed corporation; or

(ii) if such an assessment cannot be made—the amount of
the lump sum.

Note: Subsection 134(2) defines Subdivision C compensation amount.
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136 Amount of compensation for retired person receiving both
superannuation pension and lump sum

If paragraph 126(e) appliesto a person, the amount of
compensation that the Commonwealth is liable, under section 118,
to pay to the person for aweek is worked out using the following

formula:
Person’s , . Person’ s superannuation
Subdivison C | Person’s superannuation lump sum amount
L pension amount + : :
compensation for the week Person’ s superannuation
amount age-based number

Note: Subsection 134(2) defines Subdivision C compensation amount and
superannuation pension amount. Subsection 135(2) defines
superannuation age-based number and superannuation lump sum
amount.

Subdivision E—Small amounts of compensation

137 Simplified outline of this Subdivision

Under this Subdivision, a person who receives weekly
compensation of $150 or lessis entitled to convert that amount into
alump sum if the person is still working or isreceiving or has
received Commonwealth superannuation.

If the person later stops working because the person’s condition
deteriorates, or the person stops receiving the superannuation, then
the person can be paid compensation on aweekly basis again.

138 Converting small amounts of weekly compensation into lump
sum compensation

(1) Thissection appliesif:
() apart from this section, the Commonwealth would be liable
to pay an amount of compensation, worked out in accordance
with subsection 125(1) or section 126, of $150 or lessfor a
person’ s incapacity for work for aweek; and

(b) the person:
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(i) isengaged in work; or
(i) isreceiving apension under a Commonwealth
superannuation scheme; or
(iii) hasreceived alump sum under a Commonwealth
superannuation scheme; and
(c) the Commission is satisfied that the degree of the person’s
incapacity is unlikely to change; and
(d) the person advises the Commission in writing that he or she
chooses to receive alump sum under this Division rather than
weekly payments.
Notel:  The Commonwesalth might later be liable for weekly compensation if

the person becomes unable to engage in work or stops receiving
superannuation (see section 139).

Note 2: The amount of $150 isindexed under section 404.
(2) Instead of being liable to pay compensation for that week and
future weeks, the amount of compensation that the Commonwealth

isliable to pay isthe amount of the lump sum worked out using the
following formula:

52 x Weekly amount x KSpecified number + 1}” - l}

Specified number x KSpecified number + 1)“]

Note: This section might be affected by the following provisions:

€) sections 50, 52 and 329 (failure to undergo examination or
rehabilitation program);

(b) section 122 (persons who are imprisoned);

(© subsection 125(3) (nil and negative amounts).

(3) Inthissection:

n means the number worked out using the formula:

Number of days
365

where:

122
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number of days means the number of days in the period beginning
on the day after the day on which the person advises the
Commission of his or her choice under paragraph (1)(d) and
ending:

(a) if the person’s serviceinjury is sustained, or service disease
is contracted, before the person turns 63—on the day before
the person turns 65; and

(b) if the person’s serviceinjury is sustained, or service disease
is contracted, on or after the day on which the person turns
63—on the day before the person is no longer entitled to
compensation under this Part.

specified number means the number specified in writing (in
decimal notation) by the Commission for the purposes of this
definition.

weekly amount means the amount payable to the person under
section 118 for the week in which the person advises the
Commission of his or her choice under paragraph (1)(d).

139 Weekly compensation following conver sion of weekly amounts
toalump sum

(1) Thissection appliesif:

(a) the Commonwealth has paid alump sum to a person under
section 138 in respect of the person’sincapacity for work;
and

(b) either:

(i) subparagraph 138(1)(b)(i) applied and the person’s
condition later deteriorates to the extent that the person
isno longer able to engage in work; or

(ii) subparagraph 138(1)(b)(ii) applied and the person stops
receiving the pension under the Commonwealth
superannuation scheme; and

(c) the Commission is satisfied that the person’sincapacity is
likely to continue indefinitely.

(2) The Commonwealth isliableto pay compensation under
section 118 for each week during which the person continues to be
incapacitated for work.
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Note: This section might be affected by the following provisions:
@ sections 50, 52 and 329 (failure to undergo examination or
rehabilitation program);
(b) sections 120 and 121 (persons who are 63 or more);
(© section 122 (imprisonment of persons);
(d) section 196 (compensation for part weeks).

(3) The amount of compensation that the Commonwealth isliableto
pay for aweek isworked out using the following formula:

Person’s SubdivisonCor D _ Weekly amount
compensation amount

Note: The Commonwealth is not liable to pay compensation if the amount
worked out is nil or a negative amount (see subsection 125(3)).

(4) Insubsection (3):

Subdivision C or D compensation amount for a person for aweek
means the amount of compensation the person would have been
paid for the week if Subdivision C or D had applied.

weekly amount has the same meaning as in subsection 138(3).
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Division 3—Wor king out normal earningsfor certain
former Permanent Forces members

140 Simplified outline of this Division

This Division tells you how to work out the normal earnings for a
person who left the Defence Force as a Permanent Forces member.

The normal earnings are based on how much the person would
have earned for the week if the person were still a Permanent
Forces member.

Normal earnings worked out under this Division might be adjusted
under Part 5.

141 Working out normal earnings

(1) The normal earnings for aweek for a person who was a
Permanent Forces member immediately before last ceasing to be a
member of the Defence Force means the amount worked out using
the following formula:

Person’s ADF pay  Person’'s allowance component + $100
for the week for the week

Note: The amount of $100 is indexed under section 183.

(2) The person’s ADF pay for aweek means the amount of pay that
the person would have earned for the week as a Permanent Forces
membey if:

(a) the person were still a Permanent Forces member; and
(b) the person were not incapacitated for service.

Note: The person’s ADF pay for aweek might be adjusted under Part 5.

(3) The person’s allowance component for a week means the total
amount of compensable pay-related allowances that would have
been paid to the person for the week if:

(@) the person were still a Permanent Forces member; and
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(b) the person were not incapacitated for service.

Note: The person’ s allowance component for aweek might be adjusted
under Part 5.

(4) The person’s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were still a Permanent Forces member; and
(b) the person were not incapacitated for service.

(5) Inthissection:

compensable pay-related allowance for a person means a
pay-related allowance:
(a) that was being paid to the person immediately before the
person last ceased to be a member of the Defence Force; or
(b) that the person would have been paid after completing his or
her initial training, as mentioned in section 189.
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Division 4—Wor king out normal ear nings and normal
weekly hoursfor certain former continuous
full-time Reservists

Subdivision A—Simplified outline of this Division

142 Simplified outline of this Division

This Division tells you how to work out the normal earnings for a
person who left the Defence Force as a continuous full-time
Reservist.

The person has a one-off choice between 2 ways of working out
normal earnings. Normal earnings can be based on the amount the
person would have earned if the person were still a continuous
full-time Reservist. (Thisamount is called the ADF earnings.)
Alternatively, normal earnings can be based on the person’s
earnings from other work engaged in before beginning his or her
last period of continuous full-time service. (Thisamount is called
the pre-CFTS earnings.)

Normal earnings worked out under this Division might be adjusted
under Part 5.

Subdivision E tells you how to work out the normal weekly hours
for a person who chooses the pre-CFTS earnings. (Normal weekly
hours for a person who chooses the ADF earnings are 37.5 hours
(see subsection 132(2).)

Subdivision B—Working out normal earnings

143 Working out normal earnings

(1) Thenormal earningsfor aweek for a person who was a
continuous full-time Reservist immediately before last ceasing to
be a member of the Defence Force means whichever of the
following amounts is chosen by the person:
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)

©)

(&) the amount of the person’s ADF earnings for aweek (see
Subdivision C);

(b) the amount of the person’s pre-CFTS earnings for a week
(see Subdivision D).

The person must inform the Commission in writing of his or her
choice between the ADF earnings and the pre-CFTS earnings.

The person is only entitled to make one choice for all weeksin
respect of which subsection (1) applies. The person cannot change
his or her choice once it has been made.

Subdivision C—Working out ADF ear nings

144 Working out ADF earnings

(D

)

©)

The ADF earnings for aweek for a person who was a continuous

full-time Reservist immediately before last ceasing to be a member

of the Defence Force means the amount worked out using the
following formula:

Person’s ADF pay  Person’'s allowance component + $100
for the week for the week

Note: The amount of $100 is indexed under section 183.

The person’s ADF pay for aweek means the amount of pay that
the person would have earned for the week as a continuous
full-time Reservist if:

(a) the person were still a continuous full-time Reservist; and
(b) the person were not incapacitated for service.

Note: The person’s ADF pay for aweek might be adjusted under Part 5.

The person’ s allowance component for a week means the total
amount of compensable pay-related allowances that would have
been paid to the person for the week if:

(@) the person were still a continuous full-time Reservist; and
(b) the person were not incapacitated for service.

Note: The person’ s allowance component for aweek might be adjusted
under Part 5.

128
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(4) The person’s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were still a continuous full-time Reservist; and
(b) the person were not incapacitated for service.

(5) Inthissection:

compensable pay-related allowance for a person means a
pay-related allowance:

(a) that was being paid to the person immediately before the
person last ceased to be a member of the Defence Force; or

(b) that the person would have been paid after completing his or
her initial training, as mentioned in section 189.

Subdivision D—Working out pre-CFTS earnings

145 Simplified outline of this Subdivision

The pre-CFTS earnings are worked out by looking back at the
period before the person began his or her last period of continuous
full-time service. During this period, the person might have been a
part-time Reservist aswell as being engaged in work.

The person’s pre-CFTS earnings has 2 components:. pre-CFTS pay
and reserve pay.

The person’s pre-CFTS pay is based on earnings from work the
person was engaged in before beginning the last period of
continuous full-time service. The work engaged in might be
civilian work or defence work (as some people become continuous
full-time Reservists after being Permanent Forces members).

The person’ s reserve pay is based on earnings from serviceasa
part-time Reservist.
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146 Working out pre-CFTS earnings

(D

)

The pre-CFTS earnings for aweek for a person who was a
continuous full-time Reservist immediately before last ceasing to
be a member of the Defence Force means the amount worked out
using the following formula:

Person’s pre-CFTS pay n Person’ s reserve pay
for the week for the week

In this section;

pre-CFTS pay for a person for a week means the amount worked
out under section 147.

reserve pay for aperson for aweek means the amount worked
under section 149.

147 Working out pre-CFTS pay

(1)

)

Pre-CFTS pay for those engaged in work before beginning last
period of full-time service

The following formula sets out how to work out the pre-CFTS pay
for aweek for a person who was engaged in work before beginning
his or her last period of continuous full-time service:

Person’s
Person’spre-CFTS Person’s allowances
W@E/thﬁrs X rate of pay + for the week

Notel:  Theexpressionsused in thisformulaare defined in subsection (4).
Note2:  The person’s pre-CFTS pay might be adjusted under Part 5.

If the person was required to work overtime on aregular basisin
that work, the pre-CF TS pay for aweek also includes the amount
worked out using the following formula:

Person’s pre-CFTS Person’s pre-CFTS
overtime hours overtime rate of pay

Note: The expressions used in this formula are defined in subsection (4).
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©)

(4)

Pre-CFTS pay for those not working

The pre-CFTS pay for aweek for a person who was not engaged
in work before beginning his or her last period of continuous
full-time service is nil.

Definitions
In this section:

allowances for a person for aweek is the average amount of
allowances (other than expense alowances) paid to the person for a
week for his or her work during the example period.

example period has the meaning given by section 148.

pre-CFTS overtime hoursfor a person means the average number
of hours of overtime worked each week by the person in his or her
work during the example period.

pre-CFTS overtime rate of pay for a person means the average
hourly overtime rate of pay for the person’s overtime in his or her
work during the example period.

pre-CFTSrate of pay for a person means the person’s average
hourly ordinary time rate of pay for the person’s work during the
example period.

pre-CFTS weekly hours for a person means the average number of
hours worked in each week by the person in his or her work during
the example period.

work includes work as a member of the Defence Force (other than
as a part-time Reservist).

Note: A person might have been a Permanent Forces member before
beginning his or her last period of continuous full-time service. This
work is taken into account in the pre-CFTS pay. However, work as a
part-time Reservist is taken into account in working out the reserve

pay.
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148 Definition of example period for former continuous full-time

(1)

)

Reservists

For the purposes of section 147, the example period for a person
who was a continuous full-time Reservist immediately before last
ceasing to be amember of the Defence Force is the latest period of
2 weeks:
(a) during which the person was continuously engaged in work
(as defined in subsection 147(4)); and
(b) ending before the person began his or her last period of
continuous full-time service.

However, the Commission may determine as the example period:
(@) adifferent 2 week period that it considers reasonable; or
(b) aperiod of adifferent length that it considers reasonable;

if the pre-CFTS pay for the example period under subsection (1)
would not fairly represent the weekly rate at which the person was
being paid for his or her work before beginning the continuous
full-time service.

149 Working out reserve pay

(D

)

Reserve pay for persons who were part-time Reservists

The reserve pay for aweek for a person who was a part-time
Reservist immediately before beginning his or her last period of
continuous full-time service is the amount worked out using the
following formula:

' Person's
Person's Person's Pe?elogtzd amount of
reserve days x rateof pay | + all%ivyance davs = pay-related
for the week for aday for the Weglgl allowances
for aday
Note: The expressions used in this subsection are defined in subsection (4).

The person’ s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were gtill a part-time Reservist; and
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Section 149

©)

(4)

(b) the Reservist were not incapacitated for service.

Reserve pay for persons who were not part-time Reservists

The reserve pay for aweek for a person who was not a part-time
Reservist immediately before beginning his or her last period of
continuous full-time service is nil.

Definitions
In this section:

amount of pay-related allowances for a person for a day means the
total amount of compensabl e pay-related allowances that would
have been paid to the person for the day if:

(a) the person were gtill a part-time Reservist; and
(b) the person were not incapacitated for service.

Note: The person’ s pay-related allowances might be adjusted under Part 5.

compensable pay-related allowance for a person means a
pay-related allowance:

(a) that was being paid to the person immediately before the
person began his or her last period of continuous full-time
service; or

(b) that would be paid to the person because the person is
promoted, as mentioned in section 186.

example period for a person who was a part-time Reservist
immediately before beginning his or her last period of continuous
full-time serviceis:

(@) thelatest period of one year:
(i) during which the person was a part-time Reservist; and
(ii) ending before the person began that continuous
full-time service; or

(b) such other period that the Commission determinesis
reasonable.

pay-related allowance days for a person for aweek means the
average number of days (if any) served each week during the
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Section 150

example period for which the person was paid an amount of
pay-related allowances.

rate of pay for a person for aday means the amount of pay that the
person would have been paid for the day as a part-time Reservist if:

(a) the person were gtill a part-time Reservist; and
(b) the person were not incapacitated for service.

Note: The person’ srate of pay might be adjusted under Part 5.

reserve days for a person for aweek means the average number of
days (if any) served each week during the example period for
which the person was paid as a part-time Reservist.

Subdivision E—Working out normal weekly hoursfor persons
who have chosen pre-CFTS earnings

150 Working out normal weekly hoursfor personswho have chosen
pre-CFTS earnings

(1) The normal weekly hoursfor a person who has chosen the
pre-CFTS earnings under section 143 are worked out using the
following formula:

Person’'s n Person’s n Person’s
pre-CFTS weekly hours = pre-CFTS overtime hours = ADF hours

(2) Inthissection:

ADF hours for a person means the average number of hours per
week (if any) during the example period (as defined in subsection
149(4)) for which the person was paid as a part-time Reservist.

pre-CFTS overtime hours has the meaning given by subsection
147(4).

pre-CFTS weekly hours has the meaning given by subsection
147(4).
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Section 151

Division 5—Working out normal ear nings and normal
weekly hoursfor former part-time Reservists
who wer e engaged in civilian work

Subdivision A—Simplified outline of this Division

151 Simplified outline of this Division

This Division tells you how to work out the normal earnings for a
person who:

(@ wasapart-time Reservist when the service injury
or disease occurred; and

(b) wasstill apart-time Reservist when he or she left
the Defence Force; and

(c) wasworking in civilian work before leaving the
Defence Force.

The person’s normal earnings are made up of an ADF component
and a civilian component. The ADF component is based on how
much the person would have earned as a part-time Reservist if the
person were still a part-time Reservist. The civilian component is
based on how much the person earned from civilian work during
an example period taken before the person | eft the Defence Force.

Normal earnings worked out under this Division might be adjusted
under Part 5.

Subdivision E tells you how to work out the normal weekly hours
for the person.
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Subdivision B—Working out normal ear nings of for mer
part-time Reservists who wer e engaged in civilian
work

152 Application of this Division to former part-time Reservists who
wer e engaged in civilian work

This Division appliesto a person in respect of aweek if:

(a) the person was a part-time Reservist immediately before last
ceasing to be a member of the Defence Force; and

(b) the person isincapacitated for work for the week as aresult
of aserviceinjury or disease; and

(c) the person was also a part-time Reservist when the service
injury was sustained or the service disease was contracted;
and

(d) the person was engaged in civilian work before last ceasing
to be amember of the Defence Force.

The person is called an incapacitated person in this Division.
153 Working out normal earnings

(1) Thenormal earnings for an incapacitated person for aweek isthe
amount worked out using the following formula:

Person’s ADF component - Person’s civilian component
for the week for the week

(2) Inthissection:

ADF component for an incapacitated person for aweek means the
amount worked out under Subdivision C.

civilian component for an incapacitated person for aweek means
the amount worked out under Subdivision D.
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Section 154

Subdivision C—Working out the ADF component of normal

earnings

154 Working out the ADF component of normal ear nings

(D)

)

©)

The ADF component for aweek for an incapacitated person is the
amount worked out using the following formula:
' Person’s
Person’s Person’s Perfglrétsed amount of
reserve days x rateof pay | + allrz)?/vyanced s X pay-related
for theweek  for aday for the We:&' allowances
for aday
Note: The expressions used in this subsection are defined in subsection (3).

The person’ s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were gtill a part-time Reservist; and
(b) the person were not incapacitated for service.

In this section:

amount of pay-related allowances for an incapacitated person for
aday means the total amount of compensable pay-related
allowances that would have been paid to the person for the day asa
part-time Reservist if:

(@) the person were till a part-time Reservist; and

(b) the person were not incapacitated for service.
Note: The person’s pay-related allowances might be adjusted under Part 5.
compensable pay-related allowance for an incapacitated person
means a pay-related allowance that was being paid to the person

immediately before the person last ceased to be a member of the
Defence Force.

example period has the meaning given by section 155.

pay-related allowance days for an incapacitated person for aweek
means the average number of days (if any) served each week
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Section 155

during the example period for which the person was paid an
amount of pay-related allowances.

rate of pay for an incapacitated person for a day means the amount
of pay that the person would have been paid for the day asa
part-time Reservist if:

(@) the person were still a part-time Reservist; and

(b) the person were not incapacitated for service.

Note: The person’ s rate of pay might be adjusted under Part 5.

reserve days for an incapacitated person for aweek meansthe
average number of days (if any) served each week during the
example period for which the person was paid as a part-time
Reservist.

155 Definition of example period for ADF component of normal
earnings

For the purposes of section 154 and the definitions of defence days
and defence hoursin section 158, the example period for an
incapacitated person is:
(@) thelatest period of one year:
(i) during which the person was a part-time Reservist; and
(if) ending before the person last ceased to be a member of
the Defence Force; or

(b) such other period that the Commission determinesis
reasonable.

Subdivision D—Working out the civilian component of nor mal
earnings
156 Working out the civilian component of normal ear nings

(1) Thecivilian component for aweek for an incapacitated personis
the amount worked out using the following formula:
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)

©)

(4)

Average number of days
per week (if any)
during the example period  x Person’s civilian daily earnings
for which the person
was paid civilian daily earnings

The following formula sets out how to work out the civilian daily
earnings for an incapacitated person:

Person’scivilian _ Person’scivilian + Person’ s allowances
daily hours rate of pay for the day

Notel:  Theexpressionsused in thisformulaare defined in subsection (4).

Note2:  The person’scivilian daily earnings might be adjusted under Part 5.

If the incapacitated person was required to work overtime on a
regular basisin hisor her work, the civilian daily earnings al'so
include the amount worked out using the following formula:
Person’s civilian Person’s civilian

overtimehours ~ overtime rate of pay

Note: The expressions used in this formula are defined in subsection (4).
In this section:

allowances for an incapacitated person for a day means the average
amount of allowances (other than expense allowances) paid to the
person for aday for hisor her civilian work during the example
period.

civilian daily hoursfor an incapacitated person means the average
number of hours worked each day by the person in his or her
civilian work during the exampl e period.

civilian overtime hoursfor an incapacitated person means the
average number of hours of overtime worked each day by the
person in hisor her civilian work during the example period.

civilian overtime rate of pay for an incapacitated person means the
person’ s average hourly overtime rate of pay for the person’s
overtimein hisor her civilian work during the example period.
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Section 157

civilian rate of pay for an incapacitated person means the average
hourly ordinary time rate of pay for the person’s civilian work
during the example period.

example period has the meaning given by section 157.

157 Definition of example period for the civilian component of
normal earnings

(1) For the purposes of this section 156 and the definition of civilian
daysin section 158, the example period for an incapacitated person
isthe latest period of 2 weeks:

(a) during which the person was continuously engaged in
civilian work; and

(b) ending before the person last ceased to be a member of the
Defence Force.

(2) However, the Commission may determine as the example period:
(@) adifferent 2 week period that it considers reasonable; or
(b) aperiod of adifferent length that it considers reasonable;

if the civilian daily earnings for the example period under
subsection (1) would not fairly represent the daily rate at which the
person was being paid for his or her civilian work before last
ceasing to be a member of the Defence Force.

Subdivision E—Working out normal weekly hours

158 Working out normal weekly hours

(1) The normal weekly hoursfor an incapacitated person means the
amount worked out using the following formula:

Person’'s  Person's

Person’'s Person’s Person’s o ~ o
defence x defence | + | civilian x cgn!;an C'V'It!an
days hours days aly —~ overtime
hours hours

(2) Inthissection:

civilian daily hours has the meaning given by subsection 156(4).
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Section 158

civilian days for an incapacitated person means the average
number of days (if any) per week during the example period for
which the person was paid civilian daily earnings.

civilian overtime hours has the meaning given by subsection
156(4).

defence days for an incapacitated person means the average
number of days (if any) per week during the example period for
which the person was paid as a part-time Reservist.

defence hours for an incapacitated person means the average
number of hours per day during the example period for which the
person was paid as a part-time Reservist.

example period:
(a) for the purposes of the definition of defence days and
defence hours—has the meaning given by section 155; and

(b) for the purposes of the definition of civilian days—has the
meaning given by section 157.
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Section 159

Division 6—Wor king out normal ear nings for for mer
part-time Reservists who wer e not engaged in
civilian work

159 Simplified outline of this Division

This Division tells you how to work out the normal earnings for a
person who:

(@ wasapart-time Reservist when the service injury
or disease occurred; and

(b) wasstill apart-time Reservist when he or she left
the Defence Force; and

(c) wasnot working in civilian work before leaving
the Defence Force.

Basically, the person’s normal earnings are 7 times the daily rate
that the person would be paid if the person were still a part-time
Reservist.

Normal earnings worked out under this Division might be adjusted
under Part 5.

160 Application of thisDivision to former part-time Reservists who
wer e not engaged in civilian work

This Division applies to a person in respect of aweek if:
(a) the person was a part-time Reservist immediately before last
ceasing to be a member of the Defence Force; and
(b) the person isincapacitated for work for the week as a result
of aserviceinjury or disease; and
(c) the person was a part-time Reservist when the service injury
was sustained or the service disease was contracted; and
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Section 161

(d) the person was not engaged in civilian work before last
ceasing to be amember of the Defence Force.

The person is called an incapacitated person in this Division.

161 Working out normal earnings

(1) Thenormal earnings for an incapacitated person for aweek means
the amount worked out using the following formula:

Person’s Person’ s amount
pay-related % of pay-related
allowance days allowances
for the week for aday

Person’s
7 X rateof pay | +
for aday

Note: The expressions used in this formula are defined in subsection (3).

(2) The person’s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were gtill a part-time Reservist; and
(b) the person were not incapacitated for service.

(3) Inthissection:

amount of pay-related allowances for an incapacitated person for
aday means the total amount of compensable pay-related
allowances that would have been paid to the person for the day asa
part-time Reservist if:

(@) the person were till a part-time Reservist; and

(b) the person were not incapacitated for service.

Note: The person’s pay-related allowances might be adjusted under Part 5.

compensable pay-related allowance for an incapacitated person
means a pay-related allowance that was being paid to the person
immediately before last ceasing to be a member of the Defence
Force.

example period for an incapacitated personis:
(a) thelatest period of one year:
(i) during which the person was a part-time Reservist; and
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(ii) ending before the person ceased to be a member of the
Defence Force; or
(b) such other period that the Commission determinesis
reasonable.

pay-related allowance days for an incapacitated person for aweek
means the average number of days per week (if any) served each
week during the example period for which the person was paid an
amount of pay-related allowances.

rate of pay for an incapacitated person for a day means the rate of
pay that the person would have been paid for the day as a part-time
Reservist if:

(@) the person were still a part-time Reservist; and

(b) the person were not incapacitated for service.

Note: The person’ s rate of pay might be adjusted under Part 5.

144
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Division 7—Working out nor mal ear nings for for mer
part-time Reservists who were previously
Permanent Forces members

162 Simplified outline of this Division

This Division tells you how to work out the normal earnings for a
person:

(@ who was aPermanent Forces member or a
continuous full-time Reservist when the service
injury or disease occurred; and

(b)  who was a part-time Reservist when he or she |eft
the Defence Force; and

(c) whoselast period of full-time servicewasas a
Permanent Forces member.

The normal earnings are based on how much the person would
have earned if the person were still a Permanent Forces member.

Normal earnings worked out under this Division might be adjusted
under Part 5.

163 Application of thisDivision to former part-time Reservists who
wer e previously Permanent For ces members

This Division applies to a person in respect of aweek if:

(a) the person was a part-time Reservist immediately before last
ceasing to be a member of the Defence Force; and

(b) the person isincapacitated for work for the week as a result
of aserviceinjury or disease; and

(c) the person was a Permanent Forces member, or a continuous
full-time Reservist, when the service injury was sustained or
the service disease was contracted; and
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(d) the person was a Permanent Forces member immediately
before completing his or her last period of full-time service.

The person is called an incapacitated person in this Division.

164 Working out normal earnings

(D

)

©)

(4)

)

The normal earnings for aweek for an incapacitated person means
the amount worked out using the following formula:

Person’s full-time + Person’ s allowance component + $100
ADF pay for the week for the week

Note: The amount of $100 isindexed under section 183.

The person’ s full-time ADF pay for aweek means the amount of
pay that the person would have earned for the week as a Permanent
Forces member if:

(@) the person were still a Permanent Forces member; and
(b) the person were not incapacitated for service.

Note: The person’ s full-time ADF pay might be adjusted under Part 5.

The person’ s allowance component for aweek means the total
amount of compensable pay-related allowances that would have
been paid to the person for the week if:

(@) the person were still a Permanent Forces member; and
(b) the person were not incapacitated for service.

Note: The person’ s allowance component might be adjusted under Part 5.

The person’ s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were still a Permanent Forces member; and
(b) the person were not incapacitated for service.

In this section:

compensable pay-related allowance for an incapacitated person
means a pay-related allowance:
(a) that was being paid to the person immediately before
completing his or her last period of full-time service; or
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(b) that the person would have been paid after completing his or
her initial training, as mentioned in section 189.
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Division 8—Wor king out normal ear nings and normal
weekly hoursfor former part-time Reservists
who wer e previously continuous full-time
Reservists

Subdivision A—Simplified outline of this Division

165 Simplified outline of this Division

This Division tells you how to work out the normal earnings for a
person:

(@ who was aPermanent Forces member or a
continuous full-time Reservist when the service
injury or disease occurred; and

(b) who was a part-time Reservist when he or she left
the Defence Force; and

(©) whoselast period of full-time servicewas as a
continuous full-time Reservist.

The person has a one-off choice between 2 ways of working out
normal earnings. Normal earnings can be based on the amount the
person would have earned if the person were still a continuous
full-time Reservist. (Thisamount is called the full-time ADF
earnings.) Alternatively, normal earnings can be based on the
person’s earnings from other work engaged in before beginning his
or her last period of continuous full-time service. (Thisamount is
called the pre-CFTS earnings.)

Normal earnings worked out under this Division might be adjusted
under Part 5.

Subdivision D tells you how to work out the normal weekly hours
for a person who chooses the pre-CFTS earnings. (Normal weekly
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Section 166

hours for a person who chooses the ADF earnings are 37.5 hours
(see subsection 132(2).)

Subdivision B—Working out normal earnings for former
part-time Reservists who wer e previously continuous
full-time Reservists

166 Application of this Division to former part-time Reservists who
wer e previously continuous full-time Reservists

This Division applies to a person in respect of aweek if:
(a) the person was a part-time Reservist immediately before last
ceasing to be a member of the Defence Force; and
(b) the person isincapacitated for work for the week as a result
of aserviceinjury or disease; and
(c) the person was a Permanent Forces member, or a continuous
full-time Reservist, when the service injury was sustained or
the service disease was contracted; and
(d) the person was a continuous full-time Reservist immediately
before completing his or her last period of full-time service.
The person is called an incapacitated person in this Division.

167 Working out normal earnings

(1) Thenormal earnings for an incapacitated person for aweek means
whichever of the following amountsis chosen by the person:
(@) the amount of the person’s full-time ADF earnings for a
week (see Subdivision C);
(b) the amount of the person’s pre-CFTS earnings for a week
(see Subdivision D).

(2) The person must inform the Commission in writing of his or her
choice between the full-time ADF earnings and the pre-CFTS
earnings.

(3) The personisonly entitled to make one choice for all weeksin
respect of which subsection (1) applies. The person cannot change
his or her choice once it has been made.
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Section 168
Subdivision C—Working out full-time ADF earnings

168 Working out full-time ADF earnings

(1) Thefull-time ADF earningsfor aweek for an incapacitated person
means the amount worked out using the following formula:

Person’s full-time + Person’ s allowance component + $100
ADF pay for the week for the week

Note: The amount of $100 isindexed under section 183.

(2) The person’sfull-time ADF pay for aweek means the amount of
pay that the person would have earned for the week as a continuous
full-time Reservist if:

(a) the person were still a continuous full-time Reservist; and
(b) the person were not incapacitated for service.
Note: The person’ s full-time ADF pay might be adjusted under Part 5.

(3) The person’s allowance component for a week means the total
amount of compensable pay-related allowances that would have
been paid to the person for the week if:

(@) the person were still a continuous full-time Reservist; and
(b) the person were not incapacitated for service.

Note: The person’ s allowance component might be adjusted under Part 5.

(4) The person’s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were still a continuous full-time Reservist; and
(b) the person were not incapacitated for service.

(5) Inthissection:

compensable pay-related allowance for an incapacitated person
means a pay-related allowance:
(a) that was being paid to the person immediately before
completing his or her last period of full-time service; or
(b) that the person would have been paid after completing his or
her initial training, as mentioned in section 189.
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Section 169

Subdivision D—Working out pre-CFTS ear nings

169 Simplified outline of this Subdivision

The pre-CFTS earnings are worked out by looking back at the
period before the person began his or her last period of continuous
full-time service. During this period, the person might have been a
part-time Reservist aswell as being engaged in work.

The person’s pre-CFTS earnings have 2 components: pre-CFTS
pay and reserve pay.

The person’s pre-CFTS pay is based on earnings from work the
person was engaged in before beginning the last period of
continuous full-time service. The work engaged in might be
civilian work or defence work (as some people become continuous
full-time Reservists after being Permanent Forces members).

The person’ s reserve pay is based on earnings from service asa
part-time Reservist.

However, for a person whose service injury or disease occurred
while a continuous full-time Reservist, the Commission may
determine pre-CFTS earnings by looking back at the period before
the person last ceased to be a member of the Defence Force instead
of the period before the person began his or her last period of
continuous full-time service.

170 Working out pre-CFTS earnings

(1) The pre-CFTS earnings for aweek for an incapacitated person
means the amount worked out using the following formula:

Person’s pre-CFTS pay n Person’ s reserve pay
for the week for the week

(2) Inthissection:

pre-CFTS pay for an incapacitated person for aweek meansthe
amount worked out under section 171.
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reserve pay for an incapacitated person for a week means the
amount worked out under section 173.

171 Working out pre-CFTS pay

(D

)

©)

(4)

Pre-CFTS pay for those engaged in work before beginning last
period of full-time service

The following formula sets out how to work out the pre-CFTS pay
for aweek for an incapacitated person who was engaged in work
before beginning his or her last period of continuous full-time
service:

) Person’'s ,
Person’'s x preCFTS | + Person’ s allowances

pre-CFTS weekly hours rate of pay for the week

Notel:  Theexpressionsused in thisformulaare defined in subsection (4).

Note2:  The person’s pre-CFTS pay might be adjusted under Part 5.

If the incapacitated person was required to work overtime on a
regular basisin that work, the pre-CFTS pay for the week also
includes the amount worked out using the following formula:

Person’s pre-CFTS % Person’s pre-CFTS
overtime hours overtime rate of pay

Note: The expressions used in this formula are defined in subsection (4).
Pre-CFTS pay for those not working

The pre-CFTS pay for aweek for an incapacitated person who was
not engaged in work before beginning his or her last period of
continuous full-time serviceisnil.

Definitions
In this section:

allowances for an incapacitated person for aweek is the average
amount of allowances (other than expense allowances) paid to the
person for aweek for his or her work during the example period.
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example period has the meaning given by section 172.

pre-CFTS overtime hours for an incapacitated person means the
average number of hours of overtime worked each week by the
person in hisor her work during the example period.

pre-CFTS overtime rate of pay for an incapacitated person means
the average hourly overtime rate of pay for the person’s overtime
in his or her work during the example period.

pre-CFTSrate of pay for an incapacitated person means the
average hourly ordinary time rate of pay for the person’s work
during the example period.

pre-CFTS weekly hours for an incapacitated person means the
average number of hours worked in each week by the person in his
or her work during the example period.

work includes work as a member of the Defence Force (other than

as a part-time Reservigt).

Note: A person might have been a Permanent Forces member before
beginning his or her last period of continuous full-time service. This

work is taken into account in the pre-CFTS pay. However, work as a
part-time Reservist is taken into account in the reserve pay.

172 Definition of example period for the pre-CFTS pay

(1) For the purposes of this section 171, the example period for an
incapacitated person isthe latest period of 2 weeks:

(a) during which the person was continuously engaged in work
(as defined in subsection 171(4)); and

(b) ending before the person began his or her last period of
continuous full-time service.

(2) However, the Commission may determine as the example period:
(@) adifferent 2 week period that it considers reasonable; or
(b) aperiod of adifferent length that it considers reasonable;

if the pre-CFTS pay for the example period under subsection (1)
would not fairly represent the weekly rate at which the person was
being paid for his or her work before beginning the continuous
full-time service.
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173 Working out reserve pay

(D

)

©)

(4)

Reserve pay for persons who were part-time Reservists

The reserve pay for aweek for an incapacitated person who was a
part-time Reservist immediately before beginning his or her last
period of continuous full-time service is the amount worked out
using the following formula:

' Person’s
Person’s Person’s Pet?g&zd amount of
reserve days x rateof pay | + a I%av%//an ce davs = pay-related
for the week for aday for thewe:ky allowances
for aday
Note: The expressions used in this formula are defined in subsection (4).

The person’ s service chief must advise the Commission in writing
of the date on which each compensable pay-related allowance
would normally have ceased to be paid to the person if:

(a) the person were till a part-time Reservist; and
(b) the person were not incapacitated for service.

Reserve pay for persons who did not serve as part-time Reservists

The reserve pay for aweek for an incapacitated Reservist who was
not serving as a part-time Reservist immediately before beginning
his or her last period of continuous full-time serviceisnil.

Definitions
In this section:
amount of pay-related allowances for an incapacitated person for

aday means the total amount of compensable pay-related
allowances that would have been paid to the person for the day if:

(a) the person were still a part-time Reservist; and
(b) the person were not incapacitated for service.

Note: The person’s pay-related allowance might be adjusted under Part 5.

compensable pay-related allowance for an incapacitated person
means a pay-related alowance that was being paid to the person
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Section 173A

immediately before beginning his or her last period of continuous
full-time service.

example period for an incapacitated person is:
(a) thelatest period of one year:
(i) during which the person was a part-time Reservist; and
(ii) ending before the person began his or her last period of
continuous full-time service; or

(b) such other period that the Commission determinesis
reasonable.

pay-related allowance days for an incapacitated person for aweek
means the average number of days (if any) served each week
during the example period for which the person was paid a
pay-related allowance.

rate of pay for a person for aday means the amount of pay that the
person would have been paid for the day as a member of the
Reservesif:

(a) the person were dtill a part-time Reservist; and

(b) the person were not incapacitated for service.

Note: The person’ s rate of pay might be adjusted under Part 5.

reserve days for an incapacitated person for aweek means the
average number of days (if any) served each week during the
example period for which the person was paid as a part-time
Reservist.

173A Exampleperiodsfor thoseinjured as continuous full-time

(D

Reservists

For the purposes of the definition of example period in

sections 172 and 173 for an incapacitated person who was a
continuous full-time Reservist when the service injury was
sustained, or the service disease was contracted, the Commission
may determine, as the end of the example period, atime before the
person last ceased to be a member of the Defence Force (instead of
atime before the person began his or her last period of continuous
full-time service).
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)

If the Commission does so, areferencein sections 171, 172 and
173 to atime before the person began his or her last period of
continuous full-time service is taken instead to be areferenceto a
time before the person last ceased to be a member of the Defence
Force.

Subdivision E—Working out normal weekly hoursfor persons

who have chosen pre-CFTS earnings

174 Working out normal weekly hoursfor personswho have chosen

(D

)

pre-CFTSearnings

The normal weekly hours for an incapacitated person who has
chosen the pre-CFTS earnings under section 167 means the amount
worked out using the following formula:

Person’s n Person’s n Person’s
pre-CFTS weekly hours * pre-CFTS overtime hours © ADF hours

In this section:

ADF hoursfor an incapacitated person means the average number
of hours per week (if any) during the example period (as defined in
subsection 173(4)) for which the person was paid as a part-time
Reservist.

pre-CFTS overtime hours has the meaning given by subsection
171(4).

pre-CFTS weekly hours has the meaning given by subsection
171(4).
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Division 9—Working out normal and actual earningsand
nor mal weekly hoursfor personswho were
cadets or declared members

175 Regulations may prescribe methods for wor king out normal and
actual earnings and normal weekly hoursfor cadets and
declared members

The regulations may prescribe one or more methods of working out
normal earnings, actual earnings and normal weekly hours for
persons who were cadets and declared members.

Note: The regulations may also modify the application of this Part in respect
of cadets and declared members (see section 439).
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Part 5—Adjusting the amount of compensation for
incapacity for service or work

Division 1—Introduction

176 Simplified outline of this Part

This Part sets out some important rules relating to a person’s
normal earnings, actual earnings and the amount of compensation
paid under Part 3 or 4.

Division 2 has some general rules that apply when working out
normal and actual earnings.

Division 3 adjusts normal earnings for persons whose normal
earnings relate to ADF pay.

Division 4 adjusts normal earnings for persons whose normal
earnings relate to civilian pay.

Division 5 sets out how to work out compensation for part of a
week.

177 Definitions of normal earnings and actual earnings
In this Part:

actual earnings has the meaning given by subsection 89(3) or
132(1) (asthe case requires).

normal earnings has the meaning given by subsection 89(3) or
132(2) (asthe case requires).
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Division 2—General rulesrelating to normal and actual
ear nings etc.

178 Simplified outline of this Division

This Division deals with the following matters:
(& theamount of aperson’snormal earningsif hisor
her normal earnings are less than the federal
minimum wage;

(b) amountsto be excluded in working out normal and
actual earnings;

(c) mattersto be considered when determining actual
earnings;

(d) indexation.

179 Normal earningsthat arelessthan the federal minimum wage

If aperson’s normal earnings for aweek are less than the amount
of the federal minimum wage for the week (as set by the Australian
Industrial Relations Commission), then the person’s normal
earnings for the week are instead the amount of the federal
minimum wage for the week.

180 Amountsthat are excluded when working out normal and
actual earnings

(2) Inworking out normal earnings, do not include:

(a) any amount of a bonus that is earned by the person (whether
paid as alump sum or periodically); or

(b) the amount of any expected increase due to:
(i) the reasonable expectation of a bonus; or
(i) the reasonable expectation of a promotion; or
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(iii) the reasonable expectation of a posting.

(2) Inworking out actual earnings, do not include any amount of a
bonus that is earned by the person (whether paid as alump sum or
periodicaly).

181 Mattersto be considered in determining actual earnings

(1) Thissection sets out those matters that the Commission must have
regard to in determining the weekly amount that a person is able to
earn in suitable work for the purposes of:

(a) paragraphs 101(4)(a), 105(4)(a) and 115(4)(a) (definition of
actual civilian earnings); and

(b) paragraph (a) of the definition of actual earningsin
subsection 132(1).

In addition, the Commission may have regard to any other matter it
considers relevant.

(2) If the person isworking in suitable work, the Commission must

have regard to the weekly amount that the person is earning in that
work.

(3) If any of the following applies after the person becomes
incapacitated for work, the Commission must have regard to the
matters set out in subsection (4):

(a) the person failsto accept an offer of suitable work that is
made to the person;

(b) an offer of suitable work is made to the person and accepted
but the person fails to begin, or failsto continue, the work;

(c) an offer of suitable work is made to the person on the
condition that the person complete a reasonable rehabilitation
or vocational retraining program but the person fails to do so.

(4) If subsection (3) applies, the Commission must have regard to:

(a) the weekly amount that the person would be earning in that
work if the person had not failed as described in
subsection (3); and

(b) whether that failure was reasonable in all the circumstances.
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(5) If the person hasfailed to seek suitable work after becoming
incapacitated for work, the Commission must have regard to:

(a) the weekly amount that the person could reasonably be
expected to earn in suitable work, having regard to the state
of the labour market at the relevant time; and

(b) whether that failure was reasonable in al the circumstances.

182 Indexation of pre-CFTS pay and civilian daily earnings

(1) Theregulations may specify:
(@) anindex for the purposes of this section; and

(b) the manner of working out an increase in the amount of a
person’s pre-CFTS pay or civilian daily earnings (as the case
requires) by reference to the movement of that index over the
year ending each 31 December.

(2) The amount of a person’s pre-CFTS pay or civilian daily earnings,
for an indexation year in which there is an increase in the
prescribed index, isincreased in the manner prescribed by the
regulations.

(3) Inthissection:

civilian daily earnings means the amount worked out under the
following provisions:

(a) subsections 98(2) and (3);
(b) subsections 156(2) and (3).

pre-CFTS pay means the amount worked out under the following
provisions:

(a) section 112;
(b) section 147;
(c) section 171.

183 Indexation of $100 in ADF pay

(1) Theregulations may specify:
() anindex for the purposes of this section; and
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(b) the manner of working out an increase in the amount of $100
mentioned in subsections 104(1), 109(1), 141(1), 144(1),
164(1) and 168(1) by reference to the movement of that
index over the year ending each 31 December.

(2) Theamount of $100, for an indexation year in which thereis an
increase in the prescribed index, isincreased in the manner
prescribed by the regulations.
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Division 3—Adjusting ADF pay and pay-related
allowances

184 Simplified outline of this Division

This Division adjusts the amount of a person’s normal earnings
worked out under Part 3 or 4 if the normal earnings relate to ADF

pay.
The normal earnings are adjusted in the following situations:

(& if aperson’spay would increase (because of an
increment increase, a pay rise or a promotion);

(b) if apay-related allowance, or the category of
defence work that is used to determine the person’s
normal earnings, is abolished;

(c) if thepersonisinjured during initial training.

Once aperson’s normal earnings have been worked out under
Part 3 or 4, the earnings can only be adjusted under this Division.

185 Increasesin pay and allowances

(1) Thissection appliesfor the purposes of the following sections:
(a) section 91;
(b) section 96;
(c) section 104;
(d) section 109;
(e) section 114;
(f) section 141;
(g) section 144;
(h) section 149;
(i) section 154;
() section 161,
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(K) section 164;
() section 168;
(m) section 173.

(2) The amount of pay that a person would have earned for a period as
amember of the Defence Force, and the amount of a pay-related
allowance that a person would have been paid for a period, include
the following amounts that would have applied for the period:

(a) the amount of any increase in the person’s pay by way of an
increment in arange of pay;
(b) the amount of any increase in the person’s pay or a
pay-related allowance as a result of:
(i) the operation of alaw of the Commonwealth, a State or
aTerritory; or
(ii) the making, alteration or operation of an award, order,
determination or industrial agreement, or the doing of
any other act or thing, under such alaw.

186 Increasesin pay and allowances due to actual promotions

(1) Thissection appliesfor the purposes of sections 91, 96, 114 and
149 if aperson is promoted.

(2) Theamount of pay that the person would have earned for a period
as amember of the Defence Force, and the amount of a pay-related
allowance that the person would have been paid for a period,
include:

(a) the amount of any actual increase in the person’s pay or a
pay-related allowance; or

(b) the amount of an additional pay-related allowance the person
would be paid;

for the period because the person is promoted.

Note: A person must actually be promoted in order to receive an increase
under this subsection.
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187 Commission must deter mine category of defence work when
defence work abolished

(1) Thissection appliesfor the purposes of sections 104, 109, 114,
141, 144, 149, 154, 161, 164, 168 and 173 if the category of
defence work that is used to determine a person’s normal earnings
ceases to exist.

Note: For example, the category of defence work that is used to determine
the normal earnings of a person to whom section 104 appliesisthe

category of defence work that the person was engaged in immediately
before completing his or her last period of full-time service.

(2) The Commission must determine which of the current categories of
defence work should be used to determine a person’s normal
earnings instead.

(3) The amount of pay that the person would have earned for a period
is the amount that the person would have earned for the period if
the person performed the category of defence work determined
under subsection (2).

Note: The amount of pay mentioned in subsection (3) might include
increases mentioned in section 185.

188 Commission may deter mine pay-related allowances when
defence work abolished

(1) Thissection appliesfor the purposes of sections 91, 96, 104, 109,
114, 141, 144, 149, 154, 161, 164, 168 and 173 if aperson’s
compensable pay-related allowance (the old allowance) ceases to
exist before the allowance’ s cessation date.

Note: Subsection (6) defines cessation date and compensable pay-related
allowance.

(2) The Commission may determine which of the current pay-related
allowances (if any) the person would have been paid instead.

(3) The amount of the old allowance that the person would have been
paid for aperiod is the amount (if any) for the period of the
pay-related allowance determined under subsection (2).

Note: The amount of the pay-related allowance mentioned in subsection (3)
might include increases mentioned in section 185.
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(4) The pay-related alowance determined under subsection (2) is
taken to be a compensable pay-related allowance.

(5) The cessation date for the new allowance is taken to be the old
allowance’ s cessation date.

(6) Inthissection:

cessation date for a person’ s pay-related allowance means the date
advised by the person’s service chief under the following
provisions (as the case requires):

(a) subsection 91(4);

(b) subsection 96(2);

(c) subsection 104(4);

(d) subsection 109(4);

(e) subsection 114(2);

(f) subsection 141(4);

(g) subsection 144(4);

(h) subsection 149(2);

(i) subsection 154(2);

(j) subsection 161(2);

(K) subsection 164(4);

() subsection 168(4);

(m) subsection 173(2).

compensable pay-related allowance has the meaning given by the
following provisions (as the case requires):

(a) subsection 91(5);

(b) subsection 96(3);

(c) subsection 104(5);
(d) subsection 109(5);
(e) subsection 114(4);
(f) subsection 141(5);
(g) subsection 144(5);
(h) subsection 149(4);
(i) subsection 154(3);
(j) subsection 161(3);
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(k) subsection 164(5);
() subsection 168(5);
(m) subsection 173(4).

189 Amount of pay and allowances for those undergoing initial
training

(1) Thissection appliesfor the purposes of sections 104, 109, 141,
144, 164 and 168:
(a) in respect of a person who was undergoing initial training
immediately before:
(i) if section 104, 109, 164 or 168 applies—completing his
or her last period of full-time service; and
(it) if section 141 or 144 applies—last ceasing to be a
member of the Defence Force; and
(b) for each week that occurs after the person would have
completed theinitial training if the person had completed the
training.

(2) The amount of pay that the person would have earned, and the
amount of pay-related allowances that the person would have been
paid, for each such week is the amount advised under
subsection (3).

Note: An amount advised under this section might later include increases
mentioned in section 185.

(8) The person’s service chief must advise the Commission in writing
of the following:

(@) therank that the service chief considers the person would
have held after completing the initial training;

(b) the amount of pay for aweek for that rank that the service
chief considers the person would have earned as a member of
the Defence Force after completing the training;

(c) any pay-related alowance that the service chief considers the
person would have been paid after completing the training;

(d) the amount of that pay-related allowance for aweek that the
service chief considers the person would have been paid after
completing the training.
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190 No other adjustmentsto be taken into account

The only adjustments of the amount of a person’s pay or a
pay-related allowance to be taken into account in determining the
person’s normal earnings are the adjustments mentioned in this
Division.
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Division 4—Adjusting other pay

191 Simplified outline of this Division

This Division adjusts the amount of a person’s civilian daily
earnings or pre-CFTS pay if:

(@ theamount isvaried during the example period; or

(b) itisimpracticabletowork it out for the person.

192 Definitions of civilian daily earnings, example period and
pre-CFTS pay

In this Division:

civilian daily earnings has the meaning given by section 98 or 156
(as the case requires).

example period has the meaning given by section 99, 113, 148,
157 or 172 (as the case requires).

pre-CFTS pay has the meaning given by section 112, 147 or 171
(as the case requires).

193 Variations during the example period

(1) Thissection appliesfor the purposes of sections 98, 112, 147, 156
and 171 if aperson’s civilian daily earnings or pre-CFTS pay
varies during the example period.

(2) If the variation occurs as aresult of:
(a) the operation of alaw of the Commonwealth, a State or a
Territory; or
(b) the making, alteration or operation of an award, order,
determination or industrial agreement, or the doing of any
other act or thing, under such alaw;
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then the amount of the civilian daily earnings or pre-CFTS pay for
the person isinstead the amount that would have been his or her
civilian daily earnings or pre-CFTS pay if the variation had taken
effect at the beginning of the example period.

194 Civilian daily earningsor pre-CFTS pay if working them out is
impracticable

(1) Thissection appliesfor the purposes of sections 98, 112, 147, 156
and 171 if it isimpracticable to work out the civilian daily earnings
or pre-CFTS pay for a person.

(2) Thecivilian daily earnings or pre-CFTS pay for a person before the
relevant date isthe civilian daily earnings or pre-CFTS pay before
that date of another person performing comparable work.

(3) Inthissection:

relevant date for a person means:
(a) if section 98 applies—the onset date for the person’s
incapacity; and
(b) if section 156 applies—the date the person last ceased to be a
member of the Defence Force; and

(c) if section 112, 147 or 171 applies—the date the person began
his or her last period of continuous full-time service.

170 Military Rehabilitation and Compensation Act 2004  No. 51, 2004



Compensation for members and former members Chapter 4
Adjusting the amount of compensation for incapacity for service or work Part 5
Working out compensation for parts of weeks Division 5

Section 195

Division 5—Working out compensation for parts of weeks

195 Simplified outline of this Division

This Division sets out how to work out the amount of
compensation the Commonwealth is liable to pay under Part 3 or 4
of this Chapter if a person is only entitled to compensation for part
of aweek and not awhole week.

196 Working out compensation for parts of weeks

(1) The Commonwealth isliableto pay compensation under
section 85, 86, 87 or 118 for a part of aweek rather than awhole
week if aperson satisfies subsection 85(1), 86(1), 87(1) or 118(1)
for the part of the week.

(2) Thefollowing formula sets out how to work out the amount of
compensation that the Commonwealth isliable to pay to a person
for apart of aweek rather than a whole week:

Amount of compensation

~ Number of days that the Commonwealth would
in the part of the week be liable to pay to the person
Number of days if the Commonwealth were
liable to pay compensation
for the whole week

(3) Inthissection:

number of days means:
(a) if the person isentitled to compensation under section 118
and Division 6 of Part 4 applies to the person—7; and
(b) if the personis entitled to compensation under section 87—
the number of days prescribed by the regulations in respect of
the person; and
(c) otherwise—b5.
Note 1: Division 6 of Part 4 appliesto former part-time Reservists who are

incapacitated for work but who did not engagein civilian work before
last ceasing to be a member of the Defence Force.
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Note 2: Section 87 applies to incapacitated cadets and declared members.
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Part 6—Choiceto receive a Special Rate Disability
Pension

197 Simplified outline of this Part

This Part provides a choice for severely impaired people (at least
50 impairment points) who are unable to work more than 10 hours
per week to receive a pension under this Part instead of
compensation worked out under Division 2 of Part 4.

The rate of the pension is the same as the rate applicable under
section 24 of the Veterans' Entitlements Act 1986. However, the
rate may be reduced for a recipient who receives an amount under
Part 2 (permanent impairment) or who receives Commonwealth
superannuation.

A person who works more than 10 hours per week stops receiving
the Special Rate Disability Pension. However, the person might
till be eligible for assistance under the Return to Work Scheme
determined by the Commission under section 210, or compensation
worked out under Division 2 of Part 4.

198 What isa Special Rate Disability Pension?

(1) A Special Rate Disability Pension is an ongoing weekly payment
(other than a payment under the Return to Work Schemein
section 210) that can be paid to certain persons instead of
compensation worked out under Division 2 of Part 4.

(2) The maximum weekly amount of a Special Rate Disability Pension
isone half of the fortnightly rate at which apension is payable
from time to time under section 24 of the Veterans' Entitlements
Act 1986.

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 173



Chapter 4 Compensation for members and former members
Part 6 Choiceto receive a Special Rate Disability Pension

Section 199

199 Personswho are eligible to make a choice under thisPart

(1) A personiseligibleto make a choice under this Part if the
Commission is satisfied that the person meets the following criteria
(the eligibility criteria):

(a) the person is receiving compensation worked out under
Division 2 of Part 4 as aresult of one or more service injuries
or diseases,

(b) asaresult of theinjuries or diseases, the person has suffered
an impairment that is likely to continue indefinitely;

(c) the Commission has determined under Part 2 that the
person’s impairment constitutes at least 50 impairment
points;

(d) the person is unable to undertake remunerative work for
more than 10 hours per week, and rehabilitation is unlikely to
increase the person’ s capacity to undertake remunerative
work.

(2) The Commission must, as soon as practicable after becoming
satisfied that a person meets the eligibility criteria, make the person
awritten offer of a choice under this Part. The offer must specify
the date on which the offer is made.

200 Choiceto receive Special Rate Disability Pension

(1) A person who is offered the choice under this Division can choose
to receive a Specia Rate Disability Pension instead of
compensation worked out under Division 2 of Part 4.

(2) A person who makes the choice cannot changeit.

(3) However, aperson to whom the Commonwealth is no longer liable
to pay a Special Rate Disability Pension under section 209 is taken
not to have chosen to receive the Pension.

Note: This means that the person might still be entitled to compensation

worked out under Division 2 of Part 4 or under the Return to Work
Scheme in section 210.
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201 When the choiceisto be made

(1) A personwho is offered the choice under this Part and who wishes
to make the choice must do so within 12 months after the date on
which the offer was made.

(2) The Commission may, either before or after the end of that period,
extend the period within which the person must make the choice if
the Commission is satisfied that:

(a) therewas adelay in the person receiving the offer under
subsection 199(2); or

(b) the person did not receive the offer.

202 Other requirementsfor the choice

(1) The Commission may, in writing, approve aform for the purposes
of this section.

(2) A person must make the choice in writing in accordance with the
form.

(3) Before making the choice, the person must obtain financial advice
from asuitably qualified financial adviser in respect of the choice.

Note: The person might be entitled to compensation for the cost of the
financial advice under section 205.

203 Determinations by Commission

(1) The Commission must determine that the Commonwealth isliable
to pay a Specia Rate Disability Pension to a person instead of
compensation worked out under Division 2 of Part 4 if:

(a) the person is offered the choice under this Part; and

(b) the person makes the choice to receive the pension within the
period applicable under section 201 and in accordance with
section 202; and

(c) the Commission is satisfied that the person meets the
eligibility criteria on the day on which the person makes the
choice.

(2) The Commission must determine that a person isto continue to
receive compensation worked out under Division 2 of Part 4 if:
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(a) the person is offered a choice under this Part; and
(b) either:

(i) the person does not make the choice within the period
applicable under section 201 and in accordance with
section 202; or

(ii) the Commission is satisfied that the person does not
meet the eligibility criteria on the day on which the
person makes the choice.

(3) If the Commission makes a determination under subsection (1) in
relation to a person, a Specia Rate Disability Pension is payableto
the person instead of compensation worked out under Division 2 of
Part 4 from the day on which the Commission becomes aware of
the person’s choice.

204 Offsets

(1) The maximum weekly amount of a Special Rate Disability Pension
that could be payable to a person is reduced in accordance with this
section.

(2) Thereduction is made by reference to amounts payable or paid to
the person under Part 2 (permanent impairment). However, a
payment received for eligible young persons or for financial advice
under that Part does not reduce the maximum weekly amount of
Specia Rate Disability Pension that could be payable to the
person.

(3) The maximum weekly amount of a Special Rate Disability Pension
that could be payable to a person is reduced by the sum of:

(a) any weekly amounts that are being paid to the person under
Part 2; and

(b) if the person has chosen to convert al or part of one or more
weekly amounts that were payable to the person under that
Part to lump sums—those weekly amounts or those parts of
those weekly amounts.

(4) Subsection (3) appliesto a person to whom section 389 or 402
applies asif the person were being paid the weekly amounts under
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Part 2 that the person would be paid if that section did not apply to

the person.

Note: Section 389 provides that compensation under Part 2 is not payable to
a person who chooses to institute proceedings for damages against the

Commonwealth. Under section 402, compensation under this Act is
not payable to a person who recovers damages from athird party.

(5) Thereisafurther reduction if the person:

(@) hasretired voluntarily, or has been compulsorily retired, from
his or her work; and

(b) receives either or both a pension or lump sum under a

Commonwealth superannuation scheme as a result of the
retirement.

(6) The amount of the reduction under subsection (4) is 60% of the
reduction that would apply to the person under section 134, 135 or
136 if the person were receiving compensation worked out under
Division 2 of Part 4.

205 Compensation for cost of financial advice

The Commonwealth isliable to pay compensation for the cost of
financial advice obtained by a person if:
(a) the person obtains financial advice from a suitably qualified
financial adviser as mentioned in subsection 202(3); and

(b) aclaim for compensation in respect of the person has been
made under section 319.

206 Amount of financial advice compensation

(1) The Commission must determine the amount of compensation
under section 205 for the cost of the financial advice that it
considers reasonable. The total amount must not exceed $1,200.

Note: The amount of $1,200 isindexed under section 404.

(2) Thetotal amount of $1,200 applies both to financial advice under
this Part and financial advice under Part 2 if the day on which the
offer under this Part was made, and the day specified in the first
notice given to the person under section 76, are the same.
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207 Whom the compensation is payable to

(1) Compensation under section 205 for the cost of financial adviceis
payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:
(i) the person who gave the financial advice; or
(ii) any other person who incurred the cost of the financial
advice.

Note: A specid rule appliesif atrustee is appointed under section 432.

(2) Anamount paid to the person who gave the financial advice
discharges any liability of any other person for the cost of the
financial advice to the extent of the payment.

208 Personswho areimprisoned

The Commonwealth is not liable to pay a Specia Rate Disability
Pension to a person for any period during which the person is
imprisoned in connection with his or her conviction of an offence.

209 Ceasingto meet certain criteria

The Commonwealth is no longer liable to pay a Special Rate
Disability Pension to a person if the Commission is satisfied that:
(a) the person’simpairment as aresult of all of the service
injuries or diseases from which the person suffers constitutes
fewer than 50 impairment points; or
(b) the person is able to undertake remunerative work for more
than 10 hours per week.

210 Return to work scheme

(1) The Commission may determine, in writing, a scheme, called the
Return to Work Scheme, under which the Commonwealth isliable
to pay compensation of akind mentioned in subsection (2) to a
person in circumstances identified in the Return to Work Scheme
if:
(@) the person:
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(i) was receiving a Specia Rate Disability Pension; and
(ii) becomes able to undertake remunerative work for more
than 10 hours per week; and
(b) aclaimfor compensation in respect of the person has been
made under section 319.

Note: The person would no longer be entitled to Special Rate Disability
Pension because of paragraph 209(b).

(2) The compensation isaweekly payment of an amount:
(a) worked out under the Return to Work Scheme; and
(b) worked out, at least in part, by reference to the number of

hours per week of remunerative work that the person is able
to undertake.

(3) The Commission may, from time to time, repeal or amend the
Return to Work Scheme in writing.

(4) The Return to Work Scheme, and any repeal or amendment of the
Return to Work Scheme, is a disallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 179



Chapter 4 Compensation for members and former members
Part 7 Other types of compensation for members and former members
Division 1 Simplified outline of this Part

Section 211

Part 7—Other types of compensation for members
and former members

Division 1—Simplified outline of this Part

211 Simplified outline of thisPart

This Part provides other types of compensation for current and
former members who have suffered a service injury or disease.

A person who, because of an impairment resulting from a service
injury or disease, has special requirements for his or her car can
obtain compensation under Division 2.

Compensation is provided under Division 3 for household and
attendant care services that are required because of a service injury
or disease.

An alowance to pay for ahome phoneis provided under
Division 4 for those who have suffered a serious impairment from
aserviceinjury or disease.

Compensation for loss or damage to a member’s medical aid might
be provided under Division 5 (but only if the member has not
claimed compensation for arelated service injury or disease).
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Division 2—Motor Vehicle Compensation Scheme

212 Motor Vehicle Compensation Scheme

(1) The Commission may determine, in writing, a scheme, called the
Motor Vehicle Compensation Scheme (the MVCS), under which
the Commonwealth is liable to provide compensation of akind
mentioned in subsection (2) to a person in circumstances identified
inthe MVCSiif:

(a) the person has suffered an impairment as aresult of aservice
injury or disease for which the Commission has accepted
liability; and

(b) because of that impairment, the person has a need for
compensation of that kind; and

(c) aclaimfor compensation in respect of the person has been
made under section 319.

(2) Thekinds of compensation are:
(@) modifying amotor vehicle for a person; and
(b) maintaining or repairing modifications to a motor vehicle;
and
(c) subsidising the purchase of a motor vehicle by a person; and
(d) purchasing amotor vehicle for a person; and

(e) other kinds of compensation relating to motor vehicles
specified in the MV CS.

(3) The Commission may, from time to time, repeal or amend the
MVCS in writing.

(4) The MVCS, and any repeal or amendment of the MVCS, isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(5) The Commonwealth isonly liable to pay compensation under the
MV CS in respect of an aggravated injury or diseaseiif it is because
of the aggravation or material contribution (whether wholly or
partly) that the person suffered the impairment.
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Division 3—Compensation for household and attendant

careservices

213 Definitions of attendant care services and household services

In this Division:

attendant care services for a person means services (other than
household services, medical or surgical services or nursing care)
that are required for the essential and regular personal care of the
person.

household services for a person means services of a domestic
nature (including cooking, house cleaning, laundry and gardening
services) that are required for the proper running and maintenance
of the person’s household.

214 Compensation for household services

(1) The Commonwealth isliableto pay weekly compensation for
household services provided to a person if:

(8) the Commission has accepted liability for aservice injury or
disease of the person; and

(b) the person obtains household services that he or she
reasonably requires because of the injury or disease; and

(c) aclaimfor compensation in respect of the person has been
made under section 319.

(2) However, the Commonwealth is only liable to pay compensation in
respect of an aggravated injury or disease if it is because of the
aggravation or material contribution (whether wholly or partly) that
the person reasonably requires the household services.

182
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215 Mattersto be considered in household services compensation
claims

In determining whether household services are reasonably required
for a person, the Commission must have regard to the following
matters:
(a) the extent to which household services were provided by the
person before the service injury or disease;
(b) the extent to which he or sheis able to provide those services
after the service injury or disease;
(c) the number of other persons (household members) living
with that person as members of his or her household;
(d) the age of the household members and their need for
household services;
(e) the extent to which household services were provided by
household members before the service injury or disease;

(f) the extent to which household members, or any other
relatives of the person, might reasonably be expected to
provide household services for themselves and for the person
after the service injury or disease;

(g) the need to avoid substantial disruption to the work or other
activities of the household members;

(h) any other matter that the Commission considers relevant.

216 Amount of household compensation

The weekly amount of compensation under section 214 that the
Commonwealth isliable to pay for household servicesisthe lesser
of the following amounts:

(a) theweekly amount paid or payable for those services;

(b) $330.

Note: The amount of $330 isindexed under section 404.

217 Compensation for attendant care services

(1) The Commonwealth isliableto pay weekly compensation for
attendant care services provided to a person if:
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(&) the Commission has accepted liability for aservice injury or
disease of the person; and

(b) the person obtains attendant care services that he or she
reasonably requires because of the injury or disease; and

(c) aclaimfor compensation in respect of the person has been
made under section 319.

(2) However, the Commonwealth isonly liable to pay compensation in
respect of an aggravated injury or diseaseiif it is because of the
aggravation or material contribution (whether wholly or partly) that
the person reasonably requires the attendant care services.

218 Mattersto be considered in attendant care compensation claims

In determining whether attendant care services are reasonably
required for a person, the Commission must have regard to the
following matters:

(a) the nature of the person’sinjury or disease;

(b) the degree to which that injury or disease impairs the
person’s ability to provide for his or her persona care;

(c) the extent to which any medical service or nursing care
received by the person provides for his or her essential and
regular personal care;

(d) the extent to which the attendant care services are necessary
to meet any reasonable wish by the person to live outside an
institution;

(e) the extent to which attendant care services are necessary to
enable the person to undertake or continue defence service or
any other work;

(f) any assessment made in relation to the rehabilitation of the
person;

(g) the extent to which arelative of the person might reasonably
be expected to provide attendant care services,

(h) any other matter that the Commission considers relevant.
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219 Amount of compensation for attendant care services

The weekly amount of compensation under section 217 that the
Commonwealth isliable to pay for attendant care servicesisthe
lesser of the following amounts:

(a) theweekly amount paid or payable for those services;
(b) $330.
Note: The amount of $330 isindexed under section 404.

220 Whom household and attendant care compensation is payable to

(1) Compensation under section 214 or 217 for household services or
attendant care servicesis payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:
(i) the person who provided, or will provide, the services,
or
(it) any other person who incurred, or will incur, the cost of
the services.

Note: A specia rule appliesif atrusteeis appointed under section 432.
(2) A payment under section 214 or 217 to a person who provided, or

will provide, the services discharges any liability of any other
person for the cost of the services to the extent of the payment.
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Division 4—Telephone allowance for membersand for mer
members

221 Eligibility for telephone allowance

Persons digible for Special Rate Disability Pension

(1) A personiseligible for atelephone alowance if:
(a) the person satisfies the eligibility criteriain section 199
(persons who are eligible for Specia Rate Disability
Pension), or has satisfied those criteria during some period of
hisor her life; and

(b) the person isan Australian resident (within the meaning of
section 5G of the Veterans' Entitlements Act 1986); and

(c) the person’stelephone service is connected in Australiain
the person’s name or jointly in the person’s name and
someone else’s name.

Note: Section 222 sets out some circumstances in which telephone
allowance is not payable.

Persons with 80 or more impairment points

(2) A personiseligiblefor atelephone allowance if:

(@) the Commission has determined under Part 2 that an
impairment suffered by the person as aresult of one or more
serviceinjuries or diseases constitutes 80 or more impairment
points; and

(b) the personisan Australian resident (within the meaning of
section 5G of the Veterans' Entitlements Act 1986); and

(c) the person’stelephone service is connected in Australiain
the person’s name or jointly in the person’s name and
someone else’s name.

Note: Section 222 sets out some circumstances in which telephone
allowance is not payable.
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222 Telephone allowance not payable in some circumstances

(D

)

©)

(4)

©)

Persons leaving Australia otherwise than temporarily

A person who leaves Australia otherwise than temporarily is not
eligible for atelephone alowance on or after the next telephone
allowance payday.

Temporary absence from Australia

A person who is temporarily absent from Australia and has been so
absent for more than 26 weeksis not eligible for atelephone
allowance after the first 26 weeks of the absence.

When a person becomes eligible for telephone allowance after
leaving Australia

A person mentioned in subsection (1) or (2) again becomes eligible
to receive the telephone allowance on the later of the following
days.
(a) the day on which the person returnsto Australia;
(b) the day on which the person notifies the Commission of his
or her return to Australia

Persons receiving other allowances etc.

Even though a person is eligible for atelephone allowance, the
allowance is not payable to the person if he or sheisreceiving a
telephone allowance under:

(a) the Veterans Entitlements Act 1986; or

(b) the Social Security Act 1991; or

(c) thisAct.

Entitlement under this Act when Veterans' Entitlements Act rateis
|ower

However, if the rate of telephone allowance at which apersonis
being paid telephone allowance under the Veterans' Entitlements
Act 1986 is lower than the rate at which the person would be paid
under section 223 of this Act, then the allowance is payable under
this Act rather than the Veterans' Entitlements Act 1986.
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Definition of telephone allowance payday
(6) Inthissection:

telephone allowance payday has the same meaning asin
section 118T of the Veterans' Entitlements Act 1986.

223 Annual rate of telephone allowance

The annual rate of telephone allowance that is payable under
section 221 isthe rate that is payable from time to time under
subsection 1185(1) of the Veterans' Entitlements Act 1986.

224 Payment by instalments

A full instalment of telephone allowance is payable to a person on
each telephone allowance payday (within the meaning of
section 118T of the Veterans' Entitlements Act 1986) on which:

(a) the personiseligible for the allowance; and
(b) the allowanceis payable to the person.

Note: If atrustee is appointed under section 432, then the allowance would
be payable to the trustee instead.

225 Working out amount of instalment

(1) Theamount of an instalment of telephone allowance is the amount
worked out by dividing the amount of the annual rate of telephone
alowance by 4.

(2) If the amount of an instalment is not a multiple of 10 cents, the
amount is to be increased to the nearest multiple of 10 cents.
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Division 5—Compensation for loss of, or damage to,
medical aids

226 Compensation for loss of, or damage to, medical aids

(1) The Commonwealth isliable to pay compensation for the loss of,
or damage to, amember’s medical aid if:

() thelossor damage results from an occurrence that happened
while the member was rendering defence service; and

(b) theloss or damage requires the medical aid to be repaired or
replaced; and

(c) aclaim for acceptance of liability for the loss or damage, and
aclaim for compensation in respect of the member, has been
made under section 319.

Exclusions

(2) However, the Commonwealth is not liable to pay compensation for
the loss or damageif:

(&) aclaim for the Commission to accept liability for aservice
injury, disease or death resulting from the occurrence has
been made under section 319; or

(b) one or more of the exclusions in sections 227 and 228 applies
in respect of the loss or damage, or in respect of the
occurrence that resulted in the loss or damage.

(3) The Commonwealth isnot liable to pay compensation for the loss
or damage to the extent that the medical aid is repaired or replaced
by the Commonwealth (other than under this section).

227 Exclusionsrelating to serious defaults etc.

(1) The Commonwealth isnot liable to pay compensation for the loss
of, or damage to, amember’s medical aid if:
(a) the occurrence that resultsin the loss or damage:

(i) resulted from the member’s serious default or wilful act;
or
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(ii) happened while the member was committing a serious
breach of discipline; or
(iii) resulted from reasonable and appropriate counselling in
relation to the member’ s performance as a member; or
(b) theloss or damage was intentionally caused by the member.

(2) For the purpose of subparagraph (1)(a)(i), an occurrence is taken to
have resulted from a member’ s serious default or wilful act if:

(a) the member consumed acohol or took a drug (other than a
drug administered by a person legally authorised to
administer the drug or adrug legally obtained and takenin
accordance with the directions provided with the drug); and

(b) the occurrence resulted from the member being under the
influence of the alcohol or drug.

This subsection does not otherwise limit subparagraph (1)(a)(i).

228 Exclusionsrelatingtotravel

Substantial delay commencing journey

(1) The Commissionisnot liableto pay compensation for the loss of,
or damage to, amember’s medical aid that resulted from an
accident that occurred while the member was travelling on a
journey from the member’s place of duty if the member delayed
commencing the journey for a substantial time after he or she
ceased to perform duty at that place, unless:

(a) the delay wasfor areason connected with the performance of
the member’ s duties; or

(b) inthe circumstances of the particular case:

(i) the nature of therisk of having the accident was not
substantialy changed; and

(ii) the extent of that risk was not substantially increased;
by that delay or by anything that happened during that delay.

Routes that are not reasonably direct

(2) The Commissionisnot liableto pay compensation for the loss of,
or damage to, amember’s medical aid that resulted from an
accident that occurred while the member was travelling on a
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journey, or apart of ajourney, by aroute that was not reasonably
direct having regard to the means of transport used, unless:

(a) thejourney, or that part of the journey, was made by that
route for areason connected with the performance of the
member’ s duties; or

(b) inthe circumstances of the particular case:

(i) the nature of therisk of having the accident was not
substantially changed; and

(ii) the extent of that risk was not substantially increased;

because the journey, or that part of the journey, was made by
that route.

Substantial interruptions to journeys

(3) The Commission isnot liableto pay compensation for the loss of,
or damage to, amember’s medical aid that resulted from an
accident that occurred while the member was travelling on a part of
ajourney made after a substantial interruption of the journey,
unless:

(a) theinterruption was made for areason connected with the
performance of the member’s duties; or

(b) inthe circumstances of the particular case:
(i) the nature of therisk of having the accident was not
substantially changed; and
(ii) the extent of that risk was not substantially increased;
because of that interruption.

229 Amount of medical aid compensation

The amount of compensation that the Commonwealth isliable to
pay under section 226 for the loss of, or damage to, amember’'s
medical aid isthe amount reasonably incurred by the member
(whether paid or payable) in the necessary replacement or repair of
the medical aid. This may include any reasonable fees or charges
of a practitioner, or other qualified person, for a consultation,
examination, prescription, or other service that is reasonably
rendered in connection with the replacement or repair.
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230 Whom medical aid compensation is payable to

(1) Compensation under section 226 for the loss of, or damageto, a
member’ s medical aid is payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:

(i) the person who provided any goods or servicesin
connection with the replacement or repair of the medical
aid; or

(ii) any other person who incurred the cost of goods or
services in connection with the replacement or repair.

Note: A specia rule appliesif atrusteeis appointed under section 432.
(2) A payment under section 226 to a person who provided the goods

or services discharges any liability of any other person for the cost
of the goods or services to the extent of the payment.
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Chapter 5—Compensation for dependants of

certain deceased members, members
and former members

Part 1—Simplified outline of this Chapter

231 Simplified outline of this Chapter

This Chapter provides for compensation and other benefits for
dependants of certain deceased, current and former members.

Most of the benefits are provided to dependants of deceased
members to whom section 12 applies. That section appliesto a
deceased member who died from a service death or who suffered a
serious impairment from a service injury or disease before his or
her death.

Part 2 provides compensation for the partners of these membersif
the partners were wholly dependent on the member before the
member’ s death.

Part 3 provides compensation for the children of these members.
Other young people who were dependent on a deceased member
before the member’ s death might also be entitled to compensation.

The Commission can set up a scheme under Part 3 to provide
education and training for the children and young dependants of
deceased members, as well asfor the children and young
dependants of some current and former members.

Part 4 provides compensation for other dependants who were
wholly or partly dependent on a deceased member to whom
section 12 applies.

Part 5 provides compensation for the cost of such a deceased
member’ s funeral.
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Division 1 Simplified outline of this Part

Section 232

Part 2—Compensation for member’s death for

wholly dependent partners

Division 1—Simplified outline of this Part

232 Simplified outline of thisPart

This Part provides compensation for the partners of deceased
members in respect of whom section 12 appliesif the partner was
wholly dependent on the member before his or her death.

Division 2 provides the partner with a choice between
compensation as alump sum or as aweekly amount. The Division
also provides additional lump sum compensation for a partner if
the deceased member died from a service death.

Division 3 provides compensation for the cost of financial advice
obtained for a partner who is entitled to compensation under
Division 2.

Division 4 provides a partner with a further lump sumif the
deceased member received some types of compensation under
Chapter 4.

The partner might be entitled to an allowance to pay for his or her
home phone under Division 5.

A partner who is entitled to compensation under this Chapter might
also be entitled to have free treatment, or compensation for
treatment, provided under Chapter 6.
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Section 233

Division 2—Compensation for member’s death for wholly
dependent partners

233 Compensation for member’sdeath for wholly dependent
partners

The Commonwealth is liable to pay compensation for awholly
dependent partner of a deceased member if:

(a) section 12 appliesin respect of the member; and

(b) aclaim for compensation in respect of the partner has been
made under section 319.

234 Amount of compensation for wholly dependent partners

(1) The amount of compensation that the Commonwealth isliableto
pay under section 233 is:

(a) if the Commission has accepted liability for the member’s
death—the amount of the lump sum mentioned in
subsection (2); and

(b) in any case—whichever of the following amounts is chosen

by the partner:
(i) the amount of the lump sum mentioned in
subsection (4);
(ii) the weekly amount mentioned in subsection (5).
Note: The subsection is affected by the following provisions:

(a) subsection (6) (meaning of relatesto warlike service and relates
to non-warlike or peacetime service);

(b) section 236 (requirements for choosing between lump sum and
weekly amount);

(© section 404 (indexation).

(2) For the purposes of paragraph (1)(a), the amount of the lump sum
is the amount worked out using the following formula:

Partner’ s age-based number for the

lump sum under paragraph (1)(a) x $100,000

Note 1: Subsection (7) defines partner’s age-based number.
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Section 235

(4)

©)

(6)

(7)

Note 2: The amount of $100,000 is indexed under section 404.

For the purposes of subparagraph (1)(b)(i), the amount of the lump
sum is the amount worked out using the following formula:

Weekly amount under
Partner’ s age-based number for the % subparagraph (1)(b)(ii)
lump sum under paragraph (1)(b) at the date of
the member’ s death

Note 1: Subsection (7) defines partner’s age-based number.

Note2:  Theamount of the lump sum might be reduced under section 237 if
the partner fails to make a choice within 6 months and receives the
weekly amount for a period.

For the purposes of subparagraph (1)(b)(ii), the weekly amount is:
(@) one half of the fortnightly rate at which a pension is payable
from time to time under paragraphs 30(1)(a) and (b) of the
Veterans Entitlements Act 1986; and
(b) payable from the date of the member’s death until the
partner’ s death.

For the purposes of paragraph (1)(a), if 2 or more causes contribute
to amember’ s death, the death relates to warlike service or relates
to non-warlike or peacetime service if the warlike, non-warlike or
peacetime service materially contributes to the death.

In this section:

partner’s age-based number, in respect of alump sum under
paragraph (1)(a) or (b), means the number that is advised by the
Australian Government Actuary by reference to the partner’s age at
the date of the member’s death.

235 Notifying the partner of the choice

(D

The Commission must give the partner a written notice as soon as
practicable:
(a) specifying the amount of the lump sum mentioned in
subparagraph 234(1)(b)(i); and
(b) specifying the weekly amount mentioned in subparagraph
234(1)(b)(ii) that is currently payable; and
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Section 236

(c) advising the partner that he or she can choose between the
lump sum and the weekly amount; and

(d) specifying the date on which the noticeis given.

(2) The notice may be included in the notice given under section 346.

236 Requirementsfor choosing between the lump sum and the
weekly amount

(1) A partner who receives a notice under section 235 may choose to
be paid the lump sum or the weekly amount.

Note: The weekly amount is payable from the date of the member’ s death
(see subsection 234(5)).

(2) A partner who makes a choice cannot change it.

(8) The choice must be made in writing and must be given to the
Commission within 6 months after the date on which the partner
received the notice.

(4) Beforethe end of the 6 month period, the Commission may extend
the period within which the choice must be made if it considers
there are special circumstances for doing so.

(5) Thelega personal representative of a deceased partner is not
entitled to choose to be paid the lump sum.

237 Commonwealth to pay weekly amount after 6 months etc.

(1) The Commonwealth isliable to pay the weekly amount mentioned
in subparagraph 234(1)(b)(ii) if a partner has not made a choice
under section 236 within:

(a) if the Commission has extended the period under subsection
236(4)—the period as extended by the Commission under
that subsection; or

(b) otherwise—the period of 6 months after receiving the notice
under section 235.

Note: The weekly amount is payable from the date of the member’ s death
(see subsection 234(5)).
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Section 238

(2) If the partner subsequently chooses the lump sum mentioned in
subparagraph 234(1)(b)(i), then the amount of the lump sum that
the Commonwealth is liable to pay isworked out using the
following formula:

Amount of the partner’s
lump sum under
subsection 237(4)

_ Totd of the weekly amounts
dready paid to the partner

238 Whom the compensation is payable to

Compensation under section 233 is payable to the partner.
Note: A specid rule appliesif atrusteeis appointed under section 432.
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Section 239

Division 3—Compensation for cost of financial advice for
wholly dependent partners

239 Compensation for cost of financial advice for wholly dependent
partners

The Commonwealth isliable to pay compensation for the cost of
financial advice obtained by awholly dependent partner of a
deceased member if:

(a) the partner is entitled to compensation under section 233; and

(b) thefinancial advice was obtained from a suitably qualified
financial adviser after the member’ s death; and

(c) aclaim for compensation in respect of the partner has been
made under section 319.

240 Amount of financial advice compensation

The Commission must determine the amount of compensation
under section 239 for the cost of the financial advice that it
considers reasonable. The total amount (including all previous
amounts paid in respect of the partner under this section) must not
exceed $1,200.

Note: The amount of $1,200 isindexed under section 404.

241 Whom the compensation is payableto

(1) Compensation under section 239 for the cost of the financia advice
is payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:
(i) the person who gave the financial advice; or
(ii) any other person who incurred the cost of the financial
advice.

Note: A specia rule appliesif atrusteeis appointed under section 432.
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Section 241

(2) Anamount paid to the person who gave the financial advice
discharges any liahility of any other person for the cost of the
financial advice to the extent of the payment.
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Section 242

Division 4—Continuing per manent impair ment and
Incapacity etc. compensation for wholly
dependent partners

242 Continuing permanent impair ment and incapacity etc.
compensation for wholly dependent partners

(1) The Commonwealth isliableto pay compensation for awholly
dependent partner of a deceased member if:

(a) the member was paid compensation for the week before the
week in which the member died under one or more of the
following provisions:

(i) section 68, 71 or 75 (permanent impairment);
(ii) Part 3 or 4 of Chapter 4 (incapacity for service or work);
(iii) Part 6 of Chapter 4 (Special Rate Disability Pension);
and

(b) aclaim for compensation in respect of the partner has been
made under section 319.

(2) Insubsection (1):
(a) areferenceto compensation paid for aweek does not include
areference to compensation paid as alump sum; and

(b) areference to compensation paid includes a reference to
compensation that the member was entitled to be paid.

243 Amount of permanent impair ment and incapacity etc.
compensation

(1) Theamount of compensation that the Commonwealth isliable to
pay under section 242 is the amount that is 12 times:

(a) thetotal amount of compensation that the member was paid
under the provisions mentioned in paragraph 242(1)(a) for
the week before the week in which the member died; or

(b) thetotal amount of compensation that the member was
entitled to have been paid under those provisions for that
week;
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Section 244

)

(as the case requires).

The amount mentioned in subsection (1) isthe total amount of
compensation that the Commonwealth isliable to pay under
section 242, even if more than one person is entitled to
compensation under that section because of the same deceased
member’ s death.

244 Whom permanent impair ment and incapacity etc. compensation

(D

)

©)

is payableto

Compensation for the partner under section 242 is payable to the
partner.

Note: A specid rule appliesif atrusteeis appointed under section 432.

If 2 or more partners are entitled to compensation under

section 242 because of the same deceased member’ s death, then
the compensation is payable in accordance with the directions of
the Commission.

In making directions under subsection (2), the Commission must
have regard to any loss of financial support suffered by the partners
asaresult of the member’s death. The Commission must not have
regard to any other matter.
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Section 245

Division 5—Telephone allowance for wholly dependent
partners

245 Eligibility for telephone allowance

A wholly dependent partner of a deceased member is eligible for a
telephone allowance if:
(a) section 12 appliesin respect of the member; and
(b) the partner is an Australian resident (within the meaning of
section 5G of the Veterans' Entitlements Act 1986); and
(c) the partner’s telephone service is connected in Australiain
the partner’ s name or jointly in the partner’ s name and
someone else’s name.

Note: Section 246 sets out some circumstances when telephone allowance is
not payable.

246 Telephone allowance not payable in some circumstances

People leaving Australia otherwise than temporarily

(1) A wholly dependent partner who leaves Australia otherwise than
temporarily is not eligible for atelephone allowance on or after the
next telephone allowance payday.

Temporary absence from Australia

(2) A wholly dependent partner who is temporarily absent from
Australia and has been so absent for more than 26 weeks is not
eigible for atelephone allowance after the first 26 weeks of the
absence.

When a person becomes eligible for telephone allowance after
leaving Australia

(3) Thewholly dependent partner mentioned in subsections (1) and (2)
again becomes eligible to receive the telephone allowance on the
later of the following days:

(a) the day on which the partner returnsto Australia; or
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Section 247

(4)

©®)

(6)

(b) the day on which the partner notifies the Commission of his
or her return to Australia.

Partners receiving other allowances etc.

Even though awholly dependent partner is eligible for atelephone
allowance, the allowance is not payable to the partner if he or she
is receiving atelephone allowance under:

(a) the Veterans' Entitlements Act 1986; or

(b) the Social Security Act 1991; or

(c) thisAct.

Entitlement under this Act when Veterans' Entitlements Act rateis
|ower

However, if the rate of telephone allowance at which awholly
dependent partner is being paid under the Veterans' Entitlements
Act 1986 is lower than the rate at which the partner would be paid
under section 247 of this Act, then the allowance is payable under
this Act rather than the Veterans' Entitlements Act 1986.

Definition of telephone allowance payday
In this section:

telephone allowance payday has the same meaning asin
section 118T of the Veterans' Entitlements Act 1986.

247 Annual rate of telephone allowance

The annual rate of telephone allowance that is payable under
section 245 isthe rate that is payable from time to time under
subsection 1185(1) of the Veterans' Entitlements Act 1986.

248 Payment by instalments

A full instalment of telephone allowance is payable to awholly
dependent partner on each telephone allowance payday (within the
meaning of section 118T of the Veterans' Entitlements Act 1986)
on which:

(a) the partner is eligible for the allowance; and
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Section 249

(b) the allowanceis payable to the partner.

Note: If atrustee is appointed under section 432, then the allowance would
be payable to the trustee instead.

249 Working out amount of instalment

(1) Theamount of an instalment of telephone allowance is the amount
worked out by dividing the amount of the annual rate of telephone
alowance by 4.

(2) If theamount of an instalment is not a multiple of 10 cents, the
amount is to be increased to the nearest multiple of 10 cents.
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Section 250

Part 3—Compensation for eligible young persons
dependent on certain deceased members,
members or former members

Division 1—Simplified outline of this Part

250 Simplified outline of thisPart

This Part provides compensation and other benefits for the children
of certain deceased, current and former members. Y oung
dependants under 25 might also be entitled to compensation or
benefits even though they are not the child of a deceased, current
or former member.

Divisions 2 to 4 provide compensation to children and young
people who were dependants of deceased members to whom
section 12 applies.

Division 2 provides lump sum compensation for most children and
young people. Divisions 3 and 4 provide an additional weekly
amount and lump sum for certain children and young people who
were wholly or mainly dependent on deceased members.

Under Division 6, the Commission can set up a scheme to provide
education and training for children and young people who are the
dependants of certain deceased, current and former members.

A child or young person who is entitled to compensation under this
Chapter might also be entitled to have free treatment, or
compensation for treatment, provided under Chapter 6.
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Section 251

Division 2—L ump sum compensation for member’s death
for certain eligible young persons

251 Lump sum compensation for member’s death for certain
eligible young persons

The Commonwealth is liable to pay compensation for a person if:
(a) the person:
(i) wasan dligible young person; and
(ii) was a dependant of a deceased member;
immediately before the member’ s death; and
(b) section 12 appliesin respect of the member; and
(c) aclaimfor compensation in respect of the person has been
made under section 319.
Note 1: Section 257 sets out who the compensation is payable to.

Note2:  ThisPart does not apply to an eligible young person who was a so the
wholly dependent partner of the deceased member (see section 260).

252 Amount of compensation for dependent eligible young per sons

The amount of compensation that the Commonwealth isliable to
pay under section 251 for the eligible young person is $60,000.

Note: The amount of $60,000 isindexed under section 404.
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Section 253

Division 3—Weekly compensation for certain eligible
young persons

253 Weekly compensation for certain eligible young persons

(1) The Commonwealth isliableto pay compensation for a person for

aweek if:
(a) the person isan eligible young person for the week or a part
of the week; and

(b) the person was a dependant of a deceased member
immediately before the member’ s death; and

(c) either:
(i) theyoung person was wholly or mainly dependent on
the member immediately before the member’ s death; or

(ii) theyoung person would have been wholly or mainly
dependent on the member for the week or the part of the
week if the member had not died; and

(d) section 12 appliesin respect of the member; and

(e) aclaim for compensation in respect of the person has been
made under section 319.

Note 1: Section 257 sets out who the compensation is payable to.

Note2:  ThisPart does not apply to an eligible young person who was a so the
wholly dependent partner of the deceased member (see section 260).

(2) The Commonwealth isonly liable to pay compensation for an
eligible young person who is born alive after the deceased
member’ s death from the week in which the young person is born.

254 Amount of weekly compensation

The amount of compensation that the Commission is liable to pay
under section 253 for the eligible young person for aweek is $66.

Note: The amount of $66 isindexed under section 404.
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Section 255

Division 4—Continuing per manent impair ment and
incapacity etc. compensation for certain eligible
young per sons

255 Continuing permanent impair ment and incapacity etc.
compensation for certain eligible young persons

(1) The Commonwealth isliableto pay compensation for a person if:
(@) the person:
(i) wasan dligible young person; and
(ii) was a dependant of a deceased member;
immediately before the member’ s death; and

(b) the person was wholly or mainly dependent on the member
immediately before the member’ s death; and

(c) the member was paid compensation for the week before the
week in which the member died under one or more of the
following provisions:

(i) section 68, 71 or 75 (permanent impairment);
(ii) Part 3 or 4 of Chapter 4 (incapacity for service or work);
(iii) Part 6 of Chapter 4 (Special Rate Disability Pension);
and
(d) thereisno wholly dependent partner of the member:
(i) who isentitled to compensation under section 242; or

(ii) who would be entitled to compensation under that
section if aclaim for compensation in respect of the
partner were made; and

(e) aclaimfor compensation in respect of the person has been
made under section 319.

Note 1: Section 257 sets out who the compensation is payable to.

Note2:  ThisPart does not apply to an eligible young person who was a so the
wholly dependent partner of the deceased member (see section 260).

(2) In paragraph (1)(c):
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Section 256

(@) areference to compensation paid for aweek does not include
areference to compensation paid as alump sum; and

(b) areference to compensation paid includes a reference to
compensation that the member was entitled to be paid.

256 Amount of permanent impairment and incapacity etc.
compensation

(1) The amount of compensation that the Commonwealth isliableto
pay under section 255 is the amount that is 12 times:

(a) thetotal amount of compensation that the member was paid
under the provisions mentioned in paragraph 255(1)(c) for
the week before the week in which the member died; or

(b) thetotal amount of compensation that the member was
entitled to be paid under those provisions for that week;

(as the case requires).

(2) The amount mentioned in subsection (1) is the total amount of
compensation that the Commonwealth isliable to pay under
section 255, even if more than one person is entitled to
compensation under that section because of the same deceased
member’ s death.

Note: If more than one person is entitled to compensation under section 255,

the amount mentioned in subsection (1) is payable in accordance with
the directions of the Commission (see section 257).
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Whom compensation under Divisions2 to 4 is payableto Division 5

Section 257

Division 5—Whom compensation under Divisons2to4is
payableto

257 Whom the compensation is payable to

(1) Compensation under Divisions 2to 4 is payable to:

(a) if the eligible young personislessthan 18 years old—the
person who has primary responsibility for the daily care of
the young person; or

(b) otherwise—the €eligible young person.
Note: A specia rule appliesif atrusteeis appointed under section 432.

(2) If 2 eligible young persons are entitled to compensation under
section 255 because of the same deceased member’ s death, then
compensation under that section is payable in accordance with the
directions of the Commission.

(3) In making directions under subsection (2), the Commission must
have regard to any loss of financial support suffered by the eligible
young persons as aresult of the member’s death. The Commission
must not have regard to any other matter.
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Section 258

Division 6—Education schemefor certain eligible young

per sons dependent on members, former members
and deceased members

258 Education schemefor certain eligible young persons

(1) The Commission may determine, in writing, a scheme to provide
education and training for:
(a) an eligible young person who is a dependant of the following
member or former member:
(i) amember or former member who satisfies the éigibility
criteriain section 199 (persons who are eligible for
Special Rate Disability Pension), or who has satisfied
those criteria during some period of hisor her life;

(iii) amember or former member who suffers an
impairment, as aresult of one or more service injuries
or diseases, that the Commission has determined under
Part 2 of Chapter 4 constitutes 80 or more impairment
points; and

(b) an eligible young person who, immediately before a deceased
member’ s death, was a dependant of the member in respect
of whom section 12 applies.

Note: This Part does not apply to an eligible young person who was also the
wholly dependent partner of the deceased member (see section 260).

(2) A claim under section 319 must be made in respect of the eligible
young person in order to be provided with education and training
under the scheme.

(8) The scheme may provide for the following:

(a) the payment of maintenance allowances for eligible young
persons who are being provided with education or training
under the scheme;

(b) how applications for education or training for eligible young
persons are made under the scheme;
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Section 259

(c) investigating and determining those applications;

(d) the establishment, membership and operation of any body to
perform the functions, and exercise the powers, that are
conferred on the body by or under the scheme in respect of
the operation of the scheme;

(e) guidance and counselling servicesin respect of the education
or training of eligible young persons under the scheme.

(4) The Commission may, by written determination, vary or revoke a
determination under subsection (1).

(5) A determination, and any variation or revocation of a
determination, under this section has no effect unless the Minister
has approved the determination in writing.

(6) A determination, and any variation or revocation of a
determination, under this section that has been approved by the
Minister is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

259 Completing cour ses begun before turning 25 yearsold

This Division, and the scheme established under section 258,
continue to apply to a person after he or she turns 25 if:

(a) before turning 25, the person began a course of education or
training provided under the scheme; and

(b) the person turns 25 before finishing the course; and

(c) after turning 25, the person continues the course in order to
finishit.
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Section 260

Division 7—Exclusion of Part for wholly dependent
partners

260 Exclusion of Part for wholly dependent partners

This Part does not apply to an eligible young person who was
dependent on a deceased member immediately before the
member’ s death if the eligible young person was also the wholly
dependent partner of the member at that time.

Note: A wholly dependent partner of a deceased member is entitled to
compensation under Part 2.
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Section 261

Part 4—Compensation for dependants other than
wholly dependent partnersand €ligible
young per sons

261 Simplified outline of thisPart

This Part provides compensation for dependants of deceased
members to whom section 12 applies (other than partners and
children of those members).

Each dependant can be paid alump sum determined by the
Commission.

262 Compensation for dependants other than wholly dependent
partnersand eligible young persons

The Commonwealth isliable to pay compensation for a person if:

(a) the person was a dependant of a deceased member
immediately before the member’ s death; and

(b) the dependant was neither:
(i) awholly dependent partner of the member; nor

(ii) an eligible young person who was a dependant of the
member;

immediately before the member’ s death; and
(c) section 12 appliesin respect of the member; and

(d) aclaimfor compensation in respect of the person has been
made under section 319.

263 Amount of compensation for other dependants

(1) The amount of compensation that the Commonwealth isliableto
pay under section 262 in respect of a dependant is the amount that
the Commission determines is reasonable. However:
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Section 264

(a) that amount must not exceed $60,000; and

(b) thetotal amount paid under section 262 in respect of all
dependants of a particular deceased member must not exceed
$190,000.

Note: The amounts of $60,000 and $190,000 are indexed under section 404.

(2) In making a determination under subsection (1), the Commission
must have regard to:

(&) any financial loss suffered by the dependant as a result of the
member’ s death (other than compensation paid or payable
under this Act); and

(b) the degree to which the dependant was dependent on the
deceased member; and

(c) thelength of time that the dependant would have been
dependent on the member.

The Commission must not have regard to any other matter (in
particular, any amount of compensation paid or payable under this
Act before the member died).

264 Whom the compensation is payable to

Compensation for a dependant under section 262 is payable to:

(a) if the dependant isless than 18 years old—the person who
has primary responsibility for the daily care of the dependant;
or

(b) otherwise—the dependant.

Note: A specia rule appliesif atrusteeis appointed under section 432.
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Section 265

Part 5—Compensation for funeral expenses

265 Simplified outline of thisPart

This Part provides compensation to pay for the cost of the funera
of adeceased member in respect of whom section 12 applies.

266 Compensation for cost of funeral

(1) The Commonwealth isliable to pay compensation for the cost of a
deceased member’ s funeral if:

(a) section 12 appliesin respect of the member; and
(b) aclaimfor compensation has been made under section 319.

(2) The claim under section 319 may only be made:

(a) inrespect of adependant of the deceased member if the
dependant incurred the cost of the funerd; or

(b) by the deceased member’slegal personal representative.

267 Amount of funeral compensation

(1) The Commission must determine the amount of compensation
under section 266 that it considers reasonable for the cost of the
deceased member’ s funeral. The amount must not exceed $4,600.

Note: The amount of $4,600 isindexed under section 404.

(2) In determining the amount, the Commission must have regard to:

(a) the chargesordinarily made for funeralsin the place where
the funeral was carried out; and

(b) any amount paid or payablein respect of the cost of the
funeral under any other law of the Commonwealth.

The Commission must not have regard to any other matter.
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268 Whom funeral compensation is payableto

(1) Compensation under section 266 for the cost of a deceased
member’ s funeral is payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:
(i) the person who carried out the funeral; or
(if) any other person who incurred the cost of the funeral.

Note: A special rule appliesif atrusteeis appointed under section 432.
(2) A payment under section 266 to a person who carried out the

funeral discharges any liability of any other person for the cost of
the funeral to the extent of the payment.
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Section 269

Chapter 6—Treatment for injuriesand
diseases
Part 1—Simplified outline of this Chapter

269 Simplified outline of this Chapter

This Chapter deals with the provision of treatment for injuries and
diseases for certain current and former members and dependants of
deceased members.

Compensation for the cost of treatment is provided for under
Part 2, while treatment itself is provided for under Part 3.

Some people are entitled to treatment, or compensation for the cost
of treatment, for any injury or disease. Other people are only
entitled to treatment, or compensation for treatment, for a service
injury or disease.

Additional compensation for costsincurred in travelling to obtain
treatment and a pharmaceutical allowance are provided for under
Part 4.

Generaly, aclaim for compensation must be made under
section 319 to be entitled to treatment or compensation under this
Chapter.

Part 5 contains offence provisions relating to treatment
compensated or provided for under this Chapter. The offences
relate to conduct by those claiming compensation or treatment
under this Chapter, as well as conduct by practitioners and
providers of pathology services.
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Part 2—Compensation for treatment costs

270 Simplified outline of this Part

This Part provides compensation for the cost of treatment for
injuries or diseases of certain current and former members and
dependants of deceased members.

Under this Part, the Commission can provide current and former
members with compensation for the cost of treatment for service
injuries or diseasesinstead of providing the treatment under Part 3
or under the Defence Force Regulations 1952.

Treatment can be compensated under this Part even if the person
obtains the treatment before the Commission determines that the
person is entitled to the treatment under Part 3 or if the person dies
after receiving the treatment.

A claim for compensation must be made under section 319 in
respect of a person to be entitled to the compensation.

A person who is entitled to compensation under this Part might
also be entitled to compensation under Part 4 for costsincurred in
travelling to obtain the treatment.

Compensation for costsincurred in treating an aggravated injury or
disease might not be paid if the aggravation or material
contribution ceases.

271 Compensation for treatment for serviceinjuries and diseases

etc.

Compensation for treatment for service injuries and diseases

(1) The Commonwealth isliableto pay compensation for the cost of

treatment obtained for a person’s service injury or diseaseiif:
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@
(b)
(©)
(d)
(€)

the person is aformer member, or a current part-time
Reservist, cadet or declared member; and

the Commission has accepted liability for the serviceinjury
or disease; and

it was reasonable for the person to obtain the treatment in the
circumstances; and

aclaim for compensation in respect of the person has been
made under section 319; and

the Commission determines under section 327 that this
section applies to the person.

Notel:  Treatment for current members of the Defence Force (other than

part-time Reservists) is provided under regulation 58F of the Defence
Force Regulations 1952. However, compensation or treatment for
such amember might also be provided under section 272 or under
Part 3.

Note2:  Thissubsection might be affected by the following provisions:

€) section 274 (relationship with other compensation provisions);
(b) section 275 (ho compensation if aggravation etc. ceases);

(© section 276 (amount of compensation);

(d) section 277 (whom compensation is payable to).

Compensation for treatment prior to a service death

(2) The Commonwealth isliableto pay compensation for the cost of
treatment obtained for a person’ sinjury or disease if:

@
(b)

(©
(d)

Note:

the person later dies from the injury or disease; and

the Commission has accepted liability for the service death;
and

it was reasonable for the person to obtain the treatment in the
circumstances; and

aclaim for compensation has been made under section 319
by the person’slegal persona representative.

This subsection might be affected by the following provisions:
€) section 274 (relationship with other compensation provisions);
(b) section 275 (no compensation if aggravation etc. ceases);
(© section 276 (amount of compensation);
(d) section 277 (whom compensation is payable to).
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272 Compensation for member s entitled to treatment under
regulation 58F of the Defence For ce Regulations

The Commonwealth is liable to pay compensation for the cost of
treatment obtained for a member’s service injury or disease if:
(@) the Commission has accepted liability for the injury or
disease; and
(b) it was reasonable for the member to obtain the treatment in
the circumstances; and

(c) the member is entitled to medical and dental treatment under
regulation 58F of the Defence Force Regulations 1952; and

(d) aclaimfor compensation in respect of the member has been
made under section 319; and

(e) the Commission, after considering any advice from the
member’ s service chief, determinesthat it is more
appropriate to provide compensation for the treatment under
this section even though the treatment could have been
provided under regulation 58F.

Note: This section might be affected by the following provisions:
(a) section 274 (relationship with other compensation provisions);
(b) section 275 (no compensation if aggravation etc. ceases);
(© section 276 (amount of compensation);
(d) section 277 (whom compensation is payable to).

273 Compensation for those entitled to treatment under Part 3

The Commonwealth is liable to pay compensation for the cost of
treatment obtained for a person’sinjury or disease if:
(a) the personisentitled to treatment under Part 3 in respect of
the injury or disease; and
(b) the person obtains the treatment before any determination by
the Commission that the person is entitled to the treatment
under that Part; and

(c) it wasreasonable for the person to obtain the treatment in the
circumstances; and

(d) aclaim for compensation in respect of the person has been
made under section 319.
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Note:
@
(b)
©
(d)

This section might be affected by the following provisions:
section 274 (relationship with other compensation provisions);
section 275 (no compensation if aggravation etc. ceases);
section 276 (amount of compensation);

section 277 (whom compensation is payable to).

274 Relationship of thisPart with other compensation provisions

(1) The Commonwealth isnot liable to pay compensation under
section 271, 272 or 273 for the cost of treatment if the
Commonwealth isliable to pay compensation in respect of the
treatment under a section in another Chapter of this Act.

(2) If aperson would be entitled to compensation for the cost of
treatment under more than one section in this Part, then the
Commonwealth is only liable to pay compensation in respect of the
treatment under one of those sections.

275 No compensation if aggravated injury or disease ceasesto be
aggravated etc.

The Commonwealth is not liable to pay compensation for the cost
of treatment obtained for an aggravated injury or disease if, at the
time of the treatment, the aggravation or materia contribution had

ceased.

276 Amount of treatment compensation

(1) The Commission must determine the amount of compensation
payable under section 271, 272 or 273. The amount must be the
amount the Commission considers reasonable for the cost of the
treatment for aperson’sinjury or disease. However, the amount
must not be more than the amount actually incurred in obtaining
the treatment.

Note 1:

Note 2:

The amount determined by the Commission must not take into
account increases in the cost of a particular treatment after that
treatment has been obtained.

Compensation for costs incurred in respect of journeys etc. made for
the purposes of obtaining treatment is paid under Part 4.
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Section 277

(2) Theamount of compensation for treatment includes the amount
reasonably incurred (whether paid or payable) in the necessary
replacement or repair of amedical aid used by the person. This
may include any reasonable fees or charges of a practitioner, or
other qualified person, for a consultation, examination,
prescription, or other service that is reasonably rendered in
connection with the replacement or repair.

277 Whom treatment compensation is payableto

(1) Compensation under section 271, 272 or 273 for the cost of the
treatment is payable to:

(@) the person who made the claim for compensation; or
(b) if that person so directs:
(i) the person who provided the treatment; or
(ii) any other person who incurred the cost of the treatment.

Note: A specia rule appliesif atrusteeis appointed under section 432.
(2) A payment under section 271, 272 or 273 to a person who provided

the treatment discharges any liability of any other person for the
cost of the treatment to the extent of the payment.
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Section 278

Part 3—Entitlement to provision of treatment
Division 1—Simplified outline of this Part

278 Simplified outline of this Part

This Part provides for treatment to be provided for the injuries and
diseases of certain current and former members and dependants of
deceased members.

Current and former members might be entitled to treatment for a
service injury or disease rather than compensation under Part 2 or
treatment under the Defence Force Regulations 1952,

Current and former members who have suffered a serious
impairment from a service injury or disease are entitled to
treatment for any injury or disease.

Some partners and young dependants (such as children) of
deceased members in respect of whom section 12 applies are also
entitled to treatment for any injury or disease.

Generally, a claim for compensation in respect of the person must
be made under section 319 to be entitled to the treatment.

Treatment might not be provided for an aggravated injury or
disease if the aggravation or material contribution ceases.

The Commission can arrange for the treatment in accordance with
arrangements it has with hospitals and doctors etc. or in accordance
with adetermination it makes under Division 4 of this Part.

A person who is entitled to treatment under this Part might also be
entitled to compensation for costsincurred in travelling to obtain
the treatment and a pharmaceutical allowance under Part 4.
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Section 279

Division 2—Treatment for some members and for mer
members

279 Treatment for membersentitled to treatment under regulation
58F of the Defence For ce Regulations

A member is entitled to be provided with treatment under this Part
for aservice injury or disease of the member if:
(8) the Commission has accepted liability for the injury or
disease; and
(b) the member isentitled to medical and dental treatment under
regulation 58F of the Defence Force Regulations 1952; and
(c) aclaim for compensation in respect of the member has been
made under section 319; and
(d) the Commission, after considering any advice from the
member’ s service chief, determines that it is more
appropriate to provide treatment for the injury or disease
under this Part than to provide such treatment under
regulation 58F.
Note 1: Compensation might be payable in respect of treatment obtained

before the Commission determines that the person is entitled to
treatment (see section 273).

Note2: A personisnot entitled to treatment for an aggravated injury or
disease if the aggravation ceases (see section 283).

280 Treatment for serviceinjuries and diseases of former members
and part-time Reservists etc.

A person is entitled to be provided with treatment under this Part
for aservice injury or disease of the person if:

(@) the personisaformer member or a current part-time
Reservist, cadet or declared member; and

(b) the Commission has accepted liability for the service injury
or disease; and

(c) aclaimfor compensation in respect of the person has been
made under section 319; and
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(d) the Commission determines under section 327 that this
section applies to the person.
Note 1: Compensation might be payable in respect of treatment obtained

before the Commission determines that the person is entitled to
treatment (see section 273).

Note2: A personisnot entitled to treatment for an aggravated injury or
disease if the aggravation ceases (see section 283).

281 Treatment for personswith 60 impairment points

(1) A personisentitled to be provided with treatment under this Part
for any injury or disease of the person if:

(a) the Commission has determined under Part 2 of Chapter 4
(permanent impairment) that an impairment resulting from
one or more service injuries or diseases suffered by the
person constitutes 60 or more impairment points; and

(b) the person’simpairment continues to constitute 60 or more
impairment points; and

(c) thetreatment is provided to the person after the
determination under Part 2 of Chapter 4 is made.

Note 1: Compensation might be payable in respect of treatment obtained

before the Commission determines that the person is entitled to
treatment (see section 273).

Note2: A person who ceases to be entitled to treatment under this section
might still be entitled to treatment under section 282.

(2) However, if the person isonly suffering from a single aggravated
injury or disease, then the person is only entitled to be provided
with the treatment if the impairment resulting from the aggravation
or material contribution constitutes, and continues to constitute, 60
or more impairment points.

282 Treatment for personswho areeligible for a Special Rate
Disability Pension
A person is entitled to be provided with treatment under this Part
for any injury or disease of the person if:
(a) the person satisfies the eligibility criteriain section 199
(persons who are eligible for Specia Rate Disability
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Pension), or has satisfied those criteria during some period of
his or her life; and
(b) thetreatment is provided to the person after paragraph (a)
begins to apply to the person.
Note 1: Compensation might be payable in respect of treatment obtained

before the Commission determines that the person is entitled to
treatment (See section 273).

Note2: A person who ceases to be entitled to treatment under this section
might still be entitled to treatment under section 281.

283 Notreatment for aggravated injury or disease if aggravation
ceases

A person is not entitled to be provided with treatment under
section 279 or 280 for an aggravated injury or diseaseif the
aggravation or material contribution ceases.
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Section 284

Division 3—Treatment for certain dependants of deceased
members

284 Treatment for certain wholly dependent partnersand eligible
young per sons

Treatment for certain wholly dependent partners

(1) A wholly dependent partner of a deceased member is entitled to be
provided with treatment under this Part for any injury or disease of
the partner if:

(a) section 12 appliesin respect of the member; and

(b) thetreatment is provided to the partner after the member’s
death; and

(c) aclaimfor compensation in respect of the partner has been
made under section 319.

Note: Compensation might be payable in respect of treatment obtained
before the Commission determines that the person is entitled to
treatment (see section 273).

Treatment for certain eligible young persons

(2) A personisentitled to be provided with treatment under this Part
for any injury or disease of the person if:

(a) the person isan eligible young person; and

(b) the person was an eligible young person who was wholly or
mainly dependent on a deceased member immediately before
the member’ s death; and

(c) section 12 appliesin respect of the member; and

(d) thetreatment is provided to the person after the member’s
death; and

(e) aclaimfor compensation in respect of the person has been
made under section 319.

Note: Compensation might be payable in respect of treatment obtained
before the Commission determines that the person is entitled to
treatment (See section 273).
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Section 285

Division 4—Administration of the provision of treatment

285 Treatment at hospitals and other institutions etc.

(1) For the purposes of this Part, the Commission may:

() enter into arrangements with the appropriate authority of the
Commonwealth, a State or a Territory for the provision of
care and welfare at a public hospital or other institution for
persons entitled to be provided with treatment under this
Part; and

(b) enter into arrangements with any other body operating a
hospital or other institution for the provision of care and
welfare at that hospital or institution for persons entitled to be
provided with treatment under this Part; and

(c) enter into arrangements with any practitioner or other person
qualified to provide treatment.

(2) Inthissection:

public hospital or other institution means a hospital or other
institution that is operated by the Commonwealth, a State or a
Territory.

286 Determination for providing treatment

Commission may make written determination

(1) The Commission may make a written determination of any one or
more of the following:

(a) the places at which, the circumstancesin which, and the
conditions subject to which, a particular kind or class of
treatment may be provided under this Part;

(b) the places at which, the circumstancesin which, and the
conditions subject to which, treatment may be provided
under this Part to persons as private patients;

(c) the places at which, the circumstances in which, and the
conditions subject to which, pharmaceutical benefits may be
provided under this Part;
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)

©)

(4)

)

(d) thekinds or classes of treatment that will not be provided
under this Part;

(e) the places at which, the circumstances in which, and the
conditions subject to which, treatment will not be provided
under this Part;

(f) whether the Commission’s prior approval of a particular kind
or class of treatment is required;

(g) if the Commission’s prior approval is required:

(i) the circumstances in which the Commission may
exercise its power to give prior approval; and
(i) the circumstances in which the Commission may
exercise its power to give approva if the treatment was
obtained without prior approval.

Variation or revocation

The Commission may, by written determination, vary or revoke a
determination under subsection (1).

Minister must approve a determination

A determination under this section has no effect unless the Minister
has approved the determination in writing.

Disallowable instrument etc.

A determination that has been approved by the Minister isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

For the purposes of sections 48, 48A, 48B and 49 of the Acts
Interpretation Act 1901 as they apply to a determination under this
section:
() the determination istaken to be made on the day on which
the Minister approved the determination; and
(b) thereferencesin section 48 of that Act to the date of
notification of the determination are to be read as references
to the date on which the Minister approved the determination.
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Determinations must be publicly available

(6) The Commission must make copies of all determinations under this
section available on the Internet.

When treatment is provided as a private patient

(7) For the purposes of paragraph (1)(b), treatment is taken to be
provided to a person as a private patient if:

(a) thetreatment is provided to the person asaperson whoisa
private patient of a hospital, for the purposes of the Health
Insurance Act 1973; or

(b) thetreatment is provided to the person by a medical specialist
to whom the person has been referred but is not provided at a
hospital.

287 Providing treatment under thisPart

(1) The Commission may arrange for treatment to be provided to a
person who is entitled to treatment under this Part:
(a) in accordance with the arrangements made under section 285;
or
(b) in accordance with the determination made under
section 286; or
(c) inaccordance with the arrangements and the determination.

(2) However, if aperson who is entitled to treatment under this Part
requires a particular kind or class of treatment that is not dealt with
in the arrangements or the determination, then the person’s
entitlement is subject to the Commission’s approval of the
treatment (whether that approval is given before or after the
treatment is provided).

(3) Nothing in this Part:
(a) imposes aduty on the Commission to arrange for treatment
to be provided to a person outside Australia; or
(b) confersaright on a person to be provided with treatment
outside Australia.
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Section 288

Part 4—Other compensation relating to treatment
Division 1—Simplified outline of this Part

288 Simplified outline of this Part

Division 2 of this Part provides for compensation for costs incurred
in some travel taken by a patient to obtain treatment. The
Commission can also approve an attendant to accompany the
patient and pay the attendant’ s travel costs. The costs of the
patient’ s or attendant’ s accommodation can be paid if they have to
stay at aplace to obtain the treatment.

Division 3 of this Part provides for compensation for costs incurred
by certain persons in transporting another person to a hospital etc.
or amortuary.

Division 4 provides for an allowance to pay for pharmaceutical
benefits for those who are entitled to treatment under Part 3 of this
Chapter.
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Section 289

Division 2—Compensation for patients and attendants
journey and accommodation costs

289 Definition of compensable treatment
In this Division:

compensable treatment means:

(a) treatment in respect of which compensation is payable under
Part 2; or

(b) treatment to which a personis entitled under Part 3.

290 Compensation for journey costsrelating to treatment

Compensation for costs of a patient’s journey

(1) The Commonwealth isliable to pay compensation for any costs
reasonably incurred if:

(a) the costs are incurred in respect of ajourney that is made by a
person that is necessary for the person to obtain compensable
treatment for an injury or disease of the person; and

(b) any one or more of the following applies.

(i) if thejourney is by ambulance services—the person’s
injury or disease reasonably requires using those
Services; or

(ii) thejourney isby public transport; or

(iii) if thejourney is by means other than public transport or
ambulance services—it is unreasonable for the person to
use public transport having regard to the nature of the
person’sinjury or disease, or public transport is
unavailable; or

(iv) thereasonable length of the journey (including the
return part of the journey) exceeds 50 kilometres; and

(c) aclaimfor compensation in respect of the person has been
made under section 319.

Note 1: Section 289 defines compensable treatment.
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2
Section 290
Note2:  Thissubsection might be affected by the following provisions:
@ section 292 (journeys etc. outside Australia);
(b) section 293 (amount of compensation).

Compensation for costs of an attendant’ s journey

(2) The Commonwealth isliable to pay compensation for any costs
reasonably incurred if:

(a) the Commission approves a person (the attendant) to
accompany another person (the patient) on ajourney that is
necessary for the patient to obtain compensable treatment for
an injury or disease of the patient; and

(b) the costs areincurred in respect of the attendant’ sjourney;
and

(c) any one or more of the following applies:

(i) if the journey is by ambulance services—the person’s
injury or disease reasonably requires using those
services, or

(ii) thejourney isby public transport; or

(iii) if thejourney is by means other than public transport or
ambulance services—it is unreasonable for the person to
use public transport having regard to the nature of the
person’sinjury or disease, or public transport is
unavailable; or

(iv) thereasonable length of the journey (including the
return part of the journey) exceeds 50 kilometres; and

(d) aclaimfor compensation in respect of the attendant has been
made under section 319.

Note 1: Section 289 defines compensable treatment.
Note2:  Thissubsection might be affected by the following provisions:
@ section 292 (journeys etc. outside Australia);

(b) section 293 (amount of compensation).
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291 Compensation for accommodation relating to treatment

Compensation for the costs of a patient’ s accommodation

(1) The Commonwealth isliable to pay compensation for any costs
reasonably incurred if:

(a) aperson makesajourney that is necessary for the person to
obtain compensable treatment for an injury or disease of the
person; and

(b) itisnecessary for the person to remain at the place to which
the journey was made to obtain the treatment; and

(c) the costs areincurred in respect of the person’s
accommodation at that place; and

(d) aclaim for compensation in respect of the person has been
made under section 319.

Note 1: Section 289 defines compensable treatment.
Note2:  Thissubsection might be affected by the following provisions:
@ section 292 (journeys etc. outside Australia);

(b) section 294 (amount of compensation).

Compensation for the costs of an attendant’ s accommodation

(2) The Commonwealth isliable to pay compensation for any costs
reasonably incurred if:

(@) the Commission approves a person (the attendant) to
accompany another person (the patient) on ajourney that is
necessary for the patient to obtain compensable treatment for
an injury or disease of the patient; and

(b) itisnecessary for the patient and the attendant to remain at
the place to which the journey was made to obtain that
treatment; and

(c) the costs are incurred in respect of the attendant’s
accommodation at that place; and

(d) aclaim for compensation in respect of the attendant has been
made under section 319.

Note 1: Section 289 defines compensabl e treatment.
Note2:  Thissubsection might be affected by the following provisions:
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Section 292

(a) section 292 (journeys etc. outside Australia);

(b) section 294 (amount of compensation).

292 No compensation for journeysor accommodation outside
Australia

The Commonwealth is not liable to pay compensation under
section 290 or 291 for:
(a) costsincurred in respect of ajourney that is made outside
Australia for the main purpose of obtaining treatment; or
(b) costsincurred in respect of accommodation required during
such ajourney.

293 Amount of compensation for journeys

(1) Theamount of compensation that the Commonwealth isliable to
pay under section 290 (compensation for journeys) is the amount
determined by the Commission to be the amount reasonably
incurred in respect of the journey.

(2) Indetermining an amount under subsection (1), the Commission
may determine the amount of compensation using the following
formula:

Specified rate per kilometre x Length of the journey in kilometres

Note: For example, the Commission might use the formulaif a person used
aprivate vehicle to make ajourney, but not if a person flew on a
commercia airline.

(3) Inthissection:

length of thejourney in kilometres means:

(@) if only subparagraph 290(1)(b)(iv) or (2)(c)(iv) applies—the
number of whole kilometres the Commission determines to
be the reasonabl e length of the journey that it was necessary
to make; and

(b) otherwise—the length of the journey in kilometres.

specified rate per kilometre means the rate per kilometre that the
Minister determines in writing for the purposes of this section.
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Note: The determination may be varied or revoked (see subsection 33(3) of
the Acts Interpretation Act 1901).

(4) A determination of the rate per kilometre, or avariation or
revocation of a determination, under this section is a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

294 Amount of compensation for accommodation

The amount of compensation that the Commonwealth isliable to
pay under section 291 (compensation for accommodation) is the
amount reasonably incurred in respect of the accommodation.

295 Mattersto beconsidered in journey and accommodation
compensation claims

In determining issues arising under this Division, the Commission
must have regard to the following matters:
(a) the places where appropriate treatment was available to the
person;
(b) the means of transport available to the person for the journey;
(c) the means of transport appropriate for the person to take for
the journey;
(d) the routes by which the person could have travelled;

(e) the accommodation available to the person at the place to
which the journey was made;

(f) any other relevant matters.

296 Whom compensation is payable to

(1) Compensation under section 290 or 291 for costs reasonably
incurred is payable to:

(a) the person who made the claim for compensation; or
(b) if that person so directs:
(i) aperson who provided services in connection with the
journey or accommodation; or
(ii) any other person who incurred the cost of servicesin
connection with the journey or accommaodation.
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Note: A special rule appliesif atrusteeis appointed under section 432.

(2) A payment under section 290 or 291 to a person who provided
services in connection with the journey or accommodation
discharges any liability of any other person for the cost of those
services to the extent of the payment.
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Division 3—Compensation for transportation costs

297 Compensation for other person’stransportation costs

The Commonwealth is liable to pay compensation for any costs
reasonably incurred by a person (the first person) if:

(a) thefirst person reasonably incurred those costsin connection
with transporting another person to:

(i) ahospital or other institution; or
(ii) amortuary;
from a place where that other person had sustained an injury,
contracted a disease or died; and
(b) either:

(i) that injury, disease or death isaservice injury, disease
or death in respect of which the Commission has
accepted liability; or

(ii) the other person isentitled to treatment under
section 284 in respect of the injury or disease; and

(c) aclaimfor compensation in respect of the first person has
been made under section 319.

298 Amount of transportation costs

The amount of compensation that the Commonwealth isliable to
pay under section 297 is the amount reasonably incurred by the
person.

299 Whom compensation is payable to

Compensation under section 297 is payable to the person.
Note: A specia rule appliesif atrusteeis appointed under section 432.
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Division 4—Phar maceutical allowance for members,
former members and dependants

300 Eligibility for pharmaceutical allowance

A person iseligible for a pharmaceutical allowanceif the personis
entitled to treatment under Part 3 of this Chapter.

Note: Section 301 sets out some circumstances when pharmaceutical
allowance is not payable.

301 Pharmaceutical allowance not payablein some circumstances

People leaving Australia otherwise than temporarily

(1) A person who leaves Australia otherwise than temporarily is not
eligible for a pharmaceutical allowance after the day on which he
or she left Australia.

Temporary absence from Australia

(2) A person who istemporarily absent from Australia and has been so
absent for more than 26 weeksis not eligible for a pharmaceutical
allowance after the first 26 weeks of the absence.

When a person becomes eligible for pharmaceutical allowance
after leaving Australia

(3) The person mentioned in subsections (1) and (2) again becomes
eligible to receive the pharmaceutical allowance on the later of the
following days:

(a) the day on which the person returnsto Australia; or
(b) the day on which the person notifies the Commission of his
or her return to Australia.

Persons receiving other allowances etc.

(4) Even though aperson is eligible for a pharmaceutical allowance,
the allowance is not payable to the person under this Act if he or
sheisreceiving a pharmaceutical allowance under:
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(a) the Veterans' Entitlements Act 1986; or
(b) the Social Security Act 1991.

Persons who later become eligible for pharmaceutical allowance
under the Veterans' Entitlements Act

(5) Even though aperson is eligible for a pharmaceutical allowance, if
the person later becomes eligible for the pharmaceutical alowance
under the Veterans' Entitlements Act 1986, the allowance is not
payable to the person under this Act.

302 Rate of pharmaceutical allowance

The rate of pharmaceutical allowance that is payable under
section 300 isthe rate that is payable from time to time under
section 118C of the Veterans' Entitlements Act 1986.

303 Payment of pharmaceutical allowance

A person’s pharmaceutical alowance is payable on each pension
payday (within the meaning of subsection 5Q(1) of the Veterans
Entitlements Act 1986) on which:

(a) the personiseligiblefor the alowance; and
(b) the allowanceis payable to the person.

Note: If atrustee is appointed under section 432, then the allowance would
be payable to the trustee.
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Part 5—Offencesrelating to treatment under this
Chapter

304 Simplified outline of this Part

This Part contains offences relating to treatment provided or
compensated under this Chapter.

The offences rel ate to:

(@ faseor miseading statements or documents given
in respect of treatment; and

(b) medical service providers who cause or threaten
detriment to others; and

(c) medical service providers who bribe practitioners
in respect of treatment; and

(d) practitioners who accept bribesin respect of
treatment; and

(e) pathology practitioners who provide payments or
services to other practitioners with whom they
have arrangements.

There are other offence provisionsin the Criminal Code that might
also apply (such asin Parts 7.3 (fraudulent conduct), 7.4 (false or
misleading statements) and 7.7 (forgery)).

The Criminal Code and the Crimes Act 1914 also contain
provisionsthat are relevant to offences generally.

305 De€finitions
(D) InthisPart:
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medical service provider means a person:

(8 who isapathology practitioner; or

(b) whoisaproprietor of premises at which pathology services
arerendered; or

(c) whoisaproprietor of ahospital or other institution that is not
operated by the Commonwealth, a State or a Territory; or

(d) who isacting on behalf of aproprietor of such a hospital or
other institution.

pathology practitioner means a person in respect of whom thereis
in force an undertaking given by the person, and accepted by the
Minister, under section 23DC of the Health Insurance Act 1973.

pathology service has the meaning given by subsection 3(1) of the
Health Insurance Act 1973.

proprietor means:

(a) inrelation to premises—the person, authority or body of
persons having effective control of the premises (whether or
not that person, authority or body is the holder of an estate or
interest in the premises); and

(b) inrelation to ahospital or other institution—the proprietor
(within the meaning of paragraph (a)) of the premises
occupied by the hospital or other institution.

treatment under this Chapter includes treatment in respect of
which compensation is paid under Part 2 of this Chapter.

(2) InthisPart, a person engages in conduct dishonestly if:
(a) the person engages in conduct; and
(b) the conduct is dishonest according to the standards of
ordinary people; and
(c) the defendant knows the conduct is dishonest according to
the standards of ordinary people.

306 Offencefor false or misleading statementsor documents

relating to treatment

(1) A person commits an offenceif:
(8 any of the following applies:
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(i) the person makes a statement (whether oral or in
writing);
(i) the person issues or presents a document;
(iii) the person authorises a statement to be made or a
document to be issued or presented; and
(b) the statement or document is false or misleading in a material
particular; and
(c) the statement or document is capable of being used in
connection with:
(i) aclaim for compensation under Part 2 or 4; or

(ii) aclaim by aperson for payment for treatment provided
by the person under Part 3.

Penalty: 20 penalty units.

(2) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) Subsection (1) does not apply if:

(a) the person did not know, and could not reasonably be
expected to have known, that the statement or document was
false or misleading in amaterial particular; or

(b) the person did not know, and could not reasonably be
expected to have known, that the statement or document was
capabl e of being used in connection with:

(i) aclaim for compensation under Part 2 or 4; or
(ii) aclaim by aperson for payment for treatment provided
by the person under Part 3.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

(4) Section 9.2 of the Criminal Code (mistake of fact) does not apply
in relation to the matters mentioned in subsection (3).

(5) Despite section 15B of the Crimes Act 1914, a prosecution for an
offence under this section can be commenced at any time within 3
years after the offence is committed.
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307 Offencefor medical service providerscausing detriment to
others

A person commits an offenceif:
(a) the personisamedical service provider; and
(b) the person engages in conduct or omits to engage in conduct;
and
(c) the conduct or omission causes detriment to another person;
and

(d) the person engages in the conduct or omits to engage in the
conduct intending:
(i) the conduct or omission to cause detriment to the other
person; and
(ii) to encourage the other person to request a pathology
service in respect of treatment provided under this
Chapter; and
(e) the other person does not consent to the conduct or omission.

Penalty: 120 penalty units or imprisonment for 2 years.

308 Offencefor medical service providersthreatening detriment

(1) A person commits an offenceif:
(a) the personisamedical service provider; and

(b) the medical service provider makes a threat to another person
to cause detriment to the other person or athird person; and

(c) the medical service provider isreckless asto causing the
other person or the third person to fear that the threat will be
carried out; and

(d) the medical service provider makes the threat intending to
encourage the other person to request a pathology servicein
respect of treatment provided under this Chapter.

Penalty: 120 penalty units or imprisonment for 2 years.

(2) For the purposes of subsection (1), athreat may be:
(@) expressor implied; or
(b) conditional or unconditional.
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(3) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the person actually feared that the threat
would be carried out.

309 Offencefor bribery by medical service providers

A person commits an offenceif:
(a) the personisamedical service provider; and
(b) the person dishonestly:
(i) provides abenefit to another person; or
(ii) causes abenefit to be provided to another person; or
(i) offersor promisesto provide a benefit to another
person; or
(iv) causesan offer or a promise to provide a benefit to be
made to another person; and

(c) the person does so intending to encourage the other person to
request a pathology service in respect of treatment provided
under this Chapter.

Penalty: 120 penalty units or imprisonment for 2 years.

310 Offencefor practitionersreceiving bribes etc.

A person commits an offence if:
(a) the personisapractitioner; and
(b) the person dishonestly:
(i) asksfor abenefit for himself or herself, or for another
person; or
(ii) receives or obtains a benefit for himself or herself, or
for another person; or
(iii) agreesto receive or obtain a benefit for himself or
herself, or for another person; and
(c) the person does so intending:
(i) that treatment provided by him or her under this Chapter
will be influenced; or

(if) toinduce, foster or sustain a belief that such treatment
will be influenced.
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Penalty: 120 penalty units or imprisonment for 2 years.

311 Offencefor pathology practitioners making paymentsto
requesting practitioners

(1) A person commits an offenceif:
(a) the personisapathology practitioner; and
(b) another practitioner (the requesting practitioner) requests the
pathology practitioner to provide pathology servicesto a
person (the patient); and
(c) the patient is entitled to treatment under this Chapter; and
(d) the pathology practitioner provides those services; and

(e) the pathology practitioner makes a payment (either directly
or indirectly) to the requesting practitioner either:

(i) inrespect of other services provided by the requesting
practitioner to the patient in connection with the request;
or

(ii) inrespect of the use of the requesting practitioner’s staff
in connection with taking pathology specimens from the
patient.

Penalty: 120 penalty units or imprisonment for 2 years.

(2) Strict liability appliesto paragraph (1)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.

312 Offencefor pathology practitioners providing pathology
services to persons with whom they have arrangements

(1) A person commits an offenceif:
(a) the person is apathology practitioner; and

(b) the person has entered an arrangement with another
practitioner to share the cost of:

(i) employing staff; or

(if) buying, renting or maintaining items of equipment;
(whether or not the arrangement involves paying money or
providing other consideration); and
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(c) the other practitioner requests the person to provide
pathology services in respect of treatment under this Chapter;
and

(d) the person provides those services while the arrangement is
inforce.

Penalty: 120 penalty units or imprisonment for 2 years.

(2) A person commits an offenceif:
(a) the personisapathology practitioner; and
(b) the pathology practitioner has entered an arrangement with a
practitioner:
(i) to share aparticular space in a building; or
(ii) for one of them to provide space in a building for the
other to use or occupy; or
(iii) for one of them to permit the other to use or occupy the
building; and
(c) the charges payable under the arrangement are not charges
fixed at normal commercial rates; and

(d) the practitioner requests the pathology practitioner to provide
pathology services in respect of treatment under this Chapter;
and

(e) the pathology practitioner provides those services while the
arrangement isin force.

Penalty: 120 penalty units or imprisonment for 2 years.

313 Offencefor providing staff to be used in pathology services

A person commits an offence if:
(a) the person isapathology practitioner; and

(b) the person provides nursing or other staff at the premises of
another practitioner (whether the staff are present full-time,
part-time or from time to time); and

(c) the person intends the staff to be used in taking pathol ogy
specimens in respect of treatment under this Chapter.

Penalty: 120 penalty units or imprisonment for 2 years.
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314 Counsdling statementsinadmissible as evidence

(1) Thissection appliesif:
(a) aperson (the treatment provider) has provided treatment
under this Chapter; and

(b) thetreatment provider has been counselled by a staff member
assisting the Commission with respect to providing treatment
under this Chapter; and

(c) thetreatment provider makes a statement during the
counselling.

(2) The statement isinadmissible as evidence against the treatment
provider in proceedings prosecuting him or her for an offence
mentioned in subsection (3) unless:

(a) thetreatment provider consents to the statement being
admitted as evidence in the proceedings; or

(b) both of the following apply:

(i) evidence of another statement made by the treatment
provider during such counselling is admitted on behalf
of the provider;

(ii) evidence of the statement mentioned in paragraph (1)(c)
is adduced to refute evidence of that other statement.

(3) For the purposes of subsection (2), these are the offences:
(a) an offence under this Part;
(b) an offence against:
(i) section 6 of the Crimes Act 1914 (accessory after the
fact); or
(ii) section 11.1, 11.4 or 11.5 of the Criminal Code
(attempt, incitement or conspiracy);
that relates to an offence under this Part.

315 Recovery of amounts paid because of false or misleading
statements

(1) Thissection appliesif:
(a) an amount is paid under this Chapter purportedly by way of
compensation or payment to a person for treatment provided
by the person; and
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(b) asaresult of making afalse or misleading statement, the
amount paid exceeds the amount (if any) that should have
been paid.

(2) The amount of the excessis recoverable as a debt due to the
Commonwealth from:
(a) the person by or on behalf of whom the statement was made;
or
(b) the estate of that person.

(3) Subsection (2) applies whether or not:
(@) the amount was paid to the person by or on behalf of whom
the statement was made; and

(b) any person has been convicted of an offence in relation to the
making of the statement.

316 Interest payable on amounts paid because of false or misleading
statements

(1) Thissection appliesif:
(@) an amount (the principal sum) isrecoverable as adebt due to
the Commonwealth from a person or estate under
section 315; and
(b) the Commission has served a hotice on the person or estate
(as the case requires) claiming the amount as a debt due to
the Commonwealth; and
(c) an arrangement has been entered into between the
Commission and the person or estate (as the case requires) to
repay the principal sum within the following period (the
relevant period):
(i) the period of 3 months from the day the notice is served,
(ii) such longer period as the Commission allows; and
(d) there has been adefault (whether before or after the end of
that period) in repaying all or part of the principal sum as
required by the arrangement.

(2) Thissection appliesif:
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() an amount (the principal sum) is recoverable as a debt due to
the Commonwealth from a person or estate under
section 315; and

(b) the Commission has served a notice on the person or estate

(as the case requires) claiming the amount as a debt due to
the Commonwealth; and

(c) an arrangement to repay the principal sum has not been
entered into within the following period (the relevant
period):

(i) the period of 3 months from the day the notice is served,
(ii) such longer period as the Commission alows; and
(d) all or part of the principal sum remains unpaid.

(3) Interest is payable on the amount of the principal sum that remains
unpaid from time to time.

(4) Theinterest is payable from:
(a) the day after the end of the relevant period; or

(b) such other later day ordered by a court in any proceedings
instituted by the Commonwealth to recover an amount due
under this section.

(5) Theinterest is payable at the rate prescribed from time to time for
the purposes of subsection 129AC(2) of the Health Insurance Act
1973.

(6) Theinterest isrecoverable as adebt due to the Commonwealth
from the person or estate (as the case requires).

317 Reduction in payments because of previous over payments

(1) The Commission may reduce the amount of any payment that
becomes payable to a person if:

(@) an amount has previously been paid under this Chapter to the
person purportedly by way of compensation or payment for
treatment provided; and

(b) the amount paid exceeds the amount (if any) that should have
been paid; and

(c) the person agreesto the reduction.
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(2) Theamount of the reduction must not exceed:
(@) if the Commission has not previously reduced a payment
under this section—the amount of the excess; and
(b) otherwise—the amount by which the sum of all amounts of
excess under subsection (1) exceeds the sum of all amounts
recovered under this section.
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Part 1—Making a claim
Division 1—Simplified outline of this Part

318 Simplified outline of thisPart

Most benefits under this Act require a claim to have been made
under section 319 in respect of a person. This Part sets out the rules
that apply in making claims.

A claim can be made for:

(@ acceptance of liability for aninjury, disease or
death; or

(b) acceptance of liability for the loss of or damage to
amember’s medical aid;

(c) compensation.

The claim can be made by a current or former member who
suffered a service injury or disease, a dependant of a deceased
member, or a person who is entitled to compensation. A claim can
also be made on behalf of such a person.

Once aclaim is made, the Commission must investigate the claim.
As part of thisinvestigation, the Commission can assess the needs
of a person who has made a claim for acceptance of liability for a
service injury or disease (including by requiring the person to
undergo an examination). The Commission decides under

section 327 whether the person should be paid compensation for
treatment under Part 2 of Chapter 6 or whether the person should
be provided with treatment under Part 3 of Chapter 6.
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The Commission can require information or documents that are
relevant to a claim to be provided. A service chief or a person who
has made a claim can require the Commission to provide
information or documents that are relevant to a claim.
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Division 2—Making a claim

319 Making aclaim

(1) A claim may be made under this section for one or more of the
following:

(a) acceptance of liability by the Commission for a serviceinjury
sustained by a person or a service disease contracted by a
person;

(b) acceptance of liahility by the Commission for the service
death of a person;

(c) acceptance of liability by the Commission for the loss of, or
damage to, amember’s medical aid;

(d) compensation.
Note: Section 320 sets out who may make the claim.

(2) A claim must:
() beinwriting; and
(b) be given to the Commission; and
(c) satisfy the requirements (if any):
(i) prescribed by the regulations; or
(ii) determined in writing by the Commission;
asto the form and content of claims, or claims of that kind.

Note: Section 323 sets out when a claim istaken to have been given to the
Commission.

(3) The Commission must give acopy of aclaim that has been made
in respect of a person to the person’s service chief if:

(a) theclaimisfor the acceptance of liability by the Commission
for aservice injury sustained by the person, a service disease
contracted by the person or the person’ s service death; and

(b) the person was a member of the Defence Force:

(i) for aclaimrelating to aserviceinjury or disease—at the
time the claim was made; or
(ii) for aclaim relating to a service death—at the time of
death.
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(4) The Commission must give acopy of aclaim that has been made
in respect of a person to the person’ s service chief if:
(@) the claimisfor compensation under Part 2 of Chapter 4
(permanent impairment); and
(b) the person was a member of the Defence Force at the time
the claim was made.

320 Who may makeaclaim

(1) A claim under subsection 319(1) may be made by:

(a) if paragraph 319(1)(a) applies—the person who sustained the
injury or contracted the disease; or

(b) if paragraph 319(1)(b) applies—a person who is a dependant
of the person who died; or

(c) if paragraph 319(1)(c) applies—the member whose medical
aid islost or damaged; or

(d) if paragraph 319(1)(d) applies—the person who is entitled to
the compensation.

Note: A specid rule appliesin respect of claims for the cost of funerals and
compensation for treatment for members who later die (see
section 266 and subsection 271(2)).

(2) Alternatively, aclaim may be made on behalf of such a person:
(a) with the person’s approval; or
(b) by the person’slegal personal representative; or
(c) if the person is unable, because of physical or mental
incapacity, to approve someone to make the claim on his or
her behalf—by another person approved by the Commission.

(3) The Commission may approve another person to make aclaim on a
person’s behalf as mentioned in paragraph (2)(c) only if:
(a) the person has no legal personal representative; or
(b) the Commission is satisfied that:

(i) the person’slegal personal representative has been
notified that the legal personal representative has, or
may have, aright to make a claim; and

(ii) the person’slegal personal representative has refused, or
failed within a reasonable time after having been so
notified, to make the claim.
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321 Survival of claimsand of right to claim

Claim made before death

(1) A claim made before the death of the person who made the claim
(including a claim made by a dependant of a deceased member)
continues to have effect after the death of that person.

(2) If aperson makes aclaim under section 319 before the person’s
death, the person’slegal personal representative can make aclaim
for any compensation (including compensation under Part 2 of
Chapter 4 (permanent impairment)) that could have been payable
to the person up to the date of death.

Notel:  Thelegal personal representative cannot convert compensation for
permanent impairment to alump sum (see section 78).

Note2:  Thelegal personal representative of a deceased dependant cannot
choose to receive alump sum for a deceased partner (see section 236).

No claim made before death

(3) If aperson who is entitled to make a claim under this Act dies
before making the claim, the claim may be made on the person’s
behalf by the person’s legal personal representative.

(4) The person’slegal personal representative can make aclaim for
any compensation that could have been payable to the person up to
the date of death, except compensation under Part 2 of Chapter 4
(permanent impairment).

Note: A payment of compensation in respect of a deceased person normally
forms part of the estate of the person (see section 436).

322 No new liability claim before earlier claim finally deter mined

(1) A claim for acceptance of liability for aservice injury, disease or
death, or the loss of or damage to amedical aid, must not be made
if another claim for acceptance of liability for that injury, disease,
death, loss or damage has not yet been finally determined.

(2) For the purposes of subsection (1), aclaimisfinally determined
when either:
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() adecision that has been made in respect of the claim is not
subject to any form of reconsideration or review; or

(b) adecision that has been made in respect of the claim was
subject to some form of reconsideration or review, but the
period within which such a reconsideration or review could
be ingtituted has ended without a reconsideration or review
having been instituted.

(3) Another claim for acceptance of liahility for that service injury,
disease or death, or loss of or damage to amedical aid, must be
supported by additional evidence.

323 Giving claims and documentsto the Commission

(1) Thissection regulates the lodgment of claims and other documents
under this Act.

(2) A claim or other document (other than aclaim or other document
that is approved by the Commission for electronic lodgment and
that is transmitted electronically):

(a) istaken to have been given to the Commission only if the
claim or other document is:

(i) lodged at a place within or outside Australia approved
by the Commission for the purposes of this subsection;
or

(if) delivered to a person approved by the Commission for
the purposes of this subsection; and
(b) istaken to have been so given on the day on whichitis
received at that place or delivered to that person.

(3) A claim or other document that is approved by the Commission for
electronic lodgment and that is transmitted electronically:

(a) istaken to have been given to the Commission only if the
claim or document is transmitted electronically in a manner,
and to an electronic address, approved by the Commission
for the purposes of this subsection in relation to claims or
documents of that kind; and

(b) istaken to have been so given on the day on whichitis
received at that electronic address.
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(4) Claims and other documents transmitted electronically other than
in amanner approved by the Commission, or to an electronic
address other than an electronic address approved by the
Commission, are treated as not having been given to the
Commission.

(5) A claim istaken to have been made on the day on which, under
subsection (2) or (3), it istaken to have been given to the
Commission.

(6) If aprovision of this Act requires any material to be lodged in
support of a claim or other document, that supporting material:
() unless paragraph (b) applies—may be lodged in accordance
with this section in the same manner as the claim or other
document to which it relates; and

(b) if the supporting material is not appropriate to be lodged in
the same manner as the claim or other document to which it
relates—may be lodged in such other manner contemplated
by this section as the Commission approves.
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Division 3—What happens after a claim ismade

Subdivision A—Investigation of claims

324 Investigation by the Commission

If aclaimis given to the Commission in accordance with
section 323, the Commission must investigate the matters to which
the claim relates.

Subdivision B—Needs assessments

325 When the Commission may or must carry out a needs
assessment

(1) The Commission may carry out an assessment of a person’s needs
at any time after the Commission accepts liability for a service
injury or disease of the person.

Note: Section 326 sets out some matters that are considered in an assessment
of aperson’s needs.

(2) However, the Commission must carry out an assessment of a
person’ s needs before determining a claim for compensation in
respect of the person’sinjury or disease.

326 Assessment of a person’sneeds

For the purposes of section 325, an assessment of a person’s needs
may include, but is not limited to, an assessment of any or al of the
following:
(&) whether an assessment of the person’ s capacity for
rehabilitation should be conducted under section 44;
(b) whether the person would be entitled to any compensation or
treatment under this Act;
(c) the person’s medical needs, including but not limited to:
(i) any treatment (including ongoing treatment) that the
person needs or islikely to need; and
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(ii) whether Part 2 or 3 of Chapter 6 (treatment or
compensation for treatment) should apply to the person.

327 Treatment path

If the Commission conducts an assessment of a person’ s needs
under section 325 in relation to a claim for compensation, the
Commission must make a written determination specifying that
either section 271 or 280 applies to the person.

Note: A person is paid compensation for treatment of a service injury or

disease under section 271. A person is provided with treatment for a
serviceinjury or disease under section 280.

Subdivision C—Medical examinations

328 Power to require medical examination

(1) Thissection appliesif aclaim is made under section 319 by or on
behalf of a person who is member or aformer member.

(2) The Commission may, at any time after the claim is made, require
the person to undergo an examination by one medical practitioner
nominated by the Commission.

(3) The Commonwealth isliable to pay the cost of conducting the
examination.

(4) The Commonwealth isliableto pay compensation to the person for
any costs the Commission determines are reasonably incurred by
the person:

(a8 in making anecessary journey in connection with the
examination; or

(b) inremaining, for the purpose of the examination, at a placeto
which the person has made a journey for that purpose.

(5) In making a determination under subsection (4), the Commission
must have regard to:
(a) the means of transport available to the person for the journey;
and
(b) theroute or routes by which the person could have travelled;
and
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(c) the accommodation available to the person.

(6) A person must not be required to undergo an examination under

this section at more frequent intervals than are specified by the
Minister by notice in writing.

(7) A notice under subsection (6) is a disallowable instrument for the

purposes of section 46A of the Acts Interpretation Act 1901.

329 Consequences of failureto undergo an examination

(1)

)

©)

(4)

©®)

If the Commission requires a person to undergo an examination
under subsection 328(2), and the person:

(a) refusesor failsto undergo the examination; or
(b) inany way obstructs the examination;

the Commission may determine that the person’ s right to
compensation (but not to treatment or compensation for treatment
under Chapter 6) under this Act is suspended until the examination
takes place.

A determination under subsection (1) must not be made in relation
to arefusal or failure to undergo the examination if, before the time
fixed for the examination, the person gives to the Commission
evidence of areasonable excuse for the refusal or failure.

The Commission must determine that the suspension under
subsection (1) is terminated from a date determined by the
Commission if, within 14 days after the date fixed for the
examination, the person gives to the Commission evidence of a
reasonabl e excuse for the refusal, failure or obstruction.

If adetermination under subsection (1) is made by a delegate of the
Commission, the Commission must ensure that any determination
terminating the suspension under subsection (3) also made by a
delegate of the Commission is made by a delegate other than a
delegate who was involved in making the determination under
subsection (1).

If aperson’sright to compensation is suspended under
subsection (1), compensation is not payable in respect of the period
of the suspension.
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Subdivision D—Obligations of claimantsand Commission

330 Power torequest the provision of infor mation

(1) Thissection appliesif the Commission is satisfied that a person
who has made aclaim:

(@) hasinformation or a document (including information or a
document relating to costs incurred by the person, such asa
receipt) that is relevant to the claim; or

(b) may obtain any such information or a copy of such a
document without unreasonable expense or inconvenience.

(2) The Commission may, by notice in writing given to the person,
request the person to give:
(a) specified information or a specified document; or
(b) information or a document in a specified class of information
or documents;
to the Commission within 28 days after the date of the notice or

within such further period (if any) asthe Commission, on the
reguest of the person, allows.

(3) If the person refuses or fails, without reasonable excuse, to comply
with a notice under subsection (2), the Commission may refuse to
deal with the claim until the person gives the Commission the
information, or a copy of the document, specified in the notice.

331 Certain documentsto be supplied on request

(1) Any of the following persons may request the Commission to give
him or her any document held by the Commission that relates to
the claim:

(a) if the claim is made in respect of a member or former
member—the member or former member’ s service chief;

(b) if the claim is made in respect of a dependant of a deceased
member—the deceased member’ s service chief;

(c) inany case—a person who has made a claim under
section 319.

(2) The Commission must comply with the request.
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Part 2—Deter mination of claims

332 Simplified outline of thisPart

The Commission must decide all claims under this Act in
accordance with this Part. In deciding claims, the usual
technicalities and rules that apply to courts do not apply to the
Commission. The standards of proof that apply in determining
issues under this Act are found in section 335.

There are 2 standards of proof that the Commission appliesin
deciding matters under this Part (and the rest of the Act).

The more beneficial standard of proof (in subsections 335(1) and
(2)) only appliesto some claims that relate to warlike or
non-warlike service. The other standard of proof (in subsection
335(3)) appliesto al other decisions under this Act.

This Part also introduces the Statements of Principles regime under
sections 338 and 339. For some claims for acceptance of liability
for aninjury, disease or death the standard of proof can only be
met if the injury or disease, or the cause of degth, is covered by a
Statement of Principles.

A Statement of Principlesis an instrument made under the
Veterans' Entitlements Act 1986 (VEA). The Statement sets out all
factorsrelated to defence service that have been found to cause
specific injuries, diseases and deaths.

The process for making Statements of Principlesisfoundin

Part XIA of the VEA. A person who is entitled to a benefit under
this Act can apply under the VEA to the Repatriation Medical
Authority (RMA) to investigate a particular injury, disease or death
or review one of its previous decisions about a Statement of
Principles.
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Under Part X1B of the VEA, the Specialist Medical Review
Council can review decisions of the RMA about Statements of
Principles. The Commission can also override an RMA decision
about a Statement of Principles under section 340 of this Act.

333 Determination of claims

After the Commission has investigated a claim under section 324,
the Commission must:

(a) consider al mattersthat, in the Commission’s opinion, are
relevant to the claim; and

(b) determine the claim in writing in accordance with this Act.

Note: The Commission is required to give notice of determinationsto
claimants (see section 346).

334 Commission not bound by technicalities

(1) In considering, hearing or determining a claim or request
mentioned in subsection (2) and in making a decision in relation to
such aclaim or request, the Commission:

(a) isnot bound to act in aforma manner and is not bound by
any rules of evidence, but may inform itself on any matter in
such manner as it thinks just; and

(b) must act according to substantial justice and the substantial
merits of the case, without regard to legal form and
technicalities; and

(c) without limiting paragraphs (a) and (b), must take into
account any difficulties that, for any reason, lie in the way of
ascertaining the existence of any fact, matter, cause or
circumstance, including any reason attributabl e to:

(i) the effects of the passage of time, including the effect of
the passage of time on the availability of witnesses; and

(i) the absence of, or adeficiency in, relevant official
records, including an absence or deficiency resulting
from the fact that an occurrence that happened during
the defence service of a member was not reported to the
appropriate authorities.
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)

Subsection (1) appliesto:
() aclaim under section 319; and

(b) arequest under section 349 for reconsideration of a
determination.

335 Standard of proof for Commission and service chiefs

(D

)

Sandard of proof for claims relating to warlike or non-warlike
service

If aclaimin respect of subsection 23(1) or (3) or 24(1) for
acceptance of liability for aperson’sinjury, disease or death relates
to warlike or non-warlike service rendered by the person while a
member, the Commission must determine that the injury isa
serviceinjury, that the disease is a service disease, or that the death
isaservice death, as the case may be, unlessit is satisfied, beyond
reasonable doubt, that there is no sufficient ground for making that
determination.

Note: This subsection, to the extent that it relates to subsections 23(1) and
24(1), is affected by section 338.

When there is no sufficient ground for making a determination

In applying subsection (1) in respect of a person’sinjury, disease
or death, related to service rendered by the person while a member,
the Commission must be satisfied, beyond reasonable doubt, that
there is no sufficient ground for determining:

(a) that theinjury isaserviceinjury; or

(b) that the diseaseis a service disease; or

(c) that the death is a service death;
as the case may be, if the Commission, after consideration of the
whole of the material beforeit, is of the opinion that the material
before it does not raise a reasonabl e hypothesis connecting the
injury, disease or death with the circumstances of the particular
service rendered by the person while a member.

Note: This subsection, to the extent that it relates to subsections 23(1) and
24(1), is affected by section 338.
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Other determinations to be made to its reasonable satisfaction

(3) Except in making a determination to which subsection (1) applies,
aservice chief or the Commission must, in making any
determination or decision in respect of a matter arising under this
Act, the regulations, or any other instrument made under this Act
or the regulations, decide the matter to his, her or its reasonable
satisfaction.

Note: This subsection, to the extent that it relates to subsections 23(1) and
24(1), is affected by section 339.

336 Commission not entitled to make certain presumptions

Nothing in section 335, or in any other provision of this Act,
entitles the Commission to presume that:

(@) aninjury sustained by a personisaserviceinjury; or
(b) adisease contracted by a person is a service disease; or
(c) the death of aperson isa service death; or

(d) apersonisentitled to be granted compensation.

337 No onus of proof

Nothing in section 335, or in any other provision of this Act,
imposes on:
(d) aperson claiming compensation; or
(b) the Commission, the Commonwealth, the Department or any
other personin relation to such a claim;

any onus of proving any matter that is, or might be, relevant to the
determination of the claim.

338 Reasonableness of hypothesisto be assessed by referenceto
Statement of Principles

(1) Thissection appliesto aclaim under section 319 for acceptance of
liability under subsection 23(1) or 24(1) for an injury, disease or
death that relates to warlike or non-warlike service.

Note: Subsections 335(1) and (2) are relevant to these claims.
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)

©)

(4)

If the Repatriation Medical Authority has given notice under
section 196G of the Veterans' Entitlements Act 1986 that it intends
to carry out an investigation in respect of a particular kind of
injury, disease or death:

(a) the Commission is not to determine a claim for acceptance of
liability for a person’sinjury, disease or death of that kind;
and

(b) the Commission, the Board or the Tribunal is not to make a
decision on the reconsideration or review of:

(i) adetermination by the Commission on such aclaim; or
(ii) such adetermination as previously affirmed or varied;
or
(iif) adecision made on a previous review in substitution for
adetermination referred to in subparagraph (i) or (ii);
unless or until the Authority:

(c) has determined a Statement of Principles under subsection
196B(2) of that Act in respect of that kind of injury, disease
or death; or

(d) hasdeclared that it does not propose to determine such a
Statement of Principles.

For the purposes of subsection 335(2), a hypothesis connecting an
injury sustained, or a disease contracted, by a person, or the death
of a person, with the circumstances of any particular service
rendered by the person while a member, is reasonable only if there
isinforce:
(a) aStatement of Principles determined under subsection
196B(2) or (11) of the Veterans' Entitlements Act 1986; or

(b) adetermination of the Commission under subsection 340(2)
of thisAct;

that upholds the hypothesis.
Note: See subsection (4) about the application of this subsection.

Subsection (3) does not apply in relation to a claim for acceptance
of liability for aperson’sinjury, disease or death if the Repatriation
Medical Authority has neither determined a Statement of Principles
under subsection 196B(2) of the Veterans Entitlements Act 1986,
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nor declared that it does not propose to make such a Statement of
Principles, in respect of:

(a) thekind of injury sustained by the person; or

(b) the kind of disease contracted by the person; or

(c) thekind of death met by the person;
as the case may be.

339 Reasonable satisfaction to be assessed in certain cases by
referenceto Statement of Principles

(1) Thissection appliesto aclaim under section 319 for acceptance of
liability under subsection 23(1) or 24(1) for an injury, disease or
death that relates to peacetime service.

Note: Subsection 335(3) is relevant to these claims.

(2) If the Repatriation Medical Authority has given notice under
section 196G of the Veterans' Entitlements Act 1986 that it intends
to carry out an investigation in respect of a particular kind of
injury, disease or death:

(a) the Commission is not to determine a claim for acceptance of
liability for aperson’sinjury, disease or death of that kind;
and

(b) the Commission, the Board or the Tribunal is not to make a
decision on the review of:

(i) adetermination by the Commission on such aclaim; or
(ii) such adetermination as previously affirmed or varied;
or
(iii) adecision made on a previous review in substitution for
adetermination referred to in subparagraph (i) or (ii);
unless or until the Authority:

(c) has determined a Statement of Principles under subsection
196B(3) of that Act in respect of that kind of injury, disease
or death; or

(d) hasdeclared that it does not propose to make such a
Statement of Principles.

(3) Inapplying subsection 335(3) to determine a claim, the
Commission isto be reasonably satisfied that an injury sustained,
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or adisease contracted, by a person, or the death of aperson, isa
service injury, a service disease, or a service death, only if:

(a) the materia before the Commission raises a connection
between the injury, disease or death of the person and some
particular defence service rendered by the person while a
member; and

(b) thereisinforce:

(i) aStatement of Principles determined under subsection
196B(3) or (12) of the Veterans' Entitlements Act 1986;
or

(ii) adetermination of the Commission under subsection
340(3) of thisAct;
that upholds the contention that the injury, disease or death of
the person is, on the balance of probabilities, connected with
that service.

(4) Subsection (3) does not apply in relation to a claim for acceptance
of liability for a person’sinjury, disease or death if the Repatriation
Medical Authority has neither determined a Statement of Principles
under subsection 196B(3) of the Veterans' Entitlements Act 1986,
nor declared that it does not propose to make such a Statement of
Principles, in respect of:
(@) thekind of injury sustained by the person; or
(b) thekind of disease contracted by the person; or
(c) thekind of death met by the person;

as the case may be.

340 Determination by Commission overriding Authority’s decision
in relation to Statements of Principles

Commission may make deter minations

Q) If:

(a) the Repatriation Medical Authority has determined, or has
declared that it does not propose to make or amend, a
Statement of Principlesin respect of a particular kind of
injury, disease or death (see section 196B of the Veterans
Entitlements Act 1986); and
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(b) the Commission isof the opinion that, because the Statement
of Principlesisin force, or because of the decision by the
Authority not to make or amend the Statement of Principles:

(i) claimsfor acceptance of liability for injuries or diseases
of that kind made by members or former members of a
particular class; or

(if) claimsfor acceptance of liability for the deaths of such
members or former members made by dependants of
those members or former members;

cannot succeed; and

(c) the Commission isaso of the opinion that, in al the
circumstances of the case, those persons or their dependants
should be entitled to receive compensation under this Act;

the Commission may, in its discretion, make a determination in
respect of that kind of injury, disease or death under either or both
subsections (2) and (3).

Requirements for a reasonable hypothesis deter mination

(2) A determination under this subsection in respect of a particular
kind of injury, disease or death must:

(8 beinwriting; and
(b) statethat it has effect only in relation to the specified class of
members; and
(c) statethat it appliesonly in respect of claims relating to:
(i) warlike service; or
(if) non-warlike service; and
(d) setout:
(i) thefactorsthat must as aminimum exist; and
(if) which of those factors must be related to service
rendered by a member;
before it can be said that a reasonabl e hypothesis has been
raised connecting an injury, disease or death of that kind with
the circumstances of that service.
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Requirements for a reasonabl e satisfaction determination

(3) A determination under this subsection in respect of a particular
kind of injury, disease or death must:
() beinwriting; and
(b) statethat it has effect only in relation to the specified class of
members; and
(c) statethat it appliesonly in respect of claimsrelating to
peacetime service; and
(d) setout:
(i) thefactorsthat must exist; and
(ii) which of those factors must be related to service
rendered by a member;
before it can be said, on the balance of probabilities, that an
injury, disease or death of that kind is connected with the
circumstances of that service.

Disallowable instrument

(4) A determination under subsection (2) or (3) isadisalowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

Effect of reasonable hypothesis determination

(5) Whilethereisin force under subsection (2) a determination in
respect of a particular kind of injury, disease or death, any
Statement of Principlesin force under subsection 196B(2) of the
Veterans' Entitlements Act 1986 in respect of that kind of injury,
disease or death does not apply in respect of any person in relation
to whom the determination has effect.

Effect of reasonable satisfaction determination

(6) Whilethereisin force under subsection (3) adeterminationin
respect of a particular kind of injury, disease or death, any
Statement of Principlesin force under subsection 196B(3) of the
Veterans Entitlements Act 1986 in respect of that kind of injury,
disease or death does not apply in respect of any person in relation
to whom the determination has effect.

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 273



Chapter 7 Claims
Part 2 Determination of claims

Section 340

Definition of related to service

(7) A factor causing, or contributing to, an injury, disease or death is

related to service rendered by a member if:
(@) it resulted from an occurrence that happened while the
member was rendering that service; or
(b) it arose out of, or was attributable to, that service; or
(c) itwas contributed to in amaterial degree by, or was
aggravated by, that service; or
(d) inthe case of afactor causing, or contributing to, an injury—
it resulted from an accident that would not have occurred:
(i) but for the rendering of that service by the member; or
(if) but for changesin the member’ s environment
conseguent upon his or her having rendered that service;
or
(e) inthe case of afactor causing, or contributing to, a disease—
it would not have occurred:
(i) but for the rendering of that service by the member; or
(if) but for changes in the member’ s environment
consequent upon his or her having rendered that service;
or
(f) inthe case of afactor causing, or contributing to, the death of
amember—it was due to an accident that would not have
occurred, or to adisease that would not have been contracted:
(i) but for the rendering of that service by the member; or
(if) but for changesin the member’ s environment
consequent upon his or her having rendered that service;
or
(g) it resulted from an accident that occurred while the member
was travelling, while rendering that service but otherwise
than in the course of duty, on ajourney:
(i) to aplace for the purpose of performing duty; or
(ii) away from a place of duty upon having ceased to
perform duty.

274
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341 Current Statement of Principlesto be applied on review of a
decision
(1) Thissection appliesif:

(a) the Commission, the Board or the Tribunal is reconsidering
or reviewing adetermination in relation to a claim to which
section 338 or 339 applies; and

(b) at the time of the making of the decision on the review, there
isin force a Statement of Principles (the current Statement
of Principles) determined under section 196B of the
Veterans Entitlements Act 1986 in respect of:

(i) thekind of injury sustained by the person in respect of
whom the claim is made; or

(ii) thekind of disease contracted by the person in respect
of whom the claim is made; or

(iii) thekind of death suffered by the person in respect of
whom the claim is made.

(2) Subject to section 340, the Commission, the Board or the Tribunal
isto apply the current Statement of Principles when making its
decision on the reconsideration or review.

(3) To avoid doubt, it isdeclared that no right, privilege, obligation or
liability is acquired, accrued or incurred that would permit the
Commission, the Board or the Tribunal, in making a decision on
the reconsideration or review, to apply any Statement of Principles
that is no longer in force.

342 Determination of the onset date for an incapacity for service or
wor k

The Commission must determine in writing the date of onset of an
incapacity for service or work of a member if the member is
entitled to compensation under Part 3 of Chapter 4.

343 Determination of the date of death

The Commission must determine in writing the date of a deceased
member’ s death if a dependant of the member is entitled to
compensation under Chapter 5 or 6.
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Chapter 8—Reconsideration and review of

determinations

Part 1—Preliminary

344 Simplified outline of this Chapter

Most determinations made by the Commission (the original
determinations) can be reconsidered and reviewed. This also
appliesto decisions of service chiefs about rehabilitation.

The Commission or a service chief must give notice of an original
determination to the claimant. The notice must set out the terms of
and the reasons for the determination and the claimant’ srights to
apply for reconsideration or review.

There are 2 possible paths in the reconsideration and review
process depending on the type of reconsideration sought by the
claimant.

A claimant who has received notice of an original determination
can ask the Commission to reconsider it or ask the Veterans
Review Board to review it. If dissatisfied with the determination on
reconsideration or review (the reviewable determination), the
claimant can apply to the Administrative Appeals Tribunal for
review of the reviewable determination.

The Commission or a service chief can also initiate reconsideration
of original determinations made by the Commission or the service
chief.

345 Definitions

(1) Inthis Chapter:

original determination means:
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() adetermination of the Commission under this Act (including
a determination under subsection 347(3)) that is not specified
in subsection (2); or

(b) adetermination of a service chief under this Act (including a
determination under subsection 347(3)) that relates to
rehabilitation for aperson if the service chief isthe
rehabilitation authority of the person.

reviewabl e deter mination means:

(8) adetermination under subsection 350(2) revoking,
confirming or varying an original determination; or

(b) adetermination that has been varied under subsection 348(1);
or

(c) adetermination under Part 4 by the Board on review of an
original determination (except a determination that has been
varied under subsection 348(1)).

(2) These determinations of the Commission are not original
determinations:

(a) adetermination under section 50, 52, 329 or 397 (suspending
compensation);

(b) adetermination under section 67 (guide to determining
impairment and compensation);

(c) adetermination under section 210 (Return to Work Scheme);

(d) adetermination under section 212 (Motor Vehicle
Compensation Scheme);

(e) adetermination under section 258 (education scheme for
certain eligible young persons);

(f) adetermination about the compensation to be provided under
that education scheme;

(9) adetermination under section 272 (compensation for
members entitled to treatment under regulation 58F of the
Defence Force Regulations);

(h) adetermination under Part 3 of Chapter 6 (entitlement to
provision of treatment);

(i) adetermination under section 315 or 415 to recover an
overpayment (but not as to the amount that should be
recovered);
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(j) adetermination under section 316 to recover interest (but not
as to the amount that should be recovered);
(k) adetermination under section 327 that section 271 or 280
applies to a person (treatment path under Chapter 6);
() adetermination under section 428 to write off a debt (but not
as to the amount that should be written off);
(m) adetermination under section 429 to waive a debt (but not as
to the amount that should be waived);
(n) adetermination that has been varied under subsection 348(1);
(o) adetermination under subsection 349(6) (extending the
period within which a request for reconsideration must be
made).
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Part 2—Notifying original deter minations

346 Notifying original deter minations

(1) Assoon as practicable after the Commission makes an original
determination in relation to a claim, the Commission must give the
claimant a written notice setting out:

(a) thetermsof the original determination; and
(b) thereasonsfor the original determination.

(2) The Commission must also give a copy of the natice to the relevant
service chief if the original determination relates to liability for a
service injury, disease or death, or the permanent impairment, of a
person who was a member of the Defence Force:

(a) for aserviceinjury or disease or permanent impairment—at
the time when the original determination was made; or
(b) for aservice death—at the time of death.

(3) Assoon as practicable after a service chief makes an original
determination in relation to a claim, the service chief must give the
claimant a written notice setting out:

(a) theterms of the original determination; and
(b) thereasonsfor the original determination.

(4) The service chief must also give a copy of the notice to the
Commission.

(5) A notice under subsection (1) or (3) must include a statement to the
effect that the claimant may, if dissatisfied with the original
determination, request a reconsideration of the determination under
section 349 or make an application to the Board under Part 4 for
review of the determination.

(6) A failureto comply with this section does not affect the validity of
the determination.
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Section 347

Part 3—Reconsider ation of deter minations

347 Commission or service chief initiating reconsider ation of

(D

)

©)

(4)

©)

(6)

original determinations

The Commission may, on its own initiative, reconsider an original
determination made by the Commission.

A service chief may, on hisor her own initiative, reconsider an
original determination made by the service chief.

If the Commission or a service chief reconsiders an origina
determination under subsection (1) or (2), the Commission or the
service chief may make a determination revoking, confirming or
varying the original determination.

The Commission or a service chief must ensure that, if the origina
determination was made by a delegate and reconsideration of the
determination is also to be made by a delegate, the reconsideration
is done by a delegate who was not involved in making the original
determination.

The Commission or a service chief must not reconsider an original
determination under subsection (1) or (2) if the Tribunal has made
adetermination in proceedings under Part 5 for review of a
reviewable determination made in relation to that original
determination.

The Commission or a service chief must not reconsider an original
determination under subsection (1) or (2) if the Board has made a
determination in proceedings under Part 4 for review of that
determination.

348 Varying deter minations made by the Boar d

)

The Commission or a service chief may, with the consent of the
claimant, vary:
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(a) an original determination made by the Commission or that
service chief that has been affirmed by the Board under
Part 4; or
(b) adetermination made by the Board under Part 4 in
substitution for an original determination made by the
Commission or that service chief;
if the claimant has made an application to the Tribunal under Part 5
for review of the affirmed determination or the determination made
by the Board and the review has not been determined.

(2) The Commission or a service chief may, for the purpose only of
correcting amanifest error, vary the date approved by the Board as
the date from which a determination of the Board made in
substitution for a determination of the Commission or of that
service chief isto operate.

349 Claimant or service chief initiating reconsider ation of
determinations

(1) The claimant may request the Commission to reconsider an
original determination made by the Commission.

(2) The claimant may request the Commission to reconsider an
original determination made by a service chief.

(3) The claimant cannot request the Commission to reconsider an
original determination if the claimant has made an application to
the Board under Part 4 for review of the determination.

(4) Therelevant service chief may request the Commission to
reconsider an original determination made by the Commission that
relatesto liability for a service injury, disease or death of a person
who is or was a member of the Defence Force.

(5) A request must:
(a) beinwriting; and
(b) set out the reasons for the request; and

(c) begiven to the Commission within 30 days after the day on
which notice of the determination was given to the person
making the request.
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(6) The Commission may, either before or after the end of that period,
extend the period within which the request must be made.

Note: A determination under subsection (6) is not an original determination.

350 Reconsideration

(1) The Commission must, as soon as practicable after receiving a
reguest to reconsider an original determination under section 349,
reconsider the original determination.

(2) The Commission may make a determination revoking, confirming
or varying the original determination.

(3) The Commission must ensure that, if the original determination
was made by a delegate and reconsideration of the determination is
also to be made by a delegate, the reconsideration is done by a
delegate who was not involved in making the original
determination.

351 Notifying reviewable deter minations

(1) The Commission must, as soon as practicable after it makes a
reviewabl e determination, give the claimant a written notice setting
out:

(a) theterms of the reviewable determination; and
(b) the reasonsfor the reviewable determination.

(2) The notice must include a statement to the effect that, subject to the
Administrative Appeals Tribunal Act 1975, an application may be
made to the Tribunal under Part 5 for review of the reviewable
determination.

(3) The Commission must also give a copy of the notice to the relevant
service chief if the reviewable determination relates to liability for
aserviceinjury, disease or death, or the permanent impairment, of
a person who was a member of the Defence Force:

(a) for aserviceinjury or disease or permanent impairment—at
the time when the reviewable determination was made; or
(b) for aservice death—at the time of death.
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(4) A failureto comply with this section does not affect the validity of
the determination.
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Section 352

Part 4—Review by the Board of original
determinations

352 Applicationsto the Board for review

(1) The claimant may make an application to the Board for review of
an original determination.

(2) The claimant cannot make an application to the Board for review
of an original determination if the claimant has requested the
Commission to reconsider the determination under section 349.

(3) An application for review must:
(8 beinwriting; and
(b) set out the reasons for the application; and

(c) be given to the Commission within 12 months after the day
on which notice of the determination was given to the person
making the application.

353 Application of the Veterans Entitlements Act 1986

(1) Sections 133, 137, 138, 139, 140 and 140A, and Divisions 4, 5, 6
and 8 of Part I X (except sections 154 and 157), of the Veterans
Entitlements Act 1986 apply for the purposes of areview by the
Board under this Part.

(2) Those provisions (the applied provisions) apply subject to the
modifications set out in thistable.

M odifications of the Veterans' Entitlements Act 1986

Item Provision M odification
1 The applied References to the Repatriation Commission have
provisions effect as referencesto the Military Rehabilitation and
Compensation Commission
2 The applied References to the Veterans' Entitlements Act 1986
provisions have effect as references to this Act
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M odifications of the Veterans' Entitlements Act 1986

Item Provision M odification

3 The applied Referencesto Part I X of the Veterans' Entitlements
provisions Act 1986 have effect as references to this Chapter

4 The applied References to a pension or allowance under the
provisions Veterans' Entitlements Act 1986 have effect as

references to compensation under this Act

5 The applied Referencesto the rate of a pension or allowance have
provisions effect as references to an amount of compensation

6 The applied References to a decision have effect as references to
provisions an original determination

7 The applied References to a veteran have effect as referencesto a
provisions claimant

8 Section 137 References to the Secretary have effect as references

to the Commission.

The report under that section is to be prepared within
6 weeks after an application for review by the Board
under this Chapter is received by the Commission

9 Paragraph 138(1)(b) Instead of the reason attributable to athing described
in subparagraph 138(1)(b)(ii), the Board is to have
regard to a reason attributable to the absence of, or a
deficiency in, relevant official records, including one
resulting from the fact that something that happened
during warlike service or non-warlike service
rendered by a person was not reported to the
appropriate authorities

10 Paragraph 138(2)(@)  The paragraph does not apply

11 Subsection 140(2A)  The reference to a prescribed address has effect as a
reference to a place approved by the Commission
under subsection 323(2) of this Act

12 Subsection 147(1) The partiesto areview by the Board are:
(@) the claimant; and
(b) the Commission.

The relevant service chief may also chooseto be a
party to the review

13 Subsection 148(2) The reference to either party to the review has effect
as areference to each party to the review
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M odifications of the Veterans' Entitlements Act 1986

Item Provision M odification
14 Subsection 148(6A)  References to the Secretary have effect as references
to the Commission
15 Section 152 References to the Secretary have effect as references
to the Commission
16 Subsection 153(1) The reference to the other party to the review has
effect as a reference to each other party to the review
17 Subsection 155(2) The reference to section 135 has effect as areference
to section 352 of this Act
18 Subsections The notice must also be given to the relevant service
155AA(5), (6) and  chief if the service chief isaparty
(7) and 155AB(5),
(6) and (7)
19 Subsection 156(1) The subsection has effect asif “, being a date fixed in
accordance with section 157" were omitted
20 Subsection 170A(2) The subsection has effect asif “referred to in
section 135” were omitted
21 Subsections Regulations made for the purposes of those
170B(1) and 171(1)  subsections apply in working out amounts of
travelling allowance, and fees and expenses for
witnesses, for the purposes of areview by the Board
under this Part of this Act
22 Subsections A reference to an office of the Department in
170A(5) and Australia has effect as areference to a place approved
170B(5) by the Commission under subsection 323(2) of this
Act
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Section 354

Part 5—Review by the Tribunal

354 Applicationsto the Tribunal for review

(1) An application may be made to the Tribunal for review of a
reviewable determination.

Note: Item 2 of the table in section 355 sets out who may make the
application.

(1A) The Administrative Appeals Tribunal Act 1975 appliesto an
application for review of areviewable determination by the Board
under Part 4 asif referencesin section 37 of that Act to the person
who made the decision the subject of the application were instead
references to whichever of the Commission or the service chief
made the original determination.

Note: Section 37 of the Administrative Appeals Tribunal Act 1975 applies
normally in respect of other kinds of reviewable determinations.

(2) An application may be made to the Tribunal for review of:
() adetermination under subsection 50(1), 52(1), 329(1) or 397;
or
(b) afailureto make a determination under subsection 50(3),
52(3), 329(3) or 397.

355 Modifications of the Administrative Appeals Tribunal Act 1975

For the purposes of areview by the Tribunal under this Part, the
Administrative Appeals Tribunal Act 1975 has effect subject to the
modifications set out in thistable.

M odifications of the Administrative Appeals Tribunal Act 1975
Item Provision M odification

1 Section 24 Sittings of the Tribunal for the purposes of areview
under this Part may be held at any place, whether
within or outside Australia
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M odifications of the Administrative Appeals Tribunal Act 1975
Item Provision M odification

2 Section 27 An application may be made only by:
(@) the claimant; or
(b) the relevant service chief; or
(c) the Commission.

3 Subsection 29(2) The period within which an application may be made
tothe Tribunal is:

(a) for areview of a determination by the Board, or a
determination that has been varied under subsection
348(1)—3 months after the day on which the notice
of the Board’' s determination or variation was given
to the applicant; or

(b) otherwise—60 days after the day on which notice
of the determination was given to the applicant

4 Subsection 29(7) For areview of adetermination by the Board on review
of an original determination, or a determination that
has been varied under subsection 348(1), the Tribunal
cannot extend the time for making an application
beyond the period of 12 months after the day on which
notice of the Board' s determination or variation was
given to the applicant

5 Paragraph 30(1)(b) The Commission rather than the Board isa party to a
proceeding before the Tribunal for review of a
determination by the Board

356 Evidence

(1) Evidence of amatter is not, without the leave of the Tribunal,
admissible in proceedings under this Part if:
(a) the person who ingtituted the proceedings seeks to adduce the
evidence before the Tribunal; and
(b) the person had not disclosed that matter to the Tribunal at
least 28 days before the day fixed for the hearing of those
proceedings.

(2) Information or adocument is not, without the leave of the
Tribunal, admissible in evidence in proceedings under this Part if:
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() the Commission has determined a claim and, before doing so,
gave the claimant a notice under section 330 requesting the
claimant to give the Commission the information or
document specified in the notice; and

(b) the claimant failed to comply with the notice; and

(c) the claimant had the information or document, or could have
obtained it without unreasonabl e expense or inconvenience,
before the determination was made.

(3) The Tribunal must not give leave under subsection (2) unless:

(a) the claimant provides a statement of reasons why he or she
failed to comply with the notice; and
(b) the Tribunal is satisfied that there are special circumstances

justifying the admission of the information or document in
evidence.

357 Costsof proceedings beforethe Tribunal

(1) Subject to this section and to subsection 358(1), the costs incurred
by aparty to proceedings instituted under this Part in respect of a
determination are to be borne by that party.

(2) If, in proceedingsinstituted by a claimant, the Tribunal makes a
determination:

(@) varying adetermination in a manner favourable to the
claimant; or

(b) setting aside a determination and making a determination in
substitution for the first-mentioned determination that is

more favourable to the claimant than the first-mentioned
determination;

the Tribunal may order that the costs of those proceedings incurred
by the claimant, or a part of those costs, are to be paid by the
Commonwealth.

(3) The Tribunal may order that the costs incurred by the claimant of
proceedings instituted by the Commission or a service chief be
paid by the Commonwealth.

(4) If the Tribunal makes a determination setting aside a determination
and remitting the case for re-determination by the Commission or a
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service chief, the Tribunal must order that the costs of the
proceedings before it incurred by the claimant are to be paid by the
Commonwealth.

(5) This section does not authorise the Tribunal to order the
Commonwealth to pay any costs incurred by aclaimant in relation
to an application for an extension of time for applying to the
Tribunal for areview of adetermination.

(6) If, inany proceedings, the Tribunal varies or sets aside a
determination, the Tribuna must not make an order under
subsection (2) or (4) in favour of aclaimant in relation to the costs
of those proceedingsiif:

(&) the Commission, before making the determination, gave the
claimant a notice under section 330 requesting the claimant
to give the Commission information or a document specified
in the notice; and

(b) the Tribunal is satisfied that:

(i) the claimant failed to comply with that notice; and

(ii) at the time when the Commission made the reviewable
determination, it did not have the information or
document, nor was the information or document
reasonably availableto it; and

(iii) if the Commission had the information or document at
the time when it made the determination, it would have
made a determination more favourable to the claimant
than the reviewabl e determination.

(7) If the Tribunal orders the Commonwealth to pay costsincurred by
aclaimant, the Tribunal may, in the absence of agreement between
the parties as to the amount of the costs, tax or settle the amount of
the costs or order that the costs be taxed by the Registrar, a District
Registrar or a Deputy Registrar of the Tribunal.

358 Costswhere proceedingsrendered abortive

(1) Subject to this section, if a proceeding ingtituted under this Part in
respect of areviewable determination is rendered abortive because
a determination has been made, following a reconsideration under
subsection 347(1) or (2), varying or revoking the reviewable

290 Military Rehabilitation and Compensation Act 2004  No. 51, 2004



Reconsideration and review of determinations Chapter 8
Review by the Tribunal Part 5

Section 358

determination, the Commonwealth is liable to reimburse the
claimant for costs reasonably incurred by the claimant in
connection with that proceeding.

(2) The Commission may determine, in writing, that subsection (1)
does not apply to costsif:

(@) adetermination (thefirst determination) of a claim has been
made; and

(b) the Commission, before the first determination was made,
gave the claimant a notice under section 330 requesting the
claimant to give it information or a document specified in the
notice; and

(c) the claimant failed to comply with the notice; and

(d) when the first determination was made, the Commission did
not have the information or document nor was the
information or document reasonably available to it; and

(e) after thefirst determination was made, the claimant disclosed
the information or document to the Commission or to the
Tribunal; and

(f) the Commission reconsidered the first determination under
subsection 347(1) and made a determination more favourable
to the claimant than the first determination; and

(g) the Commission is satisfied that, if it had the information or
document when the first determination was made, a
determination more favourable to the claimant than the first
determination would have been made; and

(h) the Commonwealth would, apart from this subsection, be
liable under subsection (1) to reimburse the claimant for
costs reasonably incurred by the claimant.

(3) The Commission must give acopy of adetermination made by it
under subsection (2) to the claimant.

(4) Application may be made to the Tribunal for review of a
determination of the Commission to make a determination under
subsection (2).
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359 Certain provisionsnot to apply to review of determinations of
the Board

Sections 356, 357 and 358 do not apply to areview by the Tribunal
of adetermination of the Board.
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Section 360

Chapter 9—The Military Rehabilitation and
Compensation Commission

Part 1—Simplified outline of this Chapter

360 Simplified outline of this Chapter

The Military Rehabilitation and Compensation Commission is
established under Part 2 of this Chapter.

The Commission’ s functions are set out in Part 3.

Parts 4, 5 and 6 dea with the administration of the Commission,
and include provisions relating to members, acting members and
meetings of the Commission.

Part 7 deals with staff, consultants, delegations of the Commission
and the Commission’ s annual report.

Part VII of the Acts Interpretation Act 1901 also has provisions
that are relevant to members and acting members of the
Commission.
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Part 2—Establishment of the Commission

361 Establishment

The Military Rehabilitation and Compensation Commission is
established by this section.
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Section 362

Part 3—Functions

362 Functions

(1) Thefunctions of the Commission are as follows:
(a) to make determinations under this Act relating to:
(i) acceptance of liability; and
(if) the payment or provision of compensation; and
(iii) the provision of servicesfor treastment and
rehabilitation;

(b) to minimise the duration and severity of serviceinjuries and
service diseases by arranging quickly under this Act for the
rehabilitation of members and former members who suffered
those injuries and diseases;

(c) to promote the return to suitable work (defence or civilian)
by persons who suffered a service injury or disease;

(d) to promote research into:

(i) the health of members and former members; and
(ii) the prevention of injury and disease; and
(iii) the rehabilitation of persons from injury and/or disease;

(e) to provide advice and information relating to the operation of
thisAct to:

(i) the Minister; and
(ii) the Defence Minister; and
(iii) the Secretary of the Department; and
(iv) the Secretary of the Defence Department; and
(v) the Chief of the Defence Force; and
(vi) the service chief of each arm of the Defence Force;
either on request or on the Commission’s own initiative;

(f) such other functions as are conferred on the Commission by
other provisions of this Act or by another Act.

(2) The Commission has power to do all things necessary or
convenient to be done for or in connection with the performance of
its functions.
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Part 4—Constitution of the Commission

363 Constitution

(1) The Commission:
(a) isabody corporate with perpetual succession; and
(b) must have a seal; and
(c) may sue and be sued in its corporate name.

(2) All courts, judges and persons acting judicially must:

(a) takejudicia notice of the imprint of the seal of the
Commission appearing on a document; and

(b) presume that the document was duly sealed.
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Part 5—Member ship

364 Membership

(1) The Commission consists of the following members:

)

(a) the

persons who, from time to time, hold the following

offices:

(i)
(i)

President of the Repatriation Commission;
Deputy President of the Repatriation Commission;

(b) the following persons appointed under section 365:

(i)

(ii)

(iii)

Note:

If, when't

amember of the Repatriation Commission (other than
the President or Deputy President) nominated by the
Veterans Affairs Minister;

aperson who is nominated by the SRC Minister and is
either a person described in subsection 89E(1) of the
Safety, Rehabilitation and Compensation Act 1988 or
engaged under the Public Service Act 1999 and
performing duties in the Department of State
administered by the SRC Minister;

a person who is nominated by the Defence Minister and
is either a Permanent Forces member or engaged under
the Public Service Act 1999 and performing dutiesin
the Defence Department.
The performance of the Commission’s functions or the exercise of its
powersis not affected merely because of avacancy in the

Commission’s membership (see subsection 33(2B) of the Acts
Interpretation Act 1901).

he Veterans Affairs Minister is nominating a member

under subparagraph (1)(b)(i), there is no member of the
Commission who is a member of the Repatriation Commission
appointed in accordance with subsection 182(4) of the Veterans
Entitlements Act 1986, then the Minister must nominate the
member of the Repatriation Commission appointed in accordance
with that subsection.
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Note 1: Subsection 182(4) requires one member of the Repatriation
Commission to be a person chosen from alist provided by
organisations representing veterans.

Note2:  Thissubsection does not need to be complied with during atemporary
vacancy in the office (see subsection 366(5)).

(3) The member described in subparagraph (1)(a)(i) isthe Chair of the
Commission.

(4) The members of the Commission hold office on a part-time basis.

365 Appointment of Commission members

(1) The members of the Commission described in paragraph 364(1)(b)
are to be appointed by the Governor-General by written instrument.

(2) An appointed Commission member holds office for the period
specified in the instrument of appointment. The period must not
exceed 5 years.

(3) The appointment of a person as an appointed Commission member
isnot invalid merely because there was a defect or irregularity in
connection with the appointment.

(4) An appointed Commission member holds office on the terms and
conditions (if any) in relation to matters not covered by this Act
that are determined by the Governor-General.

366 Acting appointmentsfor the member described in
subparagraph 364(1)(b)(i)

Application of section

(1) Thissection applies:

(a) during avacancy in the office of a Commission member
described in subparagraph 364(1)(b)(i), whether or not an
appointment has previously been made to the office; or

(b) during any period, or during all periods, when such a
Commission member is absent from duty or from Australia,
or is, for any reason, unable to perform the duties of the
office.
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Minister may appoint person to act

(2) The Minister may appoint a person to act in the office of the
Commission member in accordance with this section.

Note: For information about acting appointments, see section 33A of the
Acts Interpretation Act 1901.

Appointment if Repatriation Commissioner available

(3) If thereispresent in Australiaa member of the Repatriation
Commission who:

(a) isableto perform the duties of the office of the Commission
member; and
(b) isnot a Commission member under section 364; and
(c) isnot absent from duty as a member of the Repatriation
Commission;
then the person appointed must be the member of the Repatriation
Commission.

Appointment if no Repatriation Commissioner available

(4) Otherwise, the person appointed may be any person.

Person not required to be a person chosen froma list provided by
veterans' organisations

(5) The person appointed is not required to be a person whose nameis
on alist mentioned in subsection 182(3) of the Veterans
Entitlements Act 1986.

367 Acting appointment for the member described in subparagraph
364(1)(b)(ii) or (iii)

Application of section

(1) Thissection applies:

(a) during avacancy in the office of a Commission member
described in subparagraph 364(1)(b)(ii) or (iii), whether or
not an appointment has previously been made to the office;
or
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(b) during any period, or during all periods, when such a
Commission member is absent from duty or from Australia,
or is, for any reason, unable to perform the duties of the
office.

Minister may appoint person to act

(2) The Minister may appoint the following personsto act in the office
of the Commission member:

(a) if thevacant officeis of the member described in
subparagraph 364(1)(b)(ii)—a person who is nominated by
the SRC Minister and is either a person described in
subsection 89E(1) of the Safety, Rehabilitation and
Compensation Act 1988 or engaged under the Public Service
Act 1999 and performing duties in the Department of State
administered by the SRC Minister; or

(b) if the vacant officeis of the member described in
subparagraph 364(1)(b)(iii)—a person who is nominated by
the Defence Minister and is either a Permanent Forces
member or engaged under the Public Service Act 1999 and
performing duties in the Defence Department.

Note: For information about acting appointments, see section 33A of the
Acts Interpretation Act 1901.

368 Validity of actionsrelating to a person acting

Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) therewas adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

369 Remuneration and allowances

(1) A Commission member isto be paid the remuneration that is
determined by the Remuneration Tribunal. If no determination of
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that remuneration by the Tribunal isin operation, the member isto
be paid the remuneration that is prescribed by the regul ations.

(2) A Commission member isto be paid the allowances that are
prescribed by the regulations.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

Note: Subsection 7(11) of the Remuneration Tribunal Act 1973 significantly
limits the entitlement of a Commission member to remuneration under
this section, because it provides that generally a person who holds a
Commonwealth office, or is employed by the Commonwealth, on a
full-time basisis not entitled to remuneration for a part-time office.

370 Commission members may be granted leave of absence

The Commission Chair may grant leave of absence to an appointed
Commission member on the terms and conditions that the
Commission Chair determines.

371 Resignation of appointed Commission members

An appointed Commission member may resign his or her
appointment by giving the Governor-General a written resignation.

372 Termination of appointment of appointed Commission members

(1) The Governor-General may terminate the appointment of an
appointed Commission member for misbehaviour or physical or
mental incapacity.

(2) The Governor-General must terminate the appointment of an
appointed Commission member if:

(@) the member:
(i) becomes bankrupt; or

(if) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iif) compounds with his or her creditors; or

(iv) assigns hisor her remuneration for the benefit of his or
her creditors; or
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(b) the member is absent, except on leave of absence, from 3
consecutive meetings of the Commission; or

(c) the member fails, without reasonable excuse, to comply with
section 379, 380 or 381; or

(d) the member is described in a subparagraph mentioned in an
item of the table and the circumstances described in that item
exist.

Extra groundsfor mandatory termination of appointment

Item Subparagraph Circumstances in which termination isrequired

1 364(1)(b)(i) The member ceases to be amember of the
Repatriation Commission

2 364(1)(b)(ii) Either:

(a) the member is neither a person described in
subsection 89E(1) of the Safety, Rehabilitation
and Compensation Act 1988 nor a person engaged
under the Public Service Act 1999 performing
duties in the Department of State administered by
the SRC Minister; or

(b) the Minister is asked by the SRC Minister to
terminate the member’ s appointment (as a
Commission member)

3 364(1)(b)(iii) Either:
(@) the member is neither a Permanent Forces member
nor a person engaged under the Public Service Act
1999 performing duties in the Defence
Department; or

(b) the Minister is asked by the Defence Minister to
terminate the member’ s appointment (asa
Commission member)
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Part 6—M eetings and resolutions

373 Convening meetings

(1) The Commission Chair must convene such meetings of the
Commission as the Chair considers are necessary for the efficient
performance of the Commission’s functions.

(2) The Commission Chair must convene a meeting of the
Commission within 4 weeks after receiving a written request
signed by at least 3 Commission members.

374 Presiding at meetings

(1) The Commission Chair isto preside at meetings of the
Commission at which he or sheis present.

(2) If the Commission Chair is absent, then the Commission member
described in subparagraph 364(1)(a)(ii) (the Deputy President of
the Repatriation Commission) is to preside at the meeting.

375 Quorum
At ameeting of the Commission, 4 Commission members
constitute a quorum.

376 Voting at meetings

(1) A question arising at a meeting of the Commission isto be
determined by a mgjority of the votes of Commission members
present and voting.

(2) The Commission member presiding at the meeting:
(@) hasadeliberative vote; and
(b) if necessary, also acasting vote.
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377 Commission resolutions without meetings

A resolution is taken to have been passed at a meeting of the
Commission if:
(a) the Commission has determined:
(i) that resolutions may be passed in accordance with this
section; and
(ii) the method of indicating agreement with aresolution
proposed to be passed in accordance with this section;
and

(b) without meeting, a mgjority of the Commission members
indicate agreement with the proposed resolution in
accordance with the method determined by the Commission;
and

(c) al Commission members were informed of the proposed
resolution, or reasonable efforts were made to inform all
Commission members of the proposed resolution.

378 Conduct of meetings

(1) The Commission may regulate proceedings at its meetings as it
considers appropriate. However, proceedings must not be
inconsistent with the other provisions of this Chapter.

Note: Section 33B of the Acts Interpretation Act 1901 lets the Commission

permit participation in meetings by various means of communication
(for example, by telephone).

(2) The Commission may invite a person to attend a meeting for the
purpose of advising or informing the Commission on any matter.

(3) The Commission must ensure that minutes of its meetings are kept.

379 Commission member to disclose any interest in claims etc.

(1) Thissection appliesto a Commission member who has an interest
(pecuniary or otherwise) that could conflict with the proper
performance of his or her functionsin relation to the following
matters:

(@) aclaim for acceptance of liability or for compensation that
the Commission is considering or isto consider;
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(b) aclaim for acceptance of liability or for compensation that
the Commission is reviewing or isto review;

(c) adecision relating to:
(i) compensation or acceptance of liability; or
(ii) aclaim for compensation or acceptance of liability;
that the Commission is reviewing, isto review or is
considering whether to review.

Note: This section also applies to acting Commission members (see
section 33A of the Acts Interpretation Act 1901).

(2) The Commission member must disclose the interest to:
(a) the person making the claim; and
(b) the Minister;
as soon as possible after becoming aware of the relevant facts.

(3) The Commission member must not take part in the Commission’s
consideration or review of the matter, except with the consent of
the person making the claim and the Minister.

380 Minister may direct Commission member not to take part in
consideration or review

(1) Thissection appliesif the Minister becomes aware that:
() the Commission is considering or reviewing, or isto consider
or review, a matter mentioned in subsection 379(1); and
(b) aCommission member has an interest (pecuniary or
otherwise) that could conflict with the proper performance of
his or her functions in relation to the matter.

Note: This section also applies to acting Commission members (see
section 33A of the Acts Interpretation Act 1901).

(2) The Minister must cause the Commission member’ s interest to be
disclosed to the person making the claim.

(3) The Commission member must not take part in the Commission’s
consideration or review of the matter, except with the consent of
the person making the claim and the Minister.
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381 Commissioner to disclose other interests

(1) A Commission member who has an interest (pecuniary or
otherwise) in a matter being considered, or about to be considered,
by the Commission (other than a matter mentioned in subsection
379(1)) must disclose the nature of the interest at a meeting of the
Commission as soon as possible after becoming aware of the
relevant facts.

Note: This section also applies to acting Commission members (see
section 33A of the Acts Interpretation Act 1901).

(2) The disclosure must be recorded in the minutes of the meeting.

(3) The Commission member must not:

(a) be present during any deliberations of the Commission, or
take part in any decision of the Commission, with respect to
that matter, unless the Minister or the Commission
determines otherwise; or

(b) be present during any deliberations of the Commission, or
take part in any decision of the Commission, with respect to
whether to make the determination mentioned in
paragraph (a).
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Part 7—Other matters

382 Staff

The staff required to assist the Commission are to be persons
engaged under the Public Service Act 1999 and made available for
the purpose by the Secretary of the Department.

383 Consaultants

(1) The Commission may engage persons having suitable
qualifications and experience as consultants to the Commission.

(2) The consultants are to be engaged on the terms and conditions that
the Commission determines.

384 Delegation

The Commission may, by resolution, delegate any of its functions
or powers under aprovision of this Act to:
(@) amember of the Commission; or
(b) amember of the staff assisting the Commission; or
(c) aconsultant to, or an employee of a consultant to, the
Commission; or
(d) aperson who is engaged under the Public Service Act 1999
and performing duties in the Department that deals with the
matters to which the provision relates and is administered by
the Minister administering the provision; or
(e) amember of the Defence Force whose duties relate to
matters to which the provision relates.

385 Annual report

As soon as possible after each 30 June, the Commission Chair must
give the Minister, for presentation to the Parliament, areport of the
Commission’s activities during the financial year that ended on
that day.
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Chapter 10—Liabilitiesarising apart from

thisAct etc.

Part 1—Preliminary

386 Simplified outline of this Chapter

This Chapter deals with the situation where a person who is
entitled to compensation under this Act for an injury, disease, death
or loss (the compensable loss) has, or may have, aright to recover
damages apart from this Act for the compensable loss.

Part 2 prohibits actions against the Commonwealth for the
compensable loss. However, it allows the person a choice to take
action against the Commonwealth to recover limited damages for
non-economic loss.

Part 3 deals with payment or recovery of compensation under this
Act if damages are recovered from athird party. It also allowsthe
Commission to make or take over claimsin certain cases.

387 Interpretation

(1) Inthis Chapter:

potentially liable member, in relation to an action or other
proceeding, means a person who was, when the cause of action
arose, acting in the capacity of a member.

(2) Unlessthe contrary intention appears, areference in this Chapter to

aperson is, if the person has died, areference to hisor her legal
personal representative.
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Part 2—L iability of the Commonwealth to other

actions

388 Action for damages not to lie against Commonwealth etc. in

(D

)

©)

(4)

()

certain cases

Subject to section 389, an action or other proceeding for damages
does not lie against the Commonwealth, or a potentiadly liable
member, in respect of:
(@) aserviceinjury sustained, or a service disease contracted, by
another member or aformer member; or
(b) theloss of, or damage to, amedical aid used by another
member.
Note: However, a person may choose to ingtitute an action for damages for

non-economic loss against the Commonwealth or the potentially liable
member under section 389.

Subsection (1) applies whether that injury, disease, loss or damage
occurred before or after this section commences. However,
subsection (1) does not apply if an action or proceeding in respect
of theinjury, disease, loss or damage is instituted before this
section commences.

Subsection (1) does not prevent a dependant of a deceased member
from bringing an action in respect of a service death of the
deceased member (whether or not the deceased member had
chosen to institute an action under section 389 before his or her
death).

However, if such a dependant recovers damages (including
damages payable as aresult of the settlement of aclaim) from the
Commonwealth or a potentially liable member in respect of the
service death, subsections (5) and (6) have effect.

If the dependant has received compensation under this Act in
respect of the service death before recovery of the damages, the
dependant isliable to pay to the Commonwealth the lesser of:
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(a) thetotal of all amounts of compensation paid to the person
under this Act in respect of the service death before the
recovery of the damages (except telephone allowance under
section 245 and compensation for dependants under
section 242, 253 or 255); and

(b) the amount of the damages.

(6) Compensation under this Act in respect of the service death is not
payable to the dependant after the recovery of the damages.

389 Choicetoinstitute action for damages against the
Commonwealth etc. for non-economic loss

(1) A person may choose to institute an action or proceeding against
the Commonwealth or a potentially liable member for damages for
non-economic loss suffered by the person if:

(&) compensation is payable under section 68, 71 or 75 in respect
of aserviceinjury or disease of the person but the
compensation has not yet been paid; and

(b) the Commonwealth or the potentially liable member would,
apart from subsection 388(1), be liable for damages for that
loss.

(2) A choice must be in writing and must be given to the Commission.
(3) A choiceisirrevocable.

(4) If the person chooses to institute the action or proceeding:

() subsection 388(1) does not apply to the action or proceeding;
and

(b) compensation under section 68, 71 or 75 in respect of the
injury or disease is not payable after the date of the choice.

(5) Inany action or proceeding instituted as aresult of the person’s
choice, the court must not award the person damages of more than
$110,000 for non-economic loss suffered by the person.

(6) The person’s choice to institute an action or proceeding against the
Commonwealth or the potentially liable member does not prevent
the person from doing any other thing that constitutes an action for
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non-economic loss before, or instead of, formally instituting such
an action or proceeding.

390 Notice of common law claims against the Commonwealth etc.

(1) Thissection appliesif:
(&) compensation is payable under this Act in respect of a service
injury, disease or death of a person; and
(b) the person or a dependant of the person makes a claim for
damages in respect of the injury, disease or death against the
Commonwealth or a potentially liable member.

(2) The person or dependant must notify the Commission in writing of
the claim as soon as practicable, but not later than 7 days after the
day on which he or she makes the claim.

(3) A person commits an offenceif the person contravenes
subsection (2).

Penalty: 5 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 3—L iability of third parties

Division 1—Notice of common law claims against third

parties

391 Notice of common law claims against third parties

(1) Thissection appliesif:
(a) compensation is payable under this Act in respect of:

(i) aserviceinjury, disease or death of a person (the cause
of action); or

(ii) thelossof, or damage to, amedical aid used by a person
(the cause of action); and

(b) the person or a dependant of the person makes aclaim for
damagesin respect of the cause of action against a person
other than the Commonwealth or a potentially liable member.

(2) The person or dependant must notify the Commission in writing of
the claim as soon as practicable, but not later than 7 days after the
day on which he or she makes the claim.

(3) A person commits an offenceif the person contravenes
subsection (2).

Penalty: 5 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 2—Commission may institute proceedings or take
over claimsagainst third parties

392 Application of this Division to common law claims against third
parties

(1) ThisDivision appliesif:
(&) compensation is paid under this Act in respect of:
(i) aserviceinjury, disease or death of a person (the cause
of action); or
(ii) theloss of, or damage to, amedical aid used by a person
(the cause of action); and
(b) the cause of action occurred in circumstances that appear to
create alegal liability of another person (the defendant) other
than the Commonweal th or a potentially liable member to
pay damages in respect of the cause of action; and
(c) the person or adependant of the person (as the case may be)
(the plaintiff):
(i) has not made a claim for damages against the defendant
in respect of the cause of action; or
(ii) has made such aclaim, but has not prosecuted it.

(2) Inparagraph (1)(c), areference to a claim having been made or not
having been made by the plaintiff includes areferenceto aclaim
having been made or not having been made on behalf of the
plaintiff.

393 Commission may makethe claim or take over the claim

The Commission may:

(&) make aclaim or afresh claim in the name of the plaintiff
against the defendant for the recovery of damages in respect
of the cause of action; or

(b) take over the conduct of the existing claim.
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394 Commonwealth liableto pay costs of claim

If the Commission takes over the conduct of aclaim, the
Commonwealth becomes liable to pay the costs of or incidental to
the claim that would otherwise be payable by the plaintiff.
However, the Commonwealth is not liable for costs unreasonably
incurred by the plaintiff.

395 Commission may conclude claim

If the Commission makes, or takes over the conduct of, the claim,
the Commission may do any one or more of the following:

(a) take whatever steps are appropriate to bring the claim to a
conclusion;

(b) if the claim is before a court—settle the proceedings either
with or without obtaining judgment;

(c) if judgment has been obtained in favour of the plaintiff—take
such steps as are necessary to enforce the judgment.

396 Plaintiff must sign documentsasrequired

(1) If the Commission makes, or takes over the conduct of, the claim,
the plaintiff must sign any document relevant to the claim
(including the settlement of the claim or of any proceedings arising
out of the claim) that the Commission requires the plaintiff to sign.

(2) If the plaintiff does not do so:
(&) the Commission may apply to:

(i) if theclaimisnot before a court or tribunal at the time
of the failure—the Federal Court of Australia; or

(ii) otherwise—the court or tribunal in which proceedings
relating to the claim are being heard;

for adirection that the document be signed on the plaintiff’s
behalf by a person appointed by the Commission; and

(b) the court or tribunal may make the direction.

(3) If the Commission proposes to make an application under
subsection (2):
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(@) the Commission must notify the plaintiff that it is proposing
to do so; and

(b) the plaintiff has aright of representation in the hearing of the
application.

397 Plaintiff must do asthe Commission requires

(1)

)

©)

(4)

©)

If the Commission makes, or takes over the conduct of, the clam:

(a) the plaintiff must comply with any reasonable requirement of
the Commission for the purposes of the claim; and

(b) if the plaintiff fails to comply, the Commission may
determine that the person’ s right to compensation (but not to
treatment or compensation for treatment under Chapter 6)
under this Act in respect of the cause of action to which the
claim relatesis suspended until the plaintiff does so.

A determination under subsection (1) must not be made in relation
to afailure to comply with arequirement if, before the date fixed
for complying with the requirement, the person givesto the
Commission evidence of areasonable excuse for the failure.

The Commission must determine that the suspension under
subsection (1) is terminated from a date determined by the
Commission if, within 14 days after the date fixed for complying
with the requirement, the person gives to the Commission evidence
of areasonable excuse for the failure.

If adetermination under subsection (1) is made by a delegate of the
Commission, the Commission must ensure that any determination
terminating the suspension under subsection (3) also made by a
delegate of the Commission is made by a delegate other than a
delegate who was involved in making the determination under
subsection (1).

If aperson’sright to compensation is suspended under
subsection (1), compensation is not payable in respect of the period
of the suspension.
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398 What happens when damages ar e awar ded

(1) Any damages payable as aresult of a claim made or taken over by
the Commission (including damages payable as aresult of the
settlement of such a claim) must be paid to the Commonwealth.

(2) The Commonwealth must deduct from the amount of those
damages:

(@) an amount equal to thetotal of all amounts of compensation
paid to the plaintiff under this Act before the payment of the
damages (except telephone allowance under section 221 or
245 and compensation for dependants under section 242, 253
or 255) in respect of the cause of action to which the claim
relates; and

(b) the amount of any costs incidental to the claim paid by the
Commonwealth.

(3) If abalance remains after the deductions have been made:

(a) the Commonwealth must pay the balance to the plaintiff; and

(b) the plaintiff is not entitled to any further compensation under
this Act in respect of the cause of action to which the claim
related until the amount of compensation that would have
been payable for the period after payment of the balance
(apart from this paragraph) equals the amount paid under
paragraph (a).
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Division 3—Effect of recovering damages on entitlements
under thisAct

399 When Division applies

This Division appliesif:
(a) compensation is payable under this Act in respect of:

(i) aserviceinjury, disease or death of a person (the cause
of action); or

(ii) thelossof, or damage to, amedical aid used by a person
(the cause of action); and

(b) the person or a dependant of the person recovers damages
(including damages payable as aresult of the settlement of a
claim) in respect of the cause of action from a person other
than the Commonwealth or a potentially liable member.

400 Notifying damages

(1) The person or dependant must, not later than 28 days after the day
on which the damages are recovered, notify the Commission in
writing of the recovery of the damages, the date of recovery and
the amount of the damages.

(2) A person commits an offence if the person contravenes
subsection (1).

Penalty: 5 penalty units.

(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

401 Repaying compensation paid under this Act after damages
recovered

(1) Thissection appliesif:
(&) compensation under this Act in respect of the cause of action
ispaid to or for the benefit of a person; and
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(b) the person later recovers damages in respect of that cause of
action.

(2) The personisliableto pay to the Commonwealth the lesser of:

(a) thetotal of all amounts of compensation paid to the person
under this Act before the recovery of the damages (except
telephone allowance under section 221 or 245 and
compensation for dependants under section 242, 253 or 255)
in respect of the cause of action; and

(b) the amount of the damages.

(3) If the Commission is satisfied that a part of the damages does not
relate to an injury, disease or death, or aloss of, or damageto, a
medical aid, in respect of which compensation is payable under
this Act, this section only applies to so much of the damages as
relatesto aninjury, disease, death, loss or damage in respect of
which compensation is payable under this Act.

402 No compensation under this Act after damagesrecovered

(1) Thissection appliesif a person recovers damagesin respect of the
cause of action (whether or not compensation in respect of the
cause of action has been paid under this Act to or for the benefit of
the person).

(2) Compensation under this Act (except telephone allowance under
section 221 or 245 and compensation for dependants under
section 242, 253 or 255) is not payable to the person in respect of
the cause of action after the day on which the damages were
recovered.

(3) However, subsection (2) does not apply if the damages were
recovered as aresult of:
(a) aclam, or afresh claim, made by the Commission under
Division 2; or
(b) the Commission’staking over, under Division 2, the conduct
of aclaim.
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Division 4—Payment of damages by personsto the
Commonwealth

403 Payment of damages by per sonsto the Commonwealth

(1) Thissection appliesif a person other than the Commonwealth or a
potentially liable member (the defendant):

() appearsto the Commission to be liable to pay damages:
(i) to aperson (the plaintiff) in respect of a serviceinjury
or disease of the plaintiff; or
(ii) to aperson (the plaintiff) in respect of the loss of, or
damage to, amedical aid of the plaintiff; or
(iii) to adependant (the plaintiff) of a person in respect of a
service death of the person;

in respect of which compensation has been paid under this
Act; or
(b) has agreed to pay damages of that kind to the plaintiff; or
(c) has had damages of that kind awarded against him or her in
proceedings arising out of aclaim made by or on behalf of
the plaintiff.

(2) The Commission may give the defendant a written notice requiring
him or her to pay to the Commonwealth the damages (if any) that
he or she agreesto pay or that are awarded against him or her.

(3) If the defendant is given a notice, the defendant must pay the
Commonwealth the lesser of:

(@) the amount of the damages; and

(b) thetotal amount of compensation paid to the plaintiff under
this Act in respect of theinjury, disease, death, loss or
damage (except telephone allowance under section 221 or
245 and compensation for dependants under section 242, 253
or 255).

(4) If the defendant is given anotice after paying to or for the benefit
of the plaintiff al of the damages to which the notice relates, the
notice has no effect.
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(5) If the defendant is given anotice after paying to or for the benefit
of the plaintiff part of the damages to which the notice relates, the
reference in subsection (3) to the amount of the damages has effect
as areference to so much of that amount as has not been paid.

(6) If the defendant fails to pay an amount to the Commonwealth in
accordance with the notice, the Commission may recover that
amount from the defendant in a court of competent jurisdiction as a
debt due to the Commonweal th.

(7) The payment of an amount to the Commonwealth by the defendant
in accordance with the notice discharges, to the extent of the
amount paid:

(a) theliahility of the defendant to the plaintiff; and
(b) theliability (if any) of the plaintiff to the Commonwealth
under Division 3.
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Chapter 11—M iscellaneous

Part 1—Indexation

404 Indexation of amounts

(1) Thissection applies to dollar amounts mentioned in the following

provisions:

(a) subsection 74(1);

(b) subsection 80(2);

(c) subsection 82(1);

(d) paragraph 138(1)(a);

(e) subsection 206(1);

(f) paragraph 216(b);

(9) paragraph 219(b);

(h) subsection 234(2);

(i) section 240;

() section 252;

(K) section 254;

() paragraphs 263(1)(a) and (b);
(m) section 267.

(2) The dollar amount mentioned in the provision, for an indexation
year in which the indexation factor is greater than one, is replaced
by the amount that is worked out using the following formula:

Dollar amount for the provision _, Indexation factor for
for the previous financial year the indexation year

(3) Theindexation factor for an indexation year is the number worked
out using the following formula:

December index number
for the previous financial year

December index number
for the year before
the previous financial year
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(4) Theindexation factor isto be calculated to 3 decimal places, but
increased by .001 if the fourth decimal place is more than 4.

(5) Calculations under subsection (3):

(a) areto be made using only the December index numbers
published in terms of the most recently published reference
base for the Consumer Price Index; and

(b) areto be made disregarding December index numbers that
are published in substitution for previously published
December index numbers (except where the substituted
numbers are published to take account of changesin the
reference base).

(6) Inthissection:

December index number means the All Groups Consumer Price
Index number, being the weighted average of the 8 capital cities,
published by the Australian Statistician in respect of the 3 months
ending on 31 December.
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Part 2—Obtaining and giving information etc.

405 Power to obtain information

(1) Thissection appliesto a person who has made a claim under
section 319 for:
() acceptance of liability for aservice injury, disease or death or
for theloss of or damage to amedical aid; or

(b) compensation under this Act.

(2) The Commission may give the person awritten notice:
() requiring the person to notify the Commission (or a specified
staff member assisting the Commission) if:
(i) aspecified event or change of circumstance occurs; or
(ii) the person becomes aware that such an event or change
islikely to occur; or
(b) requiring that person to give the Commission (or a specified
staff member assisting the Commission) a statement relating
to a specified matter.

(3) Theevent, change of circumstances or matter:
(8) must be an event, change or matter that might affect or have
affected:

(i) the acceptance of liability for the serviceinjury, disease
or death or for the loss of or damage to the medical aid;
or

(i) the payment or provision of compensation; and

(b) must be specified in either:

(i) the notice; or

(if) any other document mentioned in the notice that is also

given to the person with the notice.

(4) The notice or other document must specify the period within which
the person must comply with the notice. The period must be;

Military Rehabilitation and Compensation Act 2004  No. 51, 2004 323



Chapter 11 Miscellaneous
Part 2 Obtaining and giving information etc.

Section 406

(@) if paragraph (2)(a) applies—at least 14 days after the
occurrence of the event or change or after the person
becomes aware of the likelihood of the event or change; or

(b) if paragraph (2)(b) applies—at least 14 days after the notice
isgiven.

(5) The natice or other document must:

(a) if paragraph (2)(a) applies—specify the manner in which the
person must comply with the notice; or

(b) if paragraph (2)(b) applies—specify the form of the
statement.

(6) This section does not require a person to give information to the
extent that, in doing so, the person would contravene alaw of the
Commonwealth (not being alaw of a Territory).

Note: A law of a State or Territory cannot prevent a person from giving
information, producing documents or giving evidence for the purposes
of this Act (see section 409).

(7) A person commits an offenceif the person fails to comply with a
notice under this section.

Penalty: 10 penalty units.

(8) An offence under subsection (7) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(9) Subsection (7) does not apply to the extent that the person is not
capable of complying with the notice.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (9) (see subsection 13.3(3) of the Criminal Code).

406 Commission may obtain information etc.

(1) The Commission may give awritten notice to any person requiring
the person, for the purposes of this Act:
(a) to provide the Commission (or a specified staff member
assisting the Commission) such information as the
Commission requires; or
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(b) to produce to the Commission (or a specified staff member
assisting the Commission) any documentsin the custody or
under the control of the person; or

(c) to appear before a specified staff member assisting the
Commission to answer questions.

(2) To avoid doubt, the person given the notice may be a person
employed:
(@) inor in connection with a Department of the Commonwealth,
a State or Territory; or

(b) by any authority of the Commonwealth, a State or Territory.

(3) The notice must specify:
(a) if paragraph (1)(a) or (b) applies:
(i) the period within which the person must comply with
the notice; and
(if) the manner in which the person must comply with the
notice; or

(b) if paragraph (1)(c) applies:
(i) thetime at which the person must appear before the
staff member; and

(ii) the place at which the person must appear before the
staff member.

(4) The specified period or the specified time mentioned in
subsection (3) must be at |east 14 days after the noticeis given.

(5) The Commission may require the information or answers provided
under paragraph (1)(c) to be verified by, or given on, oath or
affirmation and either orally or in writing.

(6) A staff member to whom information or answers are verified or
given may administer the oath or affirmation.

(7) Thissection does not require a person to give information, produce
adocument or give evidence to the extent that, in doing so, the
person would contravene alaw of the Commonwealth (not being a
law of a Territory).
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Note: A law of a State or Territory cannot prevent a person from giving
information, producing documents or giving evidence for the purposes
of this Act (see section 409).

(8) Thissection binds the Crown in each of its capacities, but does not
make the Crown liable to be prosecuted for an offence.

(9) A person commits an offence if the person fails to comply with a
notice under this section.

Penalty: 10 penalty units.

(10) An offence under subsection (9) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(11) Subsection (9) does not apply to the extent that the person is not
capable of complying with the notice.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (11) (see subsection 13.3(3) of the Criminal Code).

407 Self-incrimination

(1) Anindividual is not excused from giving information or evidence,
or producing a document or a copy of adocument, under
section 406 on the ground that the information or evidence, or the
production of the document or copy, might tend to incriminate the
individual or expose the individual to a penalty.

(2) However:
(&) giving theinformation or evidence, or producing the
document or copy; or
(b) any information, document or thing obtained as a direct or
indirect consequence of giving the information or evidence,
or producing the document or copy;

is not admissible in evidence against the individual in any
proceedings, other than proceedings for an offence under
section 137.1 or 137.2 of the Criminal Code that relates to this Act.

408 Offencefor selling etc. goods provided under this Act without
consent

(1) A person commits an offenceif:
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(a) the person is provided with goods under this Act for any
purpose; and

(b) the person sells the goods or otherwise disposes of, pledges,
mortgages, or deposits by way of security, the goods; and

(c) the person does so without the consent of the Commission.

Penalty: 10 penalty units.

(2) An offence under subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

409 Giving information

(1) Nothing in alaw of a State or of a Territory may operate to prevent
aperson from giving information, producing documents or giving
evidence for the purposes of this Act.

(2) The Commission (or a staff member assisting the Commission)
may provide any information obtained in the performance of his or
her duties under this Act to a person or agency specified in this
table for the purpose specified in the table:

Giving information

Item Person or agency Purpose
1 An employee of the A purpose relating to litigation involving a
Defence Department service injury, disease or death in relation to
which a claim has been made under section 319
2 A service chief A purpose relating to reconsideration or review

under Chapter 8 of a determination made under
Chapter 2 about acceptance of liability for a
service injury, disease or death

3 A person or agency A purpose specified in the regulationsin relation
specified in the to that person or agency
regulations

(3) The person or agency must not:

(a) usetheinformation for a purpose other than the specified
purpose; or
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(b) further disclose the information for a purpose other than the
specified purpose.

(4) To avoid doubt, if information is disclosed or used in accordance
with this section, the disclosure or useis taken, for the purposes of
the Information Privacy Principles set out in section 14 of the
Privacy Act 1988, to be authorised by law.

410 Judicial noticeto betaken of certain matters

Judicial notice of signature

(1) All courts must take judicial notice of a signature that purports to
be attached or appended to any official document if it isthe
signature of a person who:

(@) holds or has held the office of member of the Commission; or
(b) isor was astaff member assisting the Commission.

Judicial notice that person holds office

(2) If the signature of a person mentioned in subsection (1) purports to
be attached or appended to any official document, all courts must
takejudicia notice of the fact that the person:

(a) holds or has held the office of member of the Commission; or
(b) isor was a staff member assisting the Commission.

411 Evidence

(1) A statement inwriting signed by a person who:
(a) holds or has held the office of member of the Commission; or
(b) isor was astaff member assisting the Commission;
that a person is or was receiving compensation, or compensation of
aparticular kind, under this Act on a certain date or of a certain
amount must be received in all courts as prima facie evidence that
the person is or was receiving the compensation, or compensation
of that kind, on the date or of the amount stated.

(2) For the purposes of this section, a document purporting to be a
statement referred to in subsection (1) is, unless the contrary is
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©)

(4)

(®)

(6)

established, taken to be such a statement and to have been duly
given.

Satement not to be admitted unless copy given to defendant 14
days before statement to be admitted in evidence

A statement must not be admitted in evidence under subsection (1)
in proceedings for an offence unless the person charged with the
offence or a solicitor who has appeared for the person in those
proceedings has, at |east 14 days before the statement is sought to
be so admitted, been given a copy of the statement together with
reasonable evidence of the intention to produce the statement as
evidence in the proceedings.

Person giving statement may be called to give evidence

Subject to subsection (5), if, under subsection (1), a statement is
admitted in evidence in proceedings for an offence, the person
charged with the offence may require the person giving the
statement to be called as a witness for the prosecution and
cross-examined as if he or she had given evidence of the matters
stated in the statement.

Subsection (4) does not entitle the person charged to require the
person giving a statement to be called as awitness for the
prosecution unless the Court, by order, alows the person charged
to require the person giving the statement to be so called.

Evidence in support of rebuttal of mattersin statement to be
considered on its merits

Any evidence given in support, or in rebuttal, of a matter stated in
a statement given under subsection (1) must be considered on its
merits and the credibility and probative value of such evidence
must be neither increased nor diminished by reason of this section.
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412 Providing tax file numbers

Application of section

(1) Thissection appliesto aperson who is being paid compensation
for incapacity for service or work under Part 3 or 4 of Chapter 4.

Commission may request person’s TFN

(2) If the personisin Australia, the Commission may request (but not
compel) the person:
(a) if the person has atax file number—to give the Commission
awritten statement of the person’ stax file number; or
(b) if the person does not have atax file number:

(i) to apply to the Commissioner of Taxation for atax file
number; and

(ii) to give the Commission awritten statement of the
person’s tax file number after the Commissioner of
Taxation has issued it.

Note: Section 413 sets out how to satisfy the request.

Certain compensation not to be paid if request not complied with

(3) The person must not be paid any compensation under Part 3 or 4 of
Chapter 4 that the person is otherwise entitled to receive if the
reguest under subsection (2) is not satisfied.

Note: Section 414 allows back pay if the request is satisfied within 3
months.

413 How to satisfy the request under section 412

(1) Thissection sets out how to satisfy arequest under section 412 in
respect of a person’s tax file number.

Compliance by giving a TFN declaration

(2) If the person is entitled to compensation for incapacity for service
or work and the compensation is assessable income for the
purposes of the Income Tax Assessment Act 1936 or the Income
Tax Assessment Act 1997, the request is complied with if the
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person gives the Commission a TFN (within the meaning of
Part VA of the Income Tax Assessment Act 1936).

Complianceif a person has a TFN but does not know it

(3) If the person has atax file number but the person does not know
what it is, the request is complied with if:
(a) the person gives the Commission a declaration:
(i) that the person has atax file number but does not know
what it is; and
(i) that the person has asked the Commissioner of Taxation
to inform him or her of the number; and

(b) the person gives the Commission a document authorising the
Commissioner of Taxation to tell the Commission:

(i) whether the person has atax file number; and
(ii) if so—the tax file number; and

(c) the Commissioner of Taxation has not told the Commission
that the person has no tax file number.

Compliance if a person has applied for a TFN

(4) If the person has applied for atax file number, the request is
complied with if:
(a) the person gives the Commission a declaration that he or she
has applied for atax file number; and

(b) the person gives the Commission a document authorising the
Commissioner of Taxation to tell the Commission:

(i) if atax file number isissued to the person—the tax file
number; or

(i) if the application is refused—that the application has
been refused; or

(iii) if the application is withdrawn—that the application has
been withdrawn; and

(c) the Commissioner of Taxation has not told the Commission:
(i) that the person has not applied for atax file number; or

(i) that an application by the person for atax file number
has been refused; or
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(iii) that the application for atax file number has been
withdrawn.

Declaration to bein approved form

(5) A declaration under this section must be in aform approved by the
Commission.

414 Compensation when request isnot satisfied initially

Back pay for those who comply within 3 months

Q) If:

() aperson’s compensation for incapacity for service or work
under Part 3 or 4 of Chapter 4 ceasesto be paid under
subsection 412(3) because the request under subsection
412(2) is not satisfied by a particular day; and

(b) therequest is satisfied within the period of 3 months from
that day;

then the compensation that would have been paid to the person
during that period if the request had been satisfied is to be paid to
the person.

No back pay for those who do not comply within 3 months

(2) If therequest is satisfied after that period of 3 months, the person’s
compensation isto be paid from the day on which the request is
satisfied.
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Part 3—Recovering over payments
Division 1—Recovery generally

415 Recovery of over payments

(1) Thissection appliesif:

(@) an amount of compensation is paid under this Act to a person
asaresult of afalse or misleading statement or
representation, or afailure or omission to comply with this
Act; or

(b) an amount of compensation (other than an amount that the
Commonwealth is entitled to recover under Division 2) that
has been paid to a person under this Act should not have been
paid; or

(c) apersonisliableto pay an amount under this Act to the
Commonwealth.

(2) However, this section does not apply in respect of a person if one
or more of sections 315, 316 and 317 apply in respect of the
person.

Note: Chapter 6 hasits own recovery provisions for overpayments (see
sections 315, 316 and 317).

(3) Theamount is recoverable by the Commission from the personin a
court of competent jurisdiction as a debt due to the
Commonwealth.

(4) The recoverable amount may be deducted from an amount that is
payable to or for the benefit of the person under this Act.
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Division 2—Recovery of overpaymentsto retired persons

416 Noticeto Commission of retirement of person

(1) Thissection appliesif:
(a) apersonwho isor was amember isreceiving, or is entitled
to receive, compensation under this Act; and
(b) the person retires from his or her employment; and

(c) the person was a member of a Commonwealth
superannuation scheme immediately before retiring.

(2) The person must, within 14 days after the person retires from his or
her employment, give awritten notice to the Commission:

(a) stating that the person has retired; and
(b) specifying the date of the retirement; and

(c) identifying the Commonwealth superannuation scheme of
which the person was a member immediately before his or
her retirement.

Penalty: 5 penalty units.

(3) An offence under subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

417 Application of section 418

Section 418 appliesif:

(a) aperson (theretiree) retires from his or her employment; and
(b) theretireeisor might be entitled to either or both a pension
or alump sum under a Commonwealth superannuation

scheme; and
(c) the Commission is of the opinion that it might pay, or might
have paid, more compensation under Part 4 or 5 of Chapter 4
to the retiree than he or sheis entitled to receive because of:
(i) Subdivision C of Division 2 of Part 4 of Chapter 4
(compensation where superannuation received); or

334 Military Rehabilitation and Compensation Act 2004  No. 51, 2004



Miscellaneous Chapter 11
Recovering overpayments Part 3
Recovery of overpayments to retired persons Division 2

Section 418

(i) section 204 (reduction in rate of Special Rate Disability
Pension).

418 Commission may give a notice to the administrator of the
scheme

(1) The Commission may give awritten notice to the administrator of
the Commonwealth superannuation scheme (the administrator):

(a) stating that the Commission might make, or might have
made, an overpayment of compensation to the retiree; and

(b) requiring the administrator to tell the Commission whether:
(i) theretiree hasreceived any payment in respect of his or
her entitlement mentioned in paragraph 417(b); and
(ii) al the retiree’ s benefits under the scheme have been
deferred; and
(c) if theretiree has not received such payment and the retiree’s
benefits have not been deferred—requiring the administrator
to do the things mentioned in subsection (2).

(2) The notice may require the administrator:

(a) not to pay any pension or lump sum to the retiree until the
administrator receives a notice from the Commission under
subsection 420(2); and

(b) as soon as practicable, to give the Commission details of the
following amount that is payable to the retiree under the
Commonwealth superannuation scheme:

(i) the amount of the pension;
(if) the amount of the lump sum worked out as at the date of
retirement;
(iii) the amount of the pension and the lump sum as so
worked out;
(asthe case requires).

419 Commission must give a noticeto theretiree

The Commission must give awritten notice to the retiree stating
that it has given a notice to the administrator under section 418 and
explaining how this Division works.
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420 What happensif theretiree has not received any
superannuation payment in respect of hisor her
retirement

(1) Thissection appliesif:
(a) theretiree has not received any payment in respect of hisor
her entitlement mentioned in paragraph 417(b); and
(b) theretiree' s benefits under the scheme have not been
deferred; and
(c) the Commission has received the details mentioned in
paragraph 418(2)(b).

Note: Under paragraph 418(2)(b), the administrator is required to give the
Commission details of either or both the amount of the pension or
lump sum that is payable to the retiree.

(2) The Commission must do the following within 2 working days
after receiving the details:
(@) determine whether an overpayment of compensation to the
retiree has occurred;
(b) if it determines that no overpayment has occurred—give a
written notice to the administrator stating that fact;
(c) otherwise—give awritten notice to the administrator:
(i) stating the amount of the overpayment; and
(i) requiring the administrator to pay that amount to the
Commonwealth in accordance with section 421.

(3) The Commission must not reduce the rate or amount of
compensation payable to the retiree under this Act until it has
given the notice mentioned in paragraph (2)(b) or (c) to the
administrator.

(4) For the purposes of subparagraph (2)(c)(i), the amount of the
overpayment is the difference between:

(a) thetotal amount of compensation paid under Part 4 or 5 of
Chapter 4 after the retirement of the retiree; and
(b) thetotal amount of compensation that should have been paid
to the retiree under that Part having regard to:
(i) Subdivision C of Division 2 of Part 4 of Chapter 4
(compensation where superannuation received); or
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(i) section 204 (reduction in rate of Special Rate Disability
Pension).

421 Administrator must pay the amount of over payment to the
Commonwealth

(1) If section 420 appliesin respect of aretiree, the administrator must
pay the amount mentioned in subsection (2) to the Commonwealth
out of the payments of pension or lump sum that the administrator
would otherwise have made to the retiree.

(2) The administrator must pay on a particular day the lesser of the
following amounts:

(@) the amount of the payment of pension or lump sum (or both)
that the administrator would otherwise have made to the
retiree on the day;

(b) the amount of the original overpayment less any amounts that
the administrator has paid to the Commonwealth before that
day to reduce the original overpayment.

(3) The payment of an amount by the administrator to the
Commonwealth discharges, to the extent of that amount:
(a) theliability of the administrator to pay that amount to the
retiree; and
(b) theliability of the retiree to pay that amount to the
Commonwealth.

422 Compliance by the administrator

(1) The administrator must comply with a requirement made of the
administrator under this Division by the Commission. However, a
failure to comply with arequirement is not an offence.

(2) Thissection has effect despite:
(a) sections 143 and 143A of the Superannuation Act 1922; and
(b) sections 85 and 85A of the Defence Forces Retirement
Benefits Act 1948; and
(c) sections 129 and 130 of the Defence Force Retirement and
Death Benefits Act 1973; and

(d) sections 118 and 119 of the Superannuation Act 1976.
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Part 4—Appropriation

423 Appropriation

The Consolidated Revenue Fund is appropriated for the purposes
of paying the following:
(@) compensation under this Act (other than compensation under
section 212 or 258);

(b) costsincurred in respect of assessments, examinations,
rehabilitation and finding suitable work under Parts 1 to 4 of
Chapter 3 but only to the extent that the rehabilitation
authority isthe Commission;

(c) treatment and other services provided under Chapter 6;

(d) assistance or benefits granted under section 424 that are of a
similar nature to:

(i) compensation mentioned in paragraph (a); or
(ii) costs mentioned in paragraph (b); or
(iii) services mentioned in paragraph (c).
Note: The appropriation for compensation and other costs incurred under
sections 212 and 258, and for most other costsincurred under this Act

that are not mentioned in this section, isincluded in annual
Appropriation Acts.
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Part 5—Special assistance

424 Special assistance

(1) The Commission may, in the circumstances and subject to the
conditions (if any) prescribed by the regulations, grant assistance
or benefits of the kind, and the amount or value, that it considers
reasonable to a person:

(&) whoisamember or former member; or

(b) who isor was a dependant of a member, former member or
deceased member.

(2) However, the Commission must not grant assistance or benefitsin
circumstances in which a person:
(a) isentitled to compensation or another benefit under this Act
or the Veterans' Entitlements Act 1986; or
(b) would be entitled to such compensation or benefit if aclaim
was made in respect of the person.
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425 Assignment, set-off or attachment of compensation

(1) Anassignment of any compensation payable under this Act isvoid
as against the Commonwealth.
Note: Some provisions of this Act allow a person to whom compensation is

payable to direct that the compensation be paid to another person who
provided services for the person (see, for example, section 220).

(2) Except as provided by this Act, an amount payable by a member or
former member, or a dependant of a deceased member, to the
Commonwealth must not be set off against the amount of any
compensation payable under this Act to the member or former
member or for the benefit of the dependant.

(3) Except as provided by the Maintenance Orders (Commonwealth
Officers) Act 1966, the Child Support (Registration and Collection)
Act 1988 or the Social Security Act 1991, or by regulations under
the Family Law Act 1975, any compensation under this Act is not
subject to attachment.

426 Paymentsto Commissioner of Taxation

(1) Thissection appliesif the Commonwealth is given a notice under
Subdivision 260-A in Schedule 1 to the Taxation Administration
Act 1953 in respect of a person who is entitled to compensation
under this Act.
Note: This means that the Commonwealth is the third party referred to in

section 260-5 of that Schedule and the person who is entitled to
compensation is the debtor referred to in that section.

(2) The Commonwesalth must:

(a) deduct amounts from the compensation payable to or for the
benefit of the person (except compensation for costs incurred
by the person); and

(b) pay the amounts deducted to the Commissioner of Taxation;

in accordance with that Subdivision.
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427 Jurisdiction of courtswith respect to extraterritorial offences

(1) Theseveral courts of the States are invested with federal
jurisdiction, and jurisdiction is conferred on the several courts of
the external Territories, with respect to external offences.

(2) Thejurisdiction invested in, or conferred on, courts by
subsection (1) isinvested or conferred within the limits of their
several jurisdictions (other than limits based on the places at which
offences are committed), whether those limits are asto
subject-matter or otherwise.

(3) Jurisdiction with respect to an external offence is not conferred on
acourt of an external Territory unless the offence was committed
inthat Territory.

(4) Subject to this section, the Judiciary Act 1903 appliesin relation to
offencesin relation to which this section applies.

(5) Inthissection:

external offence means an offence against this Act committed
outside Australia.

428 Commission may write off a debt

(1) The Commission may decide, in writing, to write off a debt due to
the Commonwealth under this Act.
Note: If the Commission writes off a debt, this means an administrative
decision has been made that, in the circumstances, thereis no point in

trying to recover the debt. In law, however, the debt still exists and
may later be pursued.

(2) The decision takes effect:
(a) ontheday set out in the decision (which may be before, on or
after the day the decision is made); or
(b) if no day is set out in the decision—on the day the decision is
made.
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429 Commission may waive a debt

(1) The Commission may decide, in writing, to waive the
Commonwealth’ s right to recover from a person the whole or a
part of a debt due to the Commonwealth under this Act.

Note: If the Commission waives the Commonwealth’ s rights to recover, this

is a permanent bar to recovery of the debt—the debt effectively ceases
to exist.

(2) The decision takes effect:
() ontheday set out in the decision (which may be before, on or
after the day the decision is made); or

(b) if no day is set out in the decision—on the day the decisionis
made.

430 Payment into bank account etc.

(1) The Commission may direct that the whole or a part of aperson’s
compensation isto be paid, at the interval s that the Commission
specifies, to the credit of an account with a bank.

(2) If the Commission does so, the person must nominate an account
maintained by the person (including an account maintained jointly
or in common with another person) to whom the compensation is
payable.

(3) The compensation:

(d) must not be paid into an account until the person has
nominated an account; and

(b) must be paid in accordance with the Commission’ s direction.
(4) Inthissection:

account, in relation to a bank, means an account maintained by a
person with the bank to which is credited money received on
deposit by the bank from that person.

bank includes a body corporate that is an ADI (authorised
deposit-taking institution) for the purposes of the Banking Act
1959.
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431 Paymentsat person’srequest

(1) A person who is entitled to weekly compensation may request, in
writing, the Commission to deduct a specified amount from the
compensation:

(a) to pay the Commissioner of Taxation; or

(b) for the purpose of making payments included in a class of
payments approved by the Minister.

(2) If such arequest is made, the Commission may deduct the amount
and, if it does so, isto pay the amount deducted in accordance with
the request.

(3) The Minister may, by writing, approve classes of payments for the
purposes of paragraph (1)(b).
Note: The approval may be varied or revoked (see subsection 33(3) of the
Acts Interpretation Act 1901).

(4) Anapproval, and any variation or revocation of an approval, isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

432 Trusteesfor personsentitled to compensation

(1) Thissection appliesif:
(@) aperson who isentitled to be paid compensation under
Chapter 3, 4, 5 or 6 is under alegal disability; or

(b) if such aperson isunder 18—thereis no person who has the
primary responsibility for the daily care of that person.

(2) The Commission may, in writing, appoint the Commonwealth or
any other person to be the trustee of the payments of compensation
under this Act.

Note: Section 433 sets out the powers of the trustee.
(3) The Commission may, in writing, revoke the appointment.

(4) If the Commission revokes the appointment:
(a) the Commission may appoint a new trustee in writing; and
(b) thetrust funds vest in the new trustee.
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Note: Section 433 sets out the powers of the new trustee.

(5) If the Commission revokes the appointment and does not appoint a
new trustee in writing, the trust is terminated.

433 Powersof thetrustee generally

(1) If atrusteeis appointed under section 432 in respect of payments
of compensation under this Act, the compensation is payable to the
trustee.

(2) A trustee may invest those payments and interest on those
payments in accordance with section 434 or 435.

(3) Thetrust funds may be dealt with in the following ways:

(@) the funds may be applied for the benefit of the person who is
entitled to the compensation, a member of that person’s
family, or a dependant of that person, as the trustee seesfit;

(b) if thetrust isterminated during the life of that person—the
trust funds must be transferred to that person;

(c) if that person dies before the trust is terminated—the trust
funds must be paid or transferred to:

(i) thelegal personal representative of the deceased person
as part of the estate of the deceased person; or
(it) if thereisno legal personal representative and the
Commission is satisfied that no application will be made
for probate of the will or letters of administration of the
estate of the deceased person—the person who the
Commission determines is best entitled to them.

434 Powersof Commonwealth etc. trusteeto invest trust funds

(1) Thissection appliesif atrustee appointed in respect of payments of
compensation under section 432 is the Commonwealth or an
employee of the Australian Public Service.

(2) A trustee may invest any trust funds not applied for the benefit of a
person in any manner prescribed by the regulations.
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(3) If atrusteeisatrusteein respect of 2 or more persons who are
entitled to compensation under this Act, then the trustee may pool
those persons’ trust funds for the purposes of investing the funds.

(4) However, atrustee must not pool trust funds or invest pooled trust
fundsin away that prevents the trust funds from being identified
sufficiently to allow paragraph 433(3)(a) to be complied with.

(5) A trusteein respect of payments of compensation may:
() arrange for another person to manage the trust funds; and
(b) transfer the funds to the other person for the purposes of the
arrangement.
However, making an arrangement or transferring funds does not
relieve the trustee of any duties or liabilities as trustee.

(6) The Commonwealth:

(&) may charge fees (whether by way of commission or
otherwise) for the services of atrusteein respect of payments
of compensation in accordance with the regulations; and

(b) isentitled to reasonable expensesincurred by the trusteein
rendering the services.

The fees and expenses may be paid from the trust funds.

435 Power s of investment for non-Commonwealth trustee

(1) Thissection appliesif atrustee appointed under section 432 in
respect of payments of compensation is not the Commonwealth or
an employee of the Australian Public Service.

(2) Thetrustee may invest any trust funds not applied under paragraph
433(3)(a) in any investments authorised for the investment of trust
funds by the law of the State or Territory where the person whois
entitled to the compensation resides.

436 Provisions applicable on death of person

(1) A payment of an amount of compensation in respect of a deceased
person forms part of the estate of the person.

(2) However, if the Commission determines that no application will be
made for probate of the will or letters of administration of the
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estate of the deceased person, the Commonwealth is not liable to
pay the compensation.

437 Amounts of compensation

An amount of compensation payable under this Act in respect of a
service injury, disease or death isin addition to any other amount
of compensation paid or payable under this Act in respect of that
injury, disease or death.

438 Service chiefs delegation

A service chief may delegate in writing any of his or her functions
or powers under a provision of this Act to:
(a) aperson:

(i) who isengaged under the Public Service Act 1999 and
performing duties in the Department administered by
the Defence Minister or the Veterans' Affairs Minister;
and

(if) whose duties relate to matters to which the provision
relates; or
(b) amember of the Defence Force whose duties relate to
matters to which the provision relates.
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Part 7—Regulations

439 Regulations may modify effect of Chapter 2 and Parts 3 and 4 of
Chapter 4

(1) Theregulations may provide for how Chapter 2 and Parts 3 and 4
of Chapter 4 apply in respect of cadets and declared members.

(2) Without limiting the generality of subsection (1), the regulations
may provide that Chapter 2 and Parts 3 and 4 of Chapter 4 apply
with specified modifications.

440 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

[Minister’s second reading speech made in—
House of Representatives on 4 December 2003
Senate on 1 March 2004]

(187/03)
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