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Taxation Laws Amendment Act (No. 3) 
1985 

No. 168 of 1985 

An Act to amend the law relating to taxation 

[Assented to 16 December 1985] 

BE IT ENACTED by the Queen, and the Senate and the House of 
Representatives of the Commonwealth of Australia, as follows: 

PART I—PRELIMINARY 

Short title 
1. This Act may be cited as the Taxation Laws Amendment Act 

(No. 3) 1985. 

Commencement 
2. (1) Subject to this section, this Act shall come into operation on the 

day on which it receives the Royal Assent. 
(2) Part II shall come into operation on the first day of the month next 

following the month in which this Act receives the Royal Assent. 
(3 ) Parts IV, V and VI shall be deemed to have come into operation 

on 1 July 1969. 

PART II—AMENDMENTS OF THE AUSTRALIAN CAPITAL 
TERRITORY TAXATION (ADMINISTRATION) ACT 1969 

Principal Act 
3 . The Australiajt Capital Territory Taxation (Administration) Act 

19691 is in this Part referred to as the Principal Act. 
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Interpretation 
4 . Section 4 of the Principal Act is amended— 
(a) by inserting after the definition of "Board of Review" in sub-section 

(1) the following definition: 
" 'borrower' means— 

(a) in relation to— 
(i) a loan security; or 

(ii) an instrument of the kind referred to in sub­
section 58M (1), 

the borrower or the person bound; 
(b) in relation to an instrument lodged under sub-section 

58R (2) by a body corporate—the body corporate; or 
(c) in relation to an instrument of trust referred to in 

paragraph (g) of the definition of 'mortgage' in section 
58H—the person who issued the corporate debentures 
to which the instrument relates;"; 

(b) by inserting after the definition of "conveyance" in sub-section (1) 
the following definition: 

" 'corporate debenture' means a debenture of a body corporate 
and includes debenture stock, a bond, a note and any other 
security of a body corporate, whether it constitutes a charge 
on assets of the body corporate or not;"; 

(c) by inserting after the definition of "life insurance" in sub-section 
(1) the following definition: 

"'loan security' means— 
(a) a mortgage within the meaning of Division 12 of Part 

in; 
(b) a corporate debenture; or 
(c) a bond, or a covenant, for securing a loan made or to 

be made, 
but does not include an instrument included in a prescribed 
class of instruments;"; 

(d) by omitting from sub-section (1) the definition of "marketable 
security" and substituting the following definition: 

"'marketable security' means— 
(a) a share in the capital of, or a debenture of, a company; 

or 
(b) a unit in relation to a unit trust scheme, 

and includes a right, whether existing or future and whether 
contingent or not, of a person to have issued to the person 
such a share, debenture or unit, whether on payment of 
money or other consideration or not;"; 
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(e) by inserting after the definition of "purchase price" in sub-section 
( 1 ) the following definition: 

"'Real Property Ordinance' means the Real Property Ordinance 
1925 of the Australian Capital Territory;"; 

(f) by inserting after the definition of "trustee" in sub-section ( 1 ) the 
following definitions: 

"'unit', in relation to a unit trust scheme, means a right or interest 
(whether described as a unit or sub-unit or otherwise) of a 
beneficiary under the scheme; 

'unit trust' means a trust to which a unit trust scheme relates; 
'unit trust scheme' means any arrangements made for the 

purpose, or having the effect, of providing, for a person 
having funds available for investment, facilities for the 
participation by the person, as a beneficiary under a trust, in 
any profits or income arising from the acquisition, holding, 
management or disposal of any property pursuant to the 
trust;"; and 

(g) by adding at the end the following sub-sections: 
"(9) For the purposes of this Act— 
(a) where a bill of exchange or promissory note is dated, the bill 

or note shall, unless the contrary is shown, be deemed to 
have been drawn or made on that date; and 

(b) an instrument shall be deemed to have been executed on the 
date on which the last party to the instrument appears to 
have executed it. 

" ( 1 0 ) The reference in paragraph (c) of the definition of 'loan 
security' in sub-section ( 1 ) to a loan includes a reference to— 

(a) an advance of money; 
(b) money paid for or on account of or on behalf of or at the 

request of a person; 
(c) a forbearance to require payment of money owing on any 

account; and 
(d) a transaction (whatever its terms or form) which in substance 

effects a loan of money. 
" ( 1 1 ) For the purposes of this Act, a loan security shall be taken 

to be connected with the Territory if, and only if— 
(a) in a case where the loan security subjects property to a 

security—the whole or a part of that property is situated in 
the Territory; or 

(b) in any case—the loan security is executed in the Territory 
by the borrower. 

" ( 1 2 ) For the purposes of this Act, a loan security that is not 
executed shall be deemed to be executed when and where it is 
issued. 
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"(13) In this Act, a reference to the amount secured by a loan 
security is, in relation to a mortgage within the meaning of Division 
12 of Part III, being an instrument of trust referred to in paragraph 
(g) of the definition of 'mortgage' in section 58H, a reference to the 
amount repayable in respect of the corporate debentures to which 
the instrument relates.". 

5. After section 50A of the Principal Act the following section is inserted 
in Division 7 of Part III: 

Refund of duty where land transferred by way of mortgage is re-transferred 
"50B. (1) Subject to sub-section (2), where— 
(a) duty has been paid on a transfer, or an agreement for a transfer, 

by which an estate or interest in land is or is to be transmitted 
under the Real Property Ordinance by way of mortgage; 

(b) in the case of an agreement for a transfer—the estate or interest 
has been transferred pursuant to the agreement; 

(c) the estate or interest has been— 
(i) re-transferred to the mortgagor; or 
(ii) transferred to a person (in this section referred to as the 

'mortgagor's successor') to whom the equity of redemption 
has been transmitted consequent on the death, bankruptcy or 
insolvency of the mortgagor; and 

(d) the mortgagor or the mortgagor's successor, as the case may be, 
becomes the registered proprietor, within the meaning of the Real 
Property Ordinance, of the estate or interest, 

the Commissioner shall refund to the person by whom the duty was paid 
an amount equal to the difference between the amount of duty so paid and 
the amount of duty that would have been payable on that transfer, or 
agreement for a transfer, if it had been a loan security. 

"(2) A person is not entitled to a refund under sub-section (1) unless 
the person gives to the Commissioner, within 12 months after the mortgagor 
or the mortgagor's successor becomes the registered proprietor as mentioned 
in paragraph (1) (d), an application in accordance with an approved form, 
together with such information as the Commissioner requires to enable the 
Commissioner to determine the amount of the refund. 

"(3) Nothing in this section shall be taken as derogating from the 
operation of sub-section 51 (1) of the Real Property Ordinance.". 

Heading to Division 11 of Part III 
6. The heading to Division 11 of Part III of the Principal Act is amended 

by adding at the end "and Unit Trusts". 
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Transfer of marketable securities not to be registered unless duly stamped 
7. Section 58G of the Principal Act is amended by omitting "A transfer 

of a share in the capital of, or a debenture of, a company shall not be 
registered, recorded or entered in the books of the company" and substituting 
"A transfer of a marketable security shall not be registered, recorded or 
entered in the books of the company or unit trust to which the marketable 
security relates". 

8 . After Division 1 1 of Part III of the Principal Act the following 
Division is inserted: 

"Division 12—Loan Securities 
Interpretation 

"58H. In this Division— 
'duly stamped' means duly stamped in relation to duty payable by virtue 

of this Division; 
'duty' means duty payable by virtue of this Division; 
'mortgage' means a security by way of mortgage or charge— 

(a) for the payment of a definite and certain sum of money 
advanced or lent at the time or previously due or owing, or 
forborne to be paid, being payable; or 

(b) for the repayment of money to be thereafter lent, advanced, 
or paid, or which may become due upon an account current 
together with a sum already advanced or due, or without, as 
the case may be, 

and, without limiting the generality of the foregoing, includes— 
(c) a security by way of mortgage or charge given in consideration 

of the conveyance or transfer of an estate or interest in any 
real or personal property; 

(d) a transfer or conveyance of any estate or interest in any real 
or personal property in trust to be sold or otherwise converted 
into money— 

(i) intended only as a security; and 
(ii) redeemable before the sale or other disposal of the 

estate or interest, either by express stipulation or 
otherwise, 

except where the transfer or conveyance is made for the 
benefit of creditors generally, or for the benefit of creditors 
specified, who accept the provision made for payment of 
their debts in full satisfaction of those debts; 

(e) any defeasance, declaration, or other instrument for defeating 
or making redeemable or explaining or qualifying a 
conveyance, transfer, assignment or disposition of any estate 
or interest in real or personal property, apparently absolute 
but intended only as a security; 
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(f) any agreement, contract or covenant (being an agreement, 
contract or covenant relating to documents of title or 
accompanied with the deposit of any documents of title or 
instruments creating a charge on real or personal property) 
for making a mortgage or any such other security, transfer 
or conveyance of any estate or interest in real or personal 
property comprised in those documents, or for pledging or 
charging that property as a security; and 

(g) any instrument of mortgage (including an instrument of 
mortgage referred to in paragraph (c), (d), (e) or (f) ) for 
the purpose of securing the repayment of corporate debentures 
or any instrument of trust protecting the interests of the 
holders of corporate debentures, 

but does not include a conveyance by which an estate or interest in 
land is or is to be transmitted under the Real Property Ordinance 
by way of mortgage. 

P e r s o n s l iable to pay du ty 
"58J. Duty imposed on— 
(a) a loan security; or 
(b) an instrument of the kind referred to in sub-section 5 8 M ( 1 ) or 

58R (2), 
is payable by the borrower. 

W h e n loan secur i t i e s a r e t o be duly s t a m p e d 
"58K. Except as otherwise provided by this Division, where a loan 

security on which duty is imposed is executed, the borrower shall— 
(a) in a case where the amount payable or repayable under or secured 

by the loan security exceeds $15,000 or, if that amount is not fixed, 
where the maximum amount that is or may become payable or 
repayable under or that is secured by the loan security exceeds 
$15,000—lodge the instrument of loan security with the 
Commissioner for assessment within 30 days after the instrument is 
executed; or 

(b) in any other case—cause the instrument of loan security to be duly 
stamped forthwith on the execution of the loan security. 

H o w du ty denoted 
"58L. ( 1 ) The payment of duty imposed on an instrument required to 

be lodged with the Commissioner pursuant to this Division shall be denoted 
by impressed stamp. 

"(2) The payment of duty imposed on an instrument of loan security to 
which sub-section ( 1 ) does not apply shall be denoted by adhesive stamp. 
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D u t y where a m o u n t secured is inc reased , is not a def ini te sum, & c . 
"58M. (1) Where— 
(a) the total amount secured or to be ultimately recoverable by or 

under a loan security connected with the Territory is expressed in 
the loan security to be limited to a definite and certain sum of 
money (whether or not that total amount may be increased pursuant 
to the loan security); 

(b) that total amount is increased pursuant to an instrument (whether 
or not the loan security); and 

(c) in a case where that total amount is increased pursuant to an 
instrument other than the loan security—the loan security was 
executed on or after the date of commencement of this section, 

that instrument— 
(d) is liable to duty (if any) equal to the difference between— 

(i) the duty that would be payable if the instrument were a loan 
security connected with the Territory executed by the 
borrower in respect of the sum of the amounts payable or 
repayable under or secured by the first-mentioned loan 
security and the amount of that increase and any previous 
increases; and 

(ii) the sum of— 
( A ) the duty paid on the first-mentioned loan security; 

and 
( B ) any duty that has become payable by virtue of another 

application of this sub-section in relation to an 
instrument relating to the first-mentioned loan security 
and has been paid; and 

(e) within 30 days after that increase is made, shall be lodged by the 
borrower with the Commissioner for assessment. 

"(2) Where— 
(a) a loan security is for the payment or repayment of money to be 

lent, advanced, or paid, or which may become due upon an account 
current either with or without money previously due; and 

(b) the total amount secured or to be ultimately recoverable is expressed 
in the loan security to be limited to a definite and certain sum of 
money, 

the loan security shall be deemed, for the purposes of this Act, to be a loan 
security for the payment or repayment of the amount so expressed. 

"(3) Where the total amount secured or to be ultimately recoverable by 
or under a loan security connected with the Territory is not expressed in 
the loan security to be limited to a definite and certain sum of money, the 
loan security— 

(a) is liable to duty equal to the duty that would be payable on the 
loan security if it were a loan security for the payment or repayment 
of $15,000; and 
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(b) within 30 days after it is executed, shall be lodged by the borrower 
with the Commissioner for assessment. 

"(4) Where— 
(a) the total amount secured or to be ultimately recoverable by or 

under a loan security connected with the Territory is not expressed 
in the loan security to be limited to a definite and certain sum of 
money; and 

(b) the loan security is enforced in relation to an amount greater than 
$15,000, 

the loan security— 
(c) is liable to duty (if any) equal to the difference between the duty 

that would be payable on the loan security if it were a loan security 
for the payment or repayment of that greater amount and the duty 
previously paid in respect of the loan security; and 

(d) within 30 days after it is enforced, shall be lodged by the borrower 
with the Commissioner for assessment. 

"(5) Where— 
(a) the total amount secured or to be ultimately recoverable by or 

under a loan security connected with the Territory is not expressed 
in the loan security to be limited to a definite and certain sum of 
money; and 

(b) an advance is made and the sum of that advance and any previous 
advances exceeds the amount in respect of which duty has been 
paid on the loan security, 

the loan security— 
(c) is liable to duty (if any) equal to the difference between— 

(i) the duty that would be payable on the loan security if it 
were a loan security in respect of the sum of— 

( A ) the amount in respect of which duty has been paid 
on the loan security; and 

( B ) the amount of the advance; and 
(ii) the duty previously paid on the loan security; and 

(d) within 30 days after the advance is made, shall be lodged by the 
borrower with the Commissioner for assessment. 

L o a n secur i t i e s for r e p a y m e n t by per iodica l p a y m e n t s , & c . 
"58N. A loan security for the payment of any rent charge, annuity or 

periodical payments, by way of repayment or in satisfaction or discharge of 
any loan, advance or payment intended to be so repaid, satisfied or discharged, 
shall be deemed, for the purposes of this Act, to be a loan security for the 
payment of the sum of money so lent, advanced or paid. 

Col la t e ra l secur i t i e s 
"58P. (1) Subject to sub-section (2), a loan security that is a collateral 

security for the same money as is secured by a primary loan security is not 
liable to duty. 
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"(2) A loan security connected with the Territory that is a collateral 
security for the same money as is secured by a primary loan security 
connected with the Territory— 

(a) is liable to duty (if any) equal to the duty that would be payable 
on the collateral security if it were the primary loan security and 
the primary loan security had been executed when the collateral 
security was executed; and 

(b) within 30 days after it is executed, shall be lodged by the borrower 
with the Commissioner for assessment, 

unless the primary loan security or any other collateral security for the same 
money as is secured by the primary loan security has been duly stamped. 

"(3) In this section, 'collateral security' includes any additional or 
substituted security and any legal mortgage executed pursuant to an 
agreement, contract or covenant referred to in paragraph (f) of the definition 
of 'mortgage' in section 58H. 

Subsequent mortgages 
"58Q. (1) Subject to sub-section (2), where a subsequent mortgage 

connected with the Territory contains a covenant that— 
(a) confers upon the mortgagee a right, whether absolute or contingent, 

to pay to a prior mortgagee the amount owing under a prior 
mortgage; and 

(b) provides that any payment so made will be directly secured by the 
subsequent mortgage, 

the amount of duty payable on the subsequent mortgage shall be determined 
without regard to the provisions of the covenant. 

"(2) Where a payment is made under a covenant referred to in sub­
section (1), the subsequent mortgage— 

(a) is liable to duty equal to the duty (if any) that would be payable 
on the subsequent mortgage if it were a loan security for the 
repayment of the amount of the payment; and 

(b) within 30 days after the payment is made, shall be lodged by the 
borrower with the Commissioner for assessment. 

Duty on subscriptions under instruments which secure debentures 
"58R. (1) Where— 
(a) a body corporate is or will be under a liability to repay any money 

received or to be received by it in respect of corporate debentures 
of the body corporate; and 

(b) there is an instrument of trust relating to the debentures to which 
the body corporate is a party, 

the body corporate may, by notice in accordance with an approved form 
given to the Commissioner, elect that this section apply in relation to those 
corporate debentures and, where such an election is made, the instrument 
of trust, any mortgage executed by the body corporate protecting the 
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interests of the holders of the debentures and any such debentures shall be 
deemed to be duly stamped. 

"(2) Where an election relating to corporate debentures of a body 
corporate has been made by the body corporate under sub-section (1), the 
body corporate shall, within 21 days after the end of each month of each 
year, lodge with the Commissioner for assessment an instrument, in 
accordance with an approved form, setting out— 

(a) 5% of the total of amounts subscribed in respect of such of the 
corporate debentures as were issued during that month and are 
connected with the Territory, being amounts repayable at or after 
the expiration of a period of not less than 30 days and not more 
than 3 months; 

(b) 50% of the total of amounts subscribed in respect of such of the 
corporate debentures as were issued during that month and are 
connected with the Territory, being amounts repayable at or after 
the expiration of a period of more than 3 months but not more 
than 6 months; and 

(c) the total of all other amounts subscribed in respect of such of the 
corporate debentures as were issued during that month and are 
connected with the Territory, not being amounts repayable at call 
or in less than 30 days. 

"(3) An instrument lodged under sub-section (2) is liable to duty (if 
any) equal to the duty that would be payable if the instrument were a loan 
security connected with the Territory for the repayment of the sum of the 
amounts specified in the instrument. 

"(4) For the purposes of this section, amounts repayable at call after a 
specified period shall be deemed to be amounts repayable at the end of that 
period. 

"(5) A reference in this section to an amount subscribed in respect of 
corporate debentures includes a reference to an amount represented by 
corporate debentures issued upon the conversion or renewal of an existing 
holding of corporate debentures or other marketable securities. 

Debentures not liable to duty if mortgage duly stamped 
"58S. Where— 
(a) the repayment of any corporate debentures is secured on a mortgage 

referred to in paragraph (g) of the definition of 'mortgage' in section 
58H, not being an instrument of trust, and the amount secured is 
not less than the amount repayable in respect of those debentures; 
or 

(b) the interests of the holders of any corporate debentures to which a 
mortgage sp referred to, being an instrument of trust, relates are 
protected by the mortgage to an extent not less than the amount 
repayable in respect of the debentures, 
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and the mortgage is duly stamped, the debentures shall be deemed to be 
duly stamped. 

Credits in respect of non-Territory stamp duty paid on loan securities 
"58T. (1) Subject to this section, where— 
(a) a loan security subjects property to a security; 
(b) the whole or a part of the property is situated in a State, in the 

Northern Territory or in an external Territory; and 
(c) duty is, or but for this sub-section, would be, payable in respect of 

the loan security, 
the person liable to pay the duty is entitled to a credit of duty in respect of 
the duty payable on the loan security of an amount equal to the amount of 
stamp duty paid or payable on the loan security under a law of the State, 
the Northern Territory or the external Territory, as the case may be. 

"(2) Where a credit of duty is allowable in respect of the duty payable 
on a loan security, that credit shall not exceed the amount of duty that, 
before the allowance of that credit, is payable on the loan security. 

"(3) A credit under this section is not allowable to a person in respect 
of a loan security unless the person gives to the Commissioner, within 12 
months after the time when the duty in respect of which the credit is 
claimed became due and payable, an application in accordance with an 
approved form, together with such information as the Commissioner requires 
to enable the Commissioner to determine the amount of the credit. 

"(4) Where a credit is allowable to a person under this section in respect 
of a loan security— 

(a) if the whole or any part of the duty payable on the loan security is 
unpaid—the Commissioner shall apply the credit against that duty; 

(b) if the person is subject to any other liability to the Commonwealth, 
being a liability arising under, or by virtue of, an Act of which the 
Commissioner has the general administration—the Commissioner 
may apply so much of the credit as has not been applied under 
paragraph (a) against that liability; and 

(c) the Commissioner shall refund so much (if any) of the credit as has 
not been applied under paragraph (a) or (b). 

"(5) Where— 
(a) but for this sub-section, an instrument of the kind referred to in 

sub-section 58M (1) would not be a loan security; and 
(b) the instrument relates to a loan security that subjects property to a 

security, 
the instrument shall be deemed, for the purposes of this section, to be a 
loan security and to subject that property to a security. 
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PART III—AMENDMENT OF THE AUSTRALIAN CAPITAL 
TERRITORY TAX (HIRE-PURCHASE BUSINESS) ACT 1969 

Principal Act 
10. The Australian Capital Territory Tax (Hire-purchase Business) Act 

19692 is in this Part referred to as the Principal Act. 

11. The Principal Act is amended by adding at the end the following 
section: 

Regulations 
"7. The Governor-General may make regulations for the purposes of 

paragraph 6 (b).". 

Stamping and lodgment of duplicate instruments, &c. 
"58U. (1) Where an original instrument on which duty is payable is 

lodged with a public office at which registration is effected, the original 
instrument shall be taken to have been duly stamped or to have been lodged 
with the Commissioner for assessment, as the case may be, if a duplicate or 
copy of the original instrument is duly stamped or is lodged with the 
Commissioner for assessment. 

"(2) If, at the time when a requirement arises under this Division for a 
person, within a specified period, to lodge an instrument with the 
Commissioner for assessment— 

(a) the instrument is in the possession of the Commissioner, or of a 
court, pursuant to section 67; or 

(b) the instrument is the subject of a previous such requirement, 
the first-mentioned requirement to lodge the instrument may be satisfied 
only by lodging with the Commissioner, within the specified period, a 
duplicate or copy of the instrument. 

"(3) Where an instrument is required pursuant to this Division to be 
lodged with the Commissioner for assessment, the instrument shall not be 
taken to have been so lodged unless it is accompanied by such information 
(if any) as the Commissioner requires to enable the Commissioner to assess 
the amount of duty payable on the instrument.". 

Application 
9. The amendments made by paragraphs 4 (d) and (f) apply— 
(a) to purchases or sales of marketable securities made on or after the 

date of commencement of this section; and 
(b) to transfers of marketable securities executed on or after that date. 
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PART V—AMENDMENT OF THE AUSTRALIAN CAPITAL 
TERRITORY TAX (PURCHASES OF MARKETABLE SECURITIES) 

ACT 1969 

Principal Act 
14. The Australian Capital Territory Tax (Purchases of Marketable 

Securities) Act 19694 is in this Part referred to as the Principal Act. 

15. The Principal Act is amended by adding at the end the following 
section: 

Regulations 
"7. The Governor-General may make regulations for the purposes of 

section 4 and paragraph 6 (c).". 

PART VI—AMENDMENT OF THE AUSTRALIAN CAPITAL 
TERRITORY TAX (SALES OF MARKETABLE SECURITIES) ACT 

1969 

Principal Act 
16. The Australian Capital Territory Tax (Sales of Marketable 

Securities) Act 19695 is in this Part referred to as the Principal Act. 

17. The Principal Act is amended by adding at the end the following 
section: 

Regulations 
"7. The Governor-General may make regulations for the purposes of 

section 4 and paragraph 6 (c).". 

PART IV—AMENDMENT OF THE AUSTRALIAN CAPITAL 
TERRITORY TAX (INSURANCE BUSINESS) ACT 1969 

Principal Act 
12. The Australian Capital Territory Tax (Insurance Business) Act 

19693 is in this Part referred to as the Principal Act. 

13. The Principal Act is amended by adding at the end the following 
section: 

Regulations 
"7. The Governor-General may make regulations for the purposes of 

paragraph 6 (g).". 
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PART VII—AMENDMENTS OF THE INCOME TAX ASSESSMENT 
ACT 1936 

Principal Act 
18. The Income Tax Assessment Act 19366 is in this Part referred to as 

the Principal Act. 

Interpretation 
19. Section 6 of the Principal Act is amended by omitting "or (b)" from 

paragraph (a) of the definition of "apportionable deductions" in sub-section 
(1). 

Officers to observe secrecy 
20. Section 16 of the Principal Act is amended— 
(a) by inserting before the definition of "officer" in sub-section (1) the 

following definition: 
" 'Director of Public Prosecutions' means a person holding office 

as, or acting as, the Director of Public Prosecutions under 
the Director of Public Prosecutions Act 1983;"; 

(b) by adding at the end of sub-section (1) the following definitions: 
" 'Special Prosecutor' means a person holding office as, or acting 

as, a Special Prosecutor under the Special Prosecutors Act 
1982; 

'tax-related offence' means— 
(a) an offence against— 

(i) an Act of which the Commissioner has the 
general administration or regulations under such 
an Act; or 

(ii) the Crimes (Taxation Offences) Act 1980; or 
(b) an offence against the Crimes Act 1914 relating to a 

law referred to in paragraph (a)."; 
(c) by omitting from paragraph (4) (hb) "and Youth Affairs"; 
(d) by adding at the end of sub-paragraph (4A) (a) (ii) ", other than 

a proceeding conducted in private"; 
(e) by inserting after paragraph (4A) (a) the following paragraph: 

"(aa) the Royal Commission may divulge the information in the 
course of a proceeding conducted in private by the Royal 
Commission;"; 

(f) by inserting after paragraph (4A) (b) the following paragraph: 
"(ba) the Royal Commission may communicate the information 

to the Director of Public Prosecutions or a Special 
Prosecutor if the Royal Commission is of the opinion that 
the information relates or may relate to an investigation of 
a tax-related offence;"; 
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(g) by omitting from paragraph (4A) (C) "paragraphs (a) and (b)" 
and substituting "the preceding paragraphs"; 

(h) by omitting paragraph (4B) (b) and substituting the following 
paragraph: 

"(b) if the person to whose affairs the information relates is a 
company— 

(i) any person who is, or has been, a director or officer 
of the company; or 

(ii) any person who is, or has been, directly involved in, 
or responsible for, the preparation of information 
furnished to the Commissioner on behalf of the 
company; or"; 

(j) by inserting in sub-section (4D) "or paragraph (4A) (aa)" after 
"(4C)"; 

(k) by inserting after sub-section ( 4 F ) the following sub-sections: 

"(4FA) Where information is communicated to the Director of 
Public Prosecutions under paragraph (4A) (ba)— 

(a) the Director of Public Prosecutions shall not divulge or 
communicate the information except to a person or employee 
under his or her control for the purposes of, or in connection 
with, the performance by that person or employee of the 
duties of his or her office or employment; 

(b) a person who is no longer the Director of Public Prosecutions 
shall not make a record of the information, or divulge or 
communicate the information, in any circumstances; and 

(c) a person to whom information has been communicated in 
accordance with paragraph (a) or this paragraph shall not— 

(i) while he or she is a person or employee under the 
control of the Director of Public Prosecutions—divulge 
or communicate the information except to the Director 
of Public Prosecutions, or to another person or 
employee under the control of the Director of Public 
Prosecutions, for the purposes of, or in connection 
with, the performance by the Director of Public 
Prosecutions of the duties of his or her office, or the 
performance by that other person or employee of the 
duties of his or her office or employment, as the case 
may be; or 

(ii) when he or she is no longer a person or employee 
under the control of the Director of Public 
Prosecutions—make a record of the information, or 
divulge or communicate the information, in any 
circumstances. 

"(4FB) Where information is communicated to a Special 
Prosecutor under paragraph (4A) (ba)— 
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(a) the Special Prosecutor shall not divulge or communicate the 
information except to a person or employee under his or her 
control for the purposes of, or in connection with, the 
performance by that person or employee of the duties of his 
or her office or employment; 

(b) a person who is no longer a Special Prosecutor shall not 
make a record of the information, or divulge or communicate 
the information, in any circumstances; and 

(c) a person to whom information has been communicated in 
accordance with paragraph (a) or this paragraph shall not— 

(i) while he or she is a person or employee under the 
control of the Special Prosecutor—divulge or 
communicate the information except to the Special 
Prosecutor, or to another person or employee under 
the control of the Special Prosecutor, for the purposes 
of, on in connection with, the performance by the 
Special Prosecutor of the duties of his or her office, 
or the performance by that other person or employee 
of the duties of his or her office or employment, as 
the case may be; or 

(ii) when he or she is no longer a person or employee 
under the control of the Special Prosecutor—make a 
record of the information, or divulge or communicate 
the information, in any circumstances."; 

(m) by omitting from paragraph ( 4 G ) (a) "and"; 
(n) by adding at the end of sub-section (4G) the following word and 

paragraph: 
" ; and (c) a member or special member of the Australian Federal 

Police, or a member of a police force of a State or 
Territory, assigned to the Royal Commission to carry 
out an investigation on behalf of, or under the control 
of, the Royal Commission."; 

(o) by omitting from sub-section (4J) "or (4F)" and substituting ", (4F), 
( 4 F A ) or (4FB)" ; and 

(p) by inserting after sub-section (4j) the following sub-sections: 
" (4 JA) Where information is communicated to a person under 

paragraph (4A) (ba) or sub-section (4FA) or (4FB), nothing in sub­
section (4FA) or (4FB) prevents— 

(a) the communication of the information to another person for 
the purposes of, or in connection with, the prosecution of a 
person for a tax-related offence; or 

(b) if the information is admissible in a prosecution of a person 
for a tax-related offence—the communication of the 
information to a court in the course of proceedings before 
that court against the last-mentioned person for that offence. 
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"(4JB) A person to whom information has been communicated 
in accordance with paragraph (4JA) (a) shall not make a record of 
the information, or divulge or communicate the information, except 
for the purposes of, or in connection with, the prosecution of a 
person for a tax-related offence.". 

Exemptions 
2 1 . Section 23 of the Principal Act is amended— 
(a) by omitting from paragraph (z) "scholarship (other than a 

scholarship referred to in paragraph (zaa)), bursary or other 
educational allowance" and substituting "scholarship, bursary or 
other educational allowance or educational assistance (other than 
assistance for secondary education or assistance in connection with 
the education of isolated children)"; 

(b) by omitting from sub-paragraph (z) (iii) "or"; 
(c) by adding at the end of paragraph (z) the following sub-paragraphs: 

"(v) a benefit received as a grant of Tertiary Education Assistance 
under the Student Assistance Act 1973 that does not include 
a payment made in respect of a child or children wholly or 
substantially dependent on the person who received the 
benefit; or 

(vi) if a benefit received as a grant of Tertiary Education 
Assistance under the Student Assistance Act 1973 includes 
a payment made in respect of a child or children wholly or 
substantially dependent on the person who received the 
benefit—so much of the benefit as exceeds the amount paid 
in respect of the child or children;"; and 

(d) by omitting paragraph (zaa) and substituting the following 
paragraph: 

"(zaa) income derived by way of payments made to or in respect 
of a student under a scheme for the provision by the 
Commonwealth of assistance for secondary education or 
assistance in connection with the education of isolated 
children, but not including— 

(i) a payment received under the scheme known as 
the Adult Secondary Education Assistance Scheme 
that does not include an amount paid in respect 
of a child or children wholly or substantially 
dependent on the person who received the 
payment; or 

(ii) if a payment received under the scheme known as 
the Adult Secondary Education Assistance Scheme 
includes an amount paid in respect of a child or 
children wholly or substantially dependent on the 
person who received the payment—so much of the 
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payment as exceeds the amount paid in respect of 
the child or children; and". 

Exemption of certain film income 
2 2 . Section 23H of the Principal Act is amended— 
(a) by omitting from sub-section (4) "(in this sub-section referred to as 

the 'relevant year of income')"; 
(b) by omitting paragraphs (4) (a), (b) and (c) and substituting the 

following paragraphs: 
"(a) in a case where the sum of— 

(i) 50% of so much (if any) of the deductible moneys as 
are deductible 150% moneys; 

(ii) 33% of so much (if any) of the deductible moneys as 
are deductible 133% moneys; and 

(iii) 20% of so much (if any) of the deductible moneys as 
are deductible 120% moneys, 

exceeds the previously recouped amount—the amount of the 
excess; or 

(b) in any other case—a nil amount."; and 
(c) by inserting after the definition of "deductible moneys" in sub­

section (4A) the following definition: 
'"deductible 120% moneys' means deductible moneys in respect 

of which the deduction allowed or allowable under section 
124ZAF or 124ZAFA is an amount equal to 120% of the 
deductible moneys;". 

2 3 . Section 32 of the Principal Act is repealed and the following section 
is substituted: 

Value of live stock at end of year of income 
"32. (1) In this section, unless the contrary intention appears— 
'birth date' means— 

(a) in relation to a horse foaled on or after 1 August in a 
calendar year—1 August in that year; and 

(b) in relation to a horse foaled before 1 August in a calendar 
year—1 August in the preceding year; 

'eligible horse' means a horse acquired by the taxpayer under a contract 
entered into after 20 August 1985, but does not include a horse that 
was, at the time the contract was entered into— 

(a) a gelding; or 
(b) a female horse that had been spayed; 

'general closing value', in relation to an eligible horse, in relation to a 
year of income, means the difference between— 

(a) the opening value of the horse in relation to the year of 
income; and 
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(b) the general reduction amount in relation to the horse in 
relation to the year of income; 

'general reduction amount', in relation to an eligible horse, in relation to 
a year of income, means— 

(a) in the case of a male horse—an amount specified in the 
return of the taxpayer, being an amount not exceeding 50% 
of the opening value of the horse in relation to the year of 
income; or 

(b) in the case of a female horse—33 1/3% of the opening value of 
the horse in relation to the year of income; 

'opening value', in relation to an eligible horse, in relation to a year of 
income (in this definition referred to as the 'current year of income'), 
means— 

(a) in a case where the horse was live stock of the taxpayer at 
the end of the year of income immediately preceding the 
current year of income and was live stock of the taxpayer 
during the whole of the current year of income—the value 
of the horse taken into account at the end of the preceding 
year of income; or 

(b) in a case where the horse became live stock of the taxpayer 
at a time during the current year of income, whichever is the 
lesser of— 

(i) the cost price of the horse; or 
(ii) the depreciated value of the horse, within the meaning 

of section 62, at that time; 
'person' includes a partnership and a person in the capacity of trustee of 

a trust estate; 
'scheme' includes— 

(a) any agreement, arrangement, understanding, promise or 
undertaking, whether express or implied, and whether or not 
enforceable, or intended to be enforceable, by legal 
proceedings; and 

(b) any scheme, plan, proposal, action, course of action or course 
of conduct, whether unilateral or otherwise; 

'special closing value', in relation to a female eligible horse, in relation 
to a year of income, means— 

(a) in a case to which paragraph (b) does not apply, the 
difference between— 

(i) the opening value of the horse in relation to the year 
of income; and 

(ii) the special reduction amount in relation to the horse 
in relation to the year of income; or 

(b) in a case where the special reduction amount in relation to 
the horse in relation to the year of income is equal to or 
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greater than the opening value of the horse in relation to the 
year of income—$1; 

'special reduction amount', in relation to a female eligible horse, in 
relation to a year of income, means— 

(a) in the case of a horse that had not attained the age of 10 
years before the day the horse became live stock of the 
taxpayer, an amount ascertained in accordance with the 
formula A , where— 

1 2 - B 
A is the cost price of the horse; 
B is the number of whole years attained by the horse 

before that day; and 
(b) in the case of a horse that had attained the age of 10 years 

before the day the horse became live stock of the taxpayer, 
an amount ascertained in accordance with the formula A, 
where— B 

A is the cost price of the horse; and 
B is a whole number, not less than 3, notified by the 

taxpayer to the Commissioner at the same time, and in 
the same manner, as the taxpayer selects the option 
referred to in paragraph (5) (b). 

"(2) For the purposes of this section, the time when a horse attains a 
particular age expressed in years is the commencement of the relevant 
anniversary of the birth date of the horse. 

"(3) For the purposes of this section, an eligible horse that has become 
live stock of the taxpayer more than once before the end of the year of 
income shall be taken to have become live stock of the taxpayer on the last 
occasion before the end of the year of income on which it became live stock 
of the taxpayer. 

"(4) Notwithstanding sub-section (1), where an eligible horse became 
live stock of a taxpayer at a time during a year of income— 

(a) the definition of 'general reduction amount' in that sub-section 
applies in relation to the horse in relation to the year of income as 
if a reference in that definition to whichever of 50% or 33i% is 
applicable were a reference to the percentage ascertained in 
accordance with the formula AB, where— 

C 
A is whichever of 50% or 33i% is applicable; 
B is the number of whole days in the period commencing at that 

time and ending at the end of the year of income; and 
C is the number of whole days in the year of income; and 
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(b) the special reduction amount in relation to the horse in relation to 
the year of income shall be ascertained in accordance with the 
formula AB, where— 

C 
A is the amount that would, but for this sub-section, be the 

special reduction amount in relation to the horse in relation to 
the year of income; 

B is the number of whole days in the period commencing at that 
time and ending at the end of the year of income; and 

C is the number of whole days in the year of income. 

"(5) Subject to sub-sections (6) and (7), the value of live stock to be 
taken into account at the end of the year of income shall be, at the option 
of the taxpayer— 

(a) in a case where the live stock is an eligible horse of either sex—the 
general closing value of the horse in relation to the year of income; 

(b) in a case where the live stock is a female eligible horse—the special 
closing value of the horse in relation to the year of income; 

(c) in any case—the cost price of the live stock; or 
(d) in any case—the market selling value of the live stock. 
"(6) Where the Commissioner is satisfied that there are circumstances 

which justify the adoption by the taxpayer of some other value, the taxpayer 
may adopt that other value. 

"(7) If the taxpayer does not exercise the option within the time and in 
the manner prescribed, the value of the live stock to be taken into account 
at the end of the year of income shall be the cost price of the live stock. 

"(8) Where the Commissioner is satisfied that— 
(a) on or before 20 August 1985 a taxpayer— 

(i) owned a horse; or 
(ii) entered into a contract or arrangement for the acquisition of 

a horse; 
(b) after 20 August 1985 and at a time when— 

(i) in a case to which sub-paragraph (a) (i) applies—the taxpayer 
was the owner of the horse; or 

(ii) in a case to which sub-paragraph (a) (ii) applies—the 
taxpayer was a party to the contract or arrangement or was, 
by reason of the horse having been acquired pursuant to that 
contract or arrangement, the owner of the horse, 

the taxpayer entered into a scheme pursuant to which— 
(iii) the taxpayer became the owner of the horse (otherwise than 

pursuant to the contract or arrangement referred to in sub­
paragraph (a) (ii)); or 

(iv) the taxpayer became the ultimate user of the horse; 
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(c) but for this sub-section, the horse would be treated for the purposes 
of this section as an eligible horse of— 

(i) in a case to which sub-paragraph (b) (iii) applies—the 
taxpayer; or 

(ii) in a case to which sub-paragraph (b) (iv) applies—a person 
who was the owner of the horse at any time when the 
taxpayer was the ultimate user of the horse; and 

(d) in a case to which sub-paragraph (b) (iii) applies—the taxpayer 
entered into the scheme for the purpose, or for purposes that 
included the purpose, of enabling the horse to be treated as an 
eligible horse of the taxpayer for the purposes of this section, 

the Commissioner may apply this section for the purposes of ascertaining 
the value to be taken into account in relation to the horse in relation to the 
taxpayer or a person referred to in sub-paragraph (c) (ii), as the case may 
be, as if the taxpayer or the other person, as the case may be, acquired the 
horse under a contract entered into before 21 August 1985. 

"(9) For the purposes of sub-section (8), a taxpayer shall be taken to 
be the ultimate user of a horse if, under a scheme to which the taxpayer is 
a party— 

(a) at a time when the horse is owned by a person other than the 
taxpayer, the horse is, or is to be, used (whether or not by that 
person), wholly or principally, in connection with activities of the 
taxpayer; and 

(b) the taxpayer controls, or is able to control, directly or indirectly, 
the use of the horse in or in connection with those activities.". 

Ful l -yea r deduc t ions and p a r t n e r s h i p deduc t ions 
24. Section 50F of the Principal Act is amended— 
(a) by omitting from paragraph (1) (c) ", under Division 10AA (other 

than section 124AM)"; 
(b) by adding at the end of paragraph (l)(d) "or under Division 10AA 

(other than section 124AM)."; 
(c) by omitting sub-section ( 2 ) and substituting the following sub-section: 

" ( 2 ) Where a company has made an election— 
(a) in relation to a year of income under section 122D, 122DB, 

122DD or 122DF; or 
(b) in relation to a year of income in relation to expenditure of 

a particular kind under section 122DG, 122J, 124ADH or 
124AH, 

a deduction allowable to the company— 
(c) where paragraph (a) applies—under the section referred to 

in that paragraph; or 
(d) where paragraph (b) applies—under the section referred to 

in that paragraph, or, in the case of an election under section 
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1 2 4 A D H , under Division 10AA, in relation to an amount of 
expenditure of the kind to which the election relates, 

in relation to the year of income shall be deemed not to be a full-
year deduction in relation to the company in relation to the year of 
income."; 

(d) by omitting paragraphs ( 4 ) (a) and (b) and substituting the following 
paragraphs: 

"(a) any deduction allowable to the partnership under section 
78 or under Subdivision B A of Division 3; 

(b) subject to sub-section (5), any deduction allowable to the 
partnership under Division 1 0 (other than section 1 2 2 K ) or 
under Division 1 0 A A (other than section 1 2 4 A M ) . " ; and 

(e) by omitting sub-section (5) and substituting the following sub­
section: 

"(5) Where a partnership has made an election— 
(a) in relation to a year of income under section 122D, 122DB, 

122DD or 122DF; or 
(b) in relation to a year of income in relation to expenditure of 

a particular kind under section 122DG, 122J, 1 2 4 A D H or 
1 2 4 A H , 

a deduction allowable to the partnership— 
(c) where paragraph (a) applies—under the section referred to 

in that paragraph; or 
(d) where paragraph (b) applies—under the section referred to 

in that paragraph, or, in the case of an election under section 
1 2 4 A D H , under Division 10AA, in relation to an amount of 
expenditure of the kind to which the election relates, 

in relation to the year of income shall be deemed not to be a full-
year partnership deduction in relation to the partnership in relation 
to the year of income.". 

Divisible deductions 
25. Section 50G of the Principal Act is amended— 
(a) by adding at the end of sub-section (1) the following paragraph: 

"; (ba) where the company has made an election in relation to 
the year of income in relation to expenditure of a 
particular kind under section 122DG, 122J, 1 2 4 A D H or 
124AH—any deduction allowable to the company under 
that section, or, in the case of an election under section 
1 2 4 A D H , under Division I O A A , in relation to the year of 
income in relation to an amount of expenditure of that 
kind."; and 

(b) by omitting from paragraph (2) (q) "or 122DF" and substituting 
" , 122DF, 122DG, 122J or 1 2 4 A H or under Division I O A A " . 
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Cal l s paid by c e r t a i n holding compan ie s 
26 . Section 77B of the Principal Act is amended— 
(a) by omitting sub-section (3); and 
(b) by omitting from sub-section (6) "or paragraph 78 (1) (b)". 

M o n e y s paid on s h a r e s for the purposes of ce r t a in exp lo ra t ion , 
p rospec t ing or min ing 

2 7 . Section 77D of the Principal Act is amended— 
(a) by omitting from paragraph (11) (a) ", under section 77c or under 

paragraph 78 (1) (b)" and substituting "of this section, or under 
section 77c"; and 

(b) by omitting from sub-section (16) "or paragraph 78 (1) (b)" (twice 
occurring). 

Gif t s , pens ions , & c . 
2 8 . Section 78 of the Principal Act is amended by omitting paragraph 

(1) (b) and sub-section (7). 

T r a n s f e r of loss wi thin company group 
2 9 . Section 80G of the Principal Act is amended by omitting from sub­

section (10) all the words after "other than—" and substituting the following: 
"(a) deductions from that assessable income under section 80, 80AAA, 

80AA, 1 2 4 A D , 124ADB, 124ADD, 124ADF or 159GC; 
(b) deductions from that assessable income under section 122D, 122DB, 

122DD or 122DF where the loss company has not made an election 
under that section in relation to the year of income; or 

(c) deductions from that assessable income under section 122DG or 
122J or Division 10AA in respect of expenditure in relation to 
which the loss company has not made an election under section 
122DG, 122J, 124ADH or 124AH, as the case requires, in relation 
to the year of income, 

sub-section (6) applies in relation to so much (if any) of the amount of a 
loss that is deemed to have been incurred by the loss company for the 
purposes of section 80 as is not allowable as a deduction from that assessable 
income under sub-section 80 (2), 80AAA (7) or 80AA (4).". 

I n t e r p r e t a t i o n 
3 0 . Section 82KH of the Principal Act is amended by omitting "or" 

from paragraph (s) of the definition of "relevant expenditure" in sub-section 
(1 ) . 

Deduc t ion of al lowable (pos t 19 J u l y 1982) cap i t a l e x p e n d i t u r e 
3 1 . Section 122DG of the Principal Act is amended— 
(a) by omitting from sub-section (6) "The" and substituting "Subject 

to sub-section (6B), the "; and 
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(b) by inserting after sub-section (6) the following sub-sections: 
" (6A) A taxpayer may elect, in relation to a year of income 

specified in the election, that sub-section (6B) shall apply in relation 
to all allowable (post 19 July 1982) capital expenditure in relation 
to the taxpayer incurred after the end of the year of income that 
commenced on 1 July 1984. 

"(6B) Where— 
(a) a taxpayer makes an election under sub-section (6A) in 

relation to expenditure of a kind referred to in that sub­
section in relation to a year of income; and 

(b) but for this sub-section, sub-section (6) would apply to limit 
or reduce the amount of a deduction otherwise allowable 
under sub-section (2) in relation to the year of income in 
relation to an amount of expenditure of that kind, 

sub-section (6) does not apply to limit or reduce the amount of the 
deduction. 

"(6c) Where, apart from sub-section (6B), sub-section (6) would 
apply to limit or reduce the amount of a deduction otherwise 
allowable in relation to a year of income in relation to an amount 
of expenditure in respect of which a taxpayer has not made an 
election under this section in relation to the year of income, nothing 
in sub-section (6B) affects the application of sub-section (6) in 
relation to that year of income in relation to that amount.". 

E x p l o r a t i o n and prospec t ing expend i tu r e 
32. Section 122J of the Principal Act is amended— 
(a) by omitting from sub-section (4B) "The" and substituting "Subject 

to sub-section (4BB), the "; and 
(b) by inserting after sub-section (4B) the following sub-sections: 

" (4BA) A taxpayer may elect, in relation to a year of income 
specified in the election, being the year of income that commenced 
on 1 July 1985 or a subsequent year of income, that the limit in 
sub-section (4B) shall not apply in relation to actual expenditure in 
relation to the taxpayer in relation to the year of income. 

"(4BB) Where— 
(a) a taxpayer makes an election under sub-section (4BA) in 

relation to a year of income; and 
(b) but for this sub-section, sub-section (4B) would apply to 

limit the amount of the deduction otherwise allowable under 
this section in relation to expenditure incurred by the taxpayer 
during the year of income, 

the following provisions have effect: 
(c) sub-section (4B) does not apply in relation to expenditure 

incurred by the taxpayer during the year of income; 
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(d) the deduction allowable under this section in respect of any 
deemed expenditure in relation to the taxpayer in relation to 
the year of income is an amount ascertained in accordance 

A C 
with the f o r m u l a , where— 

A + B 
A is the number of whole dollars in the amount of the 

deemed expenditure in relation to the taxpayer in 
relation to the year of income; 

B is the number of whole dollars in the amount of the 
actual expenditure in relation to the taxpayer in relation 
to the year of income; and 

C is an amount equal to the assessable income of the 
taxpayer of the year of income reduced by the sum of 
all deductions allowable from that assessable income, 
other than deductions allowable under this section in 
respect of expenditure incurred after 21 August 1984. 

" ( 4 B C ) For the purposes of sub-sections ( 4 B A ) and (4BB)— 
(a) a reference to actual expenditure in relation to a taxpayer in 

relation to a year of income is a reference to expenditure of 
a kind referred to in sub-section (1) incurred by the taxpayer 
during the year of income, other than deemed expenditure in 
relation to the taxpayer in relation to the year of income; 
and 

(b) a reference to deemed expenditure in relation to a taxpayer 
in relation to a year of income is a reference to expenditure 
of a kind referred to in sub-section (1) that is deemed by 
sub-section (4C) to have been incurred by the taxpayer 
during the year of income.". 

Elec t ions 
3 3 . Section 122M of the Principal Act is amended by omitting from sub­

paragraph (b) (iii) "or 122H" and substituting ", 1 2 2 D G , 1 2 2 H or 122J". 

3 4 . After section 1 2 4 A D G of the Principal Act the following section is 
inserted: 

Elec t ion in re la t ion to l imi t on c e r t a i n deduc t ions 
" 1 2 4 A D H . (1) A taxpayer may elect, in relation to a year of income 

specified in the election, that sub-section (3) shall apply in relation to all 
allowable capital expenditure of the taxpayer incurred after the end of the 
year of income that commenced on 1 July 1984. 

"(2) An election under sub-section (1) shall be made in writing signed 
by or on behalf of the taxpayer and shall be delivered to the Commissioner 
on or before the last day for the furnishing of the taxpayer's return of 
income of the year of income specified in the election or within such further 
time as the Commissioner allows. 
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"(3) Where— 
(a) a taxpayer makes an election under sub-section (1) in relation to 

expenditure of a kind referred to in that sub-section in relation to a 
year of income; and 

(b) but for this sub-section any of the following sub-sections: 
(i) sub-section 124ADB (3); 
(ii) sub-section 1 2 4 A D D (3); 

(iii) sub-section 1 2 4 A D F (3); 
(iv) sub-section 1 2 4 A D G (6), 

would apply to limit or reduce the amount of a deduction otherwise 
allowable under this Division in relation to a year of income in 
relation to an amount of expenditure of that kind, 

none of the sub-sections referred to in sub-paragraphs (b) (i) to (iv) 
(inclusive) applies to limit or reduce the amount of the deduction. 

" ( 4 ) Where, apart from this section, any of the sub-sections referred to 
in sub-paragraphs (3) (b) (i) to (iv) (inclusive) would apply to limit or 
reduce the amount of a deduction otherwise allowable in relation to a year 
of income in relation to an amount of expenditure in respect of which a 
taxpayer has not made an election under this section in relation to the year 
of income, nothing in this section affects the application of that sub-section 
in relation to that year of income in relation to that amount.". 

Exploration and prospecting expenditure 
35. Section 124AH of the Principal Act is amended— 
(a) by omitting from sub-section (4A) "The" and substituting "Subject 

to sub-section ( 4 A C ) , the"; and 
(b) by inserting after sub-section (4A) the following sub-sections: 

" ( 4 A A ) A taxpayer may elect, in relation to a year of income 
specified in the election, being the year of income that commenced 
on 1 July 1985 or a subsequent year of income, that the limit in 
sub-section (4A) shall not apply in relation to actual expenditure in 
relation to the taxpayer in relation to the year of income. 

" ( 4 A B ) An election under sub-section ( 4 A A ) shall be made in 
writing signed by or on behalf of the taxpayer and be delivered to 
the Commissioner on or before the last day for the furnishing of the 
taxpayer's return of income of the year of income specified in the 
election or within such further time as the Commissioner allows. 

" ( 4 A C ) Where— 
(a) a taxpayer makes an election under sub-section ( 4 A A ) in 

relation to a year of income; and 
(b) but for this sub-section, sub-section ( 4 A ) would apply to 

limit the amount of the deduction otherwise allowable under 
this section in relation to expenditure incurred by the taxpayer 
during the year of income, 
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the following provisions have effect: 
(c) sub-section (4A) does not apply in relation to expenditure 

incurred by the taxpayer during the year of income; 
(d) the deduction allowable under this section in respect of any 

deemed expenditure in relation to the taxpayer in relation to 
the year of income is an amount ascertained in accordance 
with the formula ****, where— 

A + B 
A is the number of whole dollars in the amount of the 

deemed expenditure in relation to the taxpayer in 
relation to the year of income; 

B is the number of whole dollars in the amount of the 
actual expenditure in relation to the taxpayer in relation 
to the year of income; and 

C is an amount equal to the assessable income of the 
taxpayer of the year of income reduced by the sum of 
all deductions allowable from that assessable income, 
other than deductions allowable under this section in 
respect of expenditure incurred after 17 August 1976. 

" ( 4 A D ) For the purposes of sub-sections ( 4 A A ) and ( 4 A C ) — 

(a) a reference to actual expenditure in relation to a taxpayer in 
relation to a year of income is a reference to expenditure of 
a kind referred to in sub-section (1) incurred by the taxpayer 
during the year of income, other than deemed expenditure 
in relation to the taxpayer in relation to the year of income; 
and 

(b) a reference to deemed expenditure in relation to a taxpayer 
in relation to a year of income is a reference to expenditure 
of a kind referred to in sub-section (1) that is deemed by 
sub-section (4B) to have been incurred by the taxpayer 
during the year of income.". 

Deductions for capital expenditure under pre 13 January 1983 contracts 
and certain other contracts 

36. Section 1 2 4 Z A F of the Principal Act is amended— 
(a) by omitting from paragraph (2A) (f) "or" (last occurring); and 
(b) by omitting paragraph (2A) (g) and substituting the following 

paragraphs: 
"(g) where the relevant moneys were expended by the taxpayer 

under a contract that was entered into after 23 August 1983 
and on or before 19 September 1985—133%; or 

(h) where the relevant moneys were expended by the taxpayer 
under a contract that was entered into after 19 September 
1985—120%,". 

Authorised Version C2004A03207



Taxation Laws Amendment (No. 3) No. 168, 1985 

Deduc t ions for cap i ta l e x p e n d i t u r e unde r post 12 J a n u a r y 1983 c o n t r a c t s 
3 7 . Section 1 2 4 Z A F A is amended— 
(a) by omitting from paragraph (1) (e) "or" (last occurring); 
(b) by omitting paragraph (1) (f) and substituting the following 

paragraphs: 
"(f) where the moneys were expended under a contract that was 

entered into after 23 August 1983 and on or before 19 
September 1985—133%; or 

(g) where the moneys were expended under a contract that was 
entered into after 19 September 1985—120%,"; 

(c) by inserting in paragraph ( lA) (b) "or 120%" after "133%"; 
(d) by omitting from paragraph ( lA) (f) "and"; 
(e) by omitting paragraph ( lA) (g) and substituting the following 

paragraphs: 
"(g) if paragraph (f) does not apply and the contract referred to 

in paragraph (a) was entered into after 23 August 1983 and 
on or before 19 September 1985—the sum of— 

(i) 150% of so much of the relevant moneys as is equal 
to the amount of the excess referred to in paragraph 
(e); and 

(ii) 133% of the remainder of the relevant moneys; or 
(h) if paragraph (f) does not apply and the contract referred to 

in paragraph (a) was entered into after 19 September 1985— 
the sum of— 

(i) 150% of so much of the relevant moneys as is equal 
to the amount of the excess referred to in paragraph 
(e); and 

(ii) 120% of the remainder of the relevant moneys."; 
(f) by inserting after sub-section ( lA) the following sub-section: 

"( lAA) Where— 
(a) a taxpayer has, under a contract entered into after 19 

September 1985, expended capital moneys (in this sub-section 
referred to as the 'relevant moneys') by way of contribution 
to the cost of producing a film; 

(b) but for this sub-section, an amount equal to 120% of the 
relevant moneys would be allowable as a deduction under 
sub-section (1) in respect of the relevant moneys in an 
assessment of the taxpayer; 

(c) the production contract referred to in sub-sub-paragraph 
(1) (d) (iv) (A) or, in a case to which sub-sub-paragraph 
(1) (d) (iv) ( B ) applies, the underwriting contract or each of 
the underwriting contracts, as the case may be, referred to in 
that last-mentioned sub-sub-paragraph, was entered into on 
or before 19 September 1985; 
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(d) in a case to which sub-sub-paragraph (1) (d) (iv) (A) 
applies—under the production contract referred to in that 
sub-sub-paragraph, a person conditionally agreed to expend 
capital moneys by way of contribution to the cost of producing 
the film; and 

(e) the amount specified in the production contract referred to 
in sub-sub-paragraph (1) (d) (iv) (A) or (B), as the case may 
be, exceeded the amount of the committed capital in relation 
to the film at the time when the taxpayer entered into the 
contract referred to in paragraph (a), 

the amount of the deduction allowable under sub-section (1) in 
respect of the relevant moneys is an amount equal to— 

(f) if the amount of the relevant moneys does not exceed the 
amount of the excess referred to in paragraph (e)—133% of 
the amount of the relevant moneys; and 

(g) in any other case—the sum of— 
(i) 133% of so much of the relevant moneys as is equal 

to the amount of the excess referred to in paragraph 
(e); and 

(ii) 120% of the remainder of the relevant moneys."; and 
(g) by omitting from sub-section (IB) "sub-section ( l A ) " and substituting 

"sub-sections ( lA) and ( lAA)". 

R e b a t e for moneys paid on s h a r e s for the purposes of pe t ro leum 
exp lo ra t ion , p rospec t ing or min ing 

38. Section 160ACA of the Principal Act is amended— 
(a) by omitting paragraph (5A) (b) and substituting the following 

paragraph: 
"(b) a rebate of tax equal to 27% of so much of the moneys paid 

on shares by the taxpayer during that year of income to an 
eligible petroleum company as are specified in a declaration 
duly lodged by the company under sub-section (3A), being 
moneys paid to the company— 

(i) after 30 April 1981 and on or before 19 September 
1985; or 

(ii) after 19 September 1985 in respect of calls made on 
or before 19 September 1985 in respect of shares of 
which the taxpayer became the owner or beneficial 
owner on or before 19 September 1985, 

but not being moneys paid in respect of calls made on or 
before 30 April 1981 in respect of shares of which the 
taxpayer became the owner or beneficial owner on or before 
30 April 1981."; and 

(b) by omitting paragraph (15A) (b) and substituting the following 
paragraph: 
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"(b) a rebate of tax equal to 27% of so much of the moneys paid 
on shares by the taxpayer during that year of income to a 
company as are specified in a declaration duly lodged by the 
company under sub-section (7A), being moneys paid to the 
company— 

(i) after 30 April 1981 and on or before 19 September 
1985; or 

(ii) after 19 September 1985 in respect of calls made on 
or before 19 September 1985 in respect of shares of 
which the taxpayer became the owner or beneficial 
owner on or before 19 September 1985, 

but not being moneys paid in respect of calls made on or 
before 30 April 1981 in respect of shares of which the 
taxpayer became the owner or beneficial owner on or before 
30 April 1981.". 

I n t e r p r e t a t i o n 

39. Section 221A of the Principal Act is amended— 
(a) by omitting from paragraph (j) of the definition of "salary or 

wages" in sub-section (1) "or"; and 
(b) by inserting after paragraph (k) of the definition of "salary or 

wages" in sub-section (1) the following paragraphs: 
"(m) by way of living allowance under a grant of Tertiary 

Education Assistance, being a living allowance paid under 
sub-paragraph 11 (b) (i) of the Student Assistance Act 
1973; or 

(n) by way of living allowance under the scheme known as 
the Adult Secondary Education Assistance Scheme,". 

I n t e r p r e t a t i o n 

40. (1) Section 221YHA of the Principal Act is amended by omitting 
from paragraph (3) (a) "of a construction project by another person" and 
substituting "by another person, or by other persons, of a construction 
project, or of a part of a construction project". 

(2 ) Section 221YHA of the Principal Act is amended— 
(a) by omitting from sub-section (3) "Where" and substituting "Subject 

to sub-section (3A), where"; 
(b) by inserting after sub-section (3) the following sub-sections: 

"(3A) For the purposes of this Division, a person is not a 
householder in relation to a prescribed payment in relation to which 
the person is an owner-builder. 

"(3B) Where— 
(a) if sub-section (3A) had not been enacted, a natural person 

would, for the purposes of this Division, be a householder in 
relation to a prescribed payment that is made, or is liable to 

Authorised Version C2004A03207



Taxation Laws Amendment (No. 3) No. 168, 1985 

be made, by the natural person under a contract or contracts 
for the undertaking or carrying out of a construction project, 
or of a part of a construction project; 

(b) an issuing authority has issued in the name of— 
(i) the natural person; or 
(ii) a person (in this sub-section referred to as the 

'authorised person') other than the natural person, 
a construction permit in respect of the construction project; 
and 

(c) in a case where sub-paragraph (b) (ii) applies— 
(i) so much of the construction project as is proposed to 

be carried out or undertaken by the authorised person 
or pursuant to a contract or contracts entered into, or 
proposed to be entered into, by the authorised person; 
and 

(ii) so much of the construction project as has been 
carried out or undertaken by, or pursuant to a contract 
or contracts entered into by, the authorised person, 

together constitute neither the whole nor the greater part of 
the construction project, 

the natural person is, for the purposes of this Division, an owner-
builder in relation to any prescribed payment that is made, or is 
liable to be made, by the natural person under the contract or 
contracts referred to in paragraph (a)."; and 

(c) by inserting in sub-paragraph (4) (b) (i) ", or an owner-builder," 
after "householder". 

D e d u c t i o n s from c e r t a i n w i thd rawa l s from film accoun t s 
41. Section 221ZN of the Principal Act is amended— 
(a) by omitting from sub-paragraph (1) (a) (i) "61%" and substituting 

"55%"; 
(b) by omitting from sub-paragraph (1) (a) (ii) "80%" and substituting 

"72%"; and 
(c) by omitting from paragraph (1) (b) "80%" and substituting "72%". 

Appl ica t ion of a m e n d m e n t s 
42. (1) In this section, "amended Act" means the Principal Act as 

amended by this Act. 
(2) The amendments made by section 21 apply in relation to income 

received in respect of a period commencing on or after 1 January 1986. 
(3 ) The amendments made by section 22 of this Act apply to— 
(a) in a case where sub-section 23H (5) of the amended Act would, if 

those amendments applied, deem capital moneys to be expended by 
a taxpayer in a year of income (in this sub-section referred to as 
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the "relevant year of income") preceding the year of income in 
which 19 September 1985 occurred and to be deductible 120% 
moneys as defined by sub-section 23H (4A) of the amended Act— 
an assessment in respect of income of the taxpayer of the relevant 
year of income or of a subsequent year of income; or 

(b) in any other case—an assessment in respect of income of the year 
of income in which 19 September 1985 occurred or of a subsequent 
year of income. 

(4) The amendment made by section 23 applies to assessments in respect 
of income of the year of income commencing on 1 July 1985 and of all 
subsequent years of income. 

(5) Regulations in force for the purposes of section 32 of the Principal 
Act immediately before the commencement of this section continue in force 
after that commencement as if they were made for the purposes of sub­
section 32 (7) of the amended Act. 

(6 ) Subject to sub-section (7) of this section, the amendments made by 
sections 19, 26, 27 and 28 apply in relation to a call paid after 19 September 
1985. 

(7 ) Notwithstanding the amendments referred to in sub-section (6) of 
this section, the provisions of sub-sections 6 (1), 77B (3) and (6) and 77D 
(11) and (16), of paragraph 78 (1) (b), and of sub-section 78 (7), of the 
Principal Act continue to have effect in relation to a call paid after 19 
September 1985 by a taxpayer on shares owned by the taxpayer, if— 

(a) the call was made on or before that date; and 
(b) the taxpayer became the owner or beneficial owner of the shares 

on or before that date. 

(8 ) The amendments made by section 39 apply in relation to payments 
made in respect of a period commencing on or after 1 January 1986. 

(9 ) The amendments made by sub-section 40 (1) apply in relation to a 
prescribed payment that is made on or after the date of commencement of 
this Part under a contract or contracts entered into on or after that date. 

(10 ) The amendments made by sub-section 40 (2) apply in relation to a 
prescribed payment that is made on or after 1 July 1986, or is liable to be 
so made, under a contract or contracts (whether entered into before, on or 
after that date) for the undertaking or carrying out of a construction project, 
or of a part of a construction project, being a construction project the 
undertaking or carrying out of which commences on or after that date. 

(11 ) In determining for the purposes of sub-section (10) when the 
undertaking or carrying out of a construction project commences, the 
undertaking or carrying out of surveying, design or other activities preliminary 
to the construction project shall be disregarded. 
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(12) Section 221YHA of the Principal Act applies for the purposes of 
sub-sections (9), (10) and (11) of this section and so applies as if those 
sub-sections were provisions of Division 3A of Part VI of the Principal Act. 

(13) The amendments made by section 41 apply in relation to amounts 
withdrawn from film accounts more than 28 days after the date of 
commencement of this Part. 

Amendment of assessments 
43. Nothing in section 170 of the Principal Act prevents the amendment 

of an assessment made before the commencement of this section for the 
purposes of giving effect to this Part. 

PART VIII—AMENDMENTS OF THE INCOME TAX 
(INTERNATIONAL AGREEMENTS) ACT 1953 

Principal Act 
44. The Income Tax (International Agreements) Act 19537 is in this 

Part referred to as the Principal Act. 

Interpretation 
45. Section 3 of the Principal Act is amended by inserting after the 

definition of "the Danish agreement" in sub-section (1) the following 
definition: 

" ' the Finnish agreement' means the Agreement between Australia and 
Finland for the avoidance of double taxation and the prevention of 
fiscal evasion with respect to taxes on income and the protocol to 
that agreement, being the agreement and protocol a copy of each of 
which in the English language is set out in Schedule 25;". 

46. After section 11N of the Principal Act the following section is 
inserted: 

Agreement with Finland 
"11P. (1) Subject to this Act, on and after the date of entry into force 

of the Finnish agreement, the provisions of the agreement, so far as those 
provisions affect Australian tax, have the force of law— 

(a) in relation to withholding tax—in respect of dividends or interest 
derived on or after 1 January in the calendar year next following 
that in which the agreement enters into force and in relation to 
which the agreement remains effective; and 

(b) in relation to tax other than withholding tax—in respect of income 
of any year of income commencing on or after 1 July in the calendar 
year next following that in which the agreement enters into force 
and in relation to which the agreement remains effective. 

"(2) As soon as practicable after the entry into force of the Finnish 
agreement in accordance with Article 27 of the agreement, the Treasurer 
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shall cause to be published in the Gazette a notice specifying the date on 
which the agreement entered into force.". 

Provisions relating to certain income derived from sources in certain 
countries 

47. Section 12 of the Principal Act is amended— 
(a) by omitting from paragraph (1) (at) "or" (last occurring); and 
(b) by inserting after paragraph (1) (at) the following paragraph: 

"(au) income being interest or royalties to which paragraph (1) 
of Article 11 or paragraph (1) of Article 12 of the Finnish 
agreement applies, where the income is derived, in the year 
of income commencing on 1 July in the calendar year next 
following that in which the agreement enters into force, or 
a subsequent year of income, from sources in Finland; or". 

Schedule 
48. The Principal Act is amended by adding at the end the Schedule set 

out in the Schedule to this Act. 

PART IX—AMENDMENT OF THE TAXATION 
ADMINISTRATION ACT 1953 

Principal Act 
49. The Taxation Administration Act 19538 is in this Part referred to 

as the Principal Act. 

Provision of taxation information to National Crime Authority 
50. Section 3D of the Principal Act is amended by omitting paragraph 

(12) (b) and substituting the following paragraph: 
"(b) if the person to whose affairs the information relates is a company— 

(i) any person who is, or has been, a director or officer of the 
company; or 

(ii) any person who is, or has been, directly involved in, or 
responsible for, the preparation of information furnished to 
the Commissioner on behalf of the company; or". 
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"SCHEDULE 25 Section 3 

A G R E E M E N T B E T W E E N A U S T R A L I A A N D F I N L A N D F O R 
T H E A V O I D A N C E O F D O U B L E T A X A T I O N A N D T H E 

P R E V E N T I O N O F FISCAL E V A S I O N 
W I T H R E S P E C T T O T A X E S O N I N C O M E 

T h e Gove rnmen t of Austral ia and the Government of Finland, 
Desiring to conclude an Agreement for the avoidance of double taxat ion and the 

prevention of fiscal evasion with respect to taxes on income, 
Have agreed as follows: 

A R T I C L E 1 

Personal Scope 

This Agreement shall apply to persons who are residents of one or both of the 
Cont rac t ing States. 

A R T I C L E 2 

Taxes Covered 

(1) T h e existing taxes to which this Agreement shall apply are: 
(a) in Australia: 

the Austral ian income tax, including the addit ional tax upon the undistr ibuted 
amoun t of the distributable income of a private company; 

(b) in Finland: 
(i) the state income tax; 

(ii) the communal tax; 
(iii) the church tax; 
(iv) the sailors' tax; and 
(v) the tax withheld a t source from non-residents ' income. 

(2) This Agreement shall also apply to any identical or substantially similar taxes which 
are imposed under the law of Austral ia or the law of Finland after the da te of signature 
of this Agreement in addition to, or in place of, the existing taxes. As soon as possible 
after the end of each calendar year, the competen t authorit ies of the Contrac t ing States 
shall notify each other of any significant changes which have been made in their 
respective laws relating to the taxes to which this Agreement applies. 

A R T I C L E 3 

Genera l Definitions 

(1) For the purposes of this Agreement , unless the context otherwise requires: 
(a) the term 'Austral ia ' means the Commonwea l th of Australia and, when used in 

a geographical sense, includes: 
(i) the Terri tory of Norfolk Island; 

(ii) the Terri tory of Chris tmas Island; 

SCHEDULE Section 48 

S C H E D U L E T O BE A D D E D A T E N D O F I N C O M E T A X ( I N T E R N A T I O N A L 
A G R E E M E N T S ) A C T 1953 
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SCHEDULE—continued 
(iii) the Terri tory of Cocos (Keeling) Islands; 
(iv) the Terri tory of Ashmore and Car t ier Islands; 
(v) the Coral Sea Islands Terri tory; and 

(vi) any area adjacent to the territorial limits of Australia or of the said 
Territories in respect of which there is for the t ime being in force, 
consistently with international law, a law of Australia or of a State or 
part of Australia or of a Terr i tory aforesaid dealing with the exploitat ion 
of any of the natural resources of the sea-bed and subsoil of the continental 
shelf; 

(b) the term 'F in land ' means the Republic of Finland and, when used in a 
geographical sense, means the terri tory of the Republic of Finland and any area 
adjacent to the territorial waters of the Republic of Finland within which, under 
the laws of Finland and in accordance with international law, the rights of 
Finland with respect to the explorat ion and exploitation of the natural resources 
of the sea-bed and its subsoil may be exercised; 

(c) the terms 'Contract ing State ' , 'one of the Contract ing States ' and 'other 
Contract ing Sta te ' mean Austral ia or Finland, as the context requires; 

(d) the term 'person ' includes an individual, a company and any other body of 
persons; 

(e) the term ' company ' means any body corpora te or any enti ty which is t reated as 
a company or body corpora te for tax purposes; 

(f) the terms 'enterprise of one of the Cont rac t ing States ' and 'enterprise of the 
other Contrac t ing S ta te ' mean an enterprise carried on by a resident of Australia 
or an enterprise carried on by a resident of Finland, as the context requires; 

(g) the term ' tax ' means Austral ian tax or Finnish tax, as the context requires; 
(h) the term 'Austral ian tax ' means tax imposed by Australia, being tax to which 

this Agreement applies by virtue of Article 2 ; 
(i) the term 'Finnish t ax ' means tax imposed by Finland, being tax to which this 

Agreement applies by virtue of Article 2 ; 
(j) the term 'competent authori ty ' means, in the case of Australia, the Commissioner 

of Taxat ion or his authorized representat ive, and, in the case of Finland, the 
Ministry of Finance or its authorized representat ive. 

( 2 ) For the purposes of this Agreement , the terms 'Austral ian tax ' and 'Finnish tax ' do 
not include any penalty or interest imposed under the law of either Contract ing State 
relating to the taxes to which this Agreement applies by virtue of Article 2 . 

(3) In the application of this Agreement by a Contract ing State, any te rm not defined 
in this Agreement shall, unless the context otherwise requires, have the meaning which 
it has under the laws of tha t State relating to the taxes to which this Agreement applies. 

A R T I C L E 4 

Residence 

( 1 ) For the purposes of this Agreement , a person is, subject to paragraph ( 2 ) , a resident 
of one of the Contract ing States: 

(a) in the case of Austral ia, if the person is a resident of Austral ia for the purposes 
of Australian tax; and 
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(b) in the case of Finland, if the person is liable under the laws of Finland to tax 

therein by reason of his domicile, residence, place of management or any other 
criterion of a similar na ture . 

(2) A person is not a resident of a Contract ing State for the purposes of this Agreement 
if he is liable to tax in that State in respect only of income from sources in that State . 

( 3 ) For the purposes of taxation in Finland, an undivided estate of a deceased person 
shall be deemed to be a person who is a resident of the Contract ing State of which the 
deceased was a resident, at the t ime of his death , in accordance with the provisions of 
this Article. 

(4) Where by reason of the preceding provisions of this Article an individual is a 
resident of both Contract ing States, then his status shall be determined in accordance 
with the following rules: 

(a) he shall be deemed to be a resident solely of the Contract ing State in which he 
has a permanent home available to him; 

(b) if he has a pe rmanen t home available to him in both Contract ing States, or if 
he does not have a permanent home available to him in either of them, he shall 
be deemed to be a resident solely of the Contrac t ing State with which his 
personal and economic relations are the closer. 

(5) Where , by reason of any of the preceding provisions of this Article, a person o ther 
than an individual is a resident of both Contrac t ing States, then it shall be deemed to 
be a resident solely of the Contrac t ing State in which it is incorporated, created or 
organized. 

A R T I C L E 5 

Permanent Establishment 

( 1 ) For the purposes of this Agreement , the term 'pe rmanent establishment ' , in relation 
to an enterprise, means a fixed place of business through which the business of the 
enterprise is wholly or part ly carried on. 

(2) T h e term 'permanent establ ishment ' shall include especially: 
(a) a place of management ; 
(b) a branch; 
(c) an office; 
(d) a factory; 
(e) a workshop; 
(0 a mine, an oil or gas well, a quar ry or any other place of extract ion of na tura l 

resources; 
(g) an agricultural, pastoral or forestry proper ty si tuated in Australia; 
(h) a building site or construction, installation or assembly project which exists for 

more than twelve months. 

( 3 ) An enterprise shall not be deemed to have a pe rmanen t establishment merely by 
reason of: 

(a) the use of facilities solely for the purpose of storage, display or delivery of 
goods or merchandise belonging to the enterprise; 

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of storage, display or delivery; 

(c) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of processing by another enterprise; 
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(d) the maintenance of a fixed place of business solely for the purpose of purchasing 

goods or merchandise, or for collecting information, for the enterprise; 
(e) the maintenance of a fixed place of business solely for the purpose of activities 

which have a prepara tory or auxiliary character for the enterprise, such as 
advertising or scientific research. 

(4) An enterprise shall be deemed to have a permanent establishment in one of the 
Contract ing States and to carry on business through that pe rmanent establishment if: 

(a) it carries on supervisory activities in that Sta te for more than twelve months in 
connection with a building site, or a construct ion, installation or assembly project 
which is being under taken in tha t State; or 

(b) substantial equipment is being used in tha t State for more than twelve months 
by, for or under contract with the enterprise in explorat ion for, or exploitation 
of, natural resources, or in activities connected with such exploration or 
exploitation. 

(5) A person acting in one of the Contrac t ing States on behalf of an enterprise of the 
other Contrac t ing S ta te—other than an agent of an independent s tatus to whom 
paragraph (6) applies—shall be deemed to be a pe rmanen t establishment of that 
enterprise in the first-mentioned State if: 

(a) he has, and habitually exercises in that State, an author i ty to conclude contracts 
binding the enterprise, unless the activities of that person are limited to those 
ment ioned in paragraph (3) and are such that , if exercised through a fixed place 
of business, would not make that fixed place of business a pe rmanent 
establishment under the provisions of that paragraph; or 

(b) in so acting, he manufactures or processes in that State for the enterprise goods 
or merchandise belonging to the enterprise. 

(6) An enterprise of one of the Contrac t ing States shall not be deemed to have a 
pe rmanen t establishment in the other Contrac t ing State merely because it carries on 
business in that o ther State through a broker, general commission agent or any o ther 
agent of an independent status, where that person is acting in the ordinary course of his 
business as such a broker or agent. 

(7) T h e fact that a company which is a resident of one of the Cont rac t ing States 
controls or is controlled by a company which is a resident of the other Contract ing 
State , or which carries on business in that other State (whether through a permanent 
establishment or o therwise) , shall not of itself make either company a pe rmanen t 
establishment of the other . 

(8) T h e principles set forth in the preceding paragraphs of this Article shall be applied 
in determining for the purposes of paragraph (5) of Article 11 and paragraph (5) of 
Article 12 of this Agreement whether there is a pe rmanen t establishment outside both 
Cont rac t ing States, and whether an enterprise, not being an enterprise of one of the 
Cont rac t ing States, has a pe rmanen t establishment in one of the Cont rac t ing States. 

A R T I C L E 6 

Income from Real Proper ty 

(1) Income from real proper ty , including income from an agricultural, pastoral or 
forestry proper ty in Finland, may be taxed in the Contrac t ing Sta te in which that 
proper ty is situated. 

(2) For the purposes of this Article, the term 'real proper ty ' : 
(a) in the case of Australia, has the meaning which it has under the laws of 

Australia, and shall also include: 
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(i) a lease of land and any other interest in or over land, whether improved 

or not; 
(ii) a right to receive variable or fixed payments as consideration for the 

working of, or the right to work, mineral deposits, oil or gas wells, 
quarries or o ther places of extraction or exploitat ion of natural resources; 
and 

(b) in the case of Finland, means such proper ty which, according to the laws of 
Finland, is immovable proper ty and shall in any case include: 

(i) proper ty accessory to immovable property; 
(ii) livestock and equipment used in agriculture and forestry; 

(iii) rights to which the provisions of the general law respecting landed 
proper ty apply; 

(iv) usufruct of immovable proper ty and rights to variable or fixed payments 
as consideration for the working of or the right to work mineral deposits, 
mineral sources and other natural resources. 

Ships and aircraft shall not be regarded as immovable proper ty . 

(3) A lease of land, any other interest in or over land and any rights or proper ty 
referred to in any of the sub-paragraphs of paragraph (2) shall be regarded as si tuated 
where the land, mineral deposits, mineral sources, oil or gas wells, quarries, natural 
resources or proper ty , as the case may be, are situated. 

(4) The provisions of paragraph (1) shall apply to income derived from the direct use, 
letting or use in any other form of real proper ty . 

(5) Where the ownership of shares or other corpora te rights in a company entitles the 
owner of such shares or corpora te rights to the enjoyment of immovable proper ty held 
by the company and situated in Finland, the income from the direct use, letting or use 
in any o ther form of such right to enjoyment may be taxed in Finland. 

(6) The provisions of paragraphs (1) and (4) shall also apply to income from real 
p roper ty of an enterprise and to income from real proper ty used for the performance 
of professional services. 

(7) The provisions of paragraph (5) shall also apply to income of an enterprise from a 
right to enjoyment referred to in that paragraph and shall also apply to income from 
such a right to enjoyment that is used for the performance of professional services. 

A R T I C L E 7 

Business Profits 

(1) T h e profits of an enterprise of one of the Contrac t ing States shall be taxable only 
in tha t Sta te unless the enterprise carries on business in the o ther Contrac t ing Sta te 
through a pe rmanen t establishment si tuated therein. If the enterprise carries on business 
as aforesaid, the profits of the enterprise may be taxed in the other State but only so 
much of them as is a t t r ibutable to that pe rmanen t establishment. 

(2) Subject to the provisions of paragraph (3 ) , where an enterprise of one of the 
Contract ing States carries on business in the other Contract ing State through a permanent 
establ ishment si tuated therein, there shall in each Contrac t ing State be a t t r ibuted to tha t 
pe rmanen t establishment the profits which it might be expected to make if it were a 
distinct and separate enterprise engaged in the same or similar activities under the same 
or similar condit ions and dealing wholly independent ly with the enterprise of which it is 
a pe rmanen t establishment or with other enterprises with which it deals. 

(3) In the determinat ion of the profits of a pe rmanent establishment, there shall be 
a l lowed as deduct ions expenses of the enterprise, being expenses which are incurred for 

Authorised Version C2004A03207



Taxation Laws Amendment (No. 3) No. 168, 1985 

SCHEDULE—continued 
the purposes of the permanent establishment (including executive and general 
administrat ive expenses so incurred) and which would be deductible if the permanent 
establishment were an independent entity which paid those expenses, whether incurred 
in the Contrac t ing State in which the permanent establishment is situated or elsewhere. 

(4) Insofar as it has been customary in one of the Contract ing States to determine the 
profits to be at t r ibuted to a permanent establishment on the basis of an appor t ionment 
of the total profits of the enterprise to its various par ts , nothing in paragraph (2) shall 
preclude that Contract ing State from determining the profits to be taxed by such an 
appor t ionment as may be customary. The method of appor t ionment adopted shall, 
however, be such that the result shall be in accordance with the principles contained in 
this Article. 

(5) N o profits shall be at t r ibuted to a pe rmanent establishment by reason of the mere 
purchase by that permanent establishment of goods or merchandise for the enterprise. 

(6) For the purposes of the preceding paragraphs, the profits to be at t r ibuted to the 
permanent establishment shall be determined by the same method year by year unless 
there is good and sufficient reason to the contrary. 

(7) Nothing in this Article shall affect the application of any law of a Contract ing State 
relating to the determinat ion of the tax liability of a person in cases where the 
information available to the competent authori ty of that State is inadequate to determine 
the profits to be at t r ibuted to a pe rmanent establishment, provided that that law shall 
be applied, so far as the information available to the competent authori ty permits, 
consistently with the principles of this Article. 

(8) Where profits include items of income which are dealt with separately in other 
Articles of this Agreement, then the provisions of those Articles shall not be affected by 
the provisions of this Article. 

(9) Nothing in this Article shall affect the operat ion of any law of a Contract ing State 
relating to taxation of profits from insurance with non-residents provided that if the 
relevant law in force in either Contract ing State at the da te of signature of this 
Agreement is varied (otherwise than in minor respects so as not to affect its general 
charac te r ) the Contract ing States shall consult with each other with a view to agreeing 
to any amendment of this paragraph that may be appropr ia te . 

A R T I C L E 8 

Shipping and Air Transpor t 

(1) Profits from the operat ion of ships or aircraft derived by a resident of one of the 
Contrac t ing States shall be taxable only in that State. 

(2) Notwiths tanding the provisions of paragraph ( 1 ) , such profits may be taxed in the 
o ther Contract ing State where they are profits from operat ions of ships or aircraft 
confined solely to places in that o ther State. 

(3) T h e provisions of paragraphs (1) and (2) shall apply in relation to the share of the 
profits from the operat ion of ships or aircraft derived by a resident of one of the 
Cont rac t ing States through participation in a pool service, in a joint t ransport operat ing 
organization or in an international operat ing agency. 

(4) For the purposes of this Article, profits derived from the carriage by ships or 
aircraft of passengers, livestock, mail, goods or merchandise shipped in one of the 
Contrac t ing States for discharge at another place in that State shall be treated as profits 
from operat ions of ships or aircraft confined solely to places in that State. 
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(5) The amount which shall be charged to tax in one of the Contrac t ing States under 
paragraph (2) shall not exceed 5 per cent of the amoun t paid or payable (net of 
rebates) in respect of carriage in such operat ions. 

(6) Paragraph (5) shall not apply to profits from the operat ion of ships derived by a 
resident of one of the Contrac t ing States if: 

(a) his principal place of business is in the o ther Contract ing State; or 
(b) those profits are derived from activities o ther than the carriage of passengers, 

cargo or mail. 
In such cases, the provisions of Article 7 shall apply. 

A R T I C L E 9 

Associated Enterprises 

(1) Where : 
(a ) an enterprise of one of the Contrac t ing States part icipates directly or indirectly 

in the management , control or capital of an enterprise of the other Contrac t ing 
State; or 

(b) the same persons part icipate directly or indirectly in the management , control 
or capital of an enterprise of one of the Contrac t ing States and an enterprise of 
the o ther Contrac t ing State , 

and in ei ther case conditions opera te between the two enterprises in their commercial 
or financial relations which differ from those which might be expected to opera te 
between independent enterprises dealing wholly independently with one another , then 
any profits which, but for those conditions, might have been expected to accrue to one 
of the enterprises, but , by reason of those conditions, have not so accrued, may be 
included in the profits of that enterprise and taxed accordingly. 

(2) Noth ing in this Article shall affect the application of any law of a Contrac t ing 
State relating to the determination of the tax liability of a person, including determinations 
in cases where the information available to the competen t authori ty of that State is 
inadequate to determine the income to be a t t r ibuted to an enterprise, provided that that 
law shall be applied, so far as the information available to the competent author i ty 
permits , consistently with the principles of this Article. 

(3) Where , according to the provisions of paragraph (1 ) , profits are included by one 
of the Cont rac t ing States in the profits of an enterprise, the other Contrac t ing State 
shall, on a claim being made by the other enterprise concerned, consistently with its law 
consider the inclusion so made and the provision of relief to that other enterprise in 
relation to the taxation of profits which the other State determines to be profits which, 
but for the par t icular conditions referred to in paragraph (1 ) , might have been expected 
to accrue to the first-mentioned enterprise. For the purpose of determining any such 
relief, d u e regard shall be had to the o ther provisions of this Agreement in relation to 
the na ture of the income and the competent authorit ies of the States shall if necessary 
consult each other . 

A R T I C L E 10 

Dividends 

(1) Dividends paid by a company which is a resident of one of the Contract ing States 
for the purposes of its tax, being dividends to which a resident of the other Contrac t ing 
Sta te is beneficially entit led, may be taxed in that other State . 

(2) Such dividends may be taxed in the Contrac t ing State of which the company paying 
the dividends is a resident for the purposes of its tax, and according to the law of that 
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State , but the tax so charged shall not exceed 15 per cent of the gross amount of the 
dividends. This paragraph shall not affect the taxation of the company in respect of the 
profits out of which the dividends are paid. 

(3) T h e term 'dividends ' as used in this Article means income from shares and other 
income assimilated to income from shares by the taxation law of the Contract ing State 
of which the company making the distribution is a resident for the purposes of its tax. 

(4) The provisions of paragraph (2) shall not apply if the person beneficially entitled 
to the dividends, being a resident of one of the Contract ing States, carries on business 
in the other Contrac t ing State of which the company paying the dividends is a resident, 
through a permanent establishment situated therein, or performs in that o ther State 
independent personal services from a fixed base situated therein, and the holding in 
respect of which the dividends are paid is effectively connected with such permanent 
establishment or fixed base. In any such case the provisions of Article 7 or Article 14, 
as the case may be, shall apply. 

(5) Dividends paid by a company which is a resident of one of the Contract ing States, 
being dividends to which a person who is not a resident of the other Contract ing State 
is beneficially entitled, shall be exempt from tax in that other Sta te except insofar as 
the holding in respect of which the dividends are paid is effectively connected with a 
pe rmanent establishment or fixed base situated in that o ther State. Provided that this 
paragraph shall not apply in relation to dgvidends paid by any company which is a 
resident of Australia for the purposes of Australian tax and which is also a resident of 
Finland for the purposes of Finnish tax. 

(6) Nothing in this Agreement shall be construed as preventing one of the Contract ing 
States from imposing on the income of a company which is a resident of the other 
Contract ing State, tax in addition to the taxes referred to in Article 2 in relation to the 
first-mentioned Contract ing State which are payable by a company which is a resident 
of the first-mentioned State, provided that any such additional tax shall not exceed 15 
per cent of the amount by which the taxable income of the first-mentioned company of 
a year of income exceeds the tax payable on that taxable income to the first-mentioned 
State . Any tax payable to one of the Contract ing States on the undistr ibuted profits of 
a company which is a resident of the other Contrac t ing State shall be calculated as if 
tha t company were not liable to the additional tax referred to in this paragraph and 
had paid dividends of such amoun t that tax equal to the amoun t of that additional tax 
would have been payable on the dividends in accordance with paragraph (2) of this 
Article. 

A R T I C L E 11 

Interest 

(1) Interest arising in one of the Contract ing States, being interest to which a resident 
of the other Contract ing State is beneficially entit led, may be taxed in that other State . 

(2) Such interest may be taxed in the Contract ing State in which it arises, and according 
to the law of that State, but the tax so charged shall not exceed 10 per cent of the 
gross amoun t of the interest. 

(3) T h e term ' interest ' as used in this Article includes interest from Government 
securities or from bonds or debentures, whether or not secured by mortgage and whether 
or not carrying a right to part icipate in profits, and interest from any other form of 
indebtedness as well as all other income assimilated to income from money lent by the 
taxat ion law of the Contract ing State in which the income arises. 
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(4) The provisions of paragraph (2) shall not apply if the person beneficially entitled 
to the interest, being a resident of one of the Contract ing States, carries on business in 
the other Contract ing State, in which the interest arises, through a permanent 
establishment situated therein, or performs in that other State independent personal 
services from a fixed base situated therein, and the indebtedness in respect of which the 
interest is paid is effectively connected with such permanent establishment or fixed base. 
In such a case, the provisions of Article 7 or Article 14, as the case may be, shall apply. 

( 5 ) Interest shall be deemed to arise in a Contract ing State when the payer is that State 
itself or a political subdivision or local authori ty of that State, a s tatutory authori ty of 
that State or of a political subdivision thereof or a person who is a resident of that State 
for the purposes of its tax. Where , however, the person paying the interest, whether he 
is a resident of one of the Contrac t ing States or not, has in one of the Contract ing 
States or outside both Contrac t ing States a pe rmanent establishment or fixed base in 
connect ion with which the indebtedness on which the interest is paid was incurred, and 
such interest is borne by such permanent establishment or fixed base, then such interest 
shall be deemed to arise in the State in which the permanent establishment or fixed 
base is si tuated. 

(6) Where , owing to a special relationship between the payer and the person beneficially 
enti t led to the interest, or between both of them and some other person, the amount of 
the interest paid, having regard to the indebtedness for which it is paid, exceeds the 
amoun t which might have been expected to have been agreed upon by the payer and 
the person so entitled in the absence of such relationship, the provisions of this Article 
shall apply only to the last-mentioned amount . In tha t case, the excess par t of the 
amoun t of the interest paid shall remain taxable according to the law of each Contrac t ing 
State , but subject to the other provisions of this Agreement . 

A R T I C L E 12 

Royalties 

(1) Royalt ies arising in one of the Contrac t ing States, being royalties to which a resident 
of the o ther Contract ing State is beneficially entitled, may be taxed in that other State. 

(2) Such royalties may be taxed in the Contract ing State in which they arise, and 
according to the law of that State, but the tax so charged shall not exceed 10 per cent 
of the gross amoun t of the royalties. 

(3) T h e term 'royalties ' as used in this Article means payments or credits, whether 
periodical or not, and however described or computed , to the extent to which they are 
made as consideration for: 

(a) the use of, or the right to use, any copyright, patent , design or model , plan, 
secret formula or process, t rademark , or other like property or right; 

(b) the use of, or the right to use, any industrial, commercial or scientific equipment ; 
(c) the supply of scientific, technical, industrial or commercial knowledge or 

information; 
(d) the supply of any assistance that is ancillary and subsidiary to, and is furnished 

as a means of enabling the application or enjoyment of, any such proper ty or 
right as is mentioned in sub-paragraph ( a ) , any such equipment as is mentioned 
in sub-paragraph (b) or any such knowledge or information as is mentioned in 
sub-paragraph (c ) ; 

(e) the use of, or the right to use: 
(i) motion picture films; 

(ii) films or video tapes for use in connection with television; or 

(iii) tapes for use in connection with radio broadcasting; or 
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(f) total or partial forbearance in respect of the use or supply of any proper ty or 

right referred to in this paragraph. 

(4) T h e provisions of paragraph (2) shall not apply if the person beneficially entitled 
to the royalties, being a resident of one of the Contract ing States, carries on business in 
the other Contrac t ing State, in which the royalties arise, through a pe rmanen t 
establishment situated therein, or performs in that other State independent personal 
services from a fixed base situated therein, and the proper ty or right in respect of which 
the royalties are paid or credited is effectively connected with such permanent 
establishment or fixed base. In such a case, the provisions of Article 7 or Article 14, as 
the case may be, shall apply. 

(5) Royalties shall be deemed to arise in a Contrac t ing State when the payer is that 
State itself or a political subdivision or local author i ty of that State, a s tatutory authori ty 
of that State or of a political subdivision thereof or a person who is a resident of that 
State for the purposes of its tax. Where , however, the person paying the royalties, 
whether he is a resident of one of the Contract ing States or not, has in one of the 
Contrac t ing States or outside both Contrac t ing States a pe rmanent establishment or 
fixed base in connection with which the liability to pay the royalties was incurred, and 
the royalties are borne by the permanent establishment or fixed base, then the royalties 
shall be deemed to arise in the Sta te in which the permanent establishment or fixed 
base is situated. 

(6) Where, owing to a special relationship between the payer and the person beneficially 
enti t led to the royalties, or between both of them and some other person, the amount 
of the royalties paid or credited, having regard to what they are paid or credited for, 
exceeds the amoun t which might have been expected to have been agreed upon by the 
payer and the person so entitled in the absence of such relationship, the provisions of 
this Article shall apply only to the last-mentioned amount . In that case, the excess par t 
of the amoun t of the royalties paid or credited shall remain taxable according to the 
law of each Contract ing State , but subject to the other provisions of this Agreement . 

A R T I C L E 13 

Income F r o m Alienation of Proper ty 

(1) Income from the alienation of real proper ty may be taxed in the Contract ing State 
in which that proper ty is situated. 

(2) For the purposes of this Article, the term 'real proper ty ' : 
(a) in the case of Austral ia, shall have the meaning which it has under the laws of 

Austral ia and shall include: 
(i) a lease of land or any other direct interest in or over land; 

(ii) rights to exploit, or to explore for, na tura l resources; and 
(iii) shares or comparable interests in a company, the assets of which consist 

wholly or principally of direct interests in or over land in one of the 
Contrac t ing States or of rights to exploit, or to explore for, natural 
resources in one of the Contrac t ing States; and 

(b) in the case of Finland, shall have the same meaning that it has for t he purposes 
of Article 6 and shall include shares or o ther corpora te rights in a company 
which entit le the owner of those shares or other corpora te rights to the 
enjoyment of real proper ty held by the company and situated in Finland. 

(3) Real proper ty shall be deemed to be situated: 
(a ) where it consists of direct interests in or over land—in the Contract ing State in 

which the land is si tuated; 
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(b) where it consists of rights to exploit, or to explore for, natural resources—in 

the Contract ing State in which the natural resources are situated or the 
exploration may take place; 

(c) where it consists of shares or comparable interests in a company, the assets of 
which consist wholly or principally of direct interests in or over land in one of 
the Contract ing States or of rights to exploit, or to explore for, natural resources 
in one of the Contract ing States—in the Contract ing State in which the assets 
or the principal assets of the company are situated; and 

(d) where it consists of any of the rights or proper ty referred to in sub-paragraph 
(2) (b) of Article 6 or shares or other corpora te rights referred to in paragraph 
(5) of Article 6—in Finland. 

A R T I C L E 14 

Independent Personal Services 

(1) Income derived by an individual who is a resident of one of the Contract ing States 
in respect of professional services or other independent activities of a similar character 
shall be taxable only in that State unless he has a fixed base regularly available to him 
in the o ther Contract ing State for the purpose of performing his activities. If he has 
such a fixed base, the income may be taxed in the other State but only so much of it as 
is a t t r ibutable to activities exercised from that fixed base. 

(2) The term 'professional services' includes services performed in the exercise of 
independent scientific, literary, artistic, educational or teaching activities as well as in 
the exercise of the independent activities of physicians, lawyers, engineers, architects , 
dentists and accountants . 

A R T I C L E 15 

Dependent Personal Services 

(1) Subject to the provisions of Articles 16, 18 and 19, salaries, wages and other similar 
remunera t ion derived by an individual who is a resident of one of the Contract ing States 
in respect of an employment shall be taxable only in that State unless the employment 
is exercised in the other Contract ing State. If the employment is so exercised, such 
remunera t ion as is derived from that exercise may be taxed in that other State. 

(2) Notwiths tanding the provisions of paragraph (1 ) , remunerat ion derived by an 
individual who is a resident of one of the Contract ing States in respect of an employment 
exercised in the other Contract ing State shall be taxable only in the first-mentioned 
Sta te if: 

(a) the recipient is present in that o ther State for a period or periods not exceeding 
in the aggregate 183 days in the year of income of that o ther State; 

(b) the remunerat ion is paid by, or on behalf of, an employer who is not a resident 
of that o ther State; 

(c) the remunerat ion is not deductible in determining taxable profits of a pe rmanent 
establishment or a fixed base which the employer has in that other State; and 

(d) the remunerat ion is, or upon the application of this Article will be, subject to 
tax in the first-mentioned State. 

(3) Notwi ths tanding the preceding provisions of this Article, remunerat ion in respect of 
an employment exercised aboard a ship or aircraft opera ted in international traffic by a 
resident of one of the Contract ing States may be taxed in that State. 
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A R T I C L E 16 

Directors ' Fees 

Directors ' fees and similar payments derived by a resident of one of the Contract ing 
States in his capacity as a member of the board of directors or of a similar organ of a 
company which is resident of the other Contract ing State may be taxed in that o ther 
State. 

A R T I C L E 17 

Entertainers 

(1) Notwithstanding the provisions of Articles 14 and 15, income derived by entertainers 
(such as theatrical , motion picture, radio or television artistes and musicians and 
athletes) from their personal activities as such may be taxed in the Contract ing State in 
which these activities are exercised. 

(2) Where income in respect of the personal activities of an enter tainer as such accrues 
not to that enter tainer but to another person, that income may, notwithstanding the 
provisions of Articles 7, 14 and 15, be taxed in the Contract ing State in which the 
activities of the entertainer are exercised. 

A R T I C L E 18 

Pensions and Annuit ies 

(1) Subject to the provisions of paragraph (3 ) , any pension or annui ty paid to a 
resident of one of the Contract ing States shall be taxable only in that State. 

(2) The term 'annui ty ' means a stated sum payable periodically at stated times during 
life or during a specified or ascertainable period of t ime under an obligation to make 
the payments in return for adequate and full consideration in money or money's worth. 

(3) Pensions paid by one of the Contract ing States, a political subdivision or a s tatutory 
authori ty of that State or a political subdivision thereof or a local author i ty of that 
State to any individual in respect of services rendered to that State, political subdivision, 
s ta tutory authori ty or local authori ty, as the case may be, and pensions paid and other 
payments made under the social security legislation of one of the Contract ing States 
may be taxed in that State. The provisions of this paragraph shall apply only to 
individuals who are citizens or nationals of the Contract ing State from which the 
payments are made. 

(4) Any alimony or o ther maintenance payment arising in one of the Contract ing States 
and paid to a resident of the other Contract ing State shall be taxable only in the first-
ment ioned State. 

A R T I C L E 19 

Government Service 

(1) Remunera t ion , o ther than a pension or annuity, paid by one of the Contract ing 
States, a political subdivision or local author i ty of that State or a s tatutory authori ty of 
that State or a political subdivision thereof to any individual in respect of services 
rendered to that State, political subdivision, local authori ty or s ta tutory authori ty , as the 
case may be, shall be taxable only in that State . However , such remunerat ion shall be 
taxable only in the other Contrac t ing State if the services are rendered in that o ther 
State and the recipient is a resident of that o ther State who: 

(a) is a citizen or national of that State; or 
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(b) did not become a resident of that State solely for the purpose of performing 

the services. 

(2) The provisions of paragraph (1) shall not apply to remunera t ion in respect of 
services rendered in connection with any t rade or business carried on by one of the 
Cont rac t ing States, a political subdivision or local authori ty of tha t State or by a 
s ta tu tory authori ty of that State or of a political subdivision thereof. In such a case, the 
provisions of Article 15 or Article 16, as the case may be, shall apply. 

A R T I C L E 20 

Students 

Where a student, who is a resident of one of the Contract ing States or who was a 
resident of that State immediately before visiting the other Contrac t ing State and who 
is temporar i ly present in that o ther State solely for the purpose of his education, receives 
payments from sources outside that o ther State for the purpose of his maintenance or 
educat ion, those payments shall be exempt from tax in that o ther State. 

A R T I C L E 21 

Income Not Expressly Ment ioned 

(1) I tems of income of a resident of one of the Contract ing States which are not 
expressly ment ioned in the foregoing Articles of this Agreement shall be taxable only in 
that State . 

(2) However , any such income derived by a resident of one of the Contract ing States 
from sources in the other Cont rac t ing State may also be taxed in that o ther State. 

(3) T h e provisions of paragraph (1) shall not apply to income derived by a resident of 
one of the Contract ing States where that income is effectively connected with a 
pe rmanen t establishment or fixed base si tuated in the other Contract ing State. In such 
a case, the provisions of Article 7 or Article 14, as the case may be, shall apply. 

A R T I C L E 22 

Source of Income 

(1) Income derived by a resident of Finland which, under any one or more of Articles 
6 to 8, Articles 10 to 19 and Article 21 , may be taxed in Australia shall for the purposes 
of the income tax law of Austral ia be deemed to be income from sources in Australia. 

(2) Income derived by a resident of Australia which, under any one or more of Articles 
6 to 8, Articles 10 to 19 and Article 21 , may be taxed in Finland shall for the purposes 
of pa ragraph (1) of Article 23 and of the income tax law of Australia be deemed to be 
income from sources in Finland. 

A R T I C L E 23 

Methods of Elimination of Double Taxation 

(1) Subject to the provisions of the law of Australia from time to t ime in force which 
relate to the al lowance of a credit against Australian tax of tax paid in a count ry outside 
Austral ia (which shall not affect the general principle hereof), Finnish tax, o ther than 
that paid by reason of the provisions of sub-paragraph (c) of paragraph (2) of this 
Article, paid under the law of Finland and in accordance with this Agreement , whether 
directly or by deduction, in respect of income derived by a person who is a resident of 
Austral ia from sources in Finland (not including, in the case of a dividend, tax paid in 
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respect of the profits out of which the dividend is paid) shall be allowed as a credit 
against Austral ian tax payable in respect of that income. 

(2) In the case of Finland double taxation shall be eliminated as follows: 
(a) where a resident of Finland derives income which, in accordance with the 

provisions of this Agreement, may be taxed in Australia, Finland shall, subject 
to the provisions of sub-paragraph (b ) , allow as a deduction from the tax on 
income of that person, an amount equal to the tax on income paid in Australia. 
Such deduction shall not, however, exceed that par t of the tax on income, as 
computed before the deduction is given, which is a t t r ibutable to the income 
which may be taxed in Australia; 

(b) dividends paid by a company which is a resident of Austral ia to a company 
which is a resident of Finland shall be exempt from Finnish tax to the extent 
that the dividends would have been exempt from tax under Finnish taxat ion 
law if both companies had been residents of Finland; 

(c) notwithstanding any other provision of this Agreement , an individual who is a 
resident of Australia and, under Finnish taxation law with respect to Finnish 
tax, also is regarded as a resident of Finland may be taxed in Finland. However, 
Finland shall allow any Austral ian tax paid on the income as a deduction from 
Finnish tax in accordance with the provisions of sub-paragraph (a ) . The provisions 
of this sub-paragraph shall apply only to nationals of Finland; 

(d) where in accordance with any provision of this Agreement any income derived 
by a resident of Finland is exempt from tax in Finland, Finland may 
nevertheless, in calculating the amoun t of tax on any other income of such 
resident, take into account the exempted income. 

A R T I C L E 24 

Mutua l Agreement Procedure 

(1) Where a resident of one of the Cont rac t ing States considers that the actions of the 
competent authori ty of one or both of the Contract ing States result or will result for 
him in taxation not in accordance with this Agreement , he may, notwithstanding the 
remedies provided by the national laws of those States, present his case to the competent 
authori ty of the Contract ing State of which he is a resident. The case must be presented 
within three years from the first notification of the action giving rise to taxat ion not in 
accordance with this Agreement. 

(2) The competent authori ty shall endeavour, if the claim appears to it to be justified 
and if it is not itself able to arrive at an appropr ia te solution, to resolve the case by 
mutua l agreement with the competent authori ty of the other Contract ing State, with a 
view to the avoidance of taxation not in accordance with this Agreement . The solution 
so reached shall be implemented notwithstanding any t ime limits in the national laws of 
the Cont rac t ing States. 

(3) T h e competent authorit ies of the Contrac t ing States shall jointly endeavour to 
resolve by mutua l agreement any difficulties or doubts arising as to the interpretat ion or 
applicat ion of this Agreement . 

(4) The competent authorit ies of the Contract ing States may communica te with each 
o ther directly for the purpose of giving effect to the provisions of this Agreement. 
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A R T I C L E 25 

Exchange of Information 

( 1 ) The competent authori t ies of the Contract ing States shall exchange such information 
as is necessary for carrying out of this Agreement or of the domestic laws of the 
Cont rac t ing States concerning the taxes to which this Agreement applies insofar as the 
taxat ion thereunder is not contrary to this Agreement . The exchange of information is 
not restricted by Article 1. Any information received by the competent authori ty of a 
Cont rac t ing State shall be t reated as secret in the same manner as information obtained 
under the domestic laws of that State and shall be disclosed only to persons or authori t ies 
( including courts and administrat ive bodies) concerned with the assessment or collection 
of, the enforcement or prosecution in respect of, or the determinat ion of appeals in 
relation to, the taxes to which this Agreement applies and shall be used only for such 
purposes. 

(2) In no case shall the provisions of paragraph (1) be construed so as to impose on a 
Cont rac t ing State the obligation: 

(a) to carry out administrat ive measures at variance with the laws or the 
administrat ive practice of that or of the other Contrac t ing State; 

(b) to supply information which is not obtainable under the laws or in the normal 
course of the administrat ion of that or of the other Contract ing State; 

(c) to supply information which would disclose any t rade, business, industrial, 
commercial or professional secret or t rade process, or to supply information the 
disclosure of which would be contrary to public policy (ordre publ ic) . 

A R T I C L E 26 

Diplomatic and Consular Officials 

Noth ing in this Agreement shall affect the fiscal privileges of diplomatic or consular 
officials under the general rules of international law or under the provisions of special 
internat ional agreements. 

A R T I C L E 27 

Ent ry into Force 

This Agreement shall enter into force on the thirty-first day after the date on which 
the Cont rac t ing States exchange notes through the diplomatic channel notifying each 
o ther that the last of such things has been done as is necessary to give this Agreement 
the force of law in Australia and in Finland, as the case may be, and thereupon this 
Agreement shall have effect: 

(a) in Australia: 
(i) in respect of withholding tax on income that is derived by a non-resident, 

in relation to income derived on or after 1 January in the calendar year 
next following that in which the Agreement enters into force; 

(ii) in respect of other Australian tax, in relation to income of any year of 
income beginning on or after 1 July in the calendar year next following 
that in which the Agreement enters into force; 

(b) in Finland: 
(i) in respect of taxes withheld at source, to income derived on or after 1 

January in the calendar year next following the year in which the 
Agreement enters into force; 

(ii) in respect of o ther Finnish tax on income, to taxes chargeable for any 
taxable year beginning on or after 1 January in the calendar year next 
following the year in which the Agreement enters into force. 
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A R T I C L E 28 

Terminat ion 

This Agreement shall cont inue in effect indefinitely, but either of the Contract ing 
States may, on or before 30 June in any calendar year beginning after the expiration of 
5 years from the date of its entry into force, give to the other Contract ing Sta te through 
the diplomatic channel written notice of termination and, in that event, this Agreement 
shall cease to be effective: 

(a) in Australia: 
(i) in respect of withholding tax on income that is derived by a non-resident, 

in relation to income derived on or after 1 January in the calendar year 
next following that in which the notice of termination is given; 

(ii) in respect of other Australian tax, in relation to income of any year of 
income beginning on or after 1 July in the calendar year next following 
that in which the notice of termination is given; 

(b) in Finland: 
(i) in respect of taxes withheld at source, to income derived on or after 1 

January in the calendar year next following the year in which the notice 
is given; 

(ii) in respect of other Finnish tax on income, to taxes chargeable for any 
taxable year beginning on or after 1 January in the calendar year next 
following the year in which the notice is given. 

IN W I T N E S S W H E R E O F the undersigned, duly authorised thereto, have signed 
this Agreement . 

D O N E at Canber ra this twelfth day of September One thousand nine hundred and 
eighty-four in duplicate in the English and Finnish languages, both texts being equally 
authent ic . 

P A U L K E A T I N G 
F O R T H E G O V E R N M E N T 
O F A U S T R A L I A 

J E R M U L A I N E 
F O R T H E G O V E R N M E N T 
O F F I N L A N D 

P R O T O C O L 

T H E G O V E R N M E N T O F A U S T R A L I A A N D 
T H E G O V E R N M E N T O F F I N L A N D 

H A V E A G R E E D A T T H E S I G N I N G today of the Agreement between the two 
States for the avoidance of double taxation and the prevention of fiscal evasion with 
respect to taxes on income upon the following provisions which shall form an integral 
par t of the said Agreement . 

If, in an agreement for the avoidance of double taxat ion that is made after 12 
September 1984 between Australia and a third State, being a State that is a member of 
the Organisation for Economic Co-operat ion and Development 

(a) Austral ia agrees to limit the rate of its taxation: 
(i) on dividends paid by a company which is a resident of Australia for the 

purposes of Australian tax to which a company tha t is a resident of the 
third State is entitled, to a rate less than that provided in paragraph (2) 
of Article 10; or 

(ii) on interest arising in Australia to which a resident of the third State is 
entit led, to a rate less than that provided in paragraph (2) of Article 11; 
or 

(iii) on royalties arising in Australia to which a resident of the third State is 
entit led, to a rate less than that provided in paragraph (2) of Article 12; 
or 
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SCHEDULE—continued 
(b) there is included a Non-Discriminat ion Article, 

the Government of Austral ia shall immediately inform the Governmen t of Finland in 
writing through the diplomatic channel and shall enter into negotiations with the 
Gove rnmen t of Finland, in the case of paragraph ( a ) , to review the provisions specified 
in that paragraph in order to provide the same t rea tment for Finland as tha t provided 
for the third State and, in the case of paragraph (b ) , in order to provide the same 
t r ea tment for Finland as that provided for the third State . 

IN W I T N E S S W H E R E O F the undersigned, duly authorised thereto , have signed 
this Protocol. 

D O N E at Canberra this twelfth day of September One thousand nine hundred and 
eighty-four in duplicate in the English and Finnish languages, both texts being equally 
au thent ic . 

P A U L K E A T I N G 
F O R T H E G O V E R N M E N T 
O F A U S T R A L I A 

J E R M U L A I N E 
F O R T H E G O V E R N M E N T 
O F F I N L A N D " . 
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No. 20, 1974); Nos. 26 and 126, 1974; Nos. 80 and 1 17, 1975; Nos. 50, 53, 56, 98, 
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1959; Nos. 19 and 29, 1960; No . 71 , 1963; No. 112, 1964; No. 105, 1965; No. 17, 
1966; Nos. 39 and 86, 1967; No. 3, 1968; No. 24, 1969; No. 48, 1972; Nos. 11 and 
216, 1973; No. 129, 1974; No. 119, 1975; Nos. 52, 55 and 143, 1976; No. 134, 1977; 
No. 87, 1978; Nos. 23 and 127, 1980; Nos. 28, 110, 143 and 154, 1981; Nos. 51 and 
57, 1983; and Nos. 123 and 125, 1984. 

8. No . 1, 1953, as amended. For previous amendments , see Nos. 28, 39, 40 and 52, 
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[Minister's second reading speech made in— 
House of Representatives on 17 October 1985 
Senate on 3 December 1985] 
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