AUSTRALIA (L
AN\ AP IIITI
/s AN

Carriage of Goods by Sea Act 1991
REPRINT 1

Reprinted asin force on 24 March 1998

(includes amendments up to Act No. 123 of 1997)






Contents

Part 1—Preliminary 1
1 Short title [SEENOIE 1] ...ecveivivieciesieeeee e e 1
2 Commencement [SEE NOE 1] ......voieeiriiieiere e 1
2A When Part 3 and Schedule 2 may commence.........ccceeeevvenereeieeenens 1
3 OBJECE OF ATt e e 2
4 INEEIPIrELALION. ...ttt 3
5 ACE O DINA CrOWN......ceiiiiiie e 3
6 Extension to external TerTitOrES. ..o veirieririeeseesee e 3
Part 2—Application of the Amended Hague Rules etc. 4
7 The amended Hague RUIES............coviiiiiieirecereesee s 4
8 The amended Hague Rules to have the force of law ..........ccccevveveeeanee 5
9 FQLA= g 0l = = Lo o OSSR 5
10 Application of the amended Hague RUIES...........ccceevvieiiviinerecicenne 5
11 Construction and juriSdiCtion ...........cccoceorenineneieeeeeese e 6
Part 3—Application of the Hamburg Rules etc. 8
12 The Hamburg RUIES........coo o 8
13 The Hamburg Rules to have the force of law........cccoeeeivvieievicicenee 8
14 INEEIPIELALION. ....cviieeieee et 8
15 Application of the Hamburg RUIES............cccoeoneinieienecee 8
16 CONSITUCTION.....ctiteeeeeeiet et 8
Part 4—Miscellaneous 10
17 Absolute undertaking to provide a seaworthy ship not implied ......... 10
18 Act prevails over certain provisions of the Trade Practices Act
FOT4 ot 10
19 Act not to affect operation of certain provisions...........ccccoeeeeeeeneenn 10
20 Repeal of the Sea-Carriage of Goods Act 1924 fC...........cccerveverennene. 10
21 Repeal of section 2C of the International Arbitration Act 1974
and substitution of NEW SECLION ...........cciiririreeeee e 10
22 REQUIBLTONS ...ttt 11
Schedule 1—The amended Hague Rules (unmodified text) 12
Schedule 2—The Hamburg Rules 22

Carriage of Goods by Sea Act 1991 i






Preliminary Part 1

Section 1

An Act relating to the carriage of goods by sea, and for related purposes

Part 1—Preliminary

1 Short title [seeNote 1]

This Act may be cited as the Carriage of Goods by Sea Act 1991.

2 Commencement [see Note 1]

(D

)

©)

Subject to subsection (2), this Act commences on the day on which
it receives the Royal Assent.

Subject to subsection (3), Part 3 and Schedule 2 commence as
provided in section 2A.

If, within 10 years of the commencement of this section, the
Minister has not tabled a statement in accordance with subsection
2A\(4) setting out a decision that the amended Hague Rules should
be replaced by the Hamburg Rules, Part 3 and Schedule 2, and
section 2A, are repealed on the first day after the end of that 10
years.

2A When Part 3 and Schedule 2 may commence

(D

)

©)

The Minister must, from time to time while Part 3 and Schedule 2
have not commenced, review the question of whether the amended
Hague Rules should be replaced by the Hamburg Rules.

The first review must be completed within 5 years of the
commencement of this section. Subsequent reviews must be
completed within 5 years of the previous review. For this purpose,
areview is completed when the tabling requirement in subsection
(4) has been complied with.

In conducting areview, the Minister must:

(a) consider the extent to which the Hamburg Rules have been
adopted internationally, in particular by Australia’ s major
trading partners; and

(b) consult with representatives of shippers, ship owners,
carriers, cargo owners, marine insurers and maritime law
associations on the question whether the amended Hague
Rules should be replaced by the Hamburg Rules.
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Part 1 Preliminary

Section 3

The Minister must then go on to decide in writing if the amended
Hague Rules should be so replaced.

(4) A statement setting out the Minister’s decision on areview, and
explaining the reasons for that decision, isto betabled in each
House of the Parliament within 15 sitting days of that House after
the making of the decision.

(5) If the Minister tables a statement in each House of the Parliament
in accordance with subsection (4) setting out a decision that the
amended Hague Rules should be replaced by the Hamburg Rules,
the Governor-General may, by Proclamation, fix a day (subject to
subsection (6)) for the commencement of Part 3 and Schedule 2.
That Part and Schedule then commence on that day.

(6) The day fixed under subsection (5) must be at least 6 months after
the tabling requirement in subsection (4) has been complied with.

(7) If:
(@) The Minister’s decision on areview is that the amended
Hague Rules should be replaced by the Hamburg Rules; and
(b) Part 3 and Schedule 2 do not commence under subsection (5)
within 12 months of the tabling requirement in subsection (4)
being complied with;
Part 3 and Schedule 2 commence on the first day after the end of
that period.

3 Object of Act

(1) The object of this Act isto introduce a regime of marine cargo
liability that:
(a) isup-to-date, equitable and efficient; and
(b) is compatible with arrangements existing in countries that are
major trading partners of Australia; and
(c) takesinto account developments within the United Nationsin
relation to marine cargo liability arrangements.

(2) The object of the Act isto be achieved by:

() asafirst step—replacing the Sea-Carriage of Goods Act
1924 with provisions that give effect to the Brussels
Convention as amended by the Visby Protocol and the SDR
Protocol, and as modified in accordance with regulations
under section 7; and
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Preliminary Part 1

Section 4

(b) asasecond step—replacing those provisions with provisions
that give effect to the Hamburg Convention, if the Minister
decides, after conducting areview, that those provisions
should be so replaced.

4 |nterpretation

(D

)

In this Act:
amended Hague Rules has the meaning given in section 7.

Australia, when used in a geographical sense, includes the external
Territories.

Brussels Convention means the International Convention for the
Unification of Certain Rules of Law relating to Bills of Lading,
done at Brussels on 25 August 1924.

Hamburg Convention means the United Nations Convention on
the Carriage of Goods by Sea, being Annex | of the Final Act of
the United Nations Conference on the Carriage of Goods by Sea
done at Hamburg on 31 March 1978.

Hamburg Rules has the meaning given in section 12.

marine insurers means insurers who provide marine insurance,
whether or not they aso provide other kinds of insurance, and
includes Australian representatives of member Associations of the
International Group of Protection and Indemnity Associations.

maritime law associations means law associations with an interest
in maritime law, whether or not they are also interested in other
areas of law.

SDR Protocol means the Protocol amending the Brussels
Convention, as amended by the Visby Protocol, done at Brussels
on 21 December 1979.

Visby Protocol means the Protocol amending the Brussels
Convention, done at Brussels on 23 February 1968.

A referencein this Act to a non-negotiable document includes a
reference to a seawaybill.

5 Act to bind Crown

This Act binds the Crown in each of its capacities.

6 Extension toexternal Territories

This Act extends to all the externa Territories.
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Part 2 Application of the Amended Hague Rules etc.

Section 7

Part 2—Application of the Amended Hague Rules

etc.

7 Theamended Hague Rules

(D

)

©)

The amended Hague Rules consists of the text set out in Schedule
1, as modified in accordance with the Schedule of modifications
referred to in subsection (2). The text set out in Schedule 1 (inits
unmodified form) is the English trandation of Articles 1 to 10 of
the Brussels Convention, as amended by Articles 1 to 5 of the
Visby Protocol and Article Il of the SDR Protocol.

The regulations may amend this Act to add a Schedule (the
Schedule of modifications) that modifies the text set out in
Schedule 1 for the following purposes:

(a) to provide for the coverage of awider range of sea carriage
documents (including documents in electronic form);

(b) to provide for the coverage of contracts for the carriage of
goods by seafrom places in countries outside Australiato
placesin Australiain situations where the contracts do not
incorporate, or do not otherwise have effect subject to, a
relevant international convention (see subsection (6));

(c) to provide for increased coverage of deck cargo;

(d) to extend the period during which carriers may incur liability;

(e) toprovidefor carriersto beliable for lossdue to delay in
circumstances identified as being inexcusable.

The modifications do not actually amend the text set out in
Schedule 1, however the text has effect for the purposes of this Act
asif it were modified in accordance with the Schedul e of
modifications.

The regulations may:
(a) amend the Schedule of modifications, but only in connection
with the purposes set out in subsection (2); and
(b) amend the provisions of this Part to the extent necessary or
appropriate, having regard to the modifications set out in the
Schedule of modifications asin force from time to time.
Note: For example, regulations extending the range of sea carriage

documents to be covered by the text in Schedule 1 may create a need
for associated amendments of sections 10 and 11.
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Application of the Amended Hague Rules etc. Part 2

Section 8

(4) Before regulations are made for the purposes of this section, the
Minister must consult with representatives of shippers, ship
owners, carriers, cargo owners, marine insurers and maritime law
associations about the regulations that are proposed to be made.

(5) For the purposes of the Amendments Incor poration Act 1905,
amendments made by regulations for the purposes of this section
areto betreated asif they had been made by an Act.

Note: This subsection ensures that the amendments can be incorporated in a
reprint of the Act.
(6) Inthissection:
relevant international convention means:
(a) the Brussels Convention; or

(b) the Brussels Convention as amended by either or both of the
Visby Protocol and the SDR Protocol; or

(c) the Hamburg Convention.

8 Theamended Hague Rulesto have the for ce of law

Subject to section 10, the amended Hague Rules have the force of
law in Australia.

9 Interpretation

In this Part and the amended Hague Rules, unless the contrary
intention appears, aword or expression has the same meaning as it
has in the Brussels Convention as amended by the Visby Protocol
and the SDR Protocol.

10 Application of the amended Hague Rules

(1) The amended Hague Rules only apply to a contract of carriage of
goods by seathat:
(a) is made on or after the commencement of this Part and before
the commencement of Part 3; and
(b) isacontract:
(i) of akind referred toin Article 10 of the amended Hague
Rules; or
(i) subject to subsection (2), for the carriage of goods by
seafrom aport in Australiato another port in Australia,
being a contract that is contained in or evidenced by a
bill of lading or similar document of title; or

Carriage of Goods by Sea Act 1991 5



Part 2 Application of the Amended Hague Rules etc.

Section 11

(iif) contained in or evidenced by a non-negotiable
document (other than a bill of lading or similar
document of title), being a contract that contains express
provision to the effect that the amended Hague Rules
are to govern the contract asif the document were a hill
of lading.

(2) The amended Hague Rules do not apply in relation to the carriage
of goods by seafrom aport in any State or Territory in Australiato
any other port in that State or Territory.

11 Construction and jurisdiction

(1) All partiesto:

(@) ahill of lading, or asimilar document of title, relating to the
carriage of goods from any place in Australiato any place
outside Australia; or

(b) anon-negotiable document of akind mentioned in
subparagraph 10(1)(b)(iii), relating to such a carriage of
goods,

are taken to have intended to contract according to the lawsin
force at the place of shipment.

(2) An agreement (whether madein Australia or elsewhere) has no
effect so far asit purportsto:

(@) preclude or limit the effect of subsection (1) in respect of a
bill of lading or a document mentioned in that subsection; or

(b) preclude or limit the jurisdiction of a court of the
Commonwealth or of a State or Territory in respect of abill
of lading or a document mentioned in subsection (1); or

(c) preclude or limit the jurisdiction of a court of the
Commonwealth or of a State or Territory in respect of:

(i) abill of lading, or asimilar document of title, relating to
the carriage of goods from any place outside Australia
to any placein Australia; or

(ii) anon-negotiable document of akind mentioned in
subparagraph 10(1)(b)(iii) relating to such a carriage of
goods.

(3) Anagreement, or aprovision of an agreement, that provides for the

resolution of adispute by arbitration is not made ineffective by
subsection (2) (despite the fact that it may preclude or limit the
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Application of the Amended Hague Rules etc. Part 2

Section 11

jurisdiction of a court) if, under the agreement or provision, the
arbitration must be conducted in Australia.

Carriage of Goods by Sea Act 1991 7



Part 3 Application of the Hamburg Rules etc.

Section 12

Part 3—Application of the Hamburg Rules etc.

12 The Hamburg Rules

A reference in this Act to the Hamburg Rules is areference to the
English text of:

(a) Articles1to 26 (inclusive) of the Hamburg Convention; and

(b) Annex Il of the Final Act of the United Nations Conference
on the Carriage of Goods by Sea done at Hamburg on 31
March 1978;

as set out in Schedule 2.

13 TheHamburg Rulesto have the force of law

Subject to section 15, the Hamburg Rules have the force of law in
Australia.

14 Interpretation

In this Part and the Hamburg Rules, unless the contrary intention
appears, aword or expression has the same meaning asit hasin the
Hamburg Convention.

15 Application of the Hamburg Rules

(1) The Hamburg Rules apply to a contract of carriage by seathat:
(a) ismade on or after the commencement of this Part; and
(b) isacontract:
(i) of akind referred toin Article 2 of the Hamburg Rules;
or

(i) subject to subsection (2), for the carriage by seafrom a
port in Australiato another port in Australia.

(2) The Hamburg Rules do not apply to any contract of carriage by sea
from aport in any State or Territory in Australiato any other port
in that State or Territory.

16 Construction

(1) All partiesto a contract of carriage by searelating to the carriage
of goods from any place in Australiato any place outside Australia
are taken to have intended to contract according to the provisions
of thisAct.
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Application of the Hamburg Rules etc. Part 3

Section 16

(2) Anagreement (whether made in Australia or elsewhere) has no
effect so far asit purports to preclude or limit the effect of
subsection (1) in respect of such a contract.

Carriage of Goods by Sea Act 1991 9



Part 4 Miscellaneous

Section 17

Part 4—M iscellaneous

17 Absolute undertaking to provide a seaworthy ship not implied

Thereisnot to be implied in any contract for the carriage of goods
by seato which Part 2 or 3 of this Act applies any absolute
undertaking by the carrier of the goods to provide a seaworthy
ship.

18 Act prevailsover certain provisions of the Trade Practices Act
1974

The provisions of this Act prevail over the provisions of Division 2
of Part V of the Trade Practices Act 1974 to the extent of any
inconsistency.

19 Act not to affect operation of certain provisions
Nothing in this Act affects the operation of

(@) Division 10 of Part IV or Division 2 of Part VIII of the
Navigation Act 1912; or

(b) the Limitation of Liability for Maritime Claims Act 1989.

20 Repeal of the Sea-Carriage of Goods Act 1924 etc.
(1) The Sea-Carriage of Goods Act 1924 is repealed.

(2) The Sea-Carriage of Goods Act 1924, asin force immediately
before the commencement of this section, continuesto apply to a
contract of carriage of goods by sea after that commencement if:

(a) the contract was made before that commencement; and

(b) that Act would have applied but for the operation of
subsection (1).

21 Repeal of section 2C of the International Arbitration Act 1974 and
substitution of new section

Section 2C of the International Arbitration Act 1974 isrepealed
and the following section is substituted:

“2C Carriage of goods by sea
Nothing in this Act affects:
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Miscellaneous Part 4

Section 22

(a) the continued operation of section 9 of the Sea-Carriage
of Goods Act 1924 under subsection 20(2) of the
Carriage of Goods by Sea Act 1991; or

(b) the operation of section 11 or 16 of the Carriage of
Goods by Sea Act 1991.”

22 Regulations
The Governor-General may make regulations prescribing matters:
() required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

Carriage of Goods by Sea Act 1991 11



Schedule 1

Schedule 1—The amended Hague Rules (unmodified text)

Note: See section 7. Thistext may be modified in accordance with
subsection 7(2).
Section 7

ARTICLE 1

In this convention the following words are employed, with the

meanings set out below:—

(@ “Carrier” includesthe owner or the charterer who enters
into a contract of carriage with a shipper.

(b) “Contract of carriage” applies only to contracts of carriage
covered by ahill of lading or any similar document of title,
in so far as such document relates to the carriage of goods
by sea, including any bill of lading or any similar
document as aforesaid issued under or pursuant to a charter
party from the moment at which such bill of lading or
similar document of title regulates the relations between a
carrier and a holder of the same.

() “Goods’ includes goods, wares, merchandise, and articles
of every kind whatsoever except live animals and cargo
which by the contract of carriageis stated as being carried
on deck and is so carried.

(d) “Ship” means any vessel used for the carriage of goods by
sea.

(e) “Carriage of goods’ covers the period from the time when
the goods are loaded on to the time they are discharged
from the ship.

ARTICLE 2

Subject to the provisions of Article 6, under every contract of
carriage of goods by seathe carrier, in relation to the loading,
handling, stowage, carriage, custody, care and discharge of such
goods, shall be subject to the responsibilities and liahilities, and
entitled to the rights and immunities hereinafter set forth.

ARTICLE 3

1. Thecarrier shall be bound before and at the beginning of the
voyage to exercise due diligence to—

(@ Makethe ship seaworthy.
(b) Properly man, equip and supply the ship.
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Schedule 1

(c) Makethe holds, refrigerating and cool chambers, and al
other parts of the ship in which goods are carried, fit and
safe for their reception, carriage and preservation.

2. Subject to the provisions of Article 4, the carrier shall

properly and carefully load, handle, stow, carry, keep, care for, and
discharge the goods carried.

3. After receiving the goods into his charge the carrier or the
master or agent of the carrier shall, on demand of the shipper, issue
to the shipper a bill of lading showing among other things—

(8 Theleading marks necessary for identification of the goods
as the same are furnished in writing by the shipper before
the loading of such goods starts, provided such marks are
stamped or otherwise shown clearly upon the goods if
uncovered, or on the cases or coverings in which such
goods are contained, in such amanner as should ordinarily
remain legible until the end of the voyage.

(b) Either the number of packages or pieces, or the quantity, or
weight, as the case may be, as furnished in writing by the
shipper.

(c) The apparent order and condition of the goods.

Provided that no carrier, master or agent of the carrier shall be
bound to state or show in the bill of lading any marks, number,
guantity, or weight which he has reasonable ground for suspecting
not accurately to represent the goods actually received, or which he
has had no reasonable means of checking.

4. Such abill of lading shall be prima facie evidence of the
receipt by the carrier of the goods as therein described in
accordance with paragraph 3(a), (b) and (c). However, proof to the
contrary shall not be admissible when the bill of lading has been
transferred to athird party acting in good faith.

5. The shipper shall be deemed to have guaranteed to the
carrier the accuracy at the time of shipment of the marks, number,
guantity and weight, as furnished by him, and the shipper shall
indemnify the carrier against all loss, damages and expenses
arising or resulting from inaccuracies in such particulars. The right
of the carrier to such indemnity shall in no way limit his
responsibility and liability under the contract of carriage to any
person other than the shipper.

6. Unless notice of loss or damage and the general nature of
such loss or damage be given in writing to the carrier or his agent

Carriage of Goods by Sea Act 1991 13



Schedule 1

at the port of discharge before or at the time of the removal of the
goods into the custody of the person entitled to delivery thereof
under the contract of carriage, or, if the loss or damage be not
apparent, within three days, such removal shall be prima facie
evidence of the delivery by the carrier of the goods as described in
the bill of lading.

The notice in writing need not be given if the state of the goods
has, at the time of their receipt, been the subject of joint survey or
inspection.

Subject to paragraph 6bis the carrier and the ship shall in any
event be discharged from all liability whatsoever in respect of the
goods, unless suit is brought within one year of their delivery or of
the date when they should have been delivered. This period may,
however, be extended if the parties so agree after the cause of
action has arisen.

In the case of any actual or apprehended loss or damage the
carrier and the receiver shall give all reasonable facilities to each
other for inspecting and tallying the goods.

6bis. An action for indemnity against athird person may be
brought even after the expiration of the year provided for in the
preceding paragraph if brought within the time allowed by the law
of the court seized of the case. However, the time allowed shall be
not less than three months, commencing from the day when the
person bringing such action for indemnity has settled the claim or
has been served with process in the action against himself.

7. After the goods are loaded the bill of lading to be issued by
the carrier, master, or agent of the carrier, to the shipper shall, if
the shipper so demands, be a“shipped” bill of lading, provided that
if the shipper shall have previously taken up any document of title
to such goods, he shall surrender the same as against the issue of
the “shipped” hill of lading, but at the option of the carrier such
document of title may be noted at the port of shipment by the
carrier, master, or agent with the name or names of the ship or
ships upon which the goods have been shipped and the date or
dates of shipment, and when so noted, if it shows the particulars
mentioned in paragraph 3 of Article 3, shall for the purpose of this
article be deemed to constitute a “shipped” bill of lading.

8. Any clause, covenant, or agreement in a contract of carriage
relieving the carrier or the ship from liability for loss or damage to,
or in connexion with, goods arising from negligence, fault, or
failure in the duties and obligations provided in this article or
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Schedule 1

lessening such liability otherwise than as provided in this
convention, shall be null and void and of no effect. A benefit of
insurance in favour of the carrier or similar clause shall be deemed
to be a clause relieving the carrier from liability.

Carriage of Goods by Sea Act 1991 15



Schedule 1

ARTICLE 4

1. Neither the carrier nor the ship shall be liable for loss or
damage arising or resulting from unseaworthiness unless caused by
want of due diligence on the part of the carrier to make the ship
seaworthy, and to secure that the ship is properly manned,
equipped and supplied, and to make the holds, refrigerating and
cool chambers and al other parts of the ship in which goods are
carried fit and safe for their reception, carriage and preservation in
accordance with the provisions of paragraph 1 of Article 3.
Whenever loss or damage has resulted from unseaworthiness the
burden of proving the exercise of due diligence shall be on the
carrier or other person claiming exemption under this article.

2. Neither the carrier nor the ship shall be responsible for loss
or damage arising or resulting from—

() Act, neglect or default of the master, mariner, pilot, or the
servants of the carrier in the navigation or in the
management of the ship.

(b) Fire, unless caused by the actual fault or privity of the
carrier.

(c) Perils, dangers and accidents of the sea or other navigable
waters.

(d) Act of God.
(e) Act of war.
(f) Act of public enemies.

(g) Arrest or restraint of princes, rulers or people, or seizure
under legal process.

(h) Quarantine restrictions.

(i) Act or omission of the shipper or owner of the goods, his
agent or representative.

(j) Strikes or lock-outs or stoppage or restraint of labour from
whatever cause, whether partial or general.

(k) Riotsand civil commotions.
(I) Saving or attempting to save life or property at sea.
(m) Wastage in bulk or weight or any other loss or damage
arising from inherent defect, quality or vice of the goods.
(n) Insufficiency of packing.
(o) Insufficiency or inadequacy of marks.
(p) Latent defects not discoverable by due diligence.
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Schedule 1

(q) Any other cause arising without the actual fault or privity
of the carrier, or without the fault or neglect of the agents
or servants of the carrier, but the burden of proof shall be
on the person claiming the benefit of this exception to
show that neither the actual fault or privity of the carrier
nor the fault or neglect of the agents or servants of the
carrier contributed to the loss or damage.

3. The shipper shall not be responsible for loss or damage
sustained by the carrier or the ship arising or resulting from any
cause without the act, fault or neglect of the shipper, his agents or
his servants.

4. Any deviation in saving or attempting to save life or
property at sea or any reasonable deviation shall not be deemed to
be an infringement or breach of this convention or of the contract
of carriage, and the carrier shall not be liable for any loss or
damage resulting therefrom.

5.(9) Unless the nature and value of such goods have been
declared by the shipper before shipment and inserted in the bill of
lading, neither the carrier nor the ship shall in any event be or
become liable for any loss or damage to or in connection with the
goods in an amount exceeding 666.67 units of account per package
or unit or 2 units of account per kilogramme of gross weight of the
goods lost or damaged, whichever is the higher.

(b) Thetotal amount recoverable shall be calculated by
reference to the value of such goods at the place and time at which
the goods are discharged from the ship in accordance with the
contract or should have been so discharged.

The value of the goods shall be fixed according to the
commaodity exchange price, or, if there be no such price, according
to the current market price, or, if there be no commaodity exchange
price or current market price, by reference to the normal value of
goods of the same kind and quality.

() Where acontainer, palet or similar article of transport is
used to consolidate goods, the number of packages or units
enumerated in the Bill of Lading as packed in such article of
transport shall be deemed the number of packages or units for the
purpose of this paragraph as far as these packages or units are
concerned. Except as aforesaid such article of transport shall be
considered the package or unit.

Carriage of Goods by Sea Act 1991 17



Schedule 1

(d) The unit of account mentioned in this Article is the Special
Drawing Right as defined by the International Monetary Fund. The
amounts mentioned in sub-paragraph (a) of this paragraph shall be
converted into national currency on the basis of the value of that
currency on a date to be determined by the law of the court seized
of the case.

The value of the national currency, in terms of the Special
Drawing Right, of a State which isamember of the International
Monetary Fund, shall be calculated in accordance with the method
of valuation applied by the International Monetary Fund in effect
at the date in question for its operations and transactions. The value
of the national currency, in terms of the Special Drawing Right, of
a State which is not amember of the International Monetary Fund,
shall be calculated in a manner determined by that State.

Nevertheless, a State which is not a member of the International
Monetary Fund and whose law does not permit the application of
the provisions of the preceding sentences may, at the time of
ratification of the Protocol of 1979 or accession thereto or at any
time thereafter, declare that the limits of liability provided for in
this Convention to be applied in its territory shall be fixed as
follows:

(i) inrespect of the amount of 666.67 units of account
mentioned in sub-paragraph (a) of paragraph 5 of this
Article, 10,000 monetary units;

(ii) in respect of the amount of 2 units of account mentioned in
sub-paragraph (a) of paragraph 5 of this Article, 30
monetary units.

The monetary unit referred to in the preceding sentence
corresponds to 65.5 milligrammes of gold of millesimal fineness
900'. The conversion of the amounts specified in that sentence into
the national currency shall be made according to the law of the
State concerned.

The calculation and the conversion mentioned in the preceding
sentences shall be made in such a manner asto expressin the
national currency of the State as far as possible the same real value
for the amounts in sub-paragraph (a) of paragraph 5 of this Article
asis expressed there in units of account.

States shall communicate to the depositary the manner of
calculation or the result of the conversion as the case may be, when
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Schedule 1

depositing an instrument of ratification of the Protocol of 1979 or
of accession thereto and whenever thereis achange in either.

(e) Neither the carrier nor the ship shall be entitled to the
benefit of the limitation of liability provided for in this paragraph if
it is proved that the damage resulted from an act or omission of the
carrier done with intent to cause damage, or recklessly and with
knowledge that damage would probably resuilt.

(f) The declaration mentioned in sub-paragraph (a) of this
paragraph, if embodied in the Bill of Lading, shall be prima facie
evidence, but shall not be binding or conclusive on the carrier.

(g) By agreement between the carrier, master or agent of the
carrier and the shipper other maximum amounts than those
mentioned in sub-paragraph (a) of this paragraph may be fixed,
provided that no maximum amount so fixed shall be less than the
appropriate maximum mentioned in that sub-paragraph.

(h) Neither the carrier nor the ship shall be responsible in any
event for loss or damage to, or in connection with, goodsiif the
nature or value thereof has been knowingly mis-stated by the
shipper in the Bill of Lading.

6. Goods of an inflammable, explosive or dangerous nature to
the shipment whereof the carrier, master or agent of the carrier has
not consented with knowledge of their nature and character, may at
any time before discharge be landed at any place, or destroyed or
rendered innocuous by the carrier without compensation and the
shipper of such goods shall be liable for all damages and expenses
directly or indirectly arising out of or resulting from such
shipment. If any such goods shipped with such knowledge and
consent shall become a danger to the ship or cargo, they may in
like manner be landed at any place, or destroyed or rendered
innocuous by the carrier without liability on the part of the carrier
except to general average, if any.

ARTICLE 4bis

1. The defences and limits of liability provided for in this
Convention shall apply in any action against the carrier in respect
of loss or damage to goods covered by a contract of carriage
whether the action be founded in contract or in tort.

2. If such an action is brought against a servant or agent of the
carrier (such servant or agent not being an independent contractor),
such servant or agent shall be entitled to avail himself of the
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defences and limits of liability which the carrier is entitled to
invoke under this Convention.

3. The aggregate of the amounts recoverable from the carrier,
and such servants and agents, shall in no case exceed the limit
provided for in this Convention.

4. Nevertheless, a servant or agent of the carrier shall not be
entitled to avail himself of the provisions of this Article, if itis
proved that the damage resulted from an act or omission of the
servant or agent done with intent to cause damage or recklessly and
with knowledge that damage would probably result.

ARTICLES

A carrier shall be at liberty to surrender in whole or in part all
or any of hisrights and immunities or to increase any of his
responsibilities and obligations under this convention, provided
such surrender or increase shall be embodied in the Bill of Lading
issued to the shipper. The provisions of this convention shall not be
applicable to charter parties, but if bills of lading are issued in the
case of a ship under a charter party they shall comply with the
terms of this convention. Nothing in these rules shall be held to
prevent the insertion in aBill of Lading of any lawful provision
regarding general average.

ARTICLE6

Notwithstanding the provisions of the preceding articles, a
carrier, master or agent of the carrier and a shipper shall in regard
to any particular goods be at liberty to enter into any agreement in
any terms as to the responsibility and liability of the carrier for
such goods, and as to the rights and immunities of the carrier in
respect of such goods, or his obligation as to seaworthiness, so far
asthis stipulation is not contrary to public policy, or the care or
diligence of his servants or agents in regard to the loading,
handling, stowage, carriage, custody, care and discharge of the
goods carried by sea, provided that in this case no bill of lading has
been or shall be issued and that the terms agreed shall be embodied
in areceipt which shall be a non-negotiable document and shall be
marked as such.

Any agreement so entered into shall have full legal effect.

Provided that this article shall not apply to ordinary commercial
shipments made in the ordinary course of trade, but only to other
shipments where the character or condition of the property to be
carried or the circumstances, terms and conditions under which the
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carriage is to be performed are such as reasonably to justify a
specia agreement.

ARTICLE 7

Nothing herein contained shall prevent a carrier or a shipper
from entering into any agreement, stipulation, condition,
reservation or exemption as to the responsibility and liability of the
carrier or the ship for the loss or damage to, or in connexion with,
the custody and care and handling of goods prior to the loading on,
and subseguent to the discharge from the ship on which the goods
are carried by sea.

ARTICLE 8

The provisions of this convention shall not affect the rights and
obligations of the carrier under any statute for the time being in
force relating to the limitation of the liability of owners of sea-
going vessels.

ARTICLE9

This Convention shall not affect the provisions of any
international Convention or national law governing liability for
nuclear damage.

ARTICLE 10
The provisions of this Convention shall apply to every Bill of
Lading relating to the carriage of goods between ports in two
different Statesif:
(@) theBill of Lading isissued in a Contracting State, or
(b) thecarriageisfrom aport in a Contracting State, or
(c) the contract contained in or evidenced by the Bill of
Lading provides that the rules of this Convention or
legislation of any State giving effect to them are to govern
the contract
whatever may be the nationality of the ship, the carrier, the
shipper, the consignee, or any other interested person.
Each Contracting State shall apply the provisions of this
Convention to the Bills of Lading mentioned above.
This Article shall not prevent a Contracting State from applying
the rules of this Convention to Bills of Lading not included in the
preceding paragraphs.
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Schedule 2—The Hamburg Rules

Section 12
PART I. GENERAL PROVISIONS
Article1l. Definitions

In this Convention:

1. “Carrier” means any person by whom or in whose name a
contract of carriage of goods by sea has been concluded with a
shipper.

2. “Actua carrier” means any person to whom the performance
of the carriage of the goods, or of part of the carriage, has been
entrusted by the carrier, and includes any other person to whom
such performance has been entrusted.

3. “Shipper” means any person by whom or in whose name or
on whose behalf a contract of carriage of goods by sea has been
concluded with a carrier, or any person by whom or in whose name
or on whose behalf the goods are actually delivered to the carrier in
relation to the contract of carriage by sea.

4. “Consignee” means the person entitled to take delivery of
the goods.

5. “Goods’ includes live animals; where the goods are
consolidated in a container, pallet or similar article of transport or
where they are packed, “goods’ includes such article of transport
or packaging if supplied by the shipper.

6. “Contract of carriage by sea” means any contract whereby
the carrier undertakes against payment of freight to carry goods by
sea from one port to another; however, a contract which involves
carriage by sea and also carriage by some other means is deemed
to be a contract of carriage by seafor the purposes of this
Convention only in so far asit relates to the carriage by sea.

7. “Bill of lading” means a document which evidences a
contract of carriage by sea and the taking over or loading of the
goods by the carrier, and by which the carrier undertakes to deliver
the goods against surrender of the document. A provision in the
document that the goods are to be delivered to the order of a named
person, or to order, or to bearer, constitutes such an undertaking.

8. “Writing” includes, inter alia, telegram and telex.
Article 2. Scope of application
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1. The provisions of this Convention are applicableto all
contracts of carriage by sea between two different States, if:

(a) the port of loading as provided for in the contract of

carriage by seaislocated in a Contracting State, or
(b) the port of discharge as provided for in the contract of
carriage by seaislocated in a Contracting State, or

(c) one of the optional ports of discharge provided for in the
contract of carriage by seaisthe actual port of discharge
and such port islocated in a Contracting State, or
(d) thehill of lading or other document evidencing the contract
of carriage by seaisissued in a Contracting State, or

(e) thehill of lading or other document evidencing the contract
of carriage by sea provides that the provisions of this
Convention or the legidation of any State giving effect to
them are to govern the contract.

2. The provisions of this Convention are applicable without
regard to the nationality of the ship, the carrier, the actual carrier,
the shipper, the consignee or any other interested person.

3. The provisions of this Convention are not applicable to
charter-parties. However, where abill of lading isissued pursuant
to a charter-party, the provisions of the Convention apply to such a
bill of lading if it governs the relation between the carrier and the
holder of the bill of lading, not being the charterer.

4. If acontract provides for future carriage of goodsin a series
of shipments during an agreed period, the provisions of this
Convention apply to each shipment. However, where a shipment is
made under a charter-party, the provisions of paragraph 3 of this
article apply.

Article 3. Interpretation of the Convention

In the interpretation and application of the provisions of this
Convention regard shall be had to itsinternational character and to
the need to promote uniformity.

PART II. LIABILITY OF THE CARRIER

Article4. Period of responsibility
1. Theresponsibility of the carrier for the goods under this
Convention covers the period during which the carrier isin charge
of the goods at the port of loading, during the carriage and at the
port of discharge.
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2. For the purpose of paragraph 1 of thisarticle, the carrier is
deemed to be in charge of the goods
(&) from the time he has taken over the goods from:
(i) the shipper, or a person acting on his behalf; or
(if) an authority or other third party to whom, pursuant to
law or regulations applicable at the port of loading, the
goods must be handed over for shipment;
(b) until the time he has delivered the goods:
(i) by handing over the goods to the consignes; or
(i) in cases where the consignee does not receive the goods
from the carrier, by placing them at the disposal of the
consignee in accordance with the contract or with the
law or with the usage of the particular trade, applicable
at the port of discharge; or
(iif) by handing over the goods to an authority or other third
party to whom, pursuant to law or regulations applicable
at the port of discharge, the goods must be handed over.
3. Inparagraphs 1 and 2 of this article, reference to the carrier
or to the consignee means, in addition to the carrier or the
consignee, the servants or agents, respectively of the carrier or the
consignee.

Article5. Basisof liability

1. Thecarrier isliable for loss resulting from loss of or damage
to the goods, as well asfrom delay in delivery, if the occurrence
which caused the loss, damage or delay took place while the goods
werein his charge as defined in article 4, unless the carrier proves
that he, his servants or agents took all measures that could
reasonably be required to avoid the occurrence and its
conseguences.

2. Delay in delivery occurs when the goods have not been
delivered at the port of discharge provided for in the contract of
carriage by sea within the time expressly agreed upon or, in the
absence of such agreement, within the time which it would be
reasonable to require of adiligent carrier, having regard to the
circumstances of the case.

3. The person entitled to make a claim for the loss of goods
may treat the goods as lost if they have not been delivered as
reguired by article 4 within 60 consecutive days following the
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expiry of the time for delivery according to paragraph 2 of this
article.

4.(a) Thecarrierisliable

(i) forlossof or damage to the goods or delay in delivery
caused by fire, if the claimant proves that the fire arose
from fault or neglect on the part of the carrier, his servants
or agents;

(ii) for such loss, damage or delay in delivery which is proved
by the claimant to have resulted from the fault or neglect of
the carrier, his servants or agents, in taking all measures
that could reasonably be required to put out the fire and
avoid or mitigate its consequences.

(b) In case of fire on board the ship affecting the goods, if the
claimant or the carrier so desires, a survey in accordance with
shipping practices must be held into the cause and circumstances
of thefire, and acopy of the surveyor’s report shall be made
available on demand to the carrier and the claimant.

5. With respect to live animals, the carrier isnot liable for loss,
damage or delay in delivery resulting from any special risks
inherent in that kind of carriage. If the carrier proves that he has
complied with any special instructions given to him by the shipper
respecting the animals and that, in the circumstances of the case,
the loss, damage or delay in delivery could be attributed to such
risks, it is presumed that the loss, damage or delay in delivery was
so caused, unlessthere is proof that all or a part of the loss, damage
or delay in delivery resulted from fault or neglect on the part of the
carrier, his servants or agents.

6. The carrier isnot liable, except in general average, where
loss, damage or delay in delivery resulted from measures to save
life or from reasonable measures to save property at sea.

7. Where fault or neglect on the part of the carrier, his servants
or agents combines with another cause to produce loss, damage or
delay in delivery the carrier isliable only to the extent that the loss,
damage or delay in delivery is attributable to such fault or neglect,
provided that the carrier proves the amount of the loss, damage or
delay in delivery not attributable thereto.

Article 6. Limits of liability

1.(@) Theliability of the carrier for loss resulting from loss of
or damage to goods according to the provisions of article5is
limited to an amount equivalent to 835 units of account per
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package or other shipping unit or 2.5 units of account per
kilogramme of gross weight of the goods lost or damaged,
whichever isthe higher.

(b) Theliability of the carrier for delay in delivery according
to the provisions of article 5 is limited to an amount equivalent to
two and a half times the freight payable for the goods delayed, but
not exceeding the total freight payable under the contract of
carriage of goods by sea.

(c) Inno case shal the aggregate liability of the carrier, under
both subparagraphs (a) and (b) of this paragraph, exceed the
limitation which would be established under subparagraph (a) of
this paragraph for total loss of the goods with respect to which
such liability was incurred.

2. For the purpose of calculating which amount is the higher in
accordance with paragraph 1(a) of this article, the following rules
apply:

(@ Where acontainer, palet or similar article of transport is
used to consolidate goods, the package or other shipping units
enumerated in the bill of lading, if issued, or otherwise in any other
document evidencing the contract of carriage by sea, as packed in
such article of transport are deemed packages or shipping units.
Except as aforesaid the goods in such article of transport are
deemed one shipping unit.

(b) In cases wherethe article of transport itself has been lost or
damaged, that article of transport, if not owned or otherwise
supplied by the carrier, is considered one separate shipping unit.

3. Unit of account means the unit of account mentioned in
article 26.

4. By agreement between the carrier and the shipper, limits of
liability exceeding those provided for in paragraph 1 may be fixed.

Article 7. Application to non-contractual claims

1. The defences and limits of liability provided for in this
Convention apply in any action against the carrier in respect of loss
or damage to the goods covered by the contract of carriage by sea,
aswell as of delay in delivery whether the action isfounded in
contract, in tort or otherwise.

2. If such an action is brought against a servant or agent of the
carrier, such servant or agent, if he proves that he acted within the
scope of his employment, is entitled to avail himself of the
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defences and limits of liability which the carrier is entitled to
invoke under this Convention.

3. Except as provided in article 8, the aggregate of the amounts
recoverable from the carrier and from any personsreferred to in
paragraph 2 of this article shall not exceed the limits of liability
provided for in this Convention.

Article 8. Loss of right to limit responsibility
1. Thecarrier is not entitled to the benefit of the limitation of
liability provided for in article 6 if it is proved that the loss,
damage or delay in delivery resulted from an act or omission of the
carrier done with the intent to cause such loss, damage or delay, or
recklessly and with knowledge that such loss, damage or delay
would probably result.

2. Notwithstanding the provisions of paragraph 2 of article 7, a
servant or agent of the carrier is not entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved that the
loss, damage or delay in delivery resulted from an act or omission
of such servant or agent, done with the intent to cause such loss,
damage or delay, or recklessly and with knowledge that such loss,
damage or delay would probably result.

Article9. Deck cargo

1. Thecarrier isentitled to carry the goods on deck only if such
carriage isin accordance with an agreement with the shipper or
with the usage of the particular trade or is required by statutory
rules or regulations.

2. If the carrier and the shipper have agreed that the goods shall
or may be carried on deck, the carrier must insert in the bill of
lading or other document evidencing the contract of carriage by sea
a statement to that effect. In the absence of such a statement the
carrier has the burden of proving that an agreement for carriage on
deck has been entered into; however, the carrier is not entitled to
invoke such an agreement against athird party, including a
consignee, who has acquired the bill of lading in good faith.

3. Where the goods have been carried on deck contrary to the
provisions of paragraph 1 of this article or where the carrier may
not under paragraph 2 of this article invoke an agreement for
carriage on deck, the carrier, notwithstanding the provisions of
paragraph 1 of article 5, isliable for loss of or damage to the
goods, aswell asfor delay in delivery, resulting solely from the
carriage on deck, and the extent of hisliability isto be determined
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in accordance with the provisions of article 6 or article 8 of this
Convention, as the case may be.

4. Carriage of goods on deck contrary to express agreement for
carriage under deck is deemed to be an act or omission of the
carrier within the meaning of article 8.

Article 10. Liability of the carrier and actual carrier

1. Where the performance of the carriage or part thereof has
been entrusted to an actual carrier, whether or not in pursuance of a
liberty under the contract of carriage by seato do so, the carrier
nevertheless remains responsible for the entire carriage according
to the provisions of this Convention. The carrier isresponsible, in
relation to the carriage performed by the actual carrier, for the acts
and omissions of the actual carrier and of his servants and agents
acting within the scope of their employment.

2. All the provisions of this Convention governing the
responsibility of the carrier aso apply to the responsibility of the
actual carrier for the carriage performed by him. The provisions of
paragraphs 2 and 3 of article 7 and of paragraph 2 of article 8 apply
if an action is brought against a servant or agent of the actual
carrier.

3. Any specia agreement under which the carrier assumes
obligations not imposed by this Convention or waives rights
conferred by this Convention affects the actual carrier only if
agreed to by him expressly and in writing. Whether or not the
actual carrier has so agreed, the carrier nevertheless remains bound
by the obligations or waivers resulting from such specia
agreement.

4. Where and to the extent that both the carrier and the actual
carrier areliable, their liahility isjoint and several.

5. The aggregate of the amounts recoverable from the carrier,
the actual carrier and their servants and agents shall not exceed the
limits of liability provided for in this Convention.

6. Nothing in thisarticle shall prejudice any right of recourse
as between the carrier and the actual carrier.

Article11. Through carriage
1. Notwithstanding the provisions of paragraph 1 of article 10,
where a contract of carriage by sea provides explicitly that a
specified part of the carriage covered by the said contract isto be
performed by a named person other than the carrier, the contract
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may also provide that the carrier is not liable for loss, damage or
delay in delivery caused by an occurrence which takes place while
the goods are in the charge of the actual carrier during such part of
the carriage. Nevertheless, any stipulation limiting or excluding
such liability iswithout effect if no judicial proceedings can be
instituted against the actual carrier in a court competent under
paragraph 1 or 2 of article 21. The burden of proving that any loss,
damage or delay in delivery has been caused by such an occurrence
rests upon the carrier.

2. The actua carrier isresponsible in accordance with the
provisions of paragraph 2 of article 10 for loss, damage or delay in
delivery caused by an occurrence which takes place while the
goods arein his charge.

PART Ill. LIABILITY OF THE SHIPPER

Article 12. General rule

The shipper is not liable for loss sustained by the carrier or the
actual carrier, or for damage sustained by the ship, unless such loss
or damage was caused by the fault or neglect of the shipper, his
servants or agents. Nor is any servant or agent of the shipper liable
for such loss or damage unless the loss or damage was caused by
fault or neglect on his part.

Article 13. Special rules on dangerous goods

1. The shipper must mark or label in a suitable manner
dangerous goods as dangerous.

2. Where the shipper hands over dangerous goods to the carrier
or an actual carrier, as the case may be, the shipper must inform
him of the dangerous character of the goods and, if necessary, of
the precautions to be taken. If the shipper failsto do so and such
carrier or actual carrier does not otherwise have knowledge of their
dangerous character:

(@) theshipperisliableto the carrier and any actual carrier for
the loss resulting from the shipment of such goods, and

(b) the goods may at any time be unloaded, destroyed or
rendered innocuous, as the circumstances may require, without
payment of compensation.

3. The provisions of paragraph 2 of this article may not be
invoked by any person if during the carriage he has taken the
goodsin his charge with knowledge of their dangerous character.
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4. If, in cases where the provisions of paragraph 2,
subparagraph (b), of this article do not apply or may not be
invoked, dangerous goods become an actual danger to life or
property, they may be unloaded, destroyed or rendered innocuous,
as the circumstances may require, without payment of
compensation except where there is an obligation to contribute in
general average or where the carrier isliable in accordance with
the provisions of article 5.

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading

1. When the carrier or the actual carrier takes the goodsin his
charge, the carrier must, on demand of the shipper, issue to the
shipper abill of lading.

2. Thehill of lading may be signed by a person having
authority from the carrier. A bill of lading signed by the master of
the ship carrying the goods is deemed to have been signed on
behalf of the carrier.

3. The signature on the bill of lading may be in handwriting,
printed in facsimile, perforated, stamped, in symbols, or made by
any other mechanical or electronic means, if not inconsistent with
the law of the country where the bill of lading is issued.

Article 15. Contents of bill of lading
1. Thehbill of lading must include, inter alia, the following
particulars:

(@) the general nature of the goods, the leading marks
necessary for identification of the goods, an express statement, if
applicable, asto the dangerous character of the goods, the number
of packages or pieces, and the weight of the goods or their quantity
otherwise expressed, al such particulars as furnished by the
shipper;

(b) the apparent condition of the goods,

(c) thenameand principal place of business of the carrier;

(d) the name of the shipper;

(e) theconsigneeif named by the shipper;

(f) the port of loading under the contract of carriage by sea
and the date on which the goods were taken over by the carrier at
the port of loading;
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(g) theport of discharge under the contract of carriage by
Seg;

(h) the number of originals of the bill of lading, if more than
one;

(i) the place of issuance of the bill of lading;

(1) thesignature of the carrier or a person acting on his
behalf;

(k) thefreight to the extent payable by the consignee or other
indication that freight is payable by him;

() the statement referred to in paragraph 3 of article 23;

(m) the statement, if applicable, that the goods shall or may
be carried on deck;

(n) the date or the period of delivery of the goods at the port
of discharge if expressly agreed upon between the parties; and

(0) any increased limit or limits of liability where agreed in
accordance with paragraph 4 of article 6.

2. After the goods have been loaded on board, if the shipper so
demands, the carrier must issue to the shipper a* shipped” bill of
lading which, in addition to the particulars required under
paragraph 1 of this article, must state that the goods are on board a
named ship or ships, and the date or dates of loading. If the carrier
has previously issued to the shipper abill of lading or other
document of title with respect to any of such goods, on request of
the carrier, the shipper must surrender such document in exchange
for a“shipped” hill of lading. The carrier may amend any
previously issued document in order to meet the shipper’s demand
for a“shipped” bill of lading if, as amended, such document
includes all the information required to be contained in a* shipped”
bill of lading.

3. The absencein the hill of lading of one or more particulars
referred to in this article does not affect the legal character of the
document as a hill of lading provided that it neverthel ess meets the
reguirements set out in paragraph 7 of article 1.

Article 16. Bills of lading: reservations and evidentiary effect
1. If thebill of lading contains particulars concerning the
general nature, leading marks, number of packages or pieces,
weight or quantity of the goods which the carrier or other person
issuing the bill of lading on his behalf knows or has reasonable
grounds to suspect do not accurately represent the goods actually
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taken over or, where a*“shipped” bill of lading is issued, loaded, or
if he had no reasonable means of checking such particulars, the
carrier or such other person must insert in the bill of lading a
reservation specifying these inaccuracies, grounds of suspicion or
the absence of reasonable means of checking.

2. If the carrier or other person issuing the bill of lading on his
behalf failsto note on the bill of lading the apparent condition of
the goods, he is deemed to have noted on the bill of lading that the
goods were in apparent good condition.

3. Except for particulars in respect of which and to the extent
to which areservation permitted under paragraph 1 of thisarticle
has been entered:

(@) thehbill of lading is prima facie evidence of the taking over
or, where a“shipped” bill of lading isissued, loading, by the
carrier of the goods as described in the bill of lading; and

(b) proof to the contrary by the carrier is not admissibleif the
bill of lading has been transferred to athird party, including a
consignee, who in good faith has acted in reliance on the
description of the goods therein.

4. A bill of lading which does not, as provided in paragraph 1,
subparagraph (k) of article 15, set forth the freight or otherwise
indicate that freight is payable by the consignee or does not set
forth demurrage incurred at the port of loading payable by the
consignee, is primafacie evidence that no freight or such
demurrage is payable by him. However, proof to the contrary by
the carrier is not admissible when the bill of lading has been
transferred to athird party, including a consignee, who in good
faith has acted in reliance on the absence in the bill of lading of
any such indication.

Article 17. Guarantees by the shipper

1. The shipper is deemed to have guaranteed to the carrier the
accuracy of particularsrelating to the general nature of the goods,
their marks, number, weight and quantity as furnished by him for
insertion in the bill of lading. The shipper must indemnify the
carrier against the loss resulting from inaccuracies in such
particulars. The shipper remains liable even if the bill of lading has
been transferred by him. The right of the carrier to such indemnity
in no way limits hisliability under the contract of carriage by sea
to any person other than the shipper.
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2. Any letter of guarantee or agreement by which the shipper
undertakes to indemnify the carrier against loss resulting from the
issuance of the bill of lading by the carrier, or by a person acting
on his behalf, without entering a reservation relating to particulars
furnished by the shipper for insertion in the bill of lading, or to the
apparent condition of the goods, isvoid and of no effect as against
any third party, including a consignee, to whom the bill of lading
has been transferred.

3. Such letter of guarantee or agreement isvalid as against the
shipper unless the carrier or the person acting on his behalf, by
omitting the reservation referred to in paragraph 2 of this article,
intends to defraud athird party, including a consignee, who actsin
reliance on the description of the goods in the bill of lading. In the
latter case, if the reservation omitted relates to particulars furnished
by the shipper for insertion in the bill of lading, the carrier has no
right of indemnity from the shipper pursuant to paragraph 1 of this
article.

4. Inthe case of intended fraud referred to in paragraph 3 of
this article the carrier isliable, without the benefit of the limitation
of liability provided for in this Convention, for the loss incurred by
athird party, including a consignee, because he has acted in
reliance on the description of the goodsin the bill of lading.

Article 18. Documents other than bills of lading

Where a carrier issues a document other than abill of lading to
evidence the receipt of the goods to be carried, such adocument is
prima facie evidence of the conclusion of the contract of carriage
by sea and the taking over by the carrier of the goods as therein
described.

PART V. CLAIMSAND ACTIONS
Article 19. Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the genera
nature of such loss or damage, is given in writing by the consignee
to the carrier not later than the working day after the day when the
goods were handed over to the consignee, such handing over is
primafacie evidence of the delivery by the carrier of the goods as
described in the document of transport or, if no such document has
been issued, in good condition.

2. Where the loss or damage is not apparent, the provisions of
paragraph 1 of thisarticle apply correspondingly if noticein
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writing is not given within 15 consecutive days after the day when
the goods were handed over to the consignee.

3. If the state of the goods at the time they were handed over to
the consignee has been the subject of ajoint survey or inspection
by the parties, notice in writing need not be given of loss or
damage ascertained during such survey or inspection.

4. Inthe case of any actual or apprehended loss or damage the
carrier and the consignee must give all reasonable facilities to each
other for inspecting and tallying the goods.

5. No compensation shall be payable for loss resulting from
delay in delivery unless a notice has been given in writing to the
carrier within 60 consecutive days after the day when the goods
were handed over to the consignee.

6. If the goods have been delivered by an actual carrier, any
notice given under this article to him shall have the same effect as
if it had been given to the carrier, and any notice given to the
carrier shall have effect asif given to such actual carrier.

7. Unless notice of loss or damage, specifying the general
nature of the loss or damage, is given in writing by the carrier or
actual carrier to the shipper not later than 90 consecutive days after
the occurrence of such loss or damage or after the delivery of the
goods in accordance with paragraph 2 of article 4, whichever is
later, the failure to give such notice is primafacie evidence that the
carrier or the actual carrier has sustained no loss or damage due to
the fault or neglect of the shipper, his servants or agents.

8. For the purpose of this article, notice given to a person
acting on the carrier’ s or the actual carrier’ s behalf, including the
master or the officer in charge of the ship, or to a person acting on
the shipper’s behalf is deemed to have been given to the carrier, to
the actual carrier or to the shipper, respectively.

Article 20. Limitation of actions

1. Any action relating to carriage of goods under this
Convention istime-barred if judicial or arbitral proceedings have
not been instituted within a period of two years.

2. Thelimitation period commences on the day on which the
carrier has delivered the goods or part thereof or, in cases where no
goods have been delivered, on the last day on which the goods
should have been delivered.
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3. The day on which the limitation period commences is not
included in the period.

4. The person against whom aclaim is made may at any time
during the running of the limitation period extend that period by a
declaration in writing to the claimant. This period may be further
extended by another declaration or declarations.

5. An action for indemnity by a person held liable may be
ingtituted even after the expiration of the limitation period provided
for in the preceding paragraphsif instituted within the time
alowed by the law of the State where proceedings are instituted.
However, the time allowed shall not be less than 90 days
commencing from the day when the person instituting such action
for indemnity has settled the claim or has been served with process
in the action against himself.

Article21. Jurisdiction
1. Injudicial proceedings relating to carriage of goods under

this Convention the plaintiff, at his option, may institute an action
in a court which, according to the law of the State where the court
is situated, is competent and within the jurisdiction of which is
situated one of the following places:

(&) theprincipal place of business or, in the absence thereof,
the habitual residence of the defendant; or

(b) the place where the contract was made provided that the
defendant has there a place of business, branch or agency through
which the contract was made; or

(c) theport of loading or the port of discharge; or

(d) any additional place designated for that purpose in the
contract of carriage by sea.

2.(8) Notwithstanding the preceding provisions of this article,
an action may be instituted in the courts of any port or placein a
Contracting State at which the carrying vessel or any other vessel
of the same ownership may have been arrested in accordance with
applicable rules of the law of that State and of international law.
However, in such a case, at the petition of the defendant, the
claimant must remove the action, at his choice, to one of the
jurisdictions referred to in paragraph 1 of this article for the
determination of the claim, but before such removal the defendant
must furnish security sufficient to ensure payment of any
judgement that may subsequently be awarded to the claimant in the
action.
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(b) All questions relating to the sufficiency or otherwise of the
security shall be determined by the court of the port or place of the
arrest.

3. Nojudicia proceedings relating to carriage of goods under
this Convention may be instituted in a place not specified in
paragraph 1 or 2 of thisarticle. The provisions of this paragraph do
not constitute an obstacle to the jurisdiction of the Contracting
States for provisional or protective measures.

4.(@) Where an action has been instituted in a court competent
under paragraph 1 or 2 of this article or where judgement has been
delivered by such a court, no new action may be started between
the same parties on the same grounds unless the judgement of the
court before which the first action was instituted is not enforceable
in the country in which the new proceedings are instituted;

(b) for the purpose of this article the institution of measures
with aview to abtaining enforcement of ajudgement is not to be
considered as the starting of a new action;

(c) for the purpose of thisarticle, the removal of an actionto a
different court within the same country, or to a court in another
country, in accordance with paragraph 2(a) of thisarticle, is not to
be considered as the starting of a new action.

5. Notwithstanding the provisions of the preceding paragraphs,
an agreement made by the parties, after a claim under the contract
of carriage by sea has arisen, which designates the place where the
claimant may institute an action, is effective.

Article 22. Arbitration

1. Subject to the provisions of this article, parties may provide
by agreement evidenced in writing that any dispute that may arise
relating to carriage of goods under this Convention shall be
referred to arbitration.

2. Where a charter-party contains a provision that disputes
arising thereunder shall be referred to arbitration and a bill of
lading issued pursuant to the charter-party does not contain a
specia annotation providing that such provision shall be binding
upon the holder of the bill of lading, the carrier may not invoke
such provision as against a holder having acquired the bill of
lading in good faith.

3. The arbitration proceedings shall, at the option of the
claimant, be instituted at one of the following places:

(@) aplacein a State within whose territory is situated:
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(i) the principal place of business of the defendant or, in
the absence thereof, the habitual residence of the
defendant; or

(i) the place where the contract was made, provided that
the defendant has there a place of business, branch or
agency through which the contract was made; or

(iii) the port of loading or the port of discharge; or
(b) any place designated for that purpose in the arbitration
clause or agreement.

4. The arbitrator or arbitration tribunal shall apply the rules of
this Convention.

5. The provisions of paragraphs 3 and 4 of this article are
deemed to be part of every arbitration clause or agreement, and any
term of such clause or agreement which isinconsistent therewith is
null and void.

6. Nothing in this article affects the validity of an agreement
relating to arbitration made by the parties after the claim under the
contract of carriage by sea has arisen.

PART VI. SUPPLEMENTARY PROVISIONS

Article 23. Contractual stipulations

1. Any stipulation in a contract of carriage by sea, in abill of
lading, or in any other document evidencing the contract of
carriage by seais null and void to the extent that it derogates,
directly or indirectly, from the provisions of this Convention. The
nullity of such a stipulation does not affect the validity of the other
provisions of the contract or document of which it forms a part. A
clause assigning benefit of insurance of the goods in favour of the
carrier, or any similar clause, is null and void.

2. Notwithstanding the provisions of paragraph 1 of thisarticle,
acarrier may increase his responsibilities and obligations under
this Convention.

3. Where ahill of lading or any other document evidencing the
contract of carriage by seaisissued, it must contain a statement
that the carriage is subject to the provisions of this Convention
which nullify any stipulation derogating therefrom to the detriment
of the shipper or the consignee.

4. Where the claimant in respect of the goods has incurred loss
as aresult of astipulation which is null and void by virtue of the
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present article, or as aresult of the omission of the statement
referred to in paragraph 3 of this article, the carrier must pay
compensation to the extent required in order to give the claimant
compensation in accordance with the provisions of this Convention
for any loss of or damage to the goods as well as for the delay in
delivery. The carrier must, in addition, pay compensation for costs
incurred by the claimant for the purpose of exercising hisright,
provided that costs incurred in the action where the foregoing
provision isinvoked are to be determined in accordance with the
law of the State where proceedings are instituted.

Article 24. General average

1. Nothingin this Convention shall prevent the application of
provisionsin the contract of carriage by sea or national law
regarding the adjustment of general average.

2. With the exception of article 20, the provisions of this
Convention relating to the liability of the carrier for loss of or
damage to the goods also determine whether the consignee may
refuse contribution in general average and the liability of the
carrier to indemnify the consignee in respect of any such
contribution made or any salvage paid.

Article 25. Other conventions

1. This Convention does not modify the rights or duties of the
carrier, the actual carrier and their servants and agents, provided
for in international conventions or national law relating to the
limitation of liability of owners of seagoing ships.

2. The provisions of articles 21 and 22 of this Convention do
not prevent the application of the mandatory provisions of any
other multilateral convention already in force at the date of this
Convention relating to matters dealt with in the said articles,
provided that the dispute arises exclusively between parties having
their principal place of businessin States members of such other
convention. However, this paragraph does not affect the
application of paragraph 4 of article 22 of this Convention.

3. Noliability shall arise under the provisions of this
Convention for damage caused by a nuclear incident if the operator
of anuclear installation is liable for such damage:

(@) under either the Paris Convention of 29 July 1960 on Third
Party Liability in the Field of Nuclear Energy as amended by the
Additional Protocol of 28 January 1964 or the Vienna Convention
of 21 May 1963 on Civil Liability for Nuclear Damage, or
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(b) by virtue of national law governing the liability for such
damage, provided that such law isin al respects as favourable to
persons who may suffer damage as either the Paris or Vienna
Conventions.

4. Noliability shall arise under the provisions of this
Convention for any loss of or damage to or delay in delivery of
luggage for which the carrier is responsible under any international
convention or national law relating to the carriage of passengers
and their luggage by sea.

5. Nothing contained in this Convention prevents a Contracting
State from applying any other international convention whichis
already in force at the date of this Convention and which applies
mandatorily to contracts of carriage of goods primarily by a mode
of transport other than transport by sea. This provision also applies
to any subsequent revision or amendment of such international
convention.

Article 26. Unit of account

1. Theunit of account referred toin article 6 of this
Convention isthe Special Drawing Right as defined by the
International Monetary Fund. The amounts mentioned in article 6
are to be converted into the national currency of a State according
to the value of such currency at the date of judgement or the date
agreed upon by the parties. The value of anational currency, in
terms of the Special Drawing Right, of a Contracting State which
isamember of the International Monetary Fund is to be calcul ated
in accordance with the method of valuation applied by the
International Monetary Fund in effect at the date in question for its
operations and transactions. The value of a national currency in
terms of the Special Drawing Right of a Contracting State which is
not a member of the International Monetary Fund isto be
calculated in a manner determined by that State.

2. Nevertheless, those States which are not members of the
International Monetary Fund and whose law does not permit the
application of the provisions of paragraph 1 of this article may, at
the time of signature, or at the time of ratification, acceptance,
approval or accession or at any time thereafter, declare that the
limits of liability provided for in this Convention to be applied in
their territories shall be fixed as:

12,500 monetary units per package or other shipping unit or
37.5 monetary units per kilogramme of gross weight of the goods.
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3. The monetary unit referred to in paragraph 2 of this article
corresponds to sixty-five and a half milligrammes of gold of
millesimal fineness nine hundred. The conversion of the amounts
referred to in paragraph 2 into the national currency isto be made
according to the law of the State concerned.

4. The calculation mentioned in the last sentence of paragraph
1 and the conversion mentioned in paragraph 3 of thisarticleisto
be made in such amanner asto expressin the national currency of
the Contracting State as far as possible the same real value for the
amountsin article 6 asis expressed there in units of account.
Contracting States must communicate to the depositary the manner
of calculation pursuant to paragraph 1 of this article, or the result
of the conversion mentioned in paragraph 3 of this article, asthe
case may be, at the time of signature or when depositing their
instruments of ratification, acceptance, approval or accession, or
when availing themselves of the option provided for in paragraph 2
of this article and whenever there is a change in the manner of such
calculation or in the result of such conversion.
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ANNEX 11
COMMON UNDERSTANDING ADOPTED BY THE UNITED
NATIONS CONFERENCE ON THE CARRIAGE OF GOODS
BY SEA
It is the common understanding that the liability of the carrier
under this Convention is based on the principle of presumed fault
or neglect. This means that, as arule, the burden of proof rests on
the carrier but, with respect to certain cases, the provisions of the

Convention modify thisrule.
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NOTE

1. The Carriage of Goods by Sea Act 1991 as shown in this reprint comprises Act No. 160, 1991
amended as indicated in the Tables below.

Table of Acts

Act Number Date Date of Application,
and Year of Assent commencement saving or
transitional
provisions
Carriage of Goods by Sea 160, 1991 31 Oct 1991 Part 3 (ss. 12-16)
Act 1991 and Schedule 2: (a)
Remainder: Royal
Assent

Carriage of Goods by Sea 123, 1997 15 Sept 1997 15 Sept 1997 —
Amendment Act 1997
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(&) Subsections 2(2) and (3) of the Carriage of Goods by Sea Act 1991 provide as follows:
“(2) Subject to subsection (3), Part 3 and Schedule 2 commence as provided in section

“(3) If, within 10 years of the commencement of this section, the Minister has not tabled
a statement in accordance with subsection 2A(4) setting out a decision that the
amended Hague Rules should be replaced by the Hamburg Rules, Part 3 and
Schedule 2, and section 2A, are repealed on the first day after the end of that 10

years.”
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Table of Amendments

ad. = added oriinserted am. = amended  rep. =repealed  rs. = repealed and substituted

Provision affected How affected

am. No. 123, 1997
ad. No. 123, 1997
am. No. 123, 1997
rs. No. 123. 1997

am. No. 123, 1997
ad. No. 123, 1997
rs. No. 123, 1997
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