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Coal Mining Industry (Long Service Leave
Funding) Act 1992

No. 60 of 1992

An Act to provide for a new long service leave funding
scheme in the black coal mining industry, and for related

purposes
[Assented to 26 June 1992]

The Parliament of Australia enacts:

PART 1—PRELIMINARY

Short title

1. This Act may be cited as the Coal Mining Industry (Long Service
S  Leave Funding) Act 1992.
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Coal Mining Industry (Long Service Leave Funding)
No. 60, 1992

Commencement

2.(1) Sections 1 and 2 commence on the day on which this Act
receives the Royal Assent.

(2) Subject to subsection (3), sections 35 and 44 to 49 commence
on a day or days to be fixed by Proclamation.

(3) If a section mentioned in subsection (2) does not commence
under that subsection within the period of 12 months beginning on the
day on which this Act receives the Royal Assent, it commences on the
first day after the end of that period.

(4) Subject to subsection (5), the remaining provisions of this Act
commence on a day or days to be fixed by Proclamation.

(5) If a provision mentioned in subsection (4) does not commence
under that subsection within the period of 6 months beginning on the
day on which this Act receives the Royal Assent, it commences on the
first day after the end of that period.

Object
3. The object of this Act is to provide for a new long service leave
funding scheme in the black coal mining industry by:

(a) establishing a Coal Mining Industry (Long Service Leave
Funding) Corporation; and

(b) requiring the Corporation to establish and maintain a Coal
Mining Industry (Long Service Leave) Fund and to make
payments out of the Fund to employers in the industry to
reimburse them for long service leave payments made to eligible
employees; and

(c) appropriating money for the purposes of the Fund in respect of
the amounts of payroll levy paid by employers under the Coal
Mining Industry (Long Service Leave) Payroll Levy Collection
Act 1992.

Interpretation
4.(1) In this Act, unless the contrary intention appears:

‘“approved bank” means a bank as defined in subsection 5(1) of the
Banking Act 1959 or another bank declared by the Treasurer or a
person authorised by the Treasurer to give approvals for the purposes
of this definition to be an approved bank in relation to the Corporation;

“Board” means the Board of Directors of the Corporation;
“Chairperson” means Chairperson of the Board;

“Corporation” means the corporation established by section 6;
“Deputy Chairperson” means Deputy Chairperson of the Board;
“Director” means a member of the Board;

“eligible employee’ means:
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(a) a person employed in the black coal mining industry under a
relevant industrial instrument the duties of whose employment
are carried out at or about a place where black coal is mined;
or

(b) a person employed by a company that mines black coal the
duties of whose employment (wherever they are carried out)
are directly connected with the day to day operation of a black
coal mine; or

(c) a person permanently employed on a full-time basis in
connection with a mines rescue service for the purposes of the
black coal mining industry the duties of whose employment
require him or her to be located at a mines rescue station; or

(d) any prescribed person who is, or is any person who is included
in a prescribed class of persons who are, employed in the black
coal mining industry;

but does not include:

(e) a person the duties of whose employment are performed in
South Australia; or

(f) a person who is, or a person who is included in a class of
person who are, declared by the regulations not to be an eligible
employee or eligible employees for the purposes of this Act;

“employee-representative Director” means a Director referred to in
subsection 13(4), (5) or (6);

“employer-representative Director” means a Director referred to in
subsection 13(2) or (3);

“Fund” means the Coal Mining Industry (Long Service Leave) Fund
maintained by the Corporation under section 40;

“industrial authority” means the Coal Industry Tribunal, the Australian
Industrial Relations Commission, the New South Wales Industrial
Commission, the New South Wales Industrial Relations Commission,
the Industrial Relations Commission of Queensland, the Western
Australian Coal Industry Tribunal, the Western Australian Industrial
Relations Commission or the Tasmanian Industrial Commission or any
predecessor of, or successor to, any of those Tribunals or Commissions;
“payroll levy” means the levy imposed by the Payroll Levy Act and
includes any amount of additional levy paid under section 7 of the
Payroll Levy Collection Act;

“Payroll Levy Act” means the Coal Mining Industry (Long Service
Leave) Payroll Levy Act 1992;

“Payroll Levy Collection Act” means the Coal Mining Industry (Long
Service Leave) Payroll Levy Collection Act 1992,

“previous Fund” means the Coal Mining Industry Long Service Leave
Fund established under the States Grants (Coal Mining Industry Long
Service Leave) Act 1949,
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“relevant industrial instrument” means an award or determination made,
order given, or agreement approved by or registered with, an industrial
authority that confers on employees in the black coal mining industry
to whom the award, determination, order or agreement applies an
entitlement to long service leave in circumstances set out in the award,
determination, order or agreement, being an entitlement that continues
to exist and accrue so long as the employees continue to be employed
by any employer in that industry.

(2) A regulation is not to be made prescribing a person or class of
persons for the purposes of paragraph (d) of the definition of “eligible
employee” in subsection (1) unless the prescribing of that person or
class of persons for those purposes has been recommended to the
Minister by the Board.

Act to bind Crown
5. This Act binds the Crown in each of its capacities.

PART 2—ESTABLISHMENT, FUNCTIONS AND POWERS OF
CORPORATION

Establishment of Corporation

6.(1) A corporation, to be known as the Coal Mining Industry (Long
Service Leave Funding) Corporation, is established.

(2) The Corporation:

(a) is a body corporate; and

(b) is to have a seal; and

(c) may sue and be sued in its corporate name.

(3) The seal of the Corporation is to be kept in such custody as the
Board directs, and must not be used except as authorised by the Board.

(4) All courts, judges and persons acting judicially are to take
judicial notice of the seal of the Corporation appearing on a document
and are to presume that the document was duly sealed.

Functions of Corporation
7. The functions of the Corporation are:
(a) to establish and maintain the Fund; and

(b) to make payments into and out of the Fund, and invest the

Fund, in accordance with this Act and the Payroll Levy
Collection Act; and

A2 AL,

(c) to advise the Minister as to the rates of payroll levy that should
be imposed on employers; and

(d) to monitor payments of the payroll levy and keep the Minister
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informed of any failure by an employer to pay the payroll levy,
and

(e) to advise the Minister generally on the operation of this Act,
the Payroll Levy Act and the Payroll Levy Collection Act; and

(f) such other functions as are conferred on the Corporation by
the Payroll Levy Collection Act.

Powers of Corporation

8.(1) The Corporation has power to do all things that are necessary
or convenient to be done for, or in connection with, the performance
of its functions and, in particular, may:

(a) acquire, hold and dispose of real or personal property; and
(b) enter into contracts; and

(c) occupy, use and control any land or building owned or leased
by the Commonwealth and made available for the purposes of
the Corporation; and

(d) appoint agents and attorneys; and
(e) do anything incidental to any of its powers.
(2) The power of the Corporation to enter into contracts includes

the power to enter into a contract with a person under which that
person will administer the Fund on behalf of the Board.

(3) Except with the written consent of the Minister, the Corporation
must not enter into a contract under which, or as a result of which, the
Corporation would or might be liable to pay, in respect of any one
transaction, any commission, brokerage or fee exceeding $100,000 or,
if a higher amount is prescribed, that higher amount.

(4) Without derogating from the obligation of the Corporation to
comply with subsection (3), the validity of a contract is not affected
merely because the contract was entered into in contravention of that
subsection.

PART 3—BOARD OF DIRECTORS OF THE CORPORATION
Division 1—Constitution of the Board

The Board
9. There is to be a Board of Directors of the Corporation.

Board to manage affairs of Corporation

10. Subject to section 8, the Board is to manage the affairs of the
Corporation and administer the Fund.
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Guidelines for managing affairs of Corporation
11.(1) This section does not apply to the investment of the Fund.

(2) The Board must prepare guidelines for the management of the
affairs of the Corporation and submit them to the Minister for approval.

(3) The Minister may approve the guidelines or refer them back to
the Board for revision in accordance with the directions of the Minister.

(4) If the guidelines are referred back to the Board, the Board must
revise the guidelines and submit the revised guidelines to the Minister
for approval.

(5) Subsection (3) applies to revised guidelines submitted under
subsection (4) as it applies to guidelines submitted under subsection

(2).

Constitution of the Board

12.(1) The Board consists of 6 Directors.

(2) The performance of a function or the exercise of a power by
the Corporation or the Board is not affected by:

(a) a vacancy in the office of Chairperson or Deputy Chairperson,;
or

(b) any vacancy in the membership of the Board.

Appointment of Directors
13.(1) The Directors are to be appointed by the Minister and hold
office on a part-time basis.

(2) Two of the Directors are to be appointed to represent the
companies engaged in black coal mining in New South Wales,
Queensland or Tasmania.

(3) One Director is to be appointed to represent companies engaged
in black coal mining in Western Australia.

(4) One Director is to be appointed to represent the United Mine
Workers Division of the Construction, Forestry and Mining Employees
Union.

(5) One Director is to be appointed to represent the following
organisations:
(a) the Electrical Trades Union of Australia;

(b) the Federated Engine Drivers’ and Firemen’s Association of
Australia;

(c) the Metals and Engineering Workers’ Union.

(6) One Director is to be appointed to represent the following
organisations:
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(a) the Australian Collieries Staff Association;
(b) the Colliery Officials Association of New South Wales;
(c) the New South Wales Mine Managers Association.

(7) If the United Mine Workers Division of the Construction,
Forestry and Mining Employees Union changes its name or merges
with another Division of that Union, the reference in subsection (4) to
the first-mentioned Division is taken to be a reference to that Division
under its new name or to the other Division, as the case requires.

(8) If an organisation referred to in subsection (4), (5) or (6):
(a) changes its name; or

(b) merges with another organisation; or

(c) is succeeded by another organisation;

the reference in that subsection to the first-mentioned organisation is
taken to be a reference to that organisation under its new name or to
the other organisation, as the case requires.

(9) A person to be appointed as a Director as mentioned in
subsection (2), (3), (4), (5) or (6) is to be a person who the Minister
considers, after consulting the bodies or organisations that the person
is to represent, is suitable to represent those bodies or organisations, as
the case may be.

Appointment of Chairperson and Deputy Chairperson

14.(1) One of the Directors is to be appointed to be the Chairperson
of the Board and another of them to be the Deputy Chairperson of the
Board.

(2) The first appointment of the Chairperson and the first
appointment of the Deputy Chairperson are to be made by the Minister.

(3) Subsequent appointments are to be made by the Board.

(4) Subject to subsection (5), a Director appointed to be the
Chairperson or Deputy Chairperson is to be so appointed for such
period not exceeding 2 years as is set out in the instrument of his or
her appointment.

(5) In making an appointment under subsection (1) and in fixing
the period of such an appointment,the Minister or the Board, as the
case may be, must try to ensure, as far as is reasonably practicable,
that:

(a) the Chairperson and the Deputy Chairperson are appointed
from different categories of Directors; and

(b) the offices of Chairperson and Deputy Chairperson are rotated
every 2 years between the two categories of Directors.
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(6) For the purposes of subsection (5), employee-representative
Directors constitute one category of Directors and employer-
representative Directors constitute another category of Directors.

Division 2—Meetings of the Board

Convening of meetings

15.(1) The Board is to hold such meetings as are necessary for the
efficient performance of its functions.

(2) The Chairperson:
(a) may, at any time, convene a meeting of the Board; and

(b) must, on receipt of a written request from the Minister or at
least one Director, convene a meeting of the Board.

Presiding at meetings

16.(1) The Chairperson is to preside at all meetings at which he or
she is present.

(2) In the absence of the Chairperson:

(a) if the Deputy Chairperson is present—the Deputy Chairperson
is to preside; or

(b) otherwise—the Directors present are to elect one of their number
to preside.

Quorum

17.(1) At a meeting, 4 Directors (including at least 2 employee-
representative Directors and 2 employer-representative Directors)
constitute a quorum.

(2) If, as a result of the operation of section 22, it will not or may
not be possible to constitute a quorum at a particular meeting as
required by subsection (1) of this section, a quorum at that meeting is
constituted by such number of Directors (whether or not including any
employee-representative Directors or employer-representative Directors)
as the Minister, acting on a written recommendation of the Chairperson
or, in the absence of the Chairperson, of the Deputy Chairperson,
determines.

Voting at meetings
18. At a meeting:

(a) all questions are to be decided by a two-thirds majority of votes
of the Directors present and voting, being a majority that
inciudes 2 employee-representative directors and 2 employer-
representative directors; and

(b) the Director presiding has a deliberative vote but, in the event
of an equality of votes, does not have a casting vote.

Authorised Version C2004A04351

10

15

20

25

30

35



10

15

20

25

30

35

40

Coal Mining Industry (Long Service Leave Funding)
No. 60, 1992

Conduct of meetings

19. The Board may, subject to this Division, regulate proceedings
at its meetings as it considers appropriate.

Resolutions without meetings

20.(1) If a two-thirds majority of the Directors (being a majority
that includes 2 employee-representative Directors and 2 employer-
representative Directors) sign a document containing a statement that
they are in favour of a resolution in terms set out in the document, a
resolution in those terms is taken to have been passed at a duly
constituted meeting of the Board held on the day the document was
signed, or, if the Directors signed the document on different days, on
the last of those days.

(2) For the purposes of subsection (1), 2 or more separate documents
containing statements in identical terms each of which is signed by one
or more Directors are together taken to constitute one document
containing a statement in those terms signed by those Directors on the
respective days on which they signed the separate documents.

(3) A Director must not sign a document containing a statement in
favour of a resolution if the resolution concerns a matter in which the
Director would, for the purposes of section 22, be taken to have an
interest.

Records relating to meetings

21. The Board is to keep minutes of its meetings and records of
resolutions taken to have been passed in accordance with section 20.

Disclosure of interests

22.(1) A Director who has a direct or indirect pecuniary interest in
a matter being considered or about to be considered at a meeting of
the Board must, as soon as possible after the relevant facts have come
to the Director’s knowledge, disclose the nature of the interest at a
meeting of the Board.

(2) The disclosure is to be recorded in the minutes of the meeting
and the Director must not, unless the Board or the Minister otherwise
determines:

(a) be present during any deliberation of the Board with respect to
that matter; or

(b) take part in any decision of the Board with respect to that
matter.

(3) For the purpose of the Board making such a determination in
relation to the Director who has made the disclosure, any Director who
has a direct or indirect pecuniary interest in the matter to which the
disclosure relates must not:
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(a) be present during any deliberation of the Board for the purpose
of making the determination; or

(b) take part in the making by the Board of the determination.

Division 3—Provisions relating to Directors

Term of appointment

23. A Director is to be appointed for a period not exceeding 2 years,
but is eligible for re-appointment.

Remuneration and allowances

24.(1) A Director is to be paid such remuneration as is determined
by the Remuneration Tribunal or, if no determination is in operation,
such remuneration as is prescribed.

(2) A Director is to be paid such allowances as are prescribed.

(3) This section has effect subject to the Remuneration Tribunal Act
1973.

Leave of absence

25.(1) The Minister may'grant leave of absence to the Chairperson
on such terms and conditions as to remuneration or otherwise as the
Minister considers appropriate.

(2) The Chairperson may grant leave of absence to another Director
on such terms and conditions as to remuneration or otherwise as the
Chairperson considers appropriate.

Resignation
26.(1) A Director may resign by writing signed by the Director and
delivered to the Minister.

(2) The Chairperson or Deputy Chairperson may resign from the
office of Chairperson or Deputy Chairperson by writing signed by him
or her and delivered to the Minister but a resignation from such an
office does not affect his or her appointment as a Director.

Outside employment

27. A Director must not engage in any paid employment that, in
the Minister’s opinion, conflicts with the proper performance of the
Director’s functions.

Termination of appointment

28.(1) The Minister may terminate a Director’s appointment for
misbehaviour or physical or mental incapacity.

(2) The Minister may terminate a Director’s appointment if:
(a) the bodies or organisations that the Director was appointed to
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represent request thé Minister in writing to terminate the
appointment; or

(b) the Director becomes bankrupt, applies to take the benefit of
any law for the relief of bankrupt or insolvent debtors,
compounds with creditors or makes an assignment of
remuneration for their benefit; or

(c) the Director fails, without reasonable excuse, to comply with
an obligation imposed by subsection 20(3) or section 22 or 27.

Terms and conditions of appoiniment not provided for by Act

29. A Director holds office on such terms and conditions (if any) in
relation to matters not provided for by this Act as are determined, in
writing, by the Minister.

Directors not to be sued

30. A Director is not liable to an action, suit or proceeding for or
in relation to an act done or omitted to be done in good faith in the
performance or purported performance of any function under this Act.

Acting Chairperson and acting Deputy Chairperson
31.(1) If:
(a) there is a vacancy in the office of Chairperson, whether or not
an appointment has previously been made to the office; or
(b) the Chairperson is absent from duty or from Australia or is, for
any other reason, unable to perform the duties of his or her
office;
the Deputy Chairperson is to act as Chairperson.

(2) The Minister may appoint a Director to act as Deputy
Chairperson:

(a) during a vacancy in the office of Deputy Chairperson, whether
or not an appointment has previously been made to that office;
or

(b) during any period, or during all periods, when the Deputy
Chairperson is absent from duty or from Australia, is acting as
Chairperson or is, for any other reason, unable to perform the
duties of his or her office.

(3) The Minister may determine the terms and conditions, other
than terms and conditions relating to remuneration and allowances,
applying to a person acting as Chairperson or as Deputy Chairperson.

(4) A person acting as Chairperson or as Deputy Chairperson is to
be paid the same remuneration and allowances as are payable to the
Chairperson or the Deputy Chairperson, as the case requires.

(5) Anything done by a person purporting to act under this section
is not invalid merely because:
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(a) the occasion for the appointment had not arisen; or

(b) there is a defect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or

(d) the occasion for the person to act had not arisen or had ceased.

Acting Director

32.(1) If a Director (“the absent Director”) is, or is expected to be,
absent from duty or from Australia, or for any other reason unable to
perform his or her duties as Director, the Minister may appoint a
person to act as Director, during the period of the absence or inability,
to represent the bodies or organisations that the absent Director was
appointed to represent.

(2) A person to be appointed to act as a Director as mentioned in
subsection (1) is to be a person who the Minister considers, after
consulting the bodies or organisations that the absent Director was
appointed to represent, is suitable to represent those bodies or
organisations.

(3) Anything done by a person purporting to act under this section
is not invalid merely because:
(a) the occasion for the appointment had not arisen; or

(b) there is a defect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion for the person to act had not arisen or had ceased.

PART 4—STAFF OF THE CORPORATION

Employees

33.(1) The Corporation may engage such employees as are necessary
for the performance of its functions and the exercise of its powers.

(2) The terms and conditions of employment are to be determined
by the Board.

Consultants

34.(1) The Corporation may engage persons who have suitable
qualifications and experience as consultants to the Corporation.

(2) The terms and conditions of engagement are to be determined
by the Board.
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PART 5—FINANCE

Transfer of previous Fund to Corporation

35.(1) Upon the commencement of this section, the amount in the
Trust Fund standing to the credit of the previous Fund is payable to
the Corporation, and the Minister for Finance must arrange for the
payment to be made as soon as practicable after that commencement.

(2) Upon the making of the payment, the States Grants (Coal
Mining Industry Long Service Leave) Act 1949 is, by force of this
subsection, repealed.

(3) The Minister must cause notice of the repeal to be published in
the Gazette.

(4) Any assets in which money that formed part of the previous
Fund is invested at the commencement of this section vest in the
Corporation by force of this subsection and form part of the Fund.

(5) Without limiting the generality of subsection (4), any money
that, if the previous Fund continued in existence, would be, or would
become, payable to the previous Fund is, or becomes, payable to the
Fund.

Payments to Corporation

36.(1) Subject to subsection (2), there are payable out of the
Consolidated Revenue Fund to the Corporation amounts equal to
amounts of payroll levy paid under the Payroll Levy Collection Act.

(2) The amounts that, but for this subsection, would be payable out
of the Consolidated Revenue Fund to the Corporation under subsection
(1) are reduced by such amount or amounts as are determined by the
Minister to represent the expenses incurred by the Commonwealth in
procuring the enactment, and in connection with the administration, of
this Act, the Payroll Levy Act and the Payroll Levy Collection Act.

(3) The Minister for Finance may give directions as to the amounts
and times of payments to the Corporation under this section.

(4) The Consolidated Revenue Fund is appropriated for the purposes
of this section.

Borrowing

37.(1) Subject to this section, the Corporation may, with the written
approval of the Minister and not otherwise, borrow money on terms
and conditions specified in, or consistent with, the approval.

(2) The approval of the Minister is not required for a borrowing if
the sum of:

(a) the amount to be borrowed; and
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(b) any amounts previously borrowed by the Corporation for the
same purpose as the first-mentioned borrowing;

does not exceed $50,000 or, if a higher amount is prescribed, that
higher amount.

(3) Money may be borrowed wholly or partly in forefgn currency.

(4) Without derogating from the obligation of the Corporation to
comply with this section, the validity of a borrowing i1s not affected
merely because the borrowing was made in contravention of this section.

Corporation may give security

38. The Corporation may give security over the whole or any part
of its assets for the performance of any obligation incurred under
section 37.

Application to the Corporation of Division 2 of Part XI of the
Audit Act

39.(1) Subject to this section, the Corporation is a public authority
to which Division 2 of Part XI of the Audit Act 1901 applies.

(2) Section 63E of the Audit Act 1901 does not apply to the
Corporation.

(3) The report to be submitted by the Corporation to the Minister
under subsection 63H(1) of the Audit Act 1901 in respect of its
operations during the year ending on 30 June 1993 must be so submitted
before 31 October 1993.

(4) Money standing to the credit of the Fund is money of the
Corporation for the purposes of Division 2 of Part XI of the Audit Act
1901 as that Division applies to the Corporation.

(5) Transactions and affairs relating to the Fund are transactions
and affairs of the Corporation for the purposes of Division 2 of Part
XI of the Audit Act 1901 as that Division applies to the Corporation.

PART 6—THE COAL MINING INDUSTRY (LONG SERVICE
LEAVE) FUND

Establishment of the Fund

40.(1) The Corporation must establish and maintain in its books of
account a fund to be known as the Coal Mining Industry (Long Service
Leave) Fund.

(2) All money received by the Corporation -other than payments
made by employers in respect of payroll levy is to be paid into, and is
taken to be part of, the Fund.
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(3) Payment of money into a bank account maintained by the
Corporation constitutes payment into the Fund.

Application of the Fund

41. The Fund is to be applied only in making payments that are
required or permitted by this Act or the Payroll Levy Collection Act to
be made out of the Fund.

Investment of the Fund

42.(1) The Minister may, by written notice to the Board, set out
principles or guidelines to be followed in respect of the investment of
the Fund.

(2) As soon as practicable after the commencement of this section
the Board must prepare a plan for the investment of the Fund.

(3) The Board must revise the plan prepared under subsection (2),
or that plan as previously revised under this subsection, not later than
12 months after the plan was prepared or last revised, as the case may
be.

(4) Any plan for the investment of the Fund must:

(a) conform with any principles or guidelines referred to in
subsection (1); and

(b) subject to those principles or guidelines, be directed towards
maximising the return on the money invested consistently with
prudent financial management practices.

(5) As soon as practicable after the Board has prepared, or revised,
a plan for the investment of the Fund the Board must send a copy of
the plan, or of the revised plan, to the Minister.

(6) If the Minister is of the opinion that a plan or revised plan
prepared under this section does not comply with subsection (4), the
Minister may return the plan to the Board for reconsideration in
accordance with any directions given by the Minister.

(7) Where a plan is so returned by the Minister, the Board must
revise the plan in accordance with the Minister’s directions and send a
copy of the revised plan to the Minister.

(8) Any asset in which money included in the Fund is invested
forms part of the Fund.

Sufficiency of the Fund

43.(1) The Board must seek to obtain, within 6 months after the
date of commencement of the Payroll Levy Act (‘“the commencing
date”’), advice from an actuary as to:

(a) the amount that it is estimated will be the liability of employers
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at that date to make payments to eligible employees in respect
of long service leave that will have accrued at that date; and

(b) the rate of the payroll levy that, having regard to the amount
to be transferred to the Fund under section 35, needs to be
imposed to ensure that:

(i) the Fund will be sufficient on and after that date to
discharge the liability of employers to make payments to
eligible employees in respect of long service leave accruing
on and after that date; and

(i1) the Fund will be sufficient at the end of the period of 10
years after that date to discharge so much of the liability
of employers to make payments referred to in paragraph
(a) as is not discharged before the end of that period.

(2) The Board must seek to obtain, within 6 months before each
review date, advice from an actuary as to:

(a) whether the rate of payroll levy imposed when the advice is
given would be adequate to ensure that:

(i) the Fund will be sufficient on and after that review date
to discharge the liability of employers to make payments
to eligible employees in respect of long service leave that
accrued or will accrue on or after the commencing date;
and

(1) the Fund will be sufficient at the end of the period of 10
years after the commencing date to discharge so much of
the liability of employers to make payments to eligible
employees in respect of long service leave that accrued
before the commencing date as is not discharged before
the end of that period; and

(b) if not, the rate that would be so adequate.

(3) The dates that are 3 years, 5 years and 7 years, respectively,
after the commencing date are review dates for the purposes of
subsection (2).

(4) The Board must seek to obtain, within 6 months before the end
of the period of 10 years after the commencing date, advice from an
actuary as to:

(a) whether the Fund will be sufficient at the end of that period to
discharge so much of the liability of employers to make
payments to eligible employees in respect of long service leave
that will have accrued at the end of that period as had not been
discharged before the end of that period and, if not, the amount
of any deficiency; and

(b) the rate of payroll levy that would need to be imposed to ensure
that the Fund will be sufficient:
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(i) to discharge the liability of employers to make payments
to eligible employees in respect of long service leave
accruing after the end of that period; and

(ii) to meet any deficiency referred to in paragraph (a).

(5) When the Board obtains advice from an actuary in respect of
any matters referred to in this section, the Board must notify the
Minister of the terms of the advice and make a recommendation to the
Minister as to whether the rate of payroll levy needs to be changed
and, if so, the rate that should be imposed.

(6) If the Board forms the opinion, having regard to any advice
obtained by it under this section, that the Fund is likely within the
ensuing 12 months to be sufficient to discharge the liability of employers
to make payments to eligible employees in respect of long service leave,
the Board must give to the Minister a written report stating that ‘it has
formed that opinion and setting out the reasons for that opinion.

(7) If at any time the Board considers that the amount standing to
the credit of the Fund exceeds the amount required to be retained in
the Fund to make any payments that will need to be made out of the
Fund, the Board may distribute the excess among such persons who
have paid payroll levy, and in such amounts, as the Board considers
equitable.

PART 7—PAYMENTS OUT OF THE FUND

Reimbursement of employers in respect of payments for long
service leave

44.(1) When, after the commencement of this section, an employer
makes a payment to an eligible employee in respect of the employee’s
entitlement to long service leave, there is payable to the employer out
of the Fund an amount equal to whichever is the lesser of the following
amounts:

(a) the amount of the payment;
(b) the maximum reimbursable amount.
(2) For the purposes of subsection (1), the maximum reimbursable

amount in respect of an eligible employee is the amount worked out in
accordance with the formula:

eligible service X rate of accrual of long service leave X eligible weekly wage

where:
“eligible service” means:

(a) if the payment is being made to the employee on the termination
of his or her employment as an eligible employee—the number
of years (including any fraction of a year) in respect of which
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the employee is entitled to be paid for accrued long service
leave; or

(b) otherwise—the number of years (including any fraction of a
year) in the period of long service leave that the employee is
taking pursuant to his or her entitlement to long service leave;

“rate of accrual of long service leave” means the number of weeks of
long service leave to which the eligible employee is entitled for each
year of employment in respect of which the employee is entitled to be
paid for, 'or to take, long service leave;

“eligible weekly wage” means the sum of:

(a) the amount per week of the employee’s eligible wages within
the meaning of the Payroll Levy Collection Act immediately
before he or she was paid for, or commenced to take, the long

- service leave (excluding any production-related bonuses that
were included in that amount); and

(b) if any production-related bonuses were paid to the employee in
respect of his or her employment during the period of 52 weeks
immediately before he or she was paid for, or commenced to
take, the long service leave—the total of those bonuses divided
by 52.

(3) A reference in this section to an employee’s entitlement to, to
be paid for, or to take, long service leave is a reference to the employee’s
entitlement:

(a) in the case of an employee employed under a relevant industrial

instrument—under that instrument; or

(b) in any other case—under the employee’s contract of
employment.

Reimbursement of employers in respect of certain past payments for
long service leave ‘

45. If, during the period that commenced on 9 April 1990 and
ended immediately before the commencement of this section, an
employer made, to an employee who was employed in the black coal
mining industry under a relevant industrial instrument, a payment in
respect of the employee’s entitlement to long service leave, being a
payment that was made otherwise than under that instrument, an
amount equal to the amount of the payment is payable to the employer
out of the Fund.

Reimbursement of employer if employee ceases to be eligible employee
46. If:
(a) an employee ceases to be an eligible employee; and

(b) the employee does not, upon ceasing to be an eligible employee,
take all the long service leave to which he or she is entitled or
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receive payment in respect of the whole of his or her entitlement
to long service leave; and

(c) the employer by whom the employee was employed immediately
before ceasing to be an eligible employee:

(i) continues to be liable to make a payment to the employee
in respect of that entitlement; or

(ii) if another employer of the employee is liable to make a
payment to the employee in respect of that entitlement—
1s liable to reimburse the other employer in respect of
the other employer’s liability; and

(d) the employer first mentioned in paragraph (c) requires the
Corporation to make a payment to that employer under this
section in respect of the employee;

there is payable to that employer out of the Fund an amount equal to:

(e) if the employee did not, upon ceasing to be an eligible employee,
take any long service leave or receive any payment in respect
of his or her entitlement to long service leave—the maximum
reimbursable amount that would have been applicable to the
employer in respect of the employee under section 44 if the
employee had taken the whole of the long service leave to
which he or she was entitled; or

(f) if the employee took part of that long service leave or received
payment in respect of part of that entitlement to long service
leave—the amount that would be calculated under paragraph
(e) if that paragraph were applicable less any amount paid or
payable to the employer out of the Fund under section 44 in
respect of the long service leave so taken or the payment so
received by the employee.

Reimbursement of overpayment of payroll levy

47. If an employer makes an overpayment of payroll levy, an amount
equal to the overpayment is payable to the employer out of the Fund.

Payments to employees if employer being wound up
48.(1) If the Board is satisfied that:

(a) an employer is required to make a payment to an eligible
employee; and

(b) if the payment were made, an amount (“the relevant amount”)
equal to the payment would be payable to the employer out of
the Fund under section 44; and

(c) the employer has not made the payment; and
(d) the employer is in the course of being wound up;
the following provisions of this section have effect.
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(2) An amount equal to the relevant amount is payable to the
employee out of the Fund.

(3) The making of the payment referred to in subsection (2)
discharges the liability of the employer to make the payment referred
to in paragraph (1)(a).

Board may determine claims for payment

49. When a question arises as to whether an amount is payable to
a person out of the Fund, the Board may determine any matter of fact
relevant to that question.

PART 8—MISCELLANEOUS

Delegation

50.(1) The Corporation may, by writing under its seal, delegate to:

(a) a Director; or

(b) a person employed by the Corporation; or

(c) a person engaged by the Corporation under a contract; or

(d) a person employed by a person referred to in paragraph (c);
any of the Corporation’s powers and functions under this Act or the
Payroll Levy Collection Act.

(2) The Board may, by signed writing, delegate to:

(a) a Director; or

(b) a person employed by the Corporation; or

(c) a person engaged by the Corporation under a contract; or

(d) a person employed by a person referred to in paragraph (c);

any of the Board’s powers under this Act or the Payroll Levy Collection
Act other than the power to revoke or vary a decision made by the
Board.

(3) The Minister may, by signed writing, delegate to a person
performing the duties of an office in the Department of Industrial
Relations, the Minister’s powers under this Act other than the Minister’s
powers under section 13, 14, 31 or 32.

Expenses of Corporation

51. Subject to section 53, the expenses incurred by the Corporation
are to be paid out of the Fund.

Remuneration and allowances of Directors

52. Subject to section 53, the remuneration and allowances of
Directors are to be paid out of the Fund.
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Transitional

53.(1) Until the date of commencement of section 35, any amount
that, apart from this section, would be payable out of the Fund under
section 51 or 52 is payable out of the previous Fund.

(2) If an amount that was payable out of the previous Fund is not
paid before that date, that amount is payable out of the Fund.

Regulations

54. The Governor-General may make regulations prescribing
matters:

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

Review of Act

55. The Minister is to arrange for the carrying out of an independent
review of the operation of this Act as soon as possible after the Minister
receives a report from the Board under subsection 43(6).

[Minister’s second reading speech made in—
House of Representatives on 30 April 1992
Senate on 27 May 1992]
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