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An Act relating to thecriminal law

1 Short title [seeNote 1]

This Act may be cited as the Criminal Code Act 1995.

2 Commencement [see Note 1]

(1) Subject to subsection (2), this Act commences on a day to be fixed
by Proclamation.

(2) If this Act does not commence under subsection (1) within the
period of 5 years beginning on the day on which this Act receives
the Royal Assent, it commences on the first day after the end of
that period.

3 The Criminal Code
(1) The Schedule has effect as alaw of the Commonwealth.
(2) The Schedule may be cited as the Criminal Code.

3A External Territories

The Criminal Code extends to every external Territory.

3B Offshoreinstallations

Unless the contrary intention appears, an installation (within the
meaning of the Customs Act 1901) that is deemed by section 5C of
the Customs Act 1901 to be part of Australiais also taken to be part
of Australiafor the purposes of the Criminal Code.

4 Definitions

(1) Expressions used in the Code (or in aparticular provision of the
Code) that are defined in the Dictionary at the end of the Code
have the meanings given to them in the Dictionary.

(2) Definitionsin the Code of expressions used in the Code apply to its
construction except insofar as the context or subject matter
otherwise indicates or requires.
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Section 5

5 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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The Criminal Code Schedule
Codification Chapter 1

Division 1

Section 1.1

Schedule—The Criminal Code

Section 3

Chapter 1—Caodification
Division 1

1.1 Codification

The only offences against laws of the Commonwealth are those
offences created by, or under the authority of, this Code or any
other Act.

Note: Under subsection 38(1) of the Acts Interpretation Act 1901, Act means
an Act passed by the Parliament of the Commonwealth.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility
Part 2.1 Purpose and application

Division 2

Section 2.1

Chapter 2—General principles of criminal
responsibility

Part 2.1—Purpose and application
Division 2
2.1 Purpose

The purpose of this Chapter isto codify the general principles
of criminal responsibility under laws of the Commonwealth. It
contains all the general principles of crimina responsibility that
apply to any offence, irrespective of how the offence is created.

2.2 Application
(1) This Chapter appliesto al offences against this Code.

(2) Subject to section 2.3, this Chapter applies on and after
15 December 2001 to all other offences.

(3) Section 11.6 appliesto all offences.

2.3 Application of provisionsrelating to intoxication

Subsections 4.2(6) and (7) and Division 8 apply to all offences. For
the purpose of interpreting those provisions in connection with an
offence, the other provisions of this Chapter may be considered,
whether or not those other provisions apply to the offence
concerned.
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
The elements of an offence Part 2.2

General Division 3

Section 3.1

Part 2.2—The elements of an offence
Division 3—General

3.1 Elements
(1) An offence consists of physical elements and fault elements.

(2) However, the law that creates the offence may provide that thereis
no fault element for one or more physical elements.

(3) Thelaw that creates the offence may provide different fault
elements for different physical elements.

3.2 Establishing guilt in respect of offences

In order for a person to be found guilty of committing an offence
the following must be proved:
() the existence of such physical elements as are, under the law
creating the offence, relevant to establishing guilt;
(b) in respect of each such physical element for which afault
element isrequired, one of the fault elements for the physical
element.

Notel:  SeePart 2.6 on proof of criminal responsibility.
Note 2: See Part 2.7 on geographical jurisdiction.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility
Part 2.2 The elements of an offence

Division 4 Physical elements

Section 4.1

Division 4—Physical elements

4.1 Physical elements

(1) A physical element of an offence may be:
(@) conduct; or
(b) aresult of conduct; or

(c) acircumstance in which conduct, or aresult of conduct,
ocCurs.

(2) InthisCode:

conduct means an act, an omission to perform an act or a state of
affairs.

engagein conduct means.
(a) doanact; or
(b) omit to perform an act.

4.2 Voluntariness
(1) Conduct can only be aphysical element if it is voluntary.

(2) Conduct isonly voluntary if it isa product of the will of the person
whose conduct it is.

(3) Thefollowing are examples of conduct that is not voluntary:
() aspasm, convulsion or other unwilled bodily movement;
(b) an act performed during sleep or UnNconsci oUsness,
(c) an act performed during impaired consciousness depriving
the person of the will to act.

(4) Anomission to perform an act is only voluntary if the act omitted
is one which the person is capable of performing.

(5) If the conduct constituting an offence consists only of a state of
affairs, the state of affairsis only voluntary if it is one over which
the person is capable of exercising control.

(6) Evidence of self-induced intoxication cannot be considered in
determining whether conduct is voluntary.
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
The elements of an offence Part 2.2

Physical elements Division 4

Section 4.3

(7) Intoxication is self-induced unless it came about:
(@) involuntarily; or
(b) asaresult of fraud, sudden or extraordinary emergency,
accident, reasonable mistake, duress or force.

4.3 Omissions

An omission to perform an act can only be a physical element if:
(a) thelaw creating the offence makesit so; or

(b) thelaw creating the offence impliedly provides that the
offence is committed by an omission to perform an act that
by law there is a duty to perform.
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Schedule The Criminal Code

Chapter 2 General principles of criminal responsibility
Part 2.2 The elements of an offence

Division 5 Fault elements

Section 5.1

Division 5—Fault elements

5.1 Fault elements

(1) A fault element for a particular physical element may be
intention, knowledge, recklessness or negligence.

(2) Subsection (1) does not prevent alaw that creates a particular
offence from specifying other fault elements for aphysical element
of that offence.

5.2 Intention

(1) A person hasintention with respect to conduct if he or she means
to engage in that conduct.

(2) A person hasintention with respect to acircumstance if he or she
believes that it exists or will exist.

(3) A person has intention with respect to aresult if he or she meansto
bring it about or is aware that it will occur in the ordinary course of
events.

5.3 Knowledge

A person has knowledge of a circumstance or aresult if he or sheis
aware that it exists or will exist in the ordinary course of events.

5.4 Recklessness

(1) A personisrecklesswith respect to a circumstance if:

() heor sheisaware of asubstantial risk that the circumstance
exists or will exist; and

(b) having regard to the circumstances known to him or her, it is
unjustifiable to take the risk.

(2) A personisrecklesswith respect to aresult if:
(a) heor sheisaware of asubstantial risk that the result will
occur; and
(b) having regard to the circumstances known to him or her, it is
unjustifiable to take the risk.
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
The elements of an offence Part 2.2

Fault elements Division 5

Section 5.5

(3) The question whether taking arisk is unjustifiable is one of fact.

(4) If recklessnessis afault element for a physical element of an
offence, proof of intention, knowledge or recklessness will satisfy
that fault element.

5.5 Negligence

A person is negligent with respect to a physical element of an
offence if hisor her conduct involves:
(a) such agreat falling short of the standard of carethat a
reasonable person would exercise in the circumstances; and
(b) such ahigh risk that the physical element exists or will exist;
that the conduct merits criminal punishment for the offence.

5.6 Offencesthat do not specify fault elements

(1) If the law creating the offence does not specify afault element for
aphysical element that consists only of conduct, intention isthe
fault element for that physical element.

(2) If the law creating the offence does not specify afault element for
aphysical element that consists of a circumstance or aresult,
recklessnessis the fault element for that physical element.

Note: Under subsection 5.4(4), recklessness can be established by proving
intention, knowledge or recklessness.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility
Part 2.2 The elements of an offence

Division 6 Cases where fault elements are not required

Section 6.1

Division 6—Cases wher e fault elementsare not required

6.1 Strict liability

(1) If alaw that creates an offence providesthat the offenceisan
offence of strict liability:

(a) thereareno fault elementsfor any of the physical
elements of the offence; and

(b) thedefence of mistake of fact under section 9.21is
available.

(2) If alaw that creates an offence provides that strict liability applies
to aparticular physical element of the offence:

(a) thereare no fault elements for that physical element; and

(b) the defence of mistake of fact under section 9.2 is available
in relation to that physical element.

(3) The existence of strict liability does not make any other defence
unavailable.

6.2 Absoluteliability

(1) If alaw that createsan offence providesthat the offenceisan
offence of absolute liability:

(a) thereareno fault elementsfor any of the physical
elements of the offence; and

(b) the defence of mistake of fact under section 9.2 is
unavailable.

(2) If alaw that creates an offence provides that absolute liability
appliesto a particular physical element of the offence:

(a) thereare no fault elements for that physical element; and

(b) the defence of mistake of fact under section 9.2 is
unavailablein relation to that physical element.

(3) The existence of absolute liahility does not make any other defence
unavailable.
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Circumstances in which there is no criminal responsibility Part 2.3
Circumstances involving lack of capacity Division 7

Section 7.1

Part 2.3—Circumstancesin which thereisno
criminal responsibility

Note:  ThisPart sets out defences that are generally available. Defences that apply to amore
limited class of offences are dealt with elsewherein this Code and in other laws.

Division 7—Circumstancesinvolving lack of capacity

7.1 Children under 10

A child under 10 yearsold isnot criminally responsible for an
offence.

7.2 Children over 10 but under 14

(1) A child aged 10 yearsor more but under 14 yearsold can only
be criminally responsible for an offenceif the child knowsthat
hisor her conduct iswrong.

(2) The question whether a child knowsthat his or her conduct is
wrong is one of fact. The burden of proving thisis on the
prosecution.

7.3 Mental impairment

(1) A personisnot criminally responsiblefor an offenceif, at the
time of carrying out the conduct constituting the offence, the
per son was suffering from a mental impair ment that had the
effect that:

(a) the person did not know the nature and quality of the
conduct; or

(b) the person did not know that the conduct waswrong (that
is, the person could not reason with a moder ate degr ee of
sense and composur e about whether the conduct, as
perceived by reasonable people, waswrong); or

(c) the person was unableto control the conduct.

(2) The question whether the person was suffering from a mental
impairment is one of fact.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility

Part 2.3 Circumstancesin which there isno criminal responsibility
Division 7 Circumstancesinvolving lack of capacity

Section 7.3

(3) A person is presumed not to have been suffering from such a
mental impairment. The presumption isonly displaced if it is
proved on the balance of probabilities (by the prosecution or the
defence) that the person was suffering from such a mental
impairment.

(4) The prosecution can only rely on this section if the court gives
leave.

(5) Thetribunal of fact must return a special verdict that a personis
not guilty of an offence because of mental impairment if and only
if it is satisfied that the personis not criminally responsible for the
offence only because of a mental impairment.

(6) A person cannot rely on amental impairment to deny voluntariness
or the existence of afault element but may rely on this section to
deny criminal responsibility.

(7) If thetribunal of fact is satisfied that a person carried out conduct
as aresult of adelusion caused by a mental impairment, the
delusion cannot otherwise be relied on as a defence.

(8) Inthissection:

mental impairment includes senility, intellectual disability, mental
illness, brain damage and severe personality disorder.

(9) Thereference in subsection (8) to mental illnessis areference to
an underlying pathological infirmity of the mind, whether of long
or short duration and whether permanent or temporary, but does
not include a condition that results from the reaction of a healthy
mind to extraordinary external stimuli. However, such a condition
may be evidence of amental illnessif it involves some abnormality
and is prone to recur.
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Circumstances in which there is no criminal responsibility Part 2.3
Intoxication Division 8

Section 8.1

Division 8—I ntoxication

8.1 Definition—self-induced intoxication

For the purposes of this Division, intoxication is self-induced
unless it came about:

(8 involuntarily; or
(b) asaresult of fraud, sudden or extraordinary emergency,
accident, reasonable mistake, duress or force.

8.2 Intoxication (offencesinvolving basic intent)

(1) Evidence of self-induced intoxication cannot be considered in
determining whether a fault element of basic intent existed.

(2) A fault element of basic intent is afault element of intention for a
physical element that consists only of conduct.

Note: A fault element of intention with respect to a circumstance or with
respect to aresult is not afault element of basic intent.

(3) Thissection does not prevent evidence of self-induced intoxication
being taken into consideration in determining whether conduct was
accidental.

(4) This section does not prevent evidence of self-induced intoxication
being taken into consideration in determining whether a person had
amistaken belief about facts if the person had considered whether
or not the facts existed.

(5) A person may be regarded as having considered whether or not
facts existed if:

(a) he or she had considered, on a previous occasion, whether
those facts existed in circumstances surrounding that
occasion; and

(b) he or she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility

Part 2.3 Circumstancesin which there isno criminal responsibility
Division 8 Intoxication

Section 8.3

8.3 Intoxication (negligence as fault element)

(D

(2)

If negligenceisafault element for a particular physical
element of an offence, in determining whether that fault
element existed in relation to a person who isintoxicated,
regard must be had to the standard of a reasonable per son who
isnot intoxicated.

However, if intoxication is not self-induced, regard must be had to
the standard of a reasonable person intoxicated to the same extent
as the person concerned.

8.4 Intoxication (relevanceto defences)

(D)

)

©)

(4)

)

If any part of a defence isbased on actual knowledge or belief,
evidence of intoxication may be considered in deter mining
whether that knowledge or belief existed.

If any part of a defenceis based on reasonable belief, in
determining whether that reasonable belief existed, regard
must be had to the standard of a reasonable person who is not
intoxicated.

If aperson’sintoxication is not self-induced, in determining
whether any part of a defence based on reasonable belief exists,
regard must be had to the standard of a reasonable person
intoxicated to the same extent as the person concerned.

If, in relation to an offence:
(a) each physical element has a fault element of basic intent; and
(b) any part of adefence isbased on actual knowledge or belief;

evidence of self-induced intoxication cannot be considered in
determining whether that knowledge or belief existed.

A fault element of basic intent is afault element of intention for a
physical element that consists only of conduct.

Note: A fault element of intention with respect to a circumstance or with
respect to aresult is not afault element of basic intent.

14
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Circumstances in which there is no criminal responsibility Part 2.3
Intoxication Division 8

Section 8.5

8.5 Involuntary intoxication

A personisnot criminally responsible for an offenceif the
person’s conduct constituting the offence was as a result of
intoxication that was not self-induced.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility

Part 2.3 Circumstancesin which there isno criminal responsibility
Division 9 Circumstances involving mistake or ignorance

Section 9.1

Division 9—Circumstances involving mistake or ignorance

9.1 Mistake or ignorance of fact (fault elementsother than
negligence)

(1) A personisnot criminally responsible for an offencethat hasa
physical element for which thereisa fault element other than
negligenceif:

(@) at thetime of the conduct constituting the physical
element, the person isunder a mistaken belief about, or is
ignor ant of, facts; and

(b) the existence of that mistaken belief or ignorance negates
any fault element applying to that physical element.

(2) In determining whether a person was under a mistaken belief
about, or was ignorant of, facts, the tribunal of fact may consider
whether the mistaken belief or ignorance was reasonable in the
circumstances.

9.2 Mistake of fact (strict liability)

(1) A personisnot criminally responsiblefor an offencethat hasa
physical element for which thereisno fault element if:

(a) at or beforethetime of the conduct constituting the
physical element, the person consider ed whether or not
facts existed, and isunder a mistaken but reasonable
belief about those facts; and

(b) had thosefacts existed, the conduct would not have
constituted an offence.

(2) A person may be regarded as having considered whether or not
facts existed if:

(&) he or she had considered, on a previous occasion, whether
those facts existed in the circumstances surrounding that
occasion; and

(b) he or she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Circumstances in which there is no criminal responsibility Part 2.3
Circumstances involving mistake or ignorance Division 9

Section 9.3

Note: Section 6.2 prevents this section applying in situations of absolute
liability.

9.3 Mistake or ignorance of statute law

(1) A person can becriminally responsiblefor an offence even if,
at thetime of the conduct constituting the offence, he or sheis
mistaken about, or ignorant of, the existence or content of an
Act that directly or indirectly createsthe offence or directly or
indirectly affectsthe scope or operation of the offence.

(2) Subsection (1) does not apply, and the person is not criminally
responsible for the offence in those circumstances, if the Act is
expressly to the contrary effect.

9.4 Mistake or ignorance of subordinate legislation

(1) A person can becriminally responsiblefor an offence even if,
at thetime of the conduct constituting the offence, he or sheis
mistaken about, or ignorant of, the existence or content of the
subordinate legislation that directly or indirectly createsthe
offence or directly or indirectly affects the scope or operation
of the offence.

(2) Subsection (1) does not apply, and the person is not criminally
responsible for the offence in those circumstances, if:

(a) the subordinate legidation is expressly to the contrary effect;
or
(c) at thetime of the conduct, the subordinate legislation:
(i) has not been made available to the public (by means of
the Register under the Legidlative Instruments Act 2003
or otherwise); and

(ii) has not otherwise been made available to persons likely
to be affected by it in such away that the person would
have become aware of its contents by exercising due
diligence.

(3) Inthissection:

available includes available by sale.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility

Part 2.3 Circumstancesin which there isno criminal responsibility
Division 9 Circumstances involving mistake or ignorance

Section 9.5

subordinate legislation means an instrument of alegidative
character made directly or indirectly under an Act, or in force
directly or indirectly under an Act.

9.5 Claim of right

(1) A personisnot criminally responsiblefor an offencethat hasa
physical element relating to property if:

(a) at thetime of the conduct constituting the offence, the
person isunder a mistaken belief about a proprietary or
possessory right; and

(b) the existence of that right would negate a fault element
for any physical element of the offence.

(2) A personisnot criminally responsible for any other offence arising
necessarily out of the exercise of the proprietary or possessory
right that he or she mistakenly believesto exist.

() This section does not negate criminal responsibility for an offence
relating to the use of force against a person.

18
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Circumstances in which there is no criminal responsibility Part 2.3
Circumstances involving externa factors Division 10

Section 10.1

Division 10—Circumstances involving external factors

10.1 Intervening conduct or event

A person isnot criminally responsible for an offencethat hasa
physical element to which absolute liability or strict liability
appliesif:

(a) the physical element isbrought about by another person
over whom the person has no control or by a non-human
act or event over which the person hasno control; and

(b) theperson could not reasonably be expected to guard
against the bringing about of that physical element.

10.2 Duress

(1) A personisnot criminally responsiblefor an offenceif heor
shecarries out the conduct constituting the offence under
duress.

(2) A person carries out conduct under duressif and only if he or she
reasonably believes that:
(a) athreat has been made that will be carried out unless an
offence is committed; and
(b) thereis no reasonable way that the threat can be rendered
ineffective; and
(c) theconduct is areasonable response to the threat.

() This section does not apply if the threat is made by or on behalf of
a person with whom the person under duressis voluntarily
associating for the purpose of carrying out conduct of the kind
actually carried out.

10.3 Sudden or extraordinary emergency

(1) A personisnot criminally responsiblefor an offenceif heor
she carries out the conduct constituting the offencein response
to circumstances of sudden or extraordinary emergency.

(2) Thissection appliesif and only if the person carrying out the
conduct reasonably believes that:
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility

Part 2.3 Circumstancesin which there isno criminal responsibility
Division 10 Circumstances involving external factors

Section 10.4

() circumstances of sudden or extraordinary emergency exist;
and

(b) committing the offence is the only reasonable way to deal
with the emergency; and

(c) the conduct is areasonable response to the emergency.

10.4 Sdf-defence

(1) A personisnot criminally responsiblefor an offenceif heor
shecarries out the conduct constituting the offencein
self-defence.

(2) A person carries out conduct in self-defenceif and only if he or she
believes the conduct is necessary:

(a) to defend himself or herself or another person; or

(b) to prevent or terminate the unlawful imprisonment of himself
or herself or another person; or

(c) to protect property from unlawful appropriation, destruction,
damage or interference; or

(d) to prevent criminal trespassto any land or premises; or
(e) toremove from any land or premises aperson who is
committing criminal trespass,
and the conduct is a reasonable response in the circumstances as he
or she perceives them.

() This section does not apply if the person uses force that involves
the intentional infliction of death or really seriousinjury:

(a) to protect property; or
(b) to prevent criminal trespass; or
(c) toremove aperson who is committing criminal trespass.

(4) This section does not apply if:
(a) the person isresponding to lawful conduct; and
(b) heor she knew that the conduct was lawful.

However, conduct is not lawful merely because the person carrying
it out isnot criminally responsible for it.

20
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Circumstances in which there is no criminal responsibility Part 2.3
Circumstances involving externa factors Division 10

Section 10.5

10.5 Lawful authority

A person is not criminally responsible for an offence if the conduct
constituting the offenceisjustified or excused by or under alaw.
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Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility
Part 2.4 Extensions of criminal responsibility

Division 11

Section 11.1

Part 2.4—Extensions of criminal responsibility

Division 11

11.1 Attempt

(1) A person who attemptsto commit an offenceis guilty of the
offence of attempting to commit that offence and is punishable
asif the offence attempted had been committed.

(2) For the person to be guilty, the person’s conduct must be more than
merely preparatory to the commission of the offence. The question
whether conduct is more than merely preparatory to the
commission of the offenceis one of fact.

(3) For the offence of attempting to commit an offence, intention and
knowledge are fault elementsin relation to each physical element
of the offence attempted.

Note: Under section 3.2, only one of the fault elements of intention or

knowledge would need to be established in respect of each physical
element of the offence attempted.

(3A) Subsection (3) has effect subject to subsection (6A).

(4) A person may be found guilty even if:
(8 committing the offence attempted isimpossible; or
(b) the person actually committed the offence attempted.

(5) A person who isfound guilty of attempting to commit an offence
cannot be subsequently charged with the completed offence.

(6) Any defences, procedures, limitations or qualifying provisions that
apply to an offence apply also to the offence of attempting to
commit that offence.

(6A) Any specid liahility provisions that apply to an offence apply also
to the offence of attempting to commit that offence.

(7) Itisnot an offence to attempt to commit an offence against
section 11.2 (complicity and common purpose), section 11.5
(conspiracy to commit an offence) or section 135.4 (conspiracy to
defraud).

22
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The Criminal Code Schedule

General principles of criminal responsibility Chapter 2
Extensions of criminal responsibility Part 2.4

Division 11

Section 11.2

11.2 Complicity and common purpose

(1) A person who aids, abets, counsels or procuresthe commission
of an offence by another person istaken to have committed
that offence and is punishable accordingly.

(2) For the person to be guilty:

(a) the person’s conduct must have in fact aided, abetted,
counselled or procured the commission of the offence by the
other person; and

(b) the offence must have been committed by the other person.

(3) For the person to be guilty, the person must have intended that:

(a) hisor her conduct would aid, abet, counsel or procure the
commission of any offence (including its fault elements) of
the type the other person committed; or

(b) hisor her conduct would aid, abet, counsel or procure the
commission of an offence and have been reckless about the
commission of the offence (including its fault elements) that
the other person in fact committed.

(3A) Subsection (3) has effect subject to subsection (6).

(4) A person cannot be found guilty of aiding, abetting, counselling or
procuring the commission of an offence if, before the offence was
committed, the person:

(a) terminated his or her involvement; and
(b) took all reasonable steps to prevent the commission of the
offence.

(5) A person may be found guilty of aiding, abetting, counselling or
procuring the commission of an offence even if the principal
offender has not been prosecuted or has not been found guilty.

(6) Any special liability provisions that apply to an offence apply also
to the offence of aiding, abetting, counselling or procuring the
commission of that offence.

(7) If thetrier of fact is satisfied beyond reasonabl e doubt that a person
either:
(a) isquilty of a particular offence otherwise than because of the
operation of subsection (1); or
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(b) isquilty of that offence because of the operation of
subsection (1);
but is not able to determine which, the trier of fact may nonetheless
find the person guilty of that offence.

11.3 Innocent agency

A person who:

(@) has, inrelation to each physical element of an offence, a
fault element applicable to that physical element; and

(b) procuresconduct of another person that (whether or not
together with conduct of the procurer) would have
constituted an offence on the part of the procurer if the
procurer had engaged in it;

istaken to have committed that offence and is punishable
accordingly.

11.4 Incitement

(1) A person who urgesthe commission of an offenceis guilty of
the offence of incitement.

(2) For the person to be guilty, the person must intend that the offence
incited be committed.

(2A) Subsection (2) has effect subject to subsection (4A).

(3) A person may be found guilty even if committing the offence
incited isimpossible.

(4) Any defences, procedures, limitations or qualifying provisions that
apply to an offence apply also to the offence of incitement in
respect of that offence.

(4A) Any specia liability provisions that apply to an offence apply also
to the offence of incitement in respect of that offence.

(5) Itisnot an offence to incite the commission of an offence against
section 11.1 (attempt), this section or section 11.5 (conspiracy).

Penalty:
() if the offence incited is punishable by life imprisonment—
imprisonment for 10 years; or
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(b) if the offence incited is punishable by imprisonment for 14
years or more, but is not punishable by life imprisonment—
imprisonment for 7 years; or

(c) if the offenceincited is punishable by imprisonment for 10
years or more, but is not punishable by imprisonment for 14
years or more—imprisonment for 5 years; or

(d) if the offence is otherwise punishable by imprisonment—
imprisonment for 3 years or for the maximum term of
imprisonment for the offence incited, whichever isthe lesser;
or

(e) if the offence incited is not punishable by imprisonment—the
number of penalty units equal to the maximum number of
penalty units applicable to the offence incited.

Note: Under section 4D of the Crimes Act 1914, these penalties are only
maximum penalties. Subsection 4B(2) of that Act allows a court to
impose an appropriate fine instead of, or in addition to, aterm of
imprisonment. If abody corporate is convicted of the offence,
subsection 4B(3) of that Act allows a court to impose afine of an
amount not greater than 5 times the maximum fine that the court could

impose on an individual convicted of the same offence. Penalty units
are defined in section 4AA of that Act.

11.5 Conspiracy

(1) A person who conspireswith another person to commit an
offence punishable by imprisonment for more than 12 months,
or by afine of 200 penalty unitsor more, is guilty of the offence
of conspiracy to commit that offence and is punishable asif the
offence to which the conspiracy relates had been committed.

Note: Penalty units are defined in section 4AA of the Crimes Act 1914.

(2) For the person to be guilty:

(a) the person must have entered into an agreement with one or
more other persons; and

(b) the person and at least one other party to the agreement must
have intended that an offence would be committed pursuant
to the agreement; and

(c) the person or at least one other party to the agreement must
have committed an overt act pursuant to the agreement.

(2A) Subsection (2) has effect subject to subsection (7A).
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(3) A person may be found guilty of conspiracy to commit an offence
even if:
(8 committing the offence isimpossible; or
(b) theonly other party to the agreement is a body corporate; or
(c) each other party to the agreement is at least one of the
following:
(i) apersonwho isnot criminally responsible;
(ii) aperson for whose benefit or protection the offence
exists; or
(d) subject to paragraph (4)(a), al other parties to the agreement
have been acquitted of the conspiracy.

(4) A person cannot be found guilty of conspiracy to commit an
offenceif:

(a) all other parties to the agreement have been acquitted of the
conspiracy and afinding of guilt would be inconsistent with
their acquittal; or

(b) heor sheisaperson for whose benefit or protection the
offence exists.

(5) A person cannot be found guilty of conspiracy to commit an
offence if, before the commission of an overt act pursuant to the
agreement, the person:

(&) withdrew from the agreement; and

(b) took all reasonable steps to prevent the commission of the
offence.

(6) A court may dismiss acharge of conspiracy if it thinks that the
interests of justice require it to do so.

(7) Any defences, procedures, limitations or qualifying provisions that
apply to an offence apply also to the offence of conspiracy to
commit that offence.

(7A) Any specid liability provisions that apply to an offence apply aso
to the offence of conspiracy to commit that offence.

(8) Proceedings for an offence of conspiracy must not be commenced
without the consent of the Director of Public Prosecutions.
However, aperson may be arrested for, charged with, or remanded
in custody or on bail in connection with, an offence of conspiracy
before the necessary consent has been given.
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11.6 Referencesin Actsto offences

(1) A referencein alaw of the Commonwealth to an offence against a
law of the Commonwealth (including this Code) includes a
reference to an offence against section 11.1 (attempt), 11.4
(incitement) or 11.5 (conspiracy) of this Code that relates to such
an offence.

(2) A referencein alaw of the Commonwealth (including this Code)
to aparticular offence includes a reference to an offence against
section 11.1 (attempt), 11.4 (incitement) or 11.5 (conspiracy) of
this Code that relates to that particular offence.

(3) Subsection (1) or (2) does not apply if alaw of the Commonwealth
isexpressly or impliedly to the contrary effect.

(4) Inparticular, an express reference in alaw of the Commonwealth
to:

(@) an offence against, under or created by the Crimes Act 1914;
or

(b) an offence against, under or created by a particular provision
of the Crimes Act 1914; or

(c) an offence arising out of the first-mentioned law or another
law of the Commonwealth; or

(d) an offence arising out of a particular provision; or

(e) an offence against, under or created by the Taxation
Administration Act 1953;

does not mean that the first-mentioned law isimpliedly to the
contrary effect.

Note: Sections 11.2 (complicity and common purpose) and 11.3 (innocent
agency) of this Code operate as extensions of principal offences and
are therefore not referred to in this section.
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Part 2.5—Cor porate criminal responsibility

Division 12

12.1 General principles

(1) ThisCode appliesto bodies corporate in the same way asit

appliesto individuals. It so applies with such modifications as
are set out in this Part, and with such other modifications as
are made necessary by thefact that criminal liability isbeing
imposed on bodies corporaterather than individuals.

(2) A body corporate may be found guilty of any offence, including

one punishable by imprisonment.

Note: Section 4B of the Crimes Act 1914 enables afine to be imposed for
offences that only specify imprisonment as a penalty.

12.2 Physical elements

If aphysical element of an offence is committed by an employee,
agent or officer of abody corporate acting within the actual or
apparent scope of his or her employment, or within his or her
actual or apparent authority, the physical element must also be
attributed to the body corporate.

12.3 Fault elementsother than negligence

(1) If intention, knowledge or recklessnessis afault element in

relation to aphysical element of an offence, that fault element must
be attributed to a body corporate that expressly, tacitly or impliedly
authorised or permitted the commission of the offence.

(2) The means by which such an authorisation or permission may be

established include;

() proving that the body corporate’ s board of directors
intentionally, knowingly or recklessly carried out the relevant
conduct, or expressly, tacitly or impliedly authorised or
permitted the commission of the offence; or

(b) proving that a high managerial agent of the body corporate
intentionally, knowingly or recklessly engaged in the relevant
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conduct, or expressly, tacitly or impliedly authorised or
permitted the commission of the offence; or

(c) proving that a corporate culture existed within the body
corporate that directed, encouraged, tolerated or led to
non-compliance with the relevant provision; or

(d) proving that the body corporate failed to create and maintain
acorporate culture that required compliance with the relevant
provision.

(3) Paragraph (2)(b) does not apply if the body corporate proves that it
exercised due diligence to prevent the conduct, or the authorisation
or permission.

(4) Factorsrelevant to the application of paragraph (2)(c) or (d)
include:

(a) whether authority to commit an offence of the same or a
similar character had been given by a high managerial agent
of the body corporate; and

(b) whether the employee, agent or officer of the body corporate
who committed the offence believed on reasonable grounds,
or entertained a reasonabl e expectation, that a high
managerial agent of the body corporate would have
authorised or permitted the commission of the offence.

(5) If recklessnessisnot afault element in relation to a physical
element of an offence, subsection (2) does not enable the fault
element to be proved by proving that the board of directors, or a
high managerial agent, of the body corporate recklessly engaged in
the conduct or recklessly authorised or permitted the commission
of the offence.

(6) Inthissection:

board of directors means the body (by whatever name called)
exercising the executive authority of the body corporate.

corporate culture means an attitude, policy, rule, course of conduct
or practice existing within the body corporate generally or in the
part of the body corporate in which the relevant activities takes
place.

high managerial agent means an employee, agent or officer of the
body corporate with duties of such responsibility that his or her
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conduct may fairly be assumed to represent the body corporate’ s
policy.

12.4 Negligence

(1) Thetest of negligence for abody corporateisthat set out in
section 5.5.

@) If:

() negligenceisafault element in relation to a physical element
of an offence; and

(b) noindividual employee, agent or officer of the body
corporate has that fault element;
that fault element may exist on the part of the body corporateif the
body corporate’ s conduct is negligent when viewed as awhole
(that is, by aggregating the conduct of any number of its
employees, agents or officers).

(3) Negligence may be evidenced by the fact that the prohibited
conduct was substantially attributable to:

(a) inadequate corporate management, control or supervision of
the conduct of one or more of its employees, agents or
officers; or

(b) failureto provide adequate systems for conveying relevant
information to relevant personsin the body corporate.

12.5 Mistake of fact (strict liability)

(1) A body corporate can only rely on section 9.2 (mistake of fact
(strict liahility)) in respect of conduct that would, apart from this
section, constitute an offence on its part if:

(@) the employee, agent or officer of the body corporate who
carried out the conduct was under a mistaken but reasonable
belief about facts that, had they existed, would have meant
that the conduct would not have constituted an offence; and

(b) the body corporate proves that it exercised due diligence to
prevent the conduct.

(2) A failureto exercise due diligence may be evidenced by the fact
that the prohibited conduct was substantially attributable to:
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() inadequate corporate management, control or supervision of
the conduct of one or more of its employees, agents or
officers; or

(b) failureto provide adequate systems for conveying relevant
information to relevant persons in the body corporate.

12.6 Intervening conduct or event

A body corporate cannot rely on section 10.1 (intervening conduct
or event) in respect of aphysical element of an offence brought
about by another person if the other person is an employee, agent
or officer of the body corporate.
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Part 2.6—Proof of criminal responsibility
Division 13
13.1 Legal burden of proof—prosecution

(1) The prosecution bearsalegal burden of proving every element
of an offencerelevant to the guilt of the person charged.

Note: See section 3.2 on what elements are relevant to a person’s guilt.

(2) Theprosecution also bearsa legal burden of disproving any
matter in relation to which the defendant has dischar ged an
evidential burden of proof imposed on the defendant.

(3) InthisCode:

legal burden, in relation to a matter, means the burden of proving
the existence of the matter.

13.2 Standard of proof—prosecution

(1) A legal burden of proof on the prosecution must be dischar ged
beyond reasonable doubt.

(2) Subsection (1) does not apply if the law creating the offence
specifies adifferent standard of proof.

13.3 Evidential burden of proof—defence

(1) Subject to section 13.4, a burden of proof that a law imposes on
adefendant isan evidential burden only.

(2) A defendant who wishesto deny criminal responsibility by relying
on aprovision of Part 2.3 (other than section 7.3) bears an
evidential burden in relation to that matter.

(3) A defendant who wishesto rely on any exception, exemption,
excuse, qualification or justification provided by the law creating
an offence bears an evidential burden in relation to that matter. The
exception, exemption, excuse, qualification or justification need
not accompany the description of the offence.
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(4) The defendant no longer bears the evidential burden inrelation to a
matter if evidence sufficient to discharge the burden is adduced by
the prosecution or by the court.

(5) The question whether an evidential burden has been discharged is
one of law.

(6) Inthis Code:

evidential burden, in relation to a matter, means the burden of
adducing or pointing to evidence that suggests a reasonable
possibility that the matter exists or does not exist.

13.4 Legal burden of proof—defence

A burden of proof that alaw imposes on the defendant isa
legal burden if and only if the law expressly:
(a) specifiesthat the burden of proof in relation to the matter
in question isa legal burden; or
(b) requiresthe defendant to prove the matter; or
(c) createsapresumption that the matter exists unlessthe
contrary isproved.

13.5 Standard of proof—defence

A legal burden of proof on the defendant must be dischar ged
on the balance of praobabilities.

13.6 Use of averments

A law that allows the prosecution to make an averment is taken not
to allow the prosecution:
(a) to aver any fault element of an offence; or
(b) to make an averment in prosecuting for an offencethat is
directly punishable by imprisonment.
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14.1 Standard geographical jurisdiction

(1) Thissection may apply to a particular offencein either of the
following ways:
(a) unlessthe contrary intention appears, this section appliesto
the following offences:

(i) aprimary offence, where the provision creating the
offence commences at or after the commencement of
this section;

(ii) an ancillary offence, to the extent to which it relatesto a
primary offence covered by subparagraph (i);
(b) if alaw of the Commonwealth provides that this section

applies to a particular offence—this section appliesto that
offence.

Note: In the case of paragraph (b), the expression offenceis given an
extended meaning by subsection 11.2(1), section 11.3 and subsection
11.6(1).

(2) If this section appliesto a particular offence, a person does not
commit the offence unless:

(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) whoally or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australiaand a result of the conduct occurs:

(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or
(c) all of the following conditions are satisfied:
(i) the alleged offence is an ancillary offence;

(ii) the conduct constituting the alleged offence occurs
wholly outside Australia;
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(iii) the conduct constituting the primary offence to which
the ancillary offence relates, or aresult of that conduct,
occurs, or isintended by the person to occur, wholly or
partly in Australia or wholly or partly on board an
Australian aircraft or an Australian ship.

Defence—primary offence

(3) If thissection appliesto a particular offence, a person is not guilty
of the offenceif:

(aa) the alleged offenceisaprimary offence; and
(a) the conduct constituting the alleged offence occurs whally in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(b) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
alleged offence occurs; or

(ii) the part of the foreign country where the conduct
constituting the alleged offence occurs;
alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (3). See subsection 13.3(3).

(4) For the purpaoses of the application of subsection 13.3(3) to an
offence, subsection (3) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(5) If thissection appliesto a particular offence, a person is not guilty
of the offenceif:

() the alleged offence is an ancillary offence; and

(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
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country, but not on board an Australian aircraft or an
Australian ship; and

(d) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(ii) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that correspondsto
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (5). See subsection 13.3(3).

(6) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (5) of this section is taken to be an exception
provided by the law creating the offence.
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Division 15—Extended geographical jurisdiction

15.1 Extended geographical jurisdiction—category A

(1) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person does not commit the offence unless:

(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australia and a result of the conduct occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or

(c) the conduct constituting the alleged offence occurs wholly
outside Australia and:
(i) at thetime of the alleged offence, the personis an
Australian citizen; or
(ii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; or
(d) all of the following conditions are satisfied:
(i) the aleged offenceisan ancillary offence;
(i) the conduct constituting the alleged offence occurs
wholly outside Australig;

(iii) the conduct constituting the primary offence to which
the ancillary offence relates, or aresult of that conduct,
occurs, or isintended by the person to occur, wholly or
partly in Australia or wholly or partly on board an
Australian aircraft or an Australian ship.

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).

Defence—primary offence

(2) If alaw of the Commonwealth provides that this section applies to
aparticular offence, aperson is not guilty of the offenceiif:
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(aa) the alleged offenceis aprimary offence; and
() the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(b) the person is neither:
(i) an Austraian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(c) thereisnotinforcein:
(i) theforeign country where the conduct constituting the
alleged offence occurs; or
(ii) the part of the foreign country where the conduct
constituting the alleged offence occurs;
alaw of that foreign country, or alaw of that part of that

foreign country, that creates an offence that corresponds to
the first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).

(3) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (2) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(4) If alaw of the Commonwealth provides that this section applies to
aparticular offence, aperson is not guilty of the offenceif:
(a) the aleged offenceis an ancillary offence; and
(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
country, but not on board an Australian aircraft or an
Australian ship; and
(d) the person is neither:
(i) an Australian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
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(e) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(ii) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (4) of this section is taken to be an exception
provided by the law creating the offence.

15.2 Extended geographical jurisdiction—category B

(1) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person does not commit the offence unless:

() the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australia and a result of the conduct occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or
(c) the conduct constituting the alleged offence occurs wholly
outside Australia and:
(i) at thetime of the alleged offence, the personis an
Australian citizen; or
(ii) at the time of the alleged offence, the personisa
resident of Austraia; or

Criminal Code Act 1995 39



Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility
Part 2.7 Geographical jurisdiction

Division 15 Extended geographical jurisdiction

Section 15.2

(iii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; or

(d) all of the following conditions are satisfied:
(i) the aleged offenceisan ancillary offence;
(i) the conduct constituting the alleged offence occurs
wholly outside Australia;

(i) the conduct constituting the primary offence to which
the ancillary offence relates, or aresult of that conduct,
occurs, or isintended by the person to occur, wholly or
partly in Australia or wholly or partly on board an
Australian aircraft or an Australian ship.

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).

Defence—primary offence

(2) If alaw of the Commonwealth provides that this section applies to
aparticular offence, aperson is not guilty of the offence if:

(aa) the alleged offenceisaprimary offence; and

(a) the conduct constituting the alleged offence occurs whally in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(b) the person isneither:
(i) an Australian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(c) thereisnotinforcein:
(i) theforeign country where the conduct constituting the
alleged offence occurs; or
(ii) the part of the foreign country where the conduct
constituting the alleged offence occurs;
alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).
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(3) For the purpaoses of the application of subsection 13.3(3) to an
offence, subsection (2) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(4) If alaw of the Commonwealth provides that this section applies to
a particular offence, a person is not guilty of the offenceif:

(a) the aleged offenceis an ancillary offence; and

(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
country, but not on board an Australian aircraft or an
Australian ship; and

(d) the person isneither:

(i) an Austraian citizen; nor

(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and

(e) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(i) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that correspondsto
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) For the purpaoses of the application of subsection 13.3(3) to an
offence, subsection (4) of this section is taken to be an exception
provided by the law creating the offence.
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15.3 Extended geographical jurisdiction—category C

(1) If alaw of the Commonwealth provides that this section applies to
aparticular offence, the offence applies:

(&) whether or not the conduct constituting the alleged offence
occursin Australia; and

(b) whether or not aresult of the conduct constituting the alleged
offence occursin Australia

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).

Defence—primary offence

(2) If alaw of the Commonwealth provides that this section applies to
aparticular offence, aperson is not guilty of the offence if:

(aa) the alleged offenceisaprimary offence; and
(a) the conduct congtituting the alleged offence occurs whally in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(b) the person is neither:
(i) an Australian citizen; nor
(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(c) thereisnotinforcein:
(i) theforeign country where the conduct constituting the
alleged offence occurs; or
(ii) the part of the foreign country where the conduct
constituting the alleged offence occurs;
alaw of that foreign country, or that part of that foreign
country, that creates an offence that corresponds to the
first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).

(3) For the purpaoses of the application of subsection 13.3(3) to an
offence, subsection (2) of this section is taken to be an exception
provided by the law creating the offence.
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Defence—ancillary offence

(4) If alaw of the Commonwealth provides that this section applies to
aparticular offence, aperson is not guilty of the offenceiif:

() the alleged offenceis an ancillary offence; and
(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
country, but not on board an Australian aircraft or an
Australian ship; and
(d) the person isneither:
(i) an Austraian citizen; nor
(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(e) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(ii) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (4) of this section is taken to be an exception
provided by the law creating the offence.

15.4 Extended geographical jurisdiction—category D

If alaw of the Commonwealth provides that this section appliesto
aparticular offence, the offence applies:
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(@) whether or not the conduct constituting the alleged offence
occursin Australia; and

(b) whether or not aresult of the conduct constituting the alleged
offence occursin Australia.

Note: The expression offenceis given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).
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Division 16—Miscellaneous

16.1 Attorney-General’sconsent required for prosecution if alleged
conduct occurswholly in aforeign country in certain
circumstances

(1) Proceedings for an offence must not be commenced without the
Attorney-General’ s written consent if:

(a) section 14.1, 15.1, 15.2, 15.3 or 15.4 applies to the offence;
and

(b) the conduct constituting the alleged offence occurs wholly in
aforeign country; and

(c) atthetime of the alleged offence, the person alleged to have
committed the offence is neither:

(i) an Austraian citizen; nor
(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory.

(2) However, aperson may be arrested for, charged with, or remanded
in custody or released on bail in connection with an offence before
the necessary consent has been given.

16.2 When conduct taken to occur partly in Australia

Sending things

(1) For the purposes of this Part, if a person sends athing, or causes a
thing to be sent:
(a) from apoint outside Australiato apoint in Australia; or
(b) fromapoint in Australiato a point outside Australia;
that conduct is taken to have occurred partly in Australia.

Sending electronic communications

(2) For the purposes of this Part, if a person sends, or causes to be sent,
an electronic communication:

(@) from apoint outside Australiato apoint in Australia; or
(b) fromapointin Australiato a point outside Australia;
that conduct is taken to have occurred partly in Australia.

Criminal Code Act 1995 45



Schedule The Crimina Code

Chapter 2 General principles of criminal responsibility
Part 2.7 Geographical jurisdiction

Division 16 Miscellaneous

Section 16.3

©)

Point

For the purposes of this section, point includes a mobile or
potentially mobile point, whether on land, underground, in the
atmosphere, underwater, at sea or anywhere else.

16.3 Meaning of Australia

(D)

)

©)

(4)

For the purposes of the application of this Part to a particular
primary offence, Australia has the same meaning it would have if
it were used in ageographical sense in the provision creating the
primary offence.

For the purposes of the application of this Part to a particular
ancillary offence, Australia has the same meaning it would have if
it were used in a geographical sense in the provision creating the
primary offence to which the ancillary offence relates.

For the purposes of this Part, if a provision creating an offence
extends to an external Territory, it isto be assumed that if the
expression Australia were used in a geographical sense in that
provision, that expression would include that external Territory.

This section does not affect the meaning of the expressions
Australian aircraft, Australian citizen or Australian ship.

16.4 Result of conduct

A referencein this Part to aresult of conduct constituting an
offenceis areference to aresult that is a physical element of the
offence (within the meaning of subsection 4.1(1)).
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Chapter 4—Theintegrity and security of the
inter national community and foreign
gover nments

Division 70—Bribery of foreign public officials

70.1 Definitions
In this Division:
benefit includes any advantage and is not limited to property.

business advantage means an advantage in the conduct of
business.

control, in relation to a company, body or association, includes
control asaresult of, or by means of, trusts, agreements,
arrangements, understandings and practices, whether or not having
legal or equitable force and whether or not based on legal or
equitable rights.

duty, in relation to aforeign public official, means any authority,
duty, function or power that:

(a) isconferred on the official; or

(b) that the official holds himself or herself out as having.

foreign government body means:

(a) the government of aforeign country or of part of aforeign
country; or

(b) an authority of the government of aforeign country; or

(c) an authority of the government of part of aforeign country;
or

(d) aforeignloca government body or foreign regional
government body; or

(e) aforeign public enterprise.

Criminal Code Act 1995 47



Schedule The Crimina Code
Chapter 4 Theintegrity and security of the international community and foreign
governments

Division 70 Bribery of foreign public officials

Section 70.1

foreign public enterprise means a company or any other body or
association where:
(a) in the case of a company—one of the following applies:

(i) the government of aforeign country or of part of a
foreign country holds more than 50% of the issued share
capital of the company;

(if) the government of aforeign country or of part of a
foreign country holds more than 50% of the voting
power in the company;

(iii) the government of aforeign country or of part of a
foreign country isin a position to appoint more than
50% of the company’s board of directors,

(iv) thedirectors (however described) of the company are
accustomed or under an obligation (whether formal or
informal) to act in accordance with the directions,
instructions or wishes of the government of aforeign
country or of part of aforeign country;

(v) the government of aforeign country or of part of a
foreign country isin a position to exercise control over
the company; and

(b) inthe case of any other body or association—either of the
following applies:

(i) the members of the executive committee (however
described) of the body or association are accustomed or
under an obligation (whether formal or informal) to act
in accordance with the directions, instructions or wishes
of the government of aforeign country or of part of a
foreign country;

(ii) the government of aforeign country or of part of a
foreign country isin a position to exercise control over
the body or association; and

(c) the company, body or association:

(i) enjoys specia legal rights or a special legal status under
alaw of aforeign country or of part of aforeign
country; or
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(ii) enjoys specia benefits or privileges under alaw of a
foreign country or of part of aforeign country;
because of the relationship of the company, body or
associ ation with the government of the foreign country or of
the part of the foreign country, as the case may be.

foreign public official means:

(&) an employee or official of aforeign government body; or

(b) an individual who performs work for aforeign government
body under a contract; or

(c) anindividual who holds or performs the duties of an
appointment, office or position under alaw of aforeign
country or of part of aforeign country; or

(d) anindividual who holds or performs the duties of an
appointment, office or position created by custom or
convention of aforeign country or of part of aforeign
country; or

(e) anindividua who is otherwise in the service of aforeign
government body (including service as a member of a
military force or police force); or

(f) amember of the executive, judiciary or magistracy of a
foreign country or of part of aforeign country; or

(g) an employee of apublic international organisation; or
(h) an individual who performs work for a public international
organisation under a contract; or
(i) anindividual who holds or performs the duties of an office or
position in a public international organisation; or
(1) anindividua who is otherwise in the service of apublic
international organisation; or
(k) amember or officer of the legidature of aforeign country or
of part of aforeign country; or
() anindividual who:
(i) isan authorised intermediary of aforeign public official
covered by any of the above paragraphs; or
(ii) holds himself or herself out to be the authorised
intermediary of aforeign public official covered by any
of the above paragraphs.
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public international organisation means:
(a) an organisation:
(i) of which 2 or more countries, or the governments of 2
or more countries, are members; or

(ii) that is constituted by persons representing 2 or more
countries, or representing the governments of 2 or more
countries; or

(b) an organisation established by, or a group of organisations
constituted by:

(i) organisations of which 2 or more countries, or the
governments of 2 or more countries, are members; or

(ii) organisations that are constituted by the representatives
of 2 or more countries, or the governments of 2 or more
countries; or

(c) anorganisation that is:
(i) anorgan of, or office within, an organisation described
in paragraph (a) or (b); or
(if) acommission, council or other body established by an
organisation so described or such an organ; or

(iii) acommittee, or subcommittee of a committee, of an
organisation described in paragraph (a) or (b), or of such
an organ, council or body.

share includes stock.

70.2 Bribing aforeign public official

(1) A personisguilty of an offenceif:
(a) the person:
(i) provides abenefit to another person; or

(ii) causes abenefit to be provided to another person; or

(iii) offersto provide, or promisesto provide, a benefit to
another person; or

(iv) causesan offer of the provision of abenefit, or a
promise of the provision of abenefit, to be made to
another person; and

(b) the benefit is not legitimately due to the other person; and
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(c) thefirst-mentioned person does so with the intention of
influencing aforeign public official (who may be the other
person) in the exercise of the official’ s duties as aforeign
public official in order to:

(i) obtain or retain business; or

(if) obtain or retain a business advantage that is not
legitimately due to the recipient, or intended recipient,
of the business advantage (who may be the
first-mentioned person).

Penalty: Imprisonment for 10 years.
Note 1: For defences, see sections 70.3 and 70.4.

Note 2: Section 4B of the Crimes Act 1914 allows a court to impose afine
instead of imprisonment or in addition to imprisonment.

Benefit that is not legitimately due

(2) For the purposes of this section, in working out if a benefit is not
legitimately due to a person in a particular situation, disregard the
following:

(a) thefact that the benefit may be customary, or perceived to be
customary, in the situation;

(b) the value of the benefit;
(c) any official tolerance of the benefit.

Business advantage that is not legitimately due

(3) For the purposes of this section, in working out if a business
advantage is not legitimately due to a person in a particular
situation, disregard the following:

(a) thefact that the business advantage may be customary, or
perceived to be customary, in the situation;

(b) the value of the business advantage;
(c) any official tolerance of the business advantage.

70.3 Defence—conduct lawful in foreign public official’s country

(1) A personisnot guilty of an offence against section 70.2 in the
cases set out in the following table:
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Defence of lawful conduct

Item Inacasewherethe and if it were the person would
person’sconduct occurred  assumed that the not have been
in relation to thiskind of person’sconduct had  guilty of an
foreign public official... occurred whally... offence againgt...

1 an employee or official of a  intheplacewherethe  alaw inforcein
foreign government body central administration  that place

of the body islocated

2 an individual who performs  inthe placewherethe  alaw inforcein
work for aforeign central administration  that place
government body under a of the body is located
contract

3 an individual who holds or in the foreign country alaw inforcein
performs the duties of an or in the part of the the foreign
appointment, office or foreign country, asthe  country or in the
position under alaw of a case may be part of the foreign
foreign country or of part of country, asthe
aforeign country case may be

4 an individual who holds or in the foreign country alaw inforcein
performs the duties of an or in the part of the the foreign
appointment, office or foreign country, asthe  country or in the
position created by custom case may be part of the foreign
or convention of aforeign country, asthe
country or of part of a case may be
foreign country

5 an individual who is inthe placewherethe  alaw inforcein
otherwiseintheserviceof a  central administration  that place
foreign government body of the body is located
(including serviceasa
member of amilitary force
or police force)

6 amember of the executive, in the foreign country alaw inforcein
judiciary or magistracy of a  or in the part of the the foreign
foreign country or of part of  foreign country, asthe  country or in the
aforeign country case may be part of the foreign

country, asthe
case may be

7 an employee of apublic inthe placewherethe  alaw inforcein
international organisation headquarters of the that place

organisation is located
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Defence of lawful conduct

ltem In acase wherethe

and if it were

the person would

person’sconduct occurred  assumed that the not have been
in relation to thiskind of person’sconduct had  guilty of an
foreign public official... occurred whally... offence againgt...

8 an individual who performs
work for apublic
international organisation
under a contract

in the place where the
headquarters of the
organisation islocated

alaw inforcein
that place

9 an individual who holds or
performs the duties of a
public office or positionin a
public international
organisation

in the place where the
headquarters of the
organisation is located

alaw inforcein
that place

10 anindividual who is
otherwise in the service of a
public international
organisation

in the place where the
headquarters of the
organisation islocated

alaw inforcein
that place

11 amember or officer of the
legislature of aforeign
country or of part of a

in the foreign country
or in the part of the
foreign country, asthe

alaw inforcein
the foreign
country or in the

foreign country case may be part of the foreign
country, asthe
case may he
Note: A defendant bears an evidential burden in relation to the matter in

subsection (1). See subsection 13.3(3).

(2) A personisnot guilty of an offence against section 70.2 if:

(a) the person’s conduct occurred in relation to aforeign public
official covered by paragraph (1) of the definition of foreign
public official in section 70.1 (which deals with
intermediaries of foreign public officials covered by other
paragraphs of that definition); and

(b) assuming that the first-mentioned person’s conduct had
occurred instead in relation to:

(i) theother foreign public official of whom the
first-mentioned foreign public official was an authorised
intermediary; or
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(ii) the other foreign public official in relation to whom the
first-mentioned foreign public official held himself or
herself out to be an authorised intermediary;

subsection (1) would have applied in relation to the
first-mentioned person.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3).

(3) Toavoid doubt, if:
(a) aperson’s conduct occurred in relation to aforeign public
official covered by 2 or more paragraphs of the definition of
foreign public official in section 70.1; and

(b) at least one of the corresponding items in subsection (1) is
applicable to the conduct of the first-mentioned person;

subsection (1) appliesto the conduct of the first-mentioned person.

70.4 Defence—facilitation payments

(1) A personisnot guilty of an offence against section 70.2 if:
(@) thevaue of the benefit was of a minor nature; and

(b) the person’s conduct was engaged in for the sole or dominant
purpose of expediting or securing the performance of a
routine government action of a minor nature; and

(c) assoon as practicable after the conduct occurred, the person
made a record of the conduct that complies with
subsection (3); and

(d) any of the following subparagraphs applies:

(i) the person has retained that record at all relevant times;

(i) that record has been lost or destroyed because of the
actions of another person over whom the
first-mentioned person had no control, or because of a
non-human act or event over which the first-mentioned
person had no control, and the first-mentioned person
could not reasonably be expected to have guarded
against the bringing about of that |oss or that
destruction;

54 Criminal Code Act 1995



The Criminal Code Schedule
The integrity and security of the international community and foreign governments
Chapter 4

Bribery of foreign public officials Division 70

Section 70.4

(iii) aprosecution for the offence is instituted more than 7
years after the conduct occurred.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1). See subsection 13.3(3).

Routine government action

(2) For the purposes of this section, aroutine government action is an
action of aforeign public official that:

(@) isordinarily and commonly performed by the official; and
(b) iscovered by any of the following subparagraphs:

(i) granting a permit, licence or other official document
that qualifies a person to do businessin aforeign
country or in apart of aforeign country;

(ii) processing government papers such as avisa or work
permit;
(iii) providing police protection or mail collection or
delivery;
(iv) scheduling inspections associated with contract
performance or related to the transit of goods;
(v) providing telecommunications services, power or water;
(vi) loading and unloading cargo;
(vii) protecting perishable products, or commodities, from
deterioration;
(viii) any other action of asimilar nature; and
(c) does not involve a decision about:
(i) whether to award new business; or
(ii) whether to continue existing business with a particular
person; or
(iii) theterms of new business or existing business; and
(d) does not involve encouraging a decision about:
(i) whether to award new business; or
(ii) whether to continue existing business with a particular
person; or
(iii) the terms of new business or existing business.
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Content of records

(3) A record of particular conduct engaged in by a person complies
with this subsection if the record sets ouit:

(a) thevaue of the benefit concerned; and
(b) the date on which the conduct occurred; and

(c) theidentity of the foreign public officia in relation to whom
the conduct occurred; and

(d) if that foreign public official is not the other person
mentioned in paragraph 70.2(1)(a)—the identity of that other
person; and

(e) particulars of the routine government action that was sought
to be expedited or secured by the conduct; and

(f) the person’s signature or some other means of verifying the
person’s identity.

70.5 Territorial and nationality requirements

(1) A person does not commit an offence against section 70.2 unless:
() the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or
(b) the conduct constituting the alleged offence occurs wholly
outside Australia and:
(i) at thetime of the alleged offence, the person isan
Australian citizen; or
(ii) at the time of the alleged offence, the personisa
resident of Australia; or
(iii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory.

Note: The expression offence against section 70.2 is given an extended
meaning by subsections 11.2(1) and 11.6(2).

(2) Proceedings for an offence against section 70.2 must not be
commenced without the Attorney-General’ s written consent if:
(a) the conduct constituting the alleged offence occurs wholly
outside Australia; and
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(b) at thetime of the alleged offence, the person alleged to have
committed the offenceis:

(i) aresident of Australia; and
(ii) not an Australian citizen.

(3) However, aperson may be arrested for, charged with, or remanded
in custody or released on bail in connection with an offence against
section 70.2 before the necessary consent has been given.

70.6 Saving of other laws

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.
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Division 71—Offences against United Nations and
associated personnel

71.1 Purpose

The purpose of this Division isto protect United Nations and
associated personnel and give effect to the Convention on the
Safety of United Nations and Associated Personnel.

71.2 Murder of a UN or associated person

(1) A personisquilty of an offenceif:
(a) the person’s conduct causes the death of another person; and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) thefirst-mentioned person intendsto cause, or is reckless as
to causing, the death of the UN or associated person or any
other person by the conduct.

Maximum penalty: Imprisonment for life.

Note: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

(2) Strict liability applies to paragraphs (1)(b) and (c).

71.3 Mandaughter of a UN or associated person

(1) A personisguilty of an offenceif:
(a) the person’s conduct causes the death of another person; and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person intends to cause, or is reckless as
to causing, serious harm to the UN or associated person or
any other person by the conduct.

Maximum penalty: Imprisonment for 25 years.
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Note: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.4 Intentionally causing serious harm to a UN or associated person

(1) A personisquilty of an offenceif:
(a) the person’s conduct causes serious harm to another person;
and
(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person intends to cause serious harm to
the UN or associated person or any other person by the
conduct.

Maximum penalty: Imprisonment for 20 years.

Maximum penalty (aggravated offence): Imprisonment for 25
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.5 Recklessly causing serious harm to a UN or associated person

(1) A personisquilty of an offenceif:
(a) the person’s conduct causes serious harm to another person;
and
(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person is reckless as to causing serious
harm to the UN or associated person or any other person by
the conduct.

Maximum penalty: Imprisonment for 15 years.
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Maximum penalty (aggravated offence): Imprisonment for 19
years.

Notel:  Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note2:  Section 71.13 defines aggravated offence.

(2) Strict liability applies to paragraphs (1)(b) and (c).

71.6 Intentionally causing harm to a UN or associated per son

(1) A personisguilty of an offenceif:
(a) the person’s conduct causes harm to another person without
the consent of that person; and
(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person intends to cause harm to the UN
or associated person or any other person by the conduct.

Maximum penalty: Imprisonment for 10 years.

Maximum penalty (aggravated offence): Imprisonment for 13
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note2:  Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.7 Recklessly causing harm to a UN or associated person

(1) A personisguilty of an offenceif:
(a) the person’s conduct causes harm to another person without
the consent of that person; and
(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person is reckless as to causing harm to
the UN or associated person or any other person by the
conduct.
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Maximum penalty: Imprisonment for 7 years.

Maximum penalty (aggravated offence): Imprisonment for 9 years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.8 Unlawful sexual penetration

(1) A personisquilty of an offenceif:
(a) the person sexually penetrates another person without the
consent of that person; and
(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person knows about, or is reckless as to,
the lack of consent.

Maximum penalty: Imprisonment for 15 years.

Maximum penalty (aggravated offence): Imprisonment for 20
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.
(2) Strict liability appliesto paragraphs (1)(b) and (c).
(3) Inthissection:

sexually penetrate means.

(a) penetrate (to any extent) the genitalia or anus of a person by
any part of the body of another person or by any object
manipulated by that other person; or

(b) penetrate (to any extent) the mouth of a person by the penis
of another person; or

(c) continue to sexually penetrate as defined in paragraph (a) or

(b).

Criminal Code Act 1995 61



Schedule The Crimina Code
Chapter 4 Theintegrity and security of the international community and foreign
governments

Division 71 Offences against United Nations and associated personnel

Section 71.9

(4) Inthissection, being reckless asto alack of consent to sexual
penetration includes not giving any thought to whether or not the
person is consenting to sexual penetration.

(5) Inthissection, the genitalia or others parts of the body of a person
include surgically constructed genitalia or other parts of the body
of the person.

71.9 Kidnapping a UN or associated person

(1) A personisguilty of an offenceif:
(a) the person takes or detains another person without his or her
consent; and
(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person takes or detains the UN or
associated person with the intention of

(i) holding him or her to ransom or as a hostage; or
(ii) taking or sending him or her out of the country; or

(iif) committing a serious offence against him or her or
another person.

Maximum penalty: Imprisonment for 15 years.

Maximum penalty (aggravated offence): Imprisonment for 19
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.
(2) Strict liability appliesto paragraphs (1)(b) and (c).

(3) Inthissection, serious offence means an offence under a law of
the Commonwealth, a State or Territory or aforeign law the
maximum penalty for which is death, or imprisonment for not less
than 12 months.

71.10 Unlawful detention of UN or associated person

(1) A personisguilty of an offenceif:
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(a) the person takes or detains another person without that other
person’s consent; and

(b) that other person isaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action.

Maximum penalty: Imprisonment for 5 years.

Maximum penalty (aggravated offence): Imprisonment for 6 years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note2:  Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.11 Intentionally causing damage to UN or associated person’s
property etc.

(1) A personisguilty of an offenceif:

(a) the person’s conduct causes damage to official premises,
private accommodation or a means of transportation (the
property); and

(b) the property is occupied or used by a UN or associated
person; and

(c) the conduct givesriseto a danger of serious harmto a
person; and

(d) that personisthe UN or associated person referred toin
paragraph (b); and

(e) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

() thefirst-mentioned person intends to cause the damage to the
property; and

(g) thefirst-mentioned person is reckless as to the danger to the
person referred to in paragraph (c).

Maximum penalty: Imprisonment for 10 years.

Note: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

(2) Strict liability appliesto paragraphs (1)(b), (d) and (€).
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71.12 Threatening to commit other offences

A person is guilty of an offenceif the person:
(a) threatensto commit an offence (the threatened offence)
under any of sections 71.2 to 71.11; and

(b) intendsto compel any other person to do or omit to do an act
by making the threat.

Maximum penalty:

(a) if the threatened offence is the offence under section 71.2
(murder of aUN or associated person)—imprisonment for 10
years, or

(b) if the threatened offence is the offence under section 71.3,
71.4,71.5, 71.8 or 71.9 (manslaughter of, causing serious
harm to, kidnapping, or sexually penetrating, a UN or
associated person)—imprisonment for 7 years; or

(c) if thethreatened offence is the offence under section 71.6 or
71.11 (causing harm to, or damaging the property etc. of, a
UN or assaciated person)—imprisonment for 5 years; or

(d) if the threatened offence is the offence under section 71.7 or
71.10 (recklessly causing harm to, or unlawful detention of, a
UN or associated person)—imprisonment for 3 years.

Note: Section 71.23 defines UN or associated person.

71.13 Aggravated offences

(1) For the purposes of this Division, an offence against section 71.4,
71.5,71.6,71.7,71.8, 71.9 or 71.10 is an aggravated offenceif:
(a) the offence was committed during torture; or
(b) the offence was committed by the use or threatened use of an
offensive weapon; or
(c) the offence was committed against a person in an abuse of
authority.

(2) If the prosecution intends to prove an aggravated offence, the
charge must allege the relevant aggravated offence.

(3) Inorder to prove an aggravated offence, the prosecution must
prove that the defendant intended to commit, or was reckless as to
committing, the matters referred to in paragraph (1)(a), (b) or (c).
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(4) Inthissection:

offensive weapon includes:
(a) an article made or adapted for use for causing injury to, or
incapacitating, a person; or
(b) an article where the person who has the article intends, or
threatens to use, the article to cause injury to, or to
incapacitate, another person.

torture means the deliberate and systematic infliction of severe
pain over aperiod of time.

71.14 Defence—activitiesinvolving serious harm

A person is not criminally responsible for an offence against
section 71.4 or 71.5 if the conduct causing serious harm to another
person is engaged in by the first-mentioned person:

(a) for the purpose of benefiting the other person or in pursuance
of asocially acceptable function or activity; and

(b) having regard to the purpose, function or activity, the
conduct was reasonable.

Note 1: If a person causes | ess than serious harm to another person, the
prosecution is obliged to prove that the harm was caused without the
consent of the person harmed (see for example section 71.6).

Note 2: A defendant bears an evidential burden in relation to the matter in this
section, see subsection 13.3(3).

71.15 Defence—medical or hygienic procedures

A person is not criminally responsible for an offence against
section 71.8 in respect of any sexual penetration carried out in the
course of a procedure in good faith for medical or hygienic
purposes.

Note: A defendant bears an evidential burden in relation to the matter in this
section, see subsection 13.3(3).

71.16 Jurisdictional requirement

(1) A person commits an offence under this Division only if:
(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
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(ii) whoally or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australia and:

(i) at thetime of the alleged offence, the personis an
Australian citizen; or
(ii) at the time of the alleged offence, the person is a body
corporate incorporated by or under a law of the
Commonwealth or of a State or Territory; or
(iii) at thetime of the alleged offence, the personisa
statel ess person whose habitual residenceisin
Australia; or
(iv) the conduct is subject to the jurisdiction of another State
Party to the Convention established in accordance with
paragraph 1 or 2 of article 10 and the person enters
Australia; or
(c) the dleged offence is committed against an Australian
citizen; or
(d) by engaging in the conduct constituting the alleged offence,
the person intends to compel alegidative, executive or
judicial ingtitution of the Commonwealth, a State or a
Territory to do or omit to do an act.

(2) Inthissection:

Australian aircraft means:
(a) an aircraft registered, or required to be registered, under the
Civil Aviation Regulations as an Australian aircraft; or

(b) an aircraft (other than a defence aircraft) that is owned by, or
in the possession or control of, a Commonwealth entity; or
(c) adefence aircraft.

Australian ship means:
(a) ashipregistered, or required to be registered, under the
Shipping Registration Act 1981; or
(b) an unregistered ship that has Australian nationality; or
(c) adefence ship.

defence aircraft means an aircraft of any part of the Australian
Defence Force, and includes an aircraft that is being commanded
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or piloted by a member of that Force in the course of hisor her
duties as such a member.

defence ship means a ship of any part of the Australian Defence
Force, and includes a ship that is being operated or commanded by
amember of that Force in the course of hisor her duties as such a
member.

71.17 Exclusion of thisDivision if State/Territory laws provide for
cor responding offences

(1) A Stateor Territory court does not have jurisdiction to determine a
charge of an offence under this Division if the conduct constituting
the offence also constitutes an offence (the State offence) against
the law of that State or Territory.

(2 If:
(a) aprosecution is brought against a person under this Division;
and
(b) acourt finds that there is a corresponding State offence;

then this section does not prevent the person from being prosecuted
for the State offence.

71.18 Double jeopardy

If aperson has been convicted or acquitted of an offence in respect
of conduct under the law of aforeign country, the person cannot be
convicted of an offence under this Division in respect of that
conduct.

71.19 Saving of other laws

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or of a State or Territory.

71.20 Bringing proceedings under this Division

(1) Proceedings for an offence under this Division must not be
commenced without the Attorney-General’ s written consent.
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(2) However, aperson may be arrested, charged, remanded in custody,
or released on bail, in connection with an offence under this
Division before the necessary consent has been given.

71.21 Ministerial certificatesrelating to proceedings

(1) The Minister for Foreign Affairs may issue a certificate stating any
of the following matters:

(a) the Convention entered into force for Australia on a specified
day;

(b) the Convention remainsin force for Australiaor any other
State Party on a specified day;

(c) amatter relevant to the establishment of jurisdiction by a
State Party under paragraph 1 or 2 of article 10 of the
Convention;

(d) amatter relevant to whether a personisor wasaUN or
associated person;

(e) amatter relevant to whether an operation is or wasa UN
operation.

(2) The Minister for Immigration and Multicultural Affairs may issue
a certificate stating that:

() apersonisor wasan Australian citizen at a particular time;
or

(b) apersonisor was a stateless person whose habitua residence
isor wasin Australia

(3) Inany proceedings, a certificate under this section is primafacie
evidence of the mattersin the certificate.

71.22 Jurisdiction of State courts preserved

For the purposes of section 38 of the Judiciary Act 1903, a matter
arising under this Act, including a question of interpretation of the
Convention, is taken not to be a matter arising directly under a
treaty.

71.23 Definitions

(1) InthisDivision:
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associated personnel means:

(a) persons assigned by a government, or an intergovernmental
organisation, with the agreement of the competent organ of
the United Nations; or

(b) persons engaged by the Secretary-General of the United
Nations, a specialised agency or the International Atomic
Energy Agency; or

(c) persons deployed by a humanitarian non-governmental
organisation or agency under an agreement with the
Secretary-General of the United Nations, a specialised
agency or the International Atomic Energy Agency;

to carry out activitiesin support of the fulfilment of the mandate of
aUN operation.

Convention means the Convention on the Safety of United Nations

and Associated Personnel, done at New Y ork on 9 December 1994.

Note: Thetext of the Convention is set out in Australian Treaty Series 1995
No. 1. In 2000 this was available in the Australian Treaties Library of

the Department of Foreign Affairs and Trade, accessible on the
Internet through that Department’ s world-wide web site.

UN enforcement action means a UN operation:

(a) that isauthorised by the Security Council as an enforcement
action under Chapter V11 of the Charter of the United
Nations; and

(b) inwhich any of the UN or associated personnel are engaged
as combatants against organised armed forces; and

(c) towhich the law of international armed conflict applies.

UN operation means an operation established by the competent
organ of the United Nations in accordance with the Charter of the
United Nations and conducted under United Nations authority and
control if:
(a) the operation isfor the purpose of maintaining or restoring
international peace and security; or
(b) the Security Council or the General Assembly has declared,
for the purposes of the Convention, that there exists an
exceptional risk to the safety of the personnel engaged in the
operation.
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UN or associated person means a person who is a member of any
UN personnel or associated personnel.

UN personnel means.

(a) personsengaged or deployed by the Secretary-General of the
United Nations as members of the military, police or civilian
components of a UN operation; or

(b) any other officials or experts on mission of the United
Nations, its specialised agencies or the International Atomic
Energy Agency who are present in an official capacity in the
areawhere a UN operation is being conducted.

(2) InthisDivision, aperson’s conduct causes death or harmif it
substantially contributes to the death or harm.
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Division 72—I nternational terrorist activities using
explosive or lethal devices

72.1 Purpose

The purpose of this Division isto creste offences relating to
international terrorist activities using explosive or lethal devices
and give effect to the International Convention for the Suppression
of Terrorist Bombings, done at New Y ork on 15 December 1997.

Note: Thetext of the Convention is available in the Australian Treaties
Library of the Department of Foreign Affairs and Trade, accessible on
the Internet through that Department’ s world-wide web site.

72.2 ADF membersnot liable for prosecution

Nothing in this Division makes a member of the Australian
Defence Force acting in connection with the defence or security of
Australialiable to be prosecuted for an offence.

72.3 Offences

(1) A person commits an offenceif:

(a) the personintentionally delivers, places, discharges or
detonates a device; and

(b) the deviceisan explosive or other lethal device and the
person is reckless as to that fact; and

(c) thedeviceisdelivered, placed, discharged, or detonated, to,
in, into or against:
(i) aplace of public use; or
(ii) agovernment facility; or
(iif) apublic transportation system; or
(iv) aninfrastructure facility; and
(d) the person intends to cause death or serious harm.

Penalty: Imprisonment for life.
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(2) A person commits an offenceif:

(a) the personintentionally delivers, places, discharges or
detonates a device; and

(b) the deviceisan explosive or other lethal device and the
person is reckless as to that fact; and

(c) thedeviceisdelivered, placed, discharged, or detonated, to,
in, into or against:
(i) aplace of public use; or
(if) agovernment facility; or
(iii) apublic transportation system; or
(iv) aninfrastructure facility; and
(d) the person intends to cause extensive destruction to the place,
facility or system; and
(e) the person isreckless asto whether that intended destruction
results or is likely to result in major economic loss.

Penalty: Imprisonment for life.
(3) Strict liability appliesto paragraphs (1)(c) and (2)(c).

72.4 Jurisdictional requirement

(1) A person commits an offence under this Division only if one or
more of the following paragraphs applies and the circumstances
relating to the alleged offence are not exclusively internal (see
subsection (2)):

(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian ship or an
Australian aircraft;
(b) at thetime of the alleged offence, the person isan Australian
citizen;
(c) atthetime of the alleged offence, the person is a stateless
person whose habitual residenceisin Australia;
(d) the conduct is subject to the jurisdiction of another State
Party to the Convention established in accordance with

paragraph 1 or 2 of Article 6 of the Convention and the
personisin Australia;
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(e) the aleged offence is committed against a government
facility of the Commonwealth, or of a State or Territory, that
islocated outside Australia;

(f) the alleged offence is committed against:

(i) an Australian citizen; or
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory;

(g) by engaging in the conduct constituting the alleged offence,
the person intends to compel alegidative, executive or
judicial institution of the Commonwealth, a State or a
Territory to do or omit to do an act.

(2) The circumstances relating to the alleged offence are exclusively
internal if:

(a) the conduct constituting the alleged offence occurs wholly
within Australia; and

(b) the alleged offender isan Australian citizen; and

(c) all of the persons against whom the offence is committed are
Audtralian citizens or bodies corporate incorporated by or
under alaw of the Commonwealth or of a State or Territory;
and

(d) thealleged offender isin Australia; and

(e) no other State Party to the Convention has a basis under
paragraph 1 or 2 of Article 6 of the Convention for exercising
jurisdiction in relation to the conduct.

72.5 Saving of other laws

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or of a State or Territory.

72.6 Doublejeopardy and foreign offences

If aperson has been convicted or acquitted of an offence in respect
of conduct under the law of aforeign country, the person cannot be
convicted of an offence under this Division in respect of that
conduct.
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72.7 Bringing proceedings under thisDivision

(1) Proceedings for an offence under this Division must not be
commenced without the Attorney-General’ s written consent.

(2) However, aperson may be arrested, charged, remanded in custody,
or released on bail, in connection with an offence under this
Division before the necessary consent has been given.

(3) Indetermining whether to bring proceedings for an offence under
this Division, the Attorney-General must have regard to the terms
of the Convention, including paragraph 2 of Article 19.

(4) Indetermining whether to bring proceedings for an offence under
this Division, the Attorney-General must also have regard to:
(@) whether the conduct constituting the offence also givesrise
to an offence under alaw of a State or Territory; and
(b) whether a prosecution relating to the conduct under the State
or Territory law has been or will be commenced.

72.8 Ministerial certificatesrelating to proceedings

(1) The Minister administering the Charter of the United Nations Act
1945 may issue a certificate stating any of the following matters:

(a) that the Convention entered into force for Australiaon a
specified day;

(b) that the Convention remainsin force for Australia or any
other State Party on a specified day;

(c) amatter relevant to the establishment of jurisdiction by a
State Party under paragraph 1 or 2 of Article 6 of the
Convention.

(2) The Minister administering the Australian Citizenship Act
1948 may issue a certificate stating that:

(a) apersonisor wasan Australian citizen at a particular time;
or

(b) aperson isor was a statel ess person whose habitual residence
isor wasin Australia at a particular time.

(3) Inany proceedings, a certificate under this section is primafacie
evidence of the mattersin the certificate.
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72.9 Jurisdiction of State courts preserved

For the purposes of section 38 of the Judiciary Act 1903, a matter
arising under this Division, including a question of interpretation of
the Convention, istaken not to be a matter arising directly under a
treaty.

72.10 Definitions
In this Division:;
Convention means the Convention referred to in section 72.1.

explosive or other lethal device has the same meaning asin the
Convention.

government facility has the same meaning as State or government
facility hasin the Convention.

infrastructure facility has the same meaning as in the Convention.
place of public use has the same meaning as in the Convention.

public transportation system has the same meaning asin the
Convention.
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Division 73—People smuggling and related offences

Subdivision A—People smuggling offences

73.1 Offence of people smuggling

(1) A person (thefirst person) is guilty of an offence if:

(a) thefirst person organises or facilitates the entry of another
person (the other person) into aforeign country (whether or
not via Australia); and

(b) the entry of the other person into the foreign country does not
comply with the requirements under that country’s law for
entry into the country; and

(c) the other personisnot a citizen or permanent resident of the
foreign country; and

(d) thefirst person organises or facilitates the entry:

(i) having obtained (whether directly or indirectly) a
benefit to do so; or

(ii) with the intention of obtaining (whether directly or
indirectly) abenefit.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

(2) Absolute liability applies to the paragraph (1)(c) element of the
offence.

(3) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of people smuggling.

73.2 Aggravated offence of people smuggling (exploitation etc.)

(1) A person (thefirst person) isguilty of an offenceif the first person
commits the offence of people smuggling in relation to another
person (the victim) and any of the following applies:

(a) thefirst person commits the offence intending that the victim
will be exploited after entry into the foreign country (whether
by the first person or another);
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(b) in committing the offence, the first person subjects the victim
to cruel, inhuman or degrading treatment;
(c) in committing the offence, the first person’s conduct:
(i) givesriseto adanger of death or serious harm to the
victim; and
(ii) thefirst person isreckless asto the danger of death or
serious harm to the victim that arises from the conduct.

Penalty: Imprisonment for 20 years or 2,000 penalty units, or
both.

(3) Inthissection:

forced labour means the condition of a person who provides |abour
or services (other than sexual services) and who, because of the use
of force or threats:

(a) isnot free to cease providing labour or services; or

(b) isnot freeto leave the place or area where the person
provides labour or services.

sexual servitude has the same meaning asin Division 270.
davery has the same meaning asin Division 270.

threat means:
(a) athreat of force; or
(b) athreat to cause a person’s deportation; or

(c) athreat of any other detrimental action unlessthere are
reasonable grounds for the threat of that action in connection
with the provision of labour or services by a person.

73.3 Aggravated offence of people smuggling (at least 5 people)

(1) A person (thefirst person) is guilty of an offence if:
(a) thefirst person organises or facilitates the entry of a group of
at least 5 persons (the other persons) into aforeign country
(whether or not via Australia); and
(b) theentry of at least 5 of the other personsinto the foreign
country does not comply with the requirements under that
country’s law for entry into that country; and
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(c) atleast 5 of the other persons whose entry into the foreign
country is covered by paragraph (b) are not citizens or
permanent residents of the foreign country; and

(d) thefirst person organises or facilitates the entry:

(i) having obtained (whether directly or indirectly) a
benefit to do so; or

(ii) with theintention of obtaining (whether directly or
indirectly) a benefit.

Penalty: Imprisonment for 20 years or 2,000 penalty units, or
both.

(2) Absolute liability appliesto the paragraph (1)(c) element of the
offence.

(3) If, onatrial for an offence against subsection (1), the trier of fact is
not satisfied that the defendant is guilty of that offence, but is
satisfied beyond reasonable doubt that the defendant is guilty of an
offence against subsection 73.1(1), the trier of fact may find the
defendant not guilty of an offence against subsection (1) but guilty
of an offence against subsection 73.1(1), so long as the defendant
has been accorded procedural fairnessin relation to that finding of
guilt.

73.4 Jurisdictional requirement

A person commits an offence against this Subdivision only if:
(a) both:
(i) the personisan Australian citizen or aresident of
Australia; and
(ii) the conduct constituting the alleged offence occurs
wholly outside Australia; or
(b) both:
(i) the conduct constituting the alleged offence occurs
wholly or partly in Australia; and

(if) aresult of the conduct occurs, or isintended by the
person to occur, outside Australia.
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73.5 Attorney-General’s consent required

(1) Proceedings for an offence against this Subdivision must not be
commenced without the Attorney-General’ s written consent.

(2) However, aperson may be arrested, charged, remanded in custody
or released on bail in connection with an offence against this
Subdivision before the necessary consent has been given.

Subdivision B—Document offencesrelated to people smuggling
and unlawful entry into foreign countries

73.6 Meaning of travel or identity document

(1) For the purposes of this Subdivision, adocument isatravel or
identity document if itis:
(a) atravel document; or
(b) an identity document.

73.7 Meaning of falsetravel or identity document

(1) For the purposes of this Subdivision, atravel or identity document
isafalsetravel or identity document if, and only if:

(a) the document, or any part of the document:
(i) purportsto have been madein the forminwhichitis
made by a person who did not make it in that form; or
(ii) purports to have been madein theform in whichitis
made on the authority of a person who did not authorise
its making in that form; or
(b) the document, or any part of the document:
(i) purports to have been madein thetermsin whichitis
made by a person who did not make it in those terms; or
(if) purportsto have been made in the termsin which it is
made on the authority of a person who did not authorise
its making in those terms; or
(c) the document, or any part of the document:
(i) purportsto have been atered in any respect by a person
who did not ater it in that respect; or
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(ii) purports to have been altered in any respect on the
authority of aperson who did not authorise its alteration
in that respect; or

(d) the document, or any part of the document:
(i) purports to have been made or atered by a person who
did not exist; or
(if) purportsto have been made or altered on the authority
of a person who did not exist; or
(e) the document, or any part of the document, purports to have
been made or altered on a date on which, at atime at which,
at aplace at which, or otherwise in circumstances in which, it
was not made or altered.

(2) For the purposes of this Subdivision, a person is taken to make a
false travel or identity document if the person alters a document so
asto make it afalsetravel or identity document (whether or not it
was already afalsetravel or identity document before the
alteration).

(3) Thissection has effect as if adocument that purportsto be atrue
copy of another document were the original document.

73.8 Making, providing or possessing a falsetravel or identity
document

A person (the first person) is guilty of an offence if:
(a) thefirst person makes, provides or possesses afalse travel or
identity document; and
(b) thefirst person intends that the document will be used to
facilitate the entry of another person (the other person) into a
foreign country, where the entry of the other person into the
foreign country would not comply with the requirements
under that country’s law for entry into the country; and
(c) thefirst person made, provided or possessed the document:
(i) having obtained (whether directly or indirectly) a
benefit to do so; or
(ii) with the intention of obtaining (whether directly or
indirectly) abenefit.
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Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

73.9 Providing or possessing atravel or identity document issued or
altered dishonestly or asaresult of threats

(1) A person (thefirst person) is guilty of an offenceif:
(a) thefirst person provides or possesses atravel or identity
document; and
(b) thefirst person knows that:
(i) theissue of thetravel or identity document; or
(ii) an alteration of the travel or identity document;
has been obtained dishonestly or by threats; and

(c) thefirst person intends that the document will be used to
facilitate the entry of another person (the other person) into a
foreign country, where the entry of the other person into the
foreign country would not comply with the requirements
under that country’s law for entry into the country; and

(d) thefirst person provided or possessed the document:

(i) having obtained (whether directly or indirectly) a
benefit to do so; or

(ii) with the intention of obtaining (whether directly or
indirectly) a benefit.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

(2) For the purposes of subsection (1), athreat may be:
(@) expressor implied; or
(b) conditional or unconditional.

(3) For the purposes of subsection (1), dishonest means:
(a) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

(4) Inaprosecution for an offence against this section, the
determination of dishonesty is a matter for the trier of fact.
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73.10 Providing or possessing atravel or identity document to be
used by a person who isnot therightful user

A person (the first person) is guilty of an offence if:

(a) thefirst person provides or possesses atravel or identity
document; and

(b) thefirst person intends that the document will be used to
facilitate the entry of another person (the other person) into a
foreign country, where the entry of the other person into the
foreign country would not comply with the requirements
under that country’s law for entry into the country; and

(c) thefirst person knows that the other person is not the person
to whom the document applies; and

(d) thefirst person provided or possessed the document:
(i) having obtained (whether directly or indirectly) a
benefit to do so; or

(ii) with the intention of obtaining (whether directly or
indirectly) a benefit.

Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

73.11 Taking possession of or destroying another person’stravel or
identity document

A person (the first person) is guilty of an offence if:

(a) thefirst person takes possession of, or destroys, atravel or
identity document that appliesto another person (the other
person); and

(b) thefirst person does so intending to conceal the other
person’ sidentity or nationality; and

(c) at thetime of doing so, thefirst person intends to organise or
facilitate the entry of the other person into aforeign country:

(i) having obtained, or with the intention of obtaining,
whether directly or indirectly, a benefit to organise or
facilitate that entry; and

(ii) wherethe entry of the other person into the foreign
country would not comply with the requirements under
that country’slaw for entry into the country.
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Penalty: Imprisonment for 10 years or 1,000 penalty units, or
both.

73.12 Jurisdictional requirement

Section 15.2 (extended geographical jurisdiction—category B)
appliesto an offence against this Subdivision.
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80.1 Treason

(1) A person commits an offence, called treason, if the person:

() causesthe death of the Sovereign, the heir apparent of the
Sovereign, the consort of the Sovereign, the
Governor-General or the Prime Minister; or

(b) causes harm to the Sovereign, the Governor-General or the
Prime Minister resulting in the death of the Sovereign, the
Governor-Genera or the Prime Minister; or

(c) causes harm to the Sovereign, the Governor-General or the
Prime Minister, or imprisons or restrains the Sovereign, the
Governor-Genera or the Prime Minister; or

(d) levieswar, or does any act preparatory to levying war,
against the Commonwealth; or

(e) engagesin conduct that assists by any means whatever, with
intent to assist, an enemy:

(i) at war with the Commonwealth, whether or not the
existence of a state of war has been declared; and

(it) specified by Proclamation made for the purpose of this
paragraph to be an enemy at war with the
Commonwealth; or

(f) engagesin conduct that assists by any means whatever, with

intent to assist:
(i) another country; or
(if) anorganisation;
that is engaged in armed hostilities against the Australian
Defence Force; or
(g) instigates a person who is not an Australian citizen to make

an armed invasion of the Commonwealth or a Territory of the
Commonwealth; or
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(h) formsan intention to do any act referred to in a preceding
paragraph and manifests that intention by an overt act.

Penalty: Imprisonment for life.

(1A) Paragraphs (1)(e) and (f) do not apply to engagement in conduct by
way of, or for the purposes of, the provision of aid of a
humanitarian nature.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A). See subsection 13.3(3).

(1B) Paragraph (1)(h) does not apply to formation of an intention to
engage in conduct that:
(a) isreferred to in paragraph (1)(e) or (f); and
(b) isby way of, or for the purposes of, the provision of aid of a
humanitarian nature.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (1B). See subsection 13.3(3).

(2) A person commits an offenceif the person:

(a) receives or assists another person who, to his or her
knowledge, has committed treason with the intention of
allowing him or her to escape punishment or apprehension;
or

(b) knowing that another person intends to commit treason, does
not inform a constable of it within areasonable time or use
other reasonabl e endeavours to prevent the commission of
the offence.

Penalty: Imprisonment for life.

(3) Proceedings for an offence against this section must not be
commenced without the Attorney-General’ s written consent.

(4) Despite subsection (3):
(a) aperson may be arrested for an offence against this section;
or
(b) awarrant for the arrest of a person for such an offence may
be issued and executed;
and the person may be charged, and may be remanded in custody
or on bail, but:
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(c) no further proceedings may be taken until that consent has
been obtained; and

(d) the person must be discharged if proceedings are not
continued within a reasonable time.

(5) Onthetria of aperson charged with treason on the ground that he
or she formed an intention to do an act referred to in
paragraph (1)(a), (b), (c), (d), (e), (f) or (g) and manifested that
intention by an overt act, evidence of the overt act is not to be
admitted unless the overt act is alleged in the indictment.

(6) Section 24F of the Crimes Act 1914 applies to this section in the
same way it would if this section were a provision of Part 11 of that
Act.

(7) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against this section.

(8) Inthissection:

constable means a member or special member of the Australian
Federal Police or amember of the police force or police service of
a State or Territory.

organisation means;
(@) abody corporate; or
(b) an unincorporated body;

whether or not the body is based outside Australia, consists of
persons who are not Australian citizens, or is part of alarger
organisation.
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Part 5.2—Offencesrelating to espionage and
similar activities
Division 90—Preliminary

90.1 Definitions
(D) InthisPart:
article includes any thing, substance or material.

information means information of any kind, whether true or false
and whether in amaterial form or not, and includes:

(a) anopinion; and

(b) areport of a conversation.

intelligence or security agency has the meaning given by
section 85ZL of the Crimes Act 1914.

record, in relation to information, means arecord of information in
any form, including but not limited to, a document, paper,
database, software system or other article or system containing
information or from which information can be derived.

security or defence of a country includes the operations,
capabilities and technologies of, and methods and sources used by,
the country’ s intelligence or security agencies.

sketch includes a representation of a place or thing.
the Commonwealth includes the Territories.

(2) InthisPart, unless the contrary intention appears:

(a) expressions referring to obtaining, recording, using, having in
possession, communicating or retaining include obtaining,
recording, using, having in possession, communicating or
retaining in whole or in part, and whether the thing or
information itself, or only the substance, effect or description
of the thing or information, is obtained, recorded, used,
possessed, communicated or retained; and
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(b) areferenceto a sketch, document or article or to information
isto be read asincluding areference to a copy of, apart of or
acopy of apart of asketch, document or article or
information.

(3) For the purposes of this Part, a place that is occupied by, or athing
that is under the control of, the Commonwealth is taken to belong
to the Commonwealth.

(4) ThisPart appliesto and in relation to a document or article
regardless of who made it and what information it contains.
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Division 91—Offencesrelating to espionage and similar
activities

91.1 Espionage and similar activities

(1) A person commits an offenceif:
(a) the person communicates, or makes available;
(i) information concerning the Commonwealth’ s security
or defence; or
(ii) information concerning the security or defence of
another country, being information that the person
acquired (whether directly or indirectly) from the
Commonwealth; and
(b) the person does so intending to prejudice the
Commonwealth’ s security or defence; and
(c) the person’sact resultsin, or islikely to result in, the
information being communicated or made available to
another country or aforeign organisation, or to a person
acting on behalf of such a country or organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:
(a) the person communicates, or makes available:
(i) information concerning the Commonwealth’s security
or defence; or
(i) information concerning the security or defence of
another country, being information that the person
acquired (whether directly or indirectly) from the
Commonwealth; and
(b) the person does so:
(i) without lawful authority; and
(i) intending to give an advantage to another country’s
security or defence; and
(c) the person’sact resultsin, or islikely to result in, the
information being communicated or made available to
another country or aforeign organisation, or to a person
acting on behalf of such a country or organisation.
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Penalty: Imprisonment for 25 years.

(3) A person commits an offenceif:
(a) the person makes, obtains or copies arecord (in any form) of:

(i) information concerning the Commonwealth’ s security
or defence; or

(ii) information concerning the security or defence of
another country, being information that the person
acquired (whether directly or indirectly) from the
Commonweadlth; and

(b) the person does so:

(i) intending that the record will, or may, be delivered to
another country or aforeign organisation, or to a person
acting on behalf of such a country or organisation; and

(i) intending to prejudice the Commonwealth’ s security or
defence.

Penalty: Imprisonment for 25 years.

(4) A person commits an offenceif:
(a) the person makes, obtains or copies arecord (in any form) of:

(i) information concerning the Commonwealth’ s security
or defence; or
(ii) information concerning the security or defence of
another country, being information that the person
acquired (whether directly or indirectly) from the
Commonwealth; and
(b) the person does so:
(i) without lawful authority; and
(i) intending that the record will, or may, be delivered to
another country or aforeign organisation, or to a person
acting on behalf of such a country or organisation; and
(i) intending to give an advantage to another country’s
security or defence.

Penalty: Imprisonment for 25 years.

(5) For the purposes of subparagraphs (3)(b)(i) and (4)(b)(ii), the
person concerned does not need to have a particular country,
foreign organisation or person in mind at the time when the person
makes, obtains or copies the record.
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(6)

(7)

A person charged with an offence under this section may only be
remanded on bail by ajudge of the Supreme Court of a State or
Territory. This subsection has effect despite anything in

section 93.1.

Note: Section 93.1 deals with how a prosecution is instituted.

Section 15.4 of the Criminal Code (extended geographical
jurisdiction—category D) applies to offences under this section.

91.2 Defence—information lawfully available

(D

)

It is a defence to a prosecution of an offence against subsection
91.1(2) or (2) that the information the person communicates or
makes available isinformation that has already been
communicated or made available to the public with the authority of
the Commonwealth.

It is a defence to a prosecution of an offence against subsection
91.1(3) or (4) that the record of information the person makes,
obtains or copiesisarecord of information that has already been
communicated or made available to the public with the authority of
the Commonwealth.

Note: A defendant bears an evidential burden in relation to the mattersin
subsections (1) and (2). See subsection 13.3(3).
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Division 93—Prosecutions and hearings

93.1 Institution of prosecution

(1) A prosecution under this Part may be instituted only by, or with the
consent of, the Attorney-General or a person acting under the
Attorney-Genera’ s direction.

(2) However:

(d) aperson charged with an offence against this Part may be
arrested, or awarrant for his or her arrest may be issued and
executed; and

(b) such aperson may be remanded in custody or on bail;
even if the consent of the Attorney-General or a person acting

under his or her direction has not been obtained, but no further
proceedings are to be taken until that consent has been obtained.

(3) Nothing in this section prevents the discharging of the accused if
proceedings are not continued within a reasonable time.

93.2 Hearingin camera etc.

(1) Thissection appliesto ahearing of an application or other
proceedings before afederal court, acourt exercising federal
jurisdiction or a court of a Territory, whether under this Act or
otherwise.

(2) At any time before or during the hearing, the judge or magistrate,
or other person presiding or competent to preside over the
proceedings, may, if satisfied that it isin the interest of the security
or defence of the Commonwealth:

(a) order that some or all of the members of the public be
excluded during the whole or a part of the hearing; or

(b) order that no report of the whole or a specified part of, or
relating to, the application or proceedings be published; or

(c) make such order and give such directions as he or she thinks
necessary for ensuring that no person, without the approval
of the court, has access (whether before, during or after the
hearing) to any affidavit, exhibit, information or other
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document used in the application or the proceedings that is
on thefilein the court or in the records of the court.

(3) A person commits an offence if the person contravenes an order
made or direction given under this section.

Penalty: Imprisonment for 5 years.
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Division 94—Forfeiture

94.1 Forfeitureof articles etc.

A sketch, article, record or document which is made, obtained,
recorded, retained, forged, possessed or otherwise dealt with in
contravention of this Part isforfeited to the Commonweal th.
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Part 5.3—Terrorism
Division 100—Preliminary

100.1 Definitions
(1) InthisPart:

Commonwealth place has the same meaning as in the
Commonwealth Places (Application of Laws) Act 1970.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

express amendment of the provisions of this Part or Chapter 2
means the direct amendment of the provisions (whether by the
insertion, omission, repeal, substitution or relocation of words or
matter).

funds means:

(a) property and assets of every kind, whether tangible or
intangible, movable or immovable, however acquired; and

(b) lega documents or instruments in any form, including
electronic or digital, evidencing title to, or interest in, such
property or assets, including, but not limited to, bank credits,
travellers chegues, bank cheques, money orders, shares,
securities, bonds, debt instruments, drafts and | etters of
credit.

organisation means a body corporate or an unincorporated body,
whether or not the body:

(a) isbased outside Australia; or
(b) consists of persons who are not Australian citizens; or
(c) ispart of alarger organisation.

referring State has the meaning given by section 100.2.

terrorist act means an action or threat of action where;

(8) the action falls within subsection (2) and does not fall within
subsection (3); and
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(b) the action is done or the threat is made with the intention of
advancing a political, religious or ideological cause; and
(c) the action is done or the threat is made with the intention of
(i) coercing, or influencing by intimidation, the
government of the Commonwealth or a State, Territory
or foreign country, or of part of a State, Territory or
foreign country; or

(ii) intimidating the public or a section of the public.

(2) Action falls within this subsection if it:
(a) causes serious harm that is physical harm to a person; or
(b) causes serious damage to property; or
(c) causes aperson’sdeath; or
(d) endangers aperson’slife, other than the life of the person
taking the action; or

(e) createsaseriousrisk to the health or safety of the public or a
section of the public; or

() serioudly interferes with, seriously disrupts, or destroys, an
electronic system including, but not limited to:
(i) aninformation system; or
(if) atelecommunications system; or
(iii) afinancial system; or
(iv) asystem used for the delivery of essential government
services; or
(v) asystem used for, or by, an essential public utility; or
(vi) asystem used for, or by, atransport system.

(3) Action fallswithin this subsection if it:
(a) isadvaocacy, protest, dissent or industrial action; and
(b) isnot intended:
(i) to cause serious harm that is physical harm to a person;
or
(i) to cause aperson’s death; or
(iii) to endanger the life of aperson, other than the person
taking the action; or
(iv) to create a seriousrisk to the health or safety of the
public or a section of the public.
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(4)

In this Division:

() areferenceto any person or property is areference to any
person or property wherever situated, within or outside
Australia; and

(b) areference to the public includes a reference to the public of
acountry other than Australia.

100.2 Referring States

(1) A Stateisareferring Stateif the Parliament of the State has

)

©)

(4)

)

(6)

referred the matters covered by subsections (2) and (3) to the
Parliament of the Commonwealth for the purposes of paragraph
51(xxxvii) of the Constitution:

(a) if and to the extent that the matters are not otherwise
included in the legidative powers of the Parliament of the
Commonwealth (otherwise than by areference under
paragraph 51(xxxvii) of the Constitution); and

(b) if and to the extent that the matters are included in the
legislative powers of the Parliament of the State.

This subsection has effect subject to subsection (5).

This subsection covers the matters to which the referred provisions
relate to the extent of making laws with respect to those matters by
including the referred provisionsin this Code.

This subsection covers the matter of terrorist acts, and of actions
relating to terrorist acts, to the extent of making laws with respect
to that matter by making express amendment of this Part or
Chapter 2.

A Stateisareferring State even if alaw of the State provides that
the reference to the Commonwealth Parliament of either or both of
the matters covered by subsections (2) and (3) isto terminatein
particular circumstances.

A State ceases to be areferring State if areference by the State of
either or both of the matters covered by subsections (2) and (3)
terminate.

In this section:

referred provisions means the provisions of Part 5.3 of this Code
asinserted by the Criminal Code Amendment (Terrorism) Act
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2002, to the extent to which they deal with matters that are
included in the legidlative powers of the Parliaments of the States.

100.3 Constitutional basisfor the operation of thisPart

Operation in areferring Sate

(1) The operation of thisPart in areferring State is based on:

(a) thelegidative powers that the Commonwealth Parliament
has under section 51 of the Constitution (other than
paragraph 51(xxxvii)); and

(b) thelegidlative powers that the Commonwealth Parliament
has in respect of matters to which this Part relates because
those matters are referred to it by the Parliament of the
referring State under paragraph 51(xxxvii) of the
Constitution.

Note: The State reference fully supplements the Commonwealth
Parliament’ s other powers by referring the matters to the
Commonwealth Parliament to the extent to which they are not

otherwise included in the legidlative powers of the Commonwealth
Parliament.

Operation in a non-referring State

(2) The operation of this Part in a State that is not areferring State is
based on the legidlative powers that the Commonwealth Parliament
has under section 51 of the Constitution (other than paragraph
51(xxxvii)).

Note: Subsection 100.4(5) identifies particular powers that are being relied
on.

Operation in a Territory

(3) The operation of this Part in the Northern Territory, the Australian
Capita Territory or an external Territory is based on:

() thelegidative powersthat the Commonwealth Parliament
has under section 122 of the Constitution to make laws for
the government of that Territory; and

(b) thelegislative powersthat the Commonwealth Parliament
has under section 51 of the Constitution (other than
paragraph 51(xxxvii)).
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Despite subsection 22(3) of the Acts Interpretation Act 1901, this
Part as applying in those Territoriesis alaw of the Commonwealth.

Operation outside Australia

(4) The operation of this Part outside Australia and the external
Territoriesis based on:
(a) thelegidative powers that the Commonwealth Parliament
has under paragraph 51(xxix) of the Constitution; and
(b) the other legidlative powers that the Commonwealth
Parliament has under section 51 of the Constitution (other

than paragraph 51(xxxvii)).

100.4 Application of provisions

(D

)

Part generally appliesto all terrorist acts and preliminary acts

Subject to subsection (4), this Part appliesto the following

conduct:

(a) al actions or threats of action that constitute terrorist acts (no
matter where the action occurs, the threat is made or the
action, if carried out, would occur);

(b) al actions (preliminary acts) that relate to terrorist acts but
do not themselves constitute terrorist acts (no matter where
the preliminary acts occur and no matter where the terrorist
acts to which they relate occur or would occur).

Note:
@
(b)
(©
(d)
(€
()

See the following provisions:
subsection 101.1(2);
subsection 101.2(4);
subsection 101.4(4);
subsection 101.5(4);
subsection 101.6(3);

section 102.9.

Operation in relation to terrorist acts and preliminary acts
occurring in a Sate that is not a referring Sate

Subsections (4) and (5) apply to conduct if the conduct isitself a
terrorist act and:
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(a) theterrorist act consists of an action and the action occursin
a State that is not areferring State; or

(b) theterrorist act consists of athreat of action and the threat is
made in a State that is not areferring State.

(3) Subsections (4) and (5) also apply to conduct if the conduct is a
preliminary act that occursin a State that is not areferring State
and:

(a) theterrorist act to which the preliminary act relates consists
of an action and the action occurs, or would occur, in a State
that is not areferring State; or

(b) theterrorist act to which the preliminary act relates consists
of athreat of action and the threat is made, or would be
made, in a State that is not areferring State.

(4) Notwithstanding any other provision in this Part, this Part applies
to the conduct only to the extent to which the Parliament has power
to legidate in relation to:

(a) if the conduct isitself aterrorist act—the action or threat of
action that constitutes the terrorist act; or

(b) if the conduct is a preliminary act—the action or threat of
action that constitutes the terrorist act to which the
preliminary act relates.

(5) Without limiting the generality of subsection (4), this Part applies
to the action or threat of action if:

(a) theaction affects, or if carried out would affect, the interests
of:

(i) the Commonweslth; or
(if) an authority of the Commonwealth; or
(iii) acongtitutional corporation; or
(b) thethreat is made to:
(i) the Commonwealth; or
(ii) anauthority of the Commonwealth; or
(iii) acongtitutional corporation; or

(c) theaction iscarried out by, or the threat is made by, a
constitutional corporation; or

(d) the action takes place, or if carried out would take place, in a
Commonwealth place; or

(e) thethreat is madein a Commonwealth place; or
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(f) theactioninvolves, or if carried out would involve, the use of
apostal service or other like service; or
(g) thethreat is made using a postal or other like service; or
(h) the action involves, or if carried out would involve, the use of
an electronic communication; or
(i) thethreat is made using an electronic communication; or
() the action disrupts, or if carried out would disrupt, trade or
commerce:
(i) between Australia and places outside Australia; or
(ii) among the States; or
(iif) within aTerritory, between a State and a Territory or
between 2 Territories; or
(K) theaction disrupts, or if carried out would disrupt:
(i) banking (other than State banking not extending beyond
the limits of the State concerned); or
(ii) insurance (other than State insurance not extending
beyond the limits of the State concerned); or
() theactionis, or if carried out would be, an action in relation
to which the Commonwealth is obliged to create an offence
under international law; or
(m) thethreat isone in relation to which the Commonwealth is
obliged to create an offence under international law.

(6) To avoid doubt, subsections (2) and (3) apply to a State that is not
areferring State at a particular time even if no State isareferring
State at that time.

100.5 Application of Acts Interpretation Act 1901

(1) The Acts Interpretation Act 1901, asin force on the day on which
Schedule 1 to the Criminal Code Amendment (Terrorism) Act 2003
commences, appliesto this Part.

(2) Amendments of the Acts Interpretation Act 1901 made after that
day do not apply to this Part.
100.6 Concurrent operation intended

(1) ThisPart isnot intended to exclude or limit the concurrent
operation of any law of a State or Territory.
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(2) Without limiting subsection (1), this Part is nhot intended to exclude
or limit the concurrent operation of alaw of a State or Territory
that makes:

(8 an act or omission that is an offence against a provision of
this Part; or
(b) asimilar act or omission;
an offence against the law of the State or Territory.

(3) Subsection (2) applies even if the law of the State or Territory does
any one or more of the following:

(a) providesfor apenalty for the offence that differs from the
penalty provided for in this Part;

(b) providesfor afault element in relation to the offence that
differs from the fault elements applicable to the offence
under this Part;

(c) providesfor adefencein relation to the offence that differs
from the defences applicable to the offence under this Part.

(4) If:

(a) an act or omission of a person is an offence under this Part
and is also an offence under the law of a State or Territory;
and

(b) the person has been punished for the offence under the law of
the State or Territory;

the person is not liable to be punished for the offence under this
Part.

100.7 Regulations may modify operation of this Part to deal with
interaction between thisPart and Stateand Territory
laws

(1) The regulations may modify the operation of this Part so that:

(a) provisions of this Part do not apply to a matter that is dealt
with by alaw of a State or Territory specified in the
regulations; or

(b) noinconsistency arises between the operation of a provision
of this Part and the operation of a State or Territory law
specified in the regulations.
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(2) Without limiting subsection (1), regulations made for the purposes
of that subsection may provide that the provision of this Part does

not apply to:
(a) aperson specified in the regulations; or
(b) abody specified in the regulations; or
(c) circumstances specified in the regulations; or

(d) aperson or body specified in the regulationsin the
circumstances specified in the regulations.

(3) Inthissection:

matter includes act, omission, body, person or thing.

100.8 Approval for changesto or affecting thisPart

(1) Thissection appliesto:
(a) an express amendment of this Part (including this section);
and

(b) an express amendment of Chapter 2 that applies only to this
Part (whether or not it is expressed to apply only to this Part).

(2) An express amendment to which this section appliesis not to be
made unless the amendment is approved by:
() amajority of the group consisting of the States, the
Australian Capital Territory and the Northern Territory; and
(b) at least 4 States.
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Division 101—Terrorism

101.1 Terrorist acts

(1) A person commits an offenceif the person engagesin aterrorist
act.

Penalty: Imprisonment for life.

(2) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1).

101.2 Providing or receiving training connected with terrorist acts

(1) A person commits an offenceif:
(a) the person provides or receives training; and

(b) thetraining is connected with preparation for, the
engagement of a person in, or assistance in aterrorist act; and

(c) the person mentioned in paragraph (a) knows of the
connection described in paragraph (b).

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:
(a) the person provides or receives training; and

(b) thetraining is connected with preparation for, the
engagement of apersonin, or assistance in aterrorist act; and

(c) the person mentioned in paragraph (a) is reckless as to the
existence of the connection described in paragraph (b).

Penalty: Imprisonment for 15 years.

(3) A person commits an offence under this section even if:

(a) aterrorist act does not occur; or

(b) thetraining is not connected with preparation for, the
engagement of aperson in, or assistance in a specific terrorist
act; or

(c) thetraining is connected with preparation for, the
engagement of a person in, or assistance in more than one
terrorist act.
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(4) Section 15.4 (extended geographical jurisdiction—category D)
appliesto an offence against this section.

(5) If, inaprosecution for an offence (the prosecuted offence) against
asubsection of this section, the trier of fact is not satisfied that the
defendant is guilty of the offence, but is satisfied beyond
reasonabl e doubt that the defendant is guilty of an offence (the
alternative offence) against another subsection of this section, the
trier of fact may find the defendant not guilty of the prosecuted
offence but guilty of the alternative offence, so long asthe
defendant has been accorded procedural fairnessin relation to that
finding of guilt.

101.4 Possessing things connected with terrorist acts

(1) A person commits an offenceif:
(a) the person possesses a thing; and
(b) thething is connected with preparation for, the engagement
of apersonin, or assistance in aterrorist act; and

(c) the person mentioned in paragraph (a) knows of the
connection described in paragraph (b).

Penalty: Imprisonment for 15 years.

(2) A person commits an offenceif:
(a) the person possesses athing; and
(b) thething is connected with preparation for, the engagement
of apersonin, or assistance in aterrorist act; and

(c) the person mentioned in paragraph (a) is reckless asto the
existence of the connection described in paragraph (b).

Penalty: Imprisonment for 10 years.

(3) A person commits an offence under subsection (1) or (2) evenif:
(a) aterrorist act does not occur; or
(b) thething is not connected with preparation for, the
engagement of a person in, or assistance in a specific terrorist
act; or
(c) thething is connected with preparation for, the engagement
of aperson in, or assistance in more than one terrorist act.
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(4) Section 15.4 (extended geographical jurisdiction—category D)
appliesto an offence against this section.

(5) Subsections (1) and (2) do not apply if the possession of the thing
was not intended to facilitate preparation for, the engagement of a
person in, or assistance in aterrorist act.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3)).

(6) If, inaprosecution for an offence (the prosecuted offence) against
a subsection of this section, the trier of fact is not satisfied that the
defendant is guilty of the offence, but is satisfied beyond
reasonable doubt that the defendant is guilty of an offence (the
alternative offence) against another subsection of this section, the
trier of fact may find the defendant not guilty of the prosecuted
offence but guilty of the alternative offence, so long asthe
defendant has been accorded procedural fairnessin relation to that
finding of guilt.

101.5 Collecting or making documents likely to facilitate terrorist
acts

(1) A person commits an offenceif:
(a) the person collects or makes a document; and

(b) the document is connected with preparation for, the
engagement of apersonin, or assistance in aterrorist act; and

(c) the person mentioned in paragraph (a) knows of the
connection described in paragraph (b).

Penalty: Imprisonment for 15 years.

(2) A person commits an offenceif:
(a) the person collects or makes a document; and

(b) the document is connected with preparation for, the
engagement of apersonin, or assistance in aterrorist act; and

(c) the person mentioned in paragraph (a) is reckless asto the
existence of the connection described in paragraph (b).

Penalty: Imprisonment for 10 years.

(3) A person commits an offence under subsection (1) or (2) even if:
(a) aterrorist act does not occur; or
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(b) the document is not connected with preparation for, the
engagement of aperson in, or assistance in a specific terrorist
act; or

(c) the document is connected with preparation for, the
engagement of a person in, or assistance in more than one
terrorist act.

(4) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against this section.

(5) Subsections (1) and (2) do not apply if the collection or making of
the document was not intended to facilitate preparation for, the
engagement of apersonin, or assistance in aterrorist act.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3)).

(6) If, inaprosecution for an offence (the prosecuted offence) against
a subsection of this section, the trier of fact is not satisfied that the
defendant is guilty of the offence, but is satisfied beyond
reasonable doubt that the defendant is guilty of an offence (the
alternative offence) against another subsection of this section, the
trier of fact may find the defendant not guilty of the prosecuted
offence but guilty of the alternative offence, so long asthe
defendant has been accorded procedural fairnessin relation to that
finding of guilt.

101.6 Other actsdonein preparation for, or planning, terrorist acts

(1) A person commits an offence if the person does any act in
preparation for, or planning, aterrorist act.

Penalty: Imprisonment for life.

(2) A person commits an offence under subsection (1) even if:
(a) aterrorist act does not occur; or
(b) the person’sact is not donein preparation for, or planning, a
specific terrorist act; or
(c) the person’sact isdonein preparation for, or planning, more
than one terrorist act.

() Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1).
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Division 102—Terrorist organisations

Subdivison A—Definitions

102.1 Definitions

(1) InthisDivision:

associate: a person associates with another person if the person
meets or communicates with the other person.

close family member of a person means:
(a) the person’s spouse, de facto spouse or same-sex partner; or
(b) aparent, step-parent or grandparent of the person; or
(c) achild, step-child or grandchild of the person; or
(d) abrother, sister, step-brother or step-sister of the person; or
(e) aguardian or carer of the person.

Hamas organisation means:
(8) Hamas' |zz al-Din a-Qassam Brigades (by whatever name
that organisation is known from time to time); or
(b) an organisation derived from that organisation.

Hizballah organisation means:

() the Hizballah External Security Organisation (by whatever
name that organisation is known from time to time); or

(b) an organisation derived from that organisation.

Lashkar-e-Tayyiba organisation means:

(@) the Lashkar-e-Tayyiba organisation (by whatever name that
organisation is known from time to time); or

(b) an organisation derived from that organisation.

member of an organisation includes:
(@) aperson who isan informal member of the organisation; and
(b) aperson who has taken steps to become a member of the
organisation; and
(c) inthe case of an organisation that is abody corporate—a
director or an officer of the body corporate.
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recruit includes induce, incite and encourage.

terrorist organisation means:

(a) an organisation that isdirectly or indirectly engaged in,
preparing, planning, assisting in or fostering the doing of a
terrorist act (whether or not the terrorist act occurs); or

(b) an organisation that is specified by the regulations for the
purposes of this paragraph (see subsections (2), (3) and (4));
or

(c) aHizballah organisation, if that organisation is specified by
the regulations for the purposes of this paragraph (see
subsections (7), (8) and (9)); or

(d) aHamas organisation, if that organisation is specified by the
regulations for the purposes of this paragraph (see
subsections (7), (8) and (10A)); or

(e) aLashkar-e-Tayyibaorganisation, if that organisation is
specified by the regulations for the purposes of this
paragraph (see subsections (7), (8) and (10C)).

(2) Before the Governor-General makes a regulation specifying an
organisation for the purposes of paragraph (b) of the definition of
terrorist organisation in this section, the Minister must be satisfied
on reasonable grounds that the organisation is directly or indirectly
engaged in, preparing, planning, assisting in or fostering the doing
of aterrorist act (whether or not the terrorist act has occurred or
will occur).

(2A) Before the Governor-General makes a regulation specifying an
organisation for the purposes of paragraph (b) of the definition of
terrorist organisation in this section, the Minister must arrange for
the Leader of the Opposition in the House of Representatives to be
briefed in relation to the proposed regulation.

(3) Regulations for the purposes of paragraph (b) of the definition of
terrorist organisation in this section cease to have effect on the
second anniversary of the day on which they take effect. To avoid
doubt, this subsection does not prevent:

(a) therepeal of those regulations; or

(b) the cessation of effect of those regulations under
subsection (4); or

(c) the making of new regulations the same in substance as those
regulations (whether the new regulations are made or take
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effect before or after those regulations cease to have effect
because of this subsection).

@) If:

(@) anorganisation is specified by regulations made for the
purposes of paragraph (b) of the definition of terrorist
organisation in this section; and

(b) the Minister ceases to be satisfied that the organisation is
directly or indirectly engaged in, preparing, planning,
assisting in or fostering the doing of aterrorist act (whether
or not the terrorist act has occurred or will occur);

the Minister must, by written notice published in the Gazette, make
adeclaration to the effect that the Minister has ceased to be so
satisfied. The regulations, to the extent to which they specify the
organisation, cease to have effect when the declaration is made.

(5) To avoid doubt, subsection (4) does not prevent the organisation

from being subsequently specified by regulations made for the
purposes of paragraph (b) of the definition of terrorist
organisation in this section if the Minister becomes satisfied as
mentioned in subsection (2).

(6) If, under subsection (3) or (4), aregulation ceases to have effect,

section 50 of the Acts Interpretation Act 1901 applies asif the
regulation had been repealed.

(7) Before the Governor-General makes a regulation specifying:

(a) aHizballah organisation for the purposes of paragraph (c) of
the definition of terrorist organisation in this section; or
(b) aHamas organisation for the purposes of paragraph (d) of the
definition of terrorist organisation in this section; or
(c) alLashkar-e-Tayyiba organisation for the purposes of
paragraph (e) of the definition of terrorist organisation in
this section;
the Minister must be satisfied on reasonabl e grounds that the
organisation is directly or indirectly engaged in, preparing,
planning, assisting in or fostering the doing of aterrorist act
(whether or not the terrorist act has occurred or will occur).

(8) Regulations for the purposes of paragraph (c), (d) or (e) of the

definition of terrorist organisation in this section cease to have
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(9)

(10)

(10A)

effect on the second anniversary of the day on which they take
effect. To avoid doubt, this subsection does not prevent:

(a) therepeal of those regulations; or

(b) the cessation of effect of those regulations under
subsection (9), (10A) or (10C); or

(c) the making of new regulations the same in substance as those
regulations (whether the new regulations are made or take
effect before or after those regulations cease to have effect
because of this subsection).

If:

(@) aHizballah organisation is specified by regulations made for
the purposes of paragraph (c) of the definition of terrorist
organisation in this section; and

(b) the Minister ceases to be satisfied that the organisation is
directly or indirectly engaged in, preparing, planning,
assisting in or fostering the doing of aterrorist act (whether
or not the terrorist act has occurred or will occur);

the Minister must, by written notice published in the Gazette, make
adeclaration to the effect that the Minister has ceased to be so
satisfied. The regulations, to the extent to which they specify the
organisation, cease to have effect when the declaration is made.

To avoid doubt, subsection (9) does not prevent a Hizballah
organisation from being subsequently specified by regulations
made for the purposes of paragraph (c) of the definition of terrorist
organisation in this section if the Minister again becomes satisfied
as mentioned in subsection (7).

If:

(@) aHamas organisation is specified by regulations made for the
purposes of paragraph (d) of the definition of terrorist
organisation in this section; and

(b) the Minister ceases to be satisfied that the organisation is
directly or indirectly engaged in, preparing, planning,
assisting in or fostering the doing of aterrorist act (whether
or not the terrorist act has occurred or will occur);

the Minister must, by written notice published in the Gazette, make
adeclaration to the effect that the Minister has ceased to be so
satisfied. The regulations, to the extent to which they specify the
organisation, cease to have effect when the declaration is made.
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(10B) To avoid doubt, subsection (10A) does not prevent a Hamas

organisation from being subsequently specified by regulations
made for the purposes of paragraph (d) of the definition of terrorist
organisation in this section if the Minister again becomes satisfied
as mentioned in subsection (7).

(10C) If:

(a) aLashkar-e-Tayyiba organisation is specified by regulations
made for the purposes of paragraph (€) of the definition of
terrorist organisation in this section; and

(b) the Minister ceases to be satisfied that the organisation is
directly or indirectly engaged in, preparing, planning,
assisting in or fostering the doing of aterrorist act (whether
or not the terrorist act has occurred or will occur);

the Minister must, by written notice published in the Gazette, make
adeclaration to the effect that the Minister has ceased to be so
satisfied. The regulations, to the extent to which they specify the
organisation, cease to have effect when the declaration is made.

(10D) To avoid doubt, subsection (10C) does not prevent a

L ashkar-e-Tayyiba organisation from being subsequently specified
by regulations made for the purposes of paragraph (e) of the
definition of terrorist organisation in this section if the Minister
again becomes satisfied as mentioned in subsection (7).

(11) If:

(a) at aparticular time on a particular day, the Minister is
satisfied on reasonable grounds that a particular Hizballah
organisation is directly or indirectly engaged in, preparing,
planning, assisting in or fostering the doing of aterrorist act
(whether or not the terrorist act has occurred or will occur);
and

(b) at alater time on that day, the Minister, or another Minister,
makes a public announcement to the effect that:

(i) aregulation will be made specifying the organisation for
the purposes of paragraph (c) of the definition of
terrorist organisation in this section; and

(ii) theregulation will take effect at the time of the
announcement; and
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(c) theregulation is made within 60 days after the day on which
the Criminal Code Amendment (Hizballah) Act 2003 receives
the Royal Assent;

the regulation takes effect at the time of the announcement.

(11A) If:

(a) at aparticular time on aparticular day, the Minister is
satisfied on reasonable grounds that a particular Hamas
organisation is directly or indirectly engaged in, preparing,
planning, assisting in or fostering the doing of aterrorist act
(whether or not the terrorist act has occurred or will occur);
and

(b) at alater time on that day, the Minister, or another Minister,
makes a public announcement to the effect that:

(i) aregulation will be made specifying the organisation for
the purposes of paragraph (d) of the definition of
terrorist organisation in this section; and

(i) theregulation will take effect at the time of the
announcement; and

(c) theregulation is made within 60 days after the day on which
the Criminal Code Amendment (Hamas and
Lashkar-e-Tayyiba) Act 2003 receives the Royal Assent;

the regulation takes effect at the time of the announcement.

(11B) If:

(a) at aparticular time on a particular day, the Minister is
satisfied on reasonable grounds that a particular
Lashkar-e-Tayyiba organisation is directly or indirectly
engaged in, preparing, planning, assisting in or fostering the
doing of aterrorist act (whether or not the terrorist act has
occurred or will occur); and

(b) at alater time on that day, the Minister, or another Minister,
makes a public announcement to the effect that:

(i) aregulation will be made specifying the organisation for
the purposes of paragraph (e) of the definition of
terrorist organisation in this section; and

(ii) theregulation will take effect at the time of the
announcement; and
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(12)

(13)

(14)

(15)

(16)

17

(c) theregulation is made within 60 days after the day on which
the Criminal Code Amendment (Hamas and
Lashkar-e-Tayyiba) Act 2003 receives the Royal Assent;

the regulation takes effect at the time of the announcement.

A copy of the announcement referred to in paragraph (11)(b),
(12A)(b) or (11B)(b) must be published:
(@) onthelInternet; and

(b) in anewspaper circulating in each State and the Northern
Territory.

If, under subsection (8), (9), (10A) or (10C), aregulation ceases to
have effect, section 50 of the Acts Interpretation Act 1901 applies
asif the regulation had been repeal ed.

The power to make regulations for the purposes of paragraph (c) of
the definition of terrorist organisation in this section does not
limit the power to make regulations specifying a Hizballah
organisation for the purposes of paragraph (b) of that definition.

The power to make regulations for the purposes of paragraph (d) of
the definition of terrorist organisation in this section does not
limit the power to make regulations specifying a Hamas
organisation for the purposes of paragraph (b) of that definition.

The power to make regulations for the purposes of paragraph (e) of
the definition of terrorist organisation in this section does not
limit the power to make regulations specifying a
Lashkar-e-Tayyiba organisation for the purposes of paragraph (b)
of that definition.

If:
() an organisation (the listed organisation) is specified in
regulations made for the purposes of paragraph (b), (c), (d) or
(e) of the definition of terrorist organisation in this section;
and

(b) anindividual or an organisation (which may be the listed
organisation) makes an application (the de-listing
application) to the Minister for a declaration under
subsection (4), (9), (10A) or (10C), asthe caserequires, in
relation to the listed organisation; and
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(c) thede-listing application is made on the grounds that thereis
no basis for the Minister to be satisfied that the listed
organisation is directly or indirectly engaged in, preparing,
planning, assisting in or fostering the doing of aterrorist act
(whether or not the terrorist act has occurred or will occur);

the Minister must consider the de-listing application.

(18) Subsection (17) does not limit the matters that may be considered
by the Minister for the purposes of subsections (4), (9), (10A) and
(10C).

102.1A Reviews by Parliamentary Joint Committeeon ASIO, ASIS
and DSD

Review of listing regulation

(1) If aregulation made after the commencement of this section
specifies an organisation for the purposes of paragraph (b) of the
definition of terrorist organisation in section 102.1, the
Parliamentary Joint Committee on ASIO, ASIS and DSD may:

() review the regulation as soon as possible after the making of
the regulation; and

(b) report the Committee’ s comments and recommendations to
each House of the Parliament before the end of the applicable
disallowance period for that House.

Review of listing provisions

(2) The Parliamentary Joint Committee on ASIO, ASIS and DSD has
the following functions:

(a) toreview, as soon as possible after the third anniversary of
the commencement of this section, the operation,
effectiveness and implications of subsections 102.1(2), (2A),
(4, (5), (6), (17) and (18) asin force after the
commencement of this section;

(b) to report the Committee’ s comments and recommendations
to each House of the Parliament and to the Minister.
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©)

Review of listing regulation—extension of applicable disallowance
period

If the Committee’ sreport on areview of aregulationistabled in a
House of the Parliament:

(a) during the applicable disallowance period for that House; and
(b) on or after the eighth sitting day of the applicable
disallowance period;
then whichever of the following provisionsis applicable:
(c) subsections 48(4), (5) and (5A) and section 48B of the Acts
Interpretation Act 1901,
(d) Part5 of the Legidlative Instruments Act 2003;
have or has effect, in relation to that regulation and that House, as
if each period of 15 sitting days referred to in those provisions
were extended in accordance with the table:

Extension of applicable disallowance period

Item If the Committee'sreport istabled inthat extend the period of 15

House... sitting days by...

1 on the fifteenth sitting day of the applicable 8 sitting days of that House
disallowance period

2 on the fourteenth sitting day of the 7 sitting days of that House
applicable disallowance period

3 on the thirteenth sitting day of the 6 sitting days of that House
applicable disallowance period

4 on the twelfth sitting day of the applicable 5 sitting days of that House
disallowance period

5 on the eleventh sitting day of the applicable 4 sitting days of that House
disallowance period

6 on the tenth sitting day of the applicable 3 sitting days of that House
disallowance period

7 on the ninth sitting day of the applicable 2 sitting days of that House
disallowance period

8 on the eighth sitting day of the applicable 1 sitting day of that House

disallowance period
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Applicable disallowance period

(4) For the purposes of the application of this section to aregulation,
the applicable disallowance period for a House of the Parliament
means the period of 15 sitting days of that House after the
regulation, or a copy of the regulation, was laid before that House
in accordance with whichever of the following provisions was
applicable:

(a) paragraph 48(1)(c) of the Acts Interpretation Act 1901,

(b) section 38 of the Legidlative Instruments Act 2003.

Subdivision B—Offences

102.2 Directing the activitiesof aterrorist organisation

(1) A person commits an offenceif:
(@) the person intentionally directs the activities of an
organisation; and
(b) the organisation isaterrorist organisation; and
(c) the person knows the organisation is aterrorist organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:
(a) the personintentionally directs the activities of an
organisation; and
(b) the organisation is aterrorist organisation; and
(c) the person isreckless as to whether the organisation isa
terrorist organisation.

Penalty: Imprisonment for 15 years.

102.3 Membership of aterrorist organisation

(1) A person commits an offenceif:
(a) the person intentionally is a member of an organisation; and
(b) the organisation is aterrorist organisation; and
(c) the person knows the organisation is aterrorist organisation.

Penalty: Imprisonment for 10 years.

Criminal Code Act 1995 117



Schedule The Crimina Code

Chapter 5 The security of the Commonwealth
Part 5.3 Terrorism

Division 102 Terrorist organisations

Section 102.4

(2) Subsection (1) does not apply if the person proves that he or she
took all reasonable steps to cease to be a member of the
organisation as soon as practicable after the person knew that the
organisation was aterrorist organisation.

Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

102.4 Recruiting for aterrorist organisation

(1) A person commits an offenceif:
(a) the person intentionally recruits a person to join, or
participate in the activities of, an organisation; and
(b) the organisation is aterrorist organisation; and
(c) the first-mentioned person knows the organisation isa
terrorist organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:
(a) the person intentionally recruits a person to join, or
participate in the activities of, an organisation; and
(b) the organisation isaterrorist organisation; and
(c) thefirst-mentioned person is reckless as to whether the
organisation is aterrorist organisation.

Penalty: Imprisonment for 15 years.

102.5 Training aterrorist organisation or receiving training from a
terrorist organisation

(1) A person commits an offenceif:
(a) the person intentionally providestraining to, or intentionally
receives training from, an organisation; and
(b) the organisation is aterrorist organisation; and
(c) the person isreckless asto whether the organisation isa
terrorist organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:

(a) the person intentionally providestraining to, or intentionally
receives training from, an organisation; and
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(b) the organisation is aterrorist organisation that is covered by
paragraph (b), (c), (d) or (e) of the definition of terrorist
organisation in subsection 102.1(1).

Penalty: Imprisonment for 25 years.
(3) Subject to subsection (4), strict liability applies to paragraph (2)(b).

(4) Subsection (2) does not apply unless the person is reckless as to the
circumstance mentioned in paragraph (2)(b).

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3)).

102.6 Gettingfundstoor from aterrorist organisation

(1) A person commits an offenceif:
(a) the person intentionally receives funds from, or makes funds
available to, an organisation (whether directly or indirectly);
and

(b) the organisation isaterrorist organisation; and
(c) the person knows the organisation is aterrorist organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:

(a) the person intentionally receives funds from, or makes funds
available to, an organisation (whether directly or indirectly);
and

(b) the organisation isaterrorist organisation; and

(c) the person isreckless asto whether the organisation isa
terrorist organisation.

Penalty: Imprisonment for 15 years.

(3) Subsections (1) and (2) do not apply to the person’ s receipt of
funds from the organisation if the person proves that he or she
received the funds solely for the purpose of the provision of:

(a) legal representation for a person in proceedings relating to
this Division; or

(b) assistance to the organisation for it to comply with alaw of
the Commonwealth or a State or Territory.
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Note: A defendant bears alegal burden in relation to the matter in
subsection (3) (see section 13.4).

102.7 Providing support to aterrorist organisation

(1) A person commits an offenceif:

(@) the person intentionally provides to an organisation support
or resources that would help the organisation engage in an
activity described in paragraph (a) of the definition of
terrorist organisation in this Division; and

(b) the organisation is aterrorist organisation; and

(c) the person knows the organisation is aterrorist organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:

(a) the person intentionally provides to an organisation support
or resources that would help the organisation engage in an
activity described in paragraph (a) of the definition of
terrorist organisation in this Division; and

(b) the organisation isaterrorist organisation; and

(c) the person isreckless asto whether the organisation isa
terrorist organisation.

Penalty: Imprisonment for 15 years.

102.8 Associating with terrorist organisations

(1) A person commits an offenceif:
() on 2 or more occasions:

(i) the person intentionally associates with another person
who is a member of, or a person who promotes or
directs the activities of, an organisation; and

(ii) the person knows that the organisation is aterrorist
organisation; and

(iii) the association provides support to the organisation; and

(iv) the person intends that the support assist the
organisation to expand or to continue to exist; and

(v) the person knows that the other person is a member of,
or a person who promotes or directs the activities of, the
organisation; and
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(b) the organisation is aterrorist organisation because of
paragraph (b), (c), (d) or (e) of the definition of terrorist
organisation in this Division (whether or not the organisation
isaterrorist organisation because of paragraph (a) of that
definition also).

Penalty: Imprisonment for 3 years.

(2) A person commits an offenceif:

(a) the person has previously been convicted of an offence
against subsection (1); and

(b) the person intentionally associates with another person who
isamember of, or a person who promotes or directs the
activities of, an organisation; and

(c) the person knows that the organisation is aterrorist
organisation; and

(d) the association provides support to the organisation; and

(e) the person intends that the support assist the organisation to
expand or to continue to exist; and

(f) the person knows that the other person is a member of, or a
person who promotes or directs the activities of, the
organisation; and

(g) the organisation is aterrorist organisation because of
paragraph (b), (c), (d) or (e) of the definition of terrorist
organisation in this Division (whether or not the organisation
is aterrorist organisation because of paragraph (a) of that
definition also).

Penalty: Imprisonment for 3 years.
(3) Strict liability applies to paragraphs (1)(b) and (2)(g).

(4) This section does not apply if:

(a) theassociation iswith aclose family member and relates
only to amatter that could reasonably be regarded (taking
into account the person’s cultural background) as a matter of
family or domestic concern; or

(b) the association isin aplace being used for public religious
worship and takes place in the course of practising areligion;
or
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(c) theassociation isonly for the purpose of providing aid of a
humanitarian nature; or

(d) the association isonly for the purpose of providing lega
advice or legal representation in connection with:

(i) criminal proceedings or proceedings related to criminal
proceedings (including possible criminal proceedingsin
the future); or

(ii) proceedings relating to whether the organisation in
guestion is aterrorist organisation; or

(iii) adecision made or proposed to be made under
Division 3 of Part |11 of the Australian Security
Intelligence Organisation Act 1979, or proceedings
relating to such a decision or proposed decision; or

(iv) alisting or proposed listing under section 15 of the
Charter of the United Nations Act 1945 or an
application or proposed application to revoke such a
listing, or proceedings relating to such alisting or
application or proposed listing or application; or

(v) proceedings conducted by a military commission of the
United States of America established under a Military
Order of 13 November 2001 made by the President of
the United States of America and entitled “ Detention,
Treatment, and Trial of Certain Non-Citizensin the War
Against Terrorism”; or

(vi) proceedingsfor areview of adecision relating to a
passport or other travel document or to afailure to issue
such a passport or other travel document (including a
passport or other travel document that was, or would
have been, issued by or on behalf of the government of
aforeign country).

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) Thissection does not apply unless the person is reckless asto the
circumstance mentioned in paragraph (1)(b) and (2)(g) (as the case
requires).

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5). See subsection 13.3(3).
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(6)

(7)

This section does not apply to the extent (if any) that it would
infringe any constitutional doctrine of implied freedom of political
communication.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6). See subsection 13.3(3).

A person who is convicted of an offence under subsection (1) in
relation to the person’s conduct on 2 or more occasionsis not liable
to be punished for an offence under subsection (1) for other
conduct of the person that takes place:

(@) at the sametime as that conduct; or

(b) within 7 days before or after any of those occasions.

Subdivison C—General provisionsrelating to offences

102.9 Extended geographical jurisdiction for offences

Section 15.4 (extended geographical jurisdiction—category D)
appliesto an offence against this Division.

102.10 Alternative verdicts

(D)

)

This section appliesif, in aprosecution for an offence (the
prosecuted offence) against a subsection of a section of this
Division, the trier of fact is not satisfied that the defendant is guilty
of the offence, but is satisfied beyond reasonable doubt that the
defendant is guilty of an offence (the alternative offence) against
another subsection of that section.

Thetrier of fact may find the defendant not guilty of the prosecuted
offence but guilty of the alternative offence, so long as the
defendant has been accorded procedural fairnessin relation to that
finding of guilt.
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Division 103—Financing terrorism

103.1 Financingterrorism

(1) A person commits an offenceif:
(a) the person provides or collects funds; and

(b) the person is reckless as to whether the funds will be used to
facilitate or engage in aterrorist act.

Penalty: Imprisonment for life.

Note: Intention is the fault element for the conduct described in
paragraph (1)(a). See subsection 5.6(1).
(2) A person commits an offence under subsection (1) even if:
(a) aterrorist act does not occur; or

(b) thefundswill not be used to facilitate or engage in a specific
terrorist act; or

(c) thefundswill be used to facilitate or engage in more than one
terrorist act.

(3) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1).
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Division 106—Transitional provisions

106.1 Saving—regulations made for the purposes of the definition of
terrorist organisation

(1) If:

() regulations were made before commencement for the
purposes of paragraph (c) of the definition of terrorist
organisation in subsection 102.1(1), asin force before
commencement; and

(b) theregulationswerein force immediately before
commencement;

the regulations have effect, after commencement, asif they had
been made for the purposes of paragraph (b) of the definition of
terrorist organisation in subsection 102.1(1), asin force after
commencement.

(2) In this section, commencement means the commencement of this
section.
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104.1 Murder of an Australian citizen or aresident of Australia

(1) A personisguilty of an offence if:
(a) the person engages in conduct outside Australia; and
(b) the conduct causes the death of another person; and

(c) the other personisan Australian citizen or aresident of
Australia; and

(d) the first-mentioned person intends to cause, or is reckless as
to causing, the death of the Australian citizen or resident of
Australia or any other person by the conduct.

Penalty: Imprisonment for life.
(2) Absolute liability appliesto paragraph (1)(c).

104.2 Mandlaughter of an Australian citizen or aresident of
Australia

(1) A personisguilty of an offenceif:
(a) the person engages in conduct outside Australia; and
(b) the conduct causes the death of another person; and

(c) the other personisan Australian citizen or aresident of
Australia; and

(d) the first-mentioned person intends that the conduct will cause
serious harm, or isreckless asto arisk that the conduct will
cause serious harm, to the Australian citizen or resident of
Australia or any other person.

Penalty: Imprisonment for 25 years.
(2) Absolute liability applies to paragraphs (1)(b) and (c).
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104.3 Intentionally causing serious harm to an Australian citizen or
aresident of Australia

(1) A personisguilty of an offenceif:

(a) the person engages in conduct outside Australia; and

(b) the conduct causes serious harm to another person; and

(c) the other personisan Australian citizen or aresident of
Australia; and

(d) the first-mentioned person intends to cause serious harm to
the Australian citizen or resident of Australia or any other
person by the conduct.

Penalty: Imprisonment for 20 years.

(2) Absolute liability appliesto paragraph (1)(c).

104.4 Recklessly causing serious harm to an Australian citizen or a
resident of Australia

(1) A personisguilty of an offenceif:

(a) the person engages in conduct outside Australia; and

(b) the conduct causes serious harm to another person; and

(c) the other personisan Australian citizen or aresident of
Australia; and

(d) the first-mentioned person is reckless as to causing serious
harm to the Australian citizen or resident of Australia or any
other person by the conduct.

Penalty: Imprisonment for 15 years.

(2) Absolute liahility applies to paragraph (1)(c).

104.5 Saving of other laws
This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or of a State or Territory.
104.6 Bringing proceedingsunder thisDivision

(1) Proceedings for an offence under this Division must not be
commenced without the Attorney-General’ s written consent.
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(2) However, aperson may be arrested, charged, remanded in custody,
or released on bail, in connection with an offence under this
Division before the necessary consent has been given.

104.7 Ministerial certificatesrelating to proceedings

(1) A Minister who administers one or more of the following Acts:
(a) the Australian Citizenship Act 1948;
(b) the Migration Act 1958;
(c) the Australian Passports Act 2005;

may issue a certificate stating that a person is or was an Australian
citizen or aresident of Australiaat a particular time.

(2) Inany proceedings, a certificate under this section is primafacie
evidence of the mattersin the certificate.

104.8 Geographical jurisdiction

Each offence against this Division applies:
(a) whether or not aresult of the conduct constituting the alleged
offence occursin Australia; and
(b) if the alleged offence is an ancillary offence and the conduct
to which the ancillary offence relates occurs outside
Australia—whether or not the conduct constituting the
ancillary offence occursin Australia.

104.9 Meaning of causes death or harm

In this Division, a person’s conduct causes death or harm if it
substantially contributes to the death or harm.
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Chapter 7—The proper administration of
Gover nment

Part 7.1—Preliminary
Division 130—Preliminary

130.1 Definitions
In this Chapter:

duty:
(a) inrelation to a person who is a Commonwealth public
official—means any authority, duty, function or power that:
(i) isconferred on the person as a Commonwealth public
official; or
(ii) the person holds himself or herself out as having asa
Commonwealth public official; and

(b) in relation to a person who is a public official—means any
authority, duty, function or power that:

(i) isconferred on the person as a public officia; or

(ii) the person holds himself or herself out as having asa
public official.

gain means.
(@) again in property, whether temporary or permanent; or
(b) again by way of the supply of services;

and includes keeping what one has.

loss means alossin property, whether temporary or permanent,
and includes not getting what one might get.

obtaining includes:
(a) obtaining for another person; and

(b) inducing athird person to do something that resultsin
another person obtaining.

property includes:
(a) real property; and
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(b) persona property; and
(c) money; and
(d) athingin action or other intangible property; and
(e) electricity; and
(f) awild creaturethat is:
(i) tamed; or
(ii) ordinarily kept in captivity; or
(i) reduced (or in the course of being reduced) into the
possession of a person.

services includes any rights (including rights in relation to, and
interestsin, real or personal property), benefits, privileges or

facilities, but does not include rights or benefits being the supply of
goods.

supply includes:
(a) inrelation to goods—supply (including re-supply) by way of
sale, exchange, lease, hire or hire-purchase; and

(b) inrelation to services—provide, grant or confer.

Note: The expression person includes a Commonwealth entity. Thisisthe
combined effect of paragraph 22(1)(a) of the Acts Interpretation Act
1901 (which provides that person includes a body politic or
corporate), and the definition of person in the Dictionary.

130.2 When property belongsto a person

(1) For the purposes of this Chapter, property belongs to a person if,
and only if:
(a) the person has possession or control of the property; or
(b) the person has a proprietary right or interest in the property,
other than an equitable interest arising only from:
(i) an agreement to transfer an interest; or
(ii) an agreement to grant an interest; or
(iif) aconstructive trust.

(2) Subsection (1) has effect subject to subsections 134.1(9) and (10)
(which deal with money transfers).
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130.3 Dishonesty

For the purposes of this Chapter, dishonest means:
(@) dishonest according to the standards of ordinary people; and
(b) known by the defendant to be dishonest according to the
standards of ordinary people.

Note: The following provisions affect the meaning of dishonesty:
(a) section 131.2 (theft);
(b) section 134.1 (obtaining property by deception).

130.4 Determination of dishonesty to be a matter for thetrier of fact

In aprosecution for an offence against this Chapter, the
determination of dishonesty is a matter for the trier of fact.
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Part 7.2—T heft and other property offences

Division 131—Theft

131.1 Theft

(1) A personisguilty of an offence if:

(a) the person dishonestly appropriates property belonging to
another with the intention of permanently depriving the other
of the property; and

(b) the property belongs to a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of theft.

(3) Absolute liability appliesto the paragraph (1)(b) element of the
offence of theft.

(4) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1).

Note: For aternative verdicts, see sections 132.1 and 134.1.

131.2 Special rules about the meaning of dishonesty

(1) For the purposes of this Division, a person’ s appropriation of
property belonging to another is taken not to be dishonest if the
person appropriates the property in the belief that the person to
whom the property belongs cannot be discovered by taking
reasonable steps.

(2) However, the rule in subsection (1) does not apply if the person
appropriating the property held it as trustee or personal
representative.

(3) For the purposes of this Division, a person’s appropriation of
property belonging to another may be dishonest even if the person
or another person iswilling to pay for the property.

132
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131.3 Appropriation of property

(1) For the purposes of this Division, any assumption of the rights of
an owner to ownership, possession or control of property, without
the consent of the person to whom it belongs, amounts to an
appropriation of the property. Thisincludes, in acase wherea
person has come by property (innocently or not) without
committing theft, any later such assumption of rights without
consent by keeping or dealing with it as owner.

(2) For the purposes of this Division, if property, or aright or interest
in property, is, or purports to be, transferred or given to a person
acting in good faith, alater assumption by the person of rights
which the person had believed himself or herself to be acquiring
does not, because of any defect in the transferor’ s title, amount to
an appropriation of the property.

131.4 Theft of land or thingsforming part of land

(1) For the purposes of this Division, a person cannot commit theft of
land, except in the following cases:
(a) the case where the person appropriates anything forming part
of the land by severing it or causing it to be severed;
(b) the case where:

(i) the personisatrustee or personal representative, or is
authorised (by power of attorney, as liquidator of a
company or otherwise) to sell or dispose of land
belonging to another; and

(ii) the person appropriates the land, or anything forming
part of it, by dealing with it in breach of the confidence
reposed in the person.

(2) For the purposes of this section, land does not include incorporeal
hereditaments.

131.5 Trust property

(1) For the purposes of this Division, if property is subject to atrust,
the persons to whom the property belongs include any person who
has aright to enforce the trust.
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(2) Accordingly, for the purposes of this Division, an intention to
defeat the trust is an intention to deprive any such person of the

property.

131.6 Obligation to deal with property in a particular way

For the purposes of this Division, if:
(a) aperson receives property from or on account of another; and
(b) the person isunder alegal obligation to the other to retain
and deal with that property or its proceeds in a particular
way;
the property or proceeds belong (as against the person) to the other.

131.7 Property obtained because of fundamental mistake

(1) For the purposes of this Division, if:
() aperson gets property by another’ s fundamental mistake; and

(b) the personisunder alegal obligation to make restoration (in
whole or in part) of the property, its proceeds or valug;

then, to the extent of that obligation, the property or proceeds
belongs (as against the person) to the person entitled to restoration.

(2) For the purposes of this Division, an intention not to make
restoration is:

(a) anintention to permanently deprive the person so entitled of
the property or proceeds; and

(b) an appropriation of the property or proceeds without the
consent of the person entitled to restoration.

(3) For the purposes of this section, afundamental mistakeis:

(a) amistake about the identity of the person getting the
property; or

(b) amistake asto the essential nature of the property; or

(c) amistake about the amount of any money if the person
getting the money is aware of the mistake at the time of
getting the money.
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(4) Inthissection:

money includes anything that is equivalent to money. For this
purpose, cheques, negotiable instruments and electronic funds
transfers are taken to be equivalent to money.

131.8 Property of a corporation sole

For the purposes of this Division, property of a corporation sole
belongs to the corporation despite a vacancy in the corporation.

131.9 Property belonging to 2 or more persons

If property belongs to 2 or more persons, areference in this
Division (other than paragraph 131.1(1)(b)) to the person to whom
the property belongsis areference to all of those persons.

131.10 Intention of permanently depriving a person of property

(1) For the purposes of this Division, if:
() aperson appropriates property belonging to another without
meaning the other permanently to lose the thing itself; and
(b) the person’sintention isto treat the thing as the person’s own
to dispose of regardless of the other’ srights;
the person has the intention of permanently depriving the other of
it.

(2) For the purposes of this section, a borrowing or lending of athing
amounts to treating the thing as the borrower’s or lender’s own to
dispose of regardless of another’ srightsif, and only if, the
borrowing or lending is for a period and in circumstances making it
equivalent to an outright taking or disposal.

(3) For the purposes of this section, if:
(a) aperson has possession or control (lawfully or not) of
property belonging to another; and
(b) the person parts with the property under a condition asto its
return that the person may not be able to perform; and
(c) the parting is done for purposes of the person’s own and
without the other’ s authority;
the parting is taken to amount to treating the property asthe
person’ s own to dispose of regardless of the other’ srights.
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Note: See also paragraph 131.7(2)(a).

131.11 General deficiency

(1) For the purposes of this Division, a person may be convicted of
theft of all or any part of ageneral deficiency in money even
though the deficiency is made up of any number of particular sums
of money that were appropriated over aperiod of time.

(2) For the purposes of this Division, a person may be convicted of
theft of all or any part of agenera deficiency in property other
than money even though the deficiency is made up of any number
of particular items of property that were appropriated over a period
of time.
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Division 132—Other property offences

132.1 Receiving

(1) A personisguilty of an offence if the person dishonestly receives
stolen property, knowing or believing the property to be stolen.

Penalty: Imprisonment for 10 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of receiving.

(2A) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew or believed that the
property belonged to a Commonwealth entity.

Solen property

(3) For the purposes of this section, property is stolen property if, and
only if:
(a) itisorigina stolen property (as defined by subsection (5)); or
(aa) itisprevioudy received property (as defined by
subsection (5A)); or
(b) itistainted property (as defined by subsection (7)).
This subsection has effect subject to subsections (4) and (6).

(4) For the purposes of this section, stolen property does not include
land obtained in the course of an offence against section 134.1.

Original stolen property

(5) For the purposes of this section, original stolen property is:
(a) property, or apart of property, that:

(i) was appropriated in the course of theft (whether or not
the property, or the part of the property, isin the state it
was in when it was so appropriated); and

(ii) isinthe possession or custody of the person who so
appropriated the property; or
(b) property, or apart of property, that:
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(i) was abtained in the course of an offence against
section 134.1 (whether or not the property, or the part of
the property, isin the state it wasin when it was so
obtained); and

(ii) isinthe possession or custody of the person who so
obtained the property or the person for whom the
property was so obtained.

Previously received property

(5A) For the purposes of this section, previoudy received property is
property that:
(a) wasreceived in the course of an offence against
subsection (1); and
(b) isinthe possession or custody of the person who received the
property in the course of that offence.

(6) For the purposes of this section, property ceasesto be origina
stolen property or previously received property:
(a) after the property is restored:

(i) to the person from whom it was appropriated or
obtained; or

(i) to other lawful possession or custody; or
(b) after:
(i) the person from whom the property was appropriated or

obtained ceases to have any right to restitution in
respect of the property; or

(ii) aperson claiming through the person from whom the
property was appropriated or obtained ceases to have
any right to restitution in respect of the property.

Tainted property

(7) For the purposes of this section, tainted property is property that:
(@) is(inwhole or in part) the proceeds of sale of, or property
exchanged for:

(i) original stolen property; or
(ii) previoudly received property; and
(b) if subparagraph (a)(i) applies—isin the possession or
custody of:
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(8

9)

(10)

(i) if the original stolen property was appropriated in the
course of theft—the person who so appropriated the
original stolen property; or

(it) if the original stolen property was obtained in the course
of an offence against section 134.1—the person who so
obtained the property or the person for whom the
property was so obtained; and

(c) if subparagraph (a)(ii) applies—isin the possession or
custody of the person who received the previously received
property in the course of an offence against subsection (1).

Money transfers

For the purposes of this section, if, asaresult of the application of
subsection 134.1(9) or (10), an amount credited to an account held
by aperson is property obtained in the course of an offence against
section 134.1:

(a) whilethe whole or any part of the amount remains credited to
the account, the property is taken to be in the possession of
the person; and

(b) if the person fails to take such steps as are reasonable in the
circumstances to secure that the credit is cancelled—the
person is taken to have received the property; and

(c) subsection (6) of this section does not apply to the property.
Note: Subsections 134.1(9) and (10) deal with money transfers.

Alternative verdicts

If, in aprosecution for an offence of theft or an offence against
section 134.1, the trier of fact is not satisfied that the defendant is
guilty of the offence, but is satisfied beyond reasonable doubt that
the defendant is guilty of an offence of receiving, thetrier of fact
may find the defendant not guilty of the offence of theft or the
section 134.1 offence but guilty of the offence of receiving, so long
as the defendant has been accorded procedural fairnessin relation
to that finding of guilt.

If, in aprosecution for an offence of receiving, the trier of fact is
not satisfied that the defendant is guilty of the offence, but is
satisfied beyond reasonable doubt that the defendant is guilty of an
offence of theft or an offence against section 134.1, thetrier of fact
may find the defendant not guilty of the offence of receiving but
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guilty of the offence of theft or the section 134.1 offence, so long
as the defendant has been accorded procedural fairnessin relation
to that finding of guilt.

Receiving property stolen before commencement

(11) For the purposes of this section:

(a) itisto be assumed that sections 131.1 and 134.1 had beenin
force at all times before the commencement of this section;
and

(b) property that was appropriated or obtained at atime before
the commencement of this section does not become original
stolen property unless the property was appropriated or
obtained in circumstances that (apart from paragraph (a))
amounted to an offence against alaw of the Commonwealth
in force at that time.

Obtaining

(12) Thedefinition of obtaining in section 130.1 does not apply to this
section.

Note: See subsection 134.1(3).
Definition
(13) In this section:

account has the same meaning asin section 133.1.

132.2 Robbery

(1) A personisguilty of an offence if the person commits theft and:
(@ immediately before committing theft, the person:
(i) usesforce on another person; or
(ii) threatensto use force then and there on another person;
with intent to commit theft or to escape from the scene; or

(b) at the time of committing theft, or immediately after
committing theft, the person:

(i) usesforce on another person; or
(ii) threatens to use force then and there on another person;
with intent to commit theft or to escape from the scene.
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Penalty: Imprisonment for 15 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of robbery.
Note: Theft means an offence against section 131.1. Under section 131.1, an

element of the offence of theft is that the property belongsto a
Commonwealth entity.

(3) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the property
belonged to a Commonwealth entity.

132.3 Aggravated robbery

(1) A personisguilty of an offence if the person:
(&) commits arobbery in company with one or more other
persons; or
(b) commits arobbery and, at the time of the robbery, has an
offensive weapon with him or her.

Penalty: Imprisonment for 20 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of aggravated robbery.
Note: Robbery means an offence against section 132.2. Under section 132.2,
an element of the offence of robbery isthat the defendant commits
theft. Theft means an offence against section 131.1. Under

section 131.1, an element of the offence of theft is that the property
belongs to a Commonwealth entity.

(2A) In aprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the property
belonged to a Commonwealth entity.

(3) Inthissection:

offensive weapon includes:
(@) an article made or adapted for use for causing injury to, or
incapacitating, a person; or
(b) an article where the person who has the article intends, or
threatens to use, the article to cause injury to, or to
incapacitate, another person.
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132.4 Burglary

(1) A personisguilty of an offenceif:
(a) the person enters, or remainsin, abuilding, as a trespasser,
with intent to commit theft of a particular item of property in
the building; and

(b) the property belongs to a Commonwealth entity.
Penalty: Imprisonment for 13 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of burglary.

(2A) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the property
belonged to a Commonwealth entity.

(3) A personisguilty of an offence if:

(a) the person enters, or remainsin, abuilding, as a trespasser,
with intent to commit an offence in the building that involves
causing harm to another person or damage to property; and

(aa) the offence referred to in paragraph (a) is an offence against a
law of the Commonwealth; and

(b) the offencereferred to in paragraph () is punishable by
imprisonment for life or for aterm of 5 years or more.

Penalty: Imprisonment for 13 years.

(3A) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (3)(a) is an offence against alaw of the
Commonwealth.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (3)(a) is punishable by imprisonment for
life or for aterm of 5 years or more.

(5) For the purposes of this Code, an offence against subsection (3) is
also to be known as the offence of burglary.

(6) A personisguilty of an offenceif:
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(a) the person enters, or remainsin, abuilding, as a trespasser,
with intent to commit an offence in the building that involves
causing harm to another person or damage to property; and

(aa) the offencereferred to in paragraph (a) is an offence against a
law of the Commonwealth, a State or a Territory; and

(b) the offencereferred to in paragraph (a) is punishable by
imprisonment for life or for aterm of 5 years or more; and

(c) thebuilding is owned or occupied by a Commonwealth
entity.

Penalty: Imprisonment for 13 years.

(6A) In aprosecution for an offence against subsection (6), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (6)(a) is an offence against alaw of the
Commonwealth, a State or a Territory.

(7) Inaprosecution for an offence against subsection (6), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (6)(a) is punishable by imprisonment for
life or for aterm of 5 years or more.

(8) Absolute liahility applies to the paragraph (6)(c) element of the
offence.

(9) For the purposes of this Code, an offence against subsection (6) is
also to be known as the offence of burglary.

(20) For the purposes of this section, a person is taken not to be a
trespasser:

(a8) merely because the person is permitted to enter, or remainin,
abuilding for a purpose that is not the person’s intended
purpose; or

(b) if the person is permitted to enter, or remain in, abuilding as
aresult of fraud, misrepresentation or another person’s
mistake.

(12) In this section:

building includes:
(a) apart of abuilding; or
(b) amabile home or acaravan; or
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(c) astructure (whether or not movable), avehicle, or avessd,
that is used, designed or adapted for residential purposes.

132.5 Aggravated burglary

(1) A personisguilty of an offence if the person:
(@) commits a burglary in company with one or more other
persons; or
(b) commitsaburglary, and at the time of the burglary, has an
offensive weapon with him or her.

Penalty: Imprisonment for 17 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of aggravated burglary.

(3) Inaprosecution for an offence against subsection (1) in relation to
the offence of burglary created by subsection 132.4(1), it is not
necessary to prove that the defendant knew that the property
concerned belonged to a Commonwealth entity.

(4) Inaprosecution for an offence against subsection (1) in relation to
the offence of burglary created by subsection 132.4(3), it is not
necessary to prove that:

(a) the defendant knew that the offence referred to in paragraph
132.4(3)(a) is an offence against alaw of the
Commonwealth; or

(b) the defendant knew that the offence referred to in paragraph
132.4(3)(a) is punishable by imprisonment for life or for a
term of 5 years or more.

(5) Inaprosecution for an offence against subsection (1) in relation to
the offence of burglary created by subsection 132.4(6), it is not
necessary to prove that:

(a) the defendant knew that the offence referred to in paragraph
132.4(6)(a) is an offence against alaw of the
Commonwealth, a State or a Territory; or

(b) the defendant knew that the offence referred to in paragraph
132.4(6)(a) is punishable by imprisonment for life or for a
term of 5 years or more; or

(c) the defendant knew that the building was owned or occupied
by a Commonwealth entity.
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(6) Inthissection:

offensive weapon includes:
(a) an article made or adapted for use for causing injury to, or
incapacitating, a person; or
(b) an article where the person who has the article intends, or
threatens to use, the article to cause injury to, or to
incapacitate, another person.

132.6 Making off without payment

(1) A personisguilty of an offenceif:
(a) the person, knowing that immediate payment for any goods
or services supplied by another person is required or
expected from him or her, dishonestly makes off:

(i) without having paid; and
(if) with intent to avoid payment of the amount due; and
(b) the other person is a Commonwealth entity.

Penalty: Imprisonment for 2 years.

(2) Absolute liahility applies to the paragraph (1)(b) element of the
offence.

(3) For the purposes of this section, immediate payment includes
payment at the time of collecting goods in respect of which a
service has been provided.

132.7 Going equipped for theft or a property offence

(1) A personisguilty of an offence if the person, when not at home,
has with him or her any article with intent to useit in the course of,
or in connection with, theft or a property offence.

Penalty: Imprisonment for 3 years.

(2) Inaprosecution for an offence against subsection (1) in relation to:
(a) theft; or
(b) robbery; or
(c) aggravated robbery; or
(d) the offence of burglary created by subsection 132.4(1); or
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(e) the offence of aggravated burglary that relates to the offence
of burglary created by subsection 132.4(1); or

(f) an offence against section 134.1;

it is not necessary to prove that the defendant knew that the
property concerned belonged to a Commonwealth entity.

(3) Inaprosecution for an offence against subsection (1) in relation to:
(a) the offence of burglary created by subsection 132.4(3); or

(b) the offence of aggravated burglary that relates to the offence
of burglary created by subsection 132.4(3);

it is not necessary to prove that:

(c) the defendant knew that the offence referred to in paragraph
132.4(3)(a) is an offence against a law of the
Commonwealth; or

(d) the defendant knew that the offence referred to in paragraph
132.4(3)(a) is punishable by imprisonment for life or for a
term of 5 years or more.

(4) Inaprosecution for an offence against subsection (1) in relation to:
(a) the offence of burglary created by subsection 132.4(6); or

(b) the offence of aggravated burglary that relates to the offence
of burglary created by subsection 132.4(6);

it is not necessary to prove that:

(c) the defendant knew that the offence referred to in paragraph
132.4(6)(a) is an offence against alaw of the
Commonwealth, a State or a Territory; or

(d) the defendant knew that the offence referred to in paragraph
132.4(6)(a) is punishable by imprisonment for life or for a
term of 5 years or more; or

(e) the defendant knew that the building was owned or occupied
by a Commonwealth entity.

(5) Inthissection:

property offence means:
(a) robbery; or
(b) aggravated robbery; or
(c) burglary; or
(d) aggravated burglary; or
(e) an offence against subsection 132.8(1); or
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(f) an offence against section 134.1.

Note: It isan element of the offence of theft, and of each property offence,
that the property belongs to a Commonwealth entity.

132.8 Dishonest taking or retention of property

Taking

(1) A personisguilty of an offence if the person:
() onaparticular occasion, dishonestly takes one or more items
of property belonging to a Commonwealth entity, where:
(i) thevalue or total value of the property is $500 or more;
or
(ii) the absence of the property from the possession, custody
or control of the person who would otherwise have had
possession, custody or control would be likely to cause
substantial disruption to activities carried on by or on
behalf of a Commonwealth entity; and
(b) does not have consent to do so from the person who has
authority to give consent.

Penalty: Imprisonment for 2 years.

Retention

(2) A personisguilty of an offence if the person:
(@) onaparticular occasion, takes one or more items of property
belonging to a Commonwealth entity; and
(b) dishonestly retains any or al of those items; and
(c) does not have consent to the retention from the person who
has authority to give consent; and
(d) either:
(i) at thetime of the taking of the property, the value or
total value of the property was $500 or more; or
(ii) the absence of the property from the possession, custody
or control of the person who would otherwise have had
possession, custody or control islikely to cause
substantial disruption to activities carried on by or on
behalf of a Commonwealth entity.

Penalty: Imprisonment for 2 years.

Criminal Code Act 1995 147



Schedule The Criminal Code

Chapter 7 The proper administration of Government
Part 7.2 Theft and other property offences

Division 132 Other property offences

Section 132.9

132.9 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Division 133—Preliminary

133.1 Definitions
In this Part;

account means an account (including aloan account, a credit card
account or asimilar account) with a bank or other financial
institution.

deception means an intentional or reckless deception, whether by
words or other conduct, and whether asto fact or asto law, and
includes:
(a) adeception asto the intentions of the person using the
deception or any other person; and
(b) conduct by a person that causes a computer, a machine or an
electronic device to make aresponse that the person is not
authorised to cause it to do.
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Division 134—Obtaining property or afinancial advantage
by deception

134.1 Obtaining property by deception

(1) A personisguilty of an offenceif:

(a) the person, by a deception, dishonestly obtains property
belonging to another with the intention of permanently
depriving the other of the property; and

(b) the property belongs to a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) Absolute liability applies to the paragraph (1)(b) element of the
offence.

Obtaining property

(3) For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), a person (the first
person) istaken to have obtained property if, and only if:

(a) thefirst person obtains ownership, possession or control of it
for himself or herself or for another person; or

(b) thefirst person enables ownership, possession or control of it
to be retained by himself or herself; or

(c) thefirst person induces athird person to pass ownership,
possession or control of it to another person; or

(d) thefirst person induces a third person to enable another
person to retain ownership, possession or control of it; or

(e) subsection (9) or (10) applies.

(4) Thedefinition of obtaining in section 130.1 does not apply for the
purposes of this section (or for the purposes of the application of
section 132.1 to this section).

(5) For the purposes of this section, a person’s obtaining of property
belonging to another may be dishonest even if the person or
another person iswilling to pay for the property.
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Intention of permanently depriving a person of property

(6) For the purposes of this section, if:
(a) aperson obtains property belonging to another without
meaning the other permanently to lose the thing itself; and
(b) the person’sintention isto treat the thing as the person’s own
to dispose of regardless of the other’ srights;

the person has the intention of permanently depriving the other of
it.

(7) For the purposes of subsection (6), aborrowing or lending of a
thing amounts to treating the thing as the borrower’s or lender’s
own to dispose of regardless of another’ srightsif, and only if, the
borrowing or lending is for a period and in circumstances making it
equivalent to an outright taking or disposal.

(8) For the purposes of subsection (6), if:
(a) aperson has possession or control (lawfully or not) of
property belonging to another; and
(b) the person parts with the property under a condition asto its
return that the person may not be able to perform; and

(c) the parting is done for purposes of the person’s own and
without the other’ s authority;

the parting is taken to amount to treating the property as the
person’ s own to dispose of regardless of the other’ srights.

Money transfers

(9) For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), if a person (the first
person) causes an amount to be transferred from an account held
by another person (the second person) to an account held by the
first person:

(a) the amount istaken to have been property that belonged to
the second person; and

(b) thefirst person istaken to have obtained the property for
himself or herself with the intention of permanently
depriving the second person of the property.
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(10) For the purposes of this section (and for the purposes of the

application of section 132.1 to this section), if a person (the first
person) causes an amount to be transferred from an account held
by another person (the second person) to an account held by athird
person:
(@) the amount istaken to have been property that belonged to
the second person; and
(b) thefirst person istaken to have obtained the property for the
third person with the intention of permanently depriving the
second person of the property.

(11) For the purposes of this section (and for the purposes of the

application of section 132.1 to this section), if:
(@) acredit is made to an account (the credited account); and
(b) adehit is made to another account (the debited account); and
(c) either:
(i) the credit results from the debit; or
(ii) the debit results from the credit;

the amount of the credit is taken to be transferred from the debited
account to the credited account.

(12) For the purposes of this section (and for the purposes of the

application of section 132.1 to this section), a person istaken to
cause an amount to be transferred from an account if the person
induces another person to transfer the amount from the account
(whether or not the other person is the holder of the account).

General deficiency

(13) A person may be convicted of an offence against this section

involving all or any part of a general deficiency in money even
though the deficiency is made up of any number of particular sums
of money that were obtained over a period of time.

(14) A person may be convicted of an offence against this section

involving all or any part of ageneral deficiency in property other
than money even though the deficiency is made up of any number
of particular items of property that were obtained over a period of
time.
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Alternative verdicts

(15) If, in aprosecution for an offence of theft, the trier of fact is not
satisfied that the defendant is guilty of the offence, but is satisfied
beyond reasonable doubt that the defendant is guilty of an offence
against this section, the trier of fact may find the defendant not
guilty of the offence of theft but guilty of the offence against this
section, so long as the defendant has been accorded procedural
fairnessin relation to that finding of guilt.

(16) If, in aprosecution for an offence against this section, the trier of
fact is not satisfied that the defendant is guilty of the offence, but is
satisfied beyond reasonable doubt that the defendant is guilty of an
offence of theft, the trier of fact may find the defendant not guilty
of the offence against this section but guilty of the offence of theft,
so long as the defendant has been accorded procedural fairnessin
relation to that finding of guilt.

134.2 Obtaining a financial advantage by deception

(1) A personisguilty of an offenceif:
(a) the person, by a deception, dishonestly obtains afinancial
advantage from another person; and
(b) the other person is a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) Absolute liability appliesto the paragraph (1)(b) element of the
offence.

134.3 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Division 135—Other offencesinvolving fraudulent conduct

135.1 General dishonesty
Obtaining again

(1) A personisquilty of an offenceif:
(a) the person does anything with the intention of dishonestly
obtaining a gain from another person; and
(b) the other person is a Commonwealth entity.

Penalty: Imprisonment for 5 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

Causing aloss

(3) A personisguilty of an offenceif:
(a) the person does anything with the intention of dishonestly
causing alossto another person; and
(b) the other person is a Commonwealth entity.

Penalty: Imprisonment for 5 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

(5) A personisguilty of an offence if:
(a) the person dishonestly causes aloss, or dishonestly causes a
risk of loss, to another person; and

(b) the first-mentioned person knows or believes that the loss
will occur or that there is a substantial risk of the loss
occurring; and

(c) the other person is a Commonwealth entity.

Penalty: Imprisonment for 5 years.
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(6) Absolute liability appliesto the paragraph (5)(c) element of the
offence.

Influencing a Commonwealth public official

(7) A personisguilty of an offenceif:
(a) the person does anything with the intention of dishonestly
influencing a public official in the exercise of the official’s

duties as a public official; and
(b) the public official isa Commonwealth public official; and
(c) theduties are duties as a Commonwealth public official.

Penalty: Imprisonment for 5 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew:
(a) that the official was a Commonwealth public official; or
(b) that the duties were duties as a Commonwealth public
official.

135.2 Obtaining financial advantage

(1) A personisquilty of an offenceif:
(a) the person engages in conduct; and
(aa) asaresult of that conduct, the person obtains a financial
advantage for himself or herself from another person; and

(ab) the person knows or believes that he or sheis not eligible to
receive that financial advantage; and
(b) the other person is a Commonwealth entity.

Penalty: Imprisonment for 12 months.

(1A) Absolute liability appliesto the paragraph (1)(b) element of the
offence.

(2) A personisguilty of an offenceif:
(a) the person engages in conduct; and
(aa) asaresult of that conduct, the person obtains afinancial
advantage for another person from athird person; and
(ab) the person knows or believes that the other person is not
eligible to receive that financial advantage; and
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(b) thethird person is a Commonwealth entity.
Penalty: Imprisonment for 12 months.

(2A) Absolute liability applies to the paragraph (2)(b) element of the
offence.

(3) For the purposes of subsection (2), aperson is taken to have
obtained afinancial advantage for another person from a
Commonwealth entity if the first-mentioned person induces the
Commonwealth entity to do something that resultsin the other
person obtaining the financial advantage.

(4) The definition of obtaining in section 130.1 does not apply to this
section.

135.4 Conspiracy to defraud
Obtaining a gain

(1) A personisguilty of an offenceif:
(a) the person conspires with another person with the intention
of dishonestly obtaining a gain from a third person; and
(b) thethird person is a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the third person
was a Commonwealth entity.

Causing aloss

(3) A personisguilty of an offence if:
(a) the person conspires with another person with the intention
of dishonestly causing alossto athird person; and
(b) thethird person is a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the third person
was a Commonwealth entity.
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(5) A personisquilty of an offenceif:
(a) the person conspires with another person to dishonestly cause
aloss, or to dishonestly cause arisk of loss, to athird person;
and

(b) the first-mentioned person knows or believes that the loss
will occur or that there is a substantial risk of the loss
occurring; and

(c) thethird person isa Commonwealth entity.
Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the third person
was a Commonwealth entity.

Influencing a Commonwealth public official

(7) A personisguilty of an offenceif:
(a) the person conspires with another person with the intention
of dishonestly influencing a public official in the exercise of
the official’ s duties as a public official; and

(b) the public official isa Commonwealth public official; and
(c) theduties are duties as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

General provisions

(9) For aperson to be guilty of an offence against this section:
(a) the person must have entered into an agreement with one or
more other persons; and
(b) the person and at least one other party to the agreement must
have intended to do the thing pursuant to the agreement; and
(c) the person or at least one other party to the agreement must
have committed an overt act pursuant to the agreement.
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(10) A person may be found guilty of an offence against this section
evenif:

(a) obtaining the gain, causing the loss, causing the risk of loss,
or influencing the Commonwealth public official, asthe case
may be, isimpossible; or

(b) theonly other party to the agreement is a body corporate; or

(c) each other party to the agreement is a person who is not
criminaly responsible; or

(d) subject to subsection (11), al other parties to the agreement
have been acquitted of the offence.

(11) A person cannot be found guilty of an offence against this section
if:
(a) al other parties to the agreement have been acquitted of such
an offence; and

(b) afinding of guilt would be inconsistent with their acquittal.

(12) A person cannot be found guilty of an offence against this section
if, before the commission of an overt act pursuant to the
agreement, the person:

(@) withdrew from the agreement; and
(b) took all reasonable steps to prevent the doing of the thing.

(13) A court may dismiss a charge of an offence against this section if
the court thinks that the interests of justice require the court to do
0.

(14) Proceedings for an offence against this section must not be
commenced without the consent of the Director of Public
Prosecutions. However, before the necessary consent has been
given, aperson may be:

(a) arrested for an offence against this section; or
(b) charged with an offence against this section; or

(c) remanded in custody or released on bail in connection with
an offence against this section.

135.5 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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136.1 False or misleading statementsin applications

Knowledge

(1) A personisguilty of an offenceif:
(a) the person makes a statement (whether orally, in a document
or in any other way); and
(b) the person does so knowing that the statement:
(i) isfalse or misleading; or
(ii) omits any matter or thing without which the statement is
misleading; and
(c) the statement is made in, or in connection with:
(i) an application for alicence, permit or authority; or
(if) an application for registration; or
(iif) an application or claim for a benefit; and
(d) any of the following subparagraphs applies:
(i) the statement is made to a Commonwealth entity;

(ii) the statement is made to a person who is exercising
powers or performing functions under, or in connection
with, alaw of the Commonweslth;

(iii) the statement is made in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 12 months.

(1A) Absolute liability appliesto each of the subparagraph (1)(d)(i), (ii)
and (iii) elements of the offence.

(2) Subsection (1) does not apply as aresult of subparagraph (1)(b)(i)
if the statement is not false or misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3).
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() Subsection (1) does not apply as aresult of subparagraph (1)(b)(ii)
if the statement did not omit any matter or thing without which the
statement is misleading in a material particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3). See subsection 13.3(3).

Reckl essness

(4) A personisguilty of an offence if:
(a) the person makes a statement (whether orally, in a document
or in any other way); and
(b) the person does so reckless as to whether the statement:
(i) isfaseor miseading; or
(ii) omits any matter or thing without which the statement is
misleading; and
(c) the statement is made in, or in connection with:
(i) an application for alicence, permit or authority; or
(ii) an application for registration; or
(iii) an application or claim for a benefit; and
(d) any of the following subparagraphs applies:
(i) the statement is made to a Commonwealth entity;

(ii) the statement is made to a person who is exercising
powers or performing functions under, or in connection
with, alaw of the Commonwealth;

(iii) the statement is made in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 6 months.

(4A) Absolute liability appliesto each of the subparagraph (4)(d)(i), (ii)
and (iii) elements of the offence.

(5) Subsection (4) does not apply as aresult of subparagraph (4)(b)(i)
if the statement is not false or misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5). See subsection 13.3(3).

(6) Subsection (4) does not apply as aresult of subparagraph (4)(b)(ii)
if the statement did not omit any matter or thing without which the
statement is misleading in a material particular.
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Note: A defendant bears an evidential burden in relation to the matter in
subsection (6). See subsection 13.3(3).

Alternative verdicts

(7) If, in aprosecution for an offence against subsection (1), the trier
of fact is not satisfied that the defendant is guilty of the offence,
but is satisfied beyond reasonable doubt that the defendant is guilty
of an offence against subsection (4), the trier of fact may find the
defendant not guilty of the offence against subsection (1) but guilty
of the offence against subsection (4), so long as the defendant has
been accorded procedural fairnessin relation to that finding of
guilt.

Geographical jurisdiction

(8) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1) or (4).

Definition
(9) Inthissection:

benefit includes any advantage and is not limited to property.
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Division 137—False or misleading information or

documents

137.1 False or mideading information

(1) A personisguilty of an offenceif:
(a) the person givesinformation to another person; and
(b) the person does so knowing that the information:
(i) isfalseor mideading; or
(ii) omits any matter or thing without which the information
ismisleading; and
(c) any of the following subparagraphs applies:
(i) theinformation is given to a Commonwealth entity;
(if) theinformation is given to a person who is exercising
powers or performing functions under, or in connection
with, alaw of the Commonweslth;

(iii) the information is given in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 12 months.

(1A) Absolute liability appliesto each of the subparagraph (1)(c)(i), (ii)
and (iii) elements of the offence.

(2) Subsection (1) does not apply as aresult of subparagraph (1)(b)(i)
if theinformation is not false or misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3).

(3) Subsection (1) does not apply as aresult of subparagraph (1)(b)(ii)
if the information did not omit any matter or thing without which
the information is misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3). See subsection 13.3(3).

(4) Subsection (1) does not apply as aresult of subparagraph (1)(c)(i)
if, before the information was given by a person to the
Commonwealth entity, the Commonwealth entity did not take
reasonable steps to inform the person of the existence of the
offence against subsection (1).
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Note: A defendant bears an evidential burden in relation to the matter in
subsection (4). See subsection 13.3(3).

(5) Subsection (1) does not apply as aresult of subparagraph (1)(c)(ii)
if, before the information was given by a person (the first person)
to the person mentioned in that subparagraph (the second person),
the second person did not take reasonable steps to inform the first
person of the existence of the offence against subsection (1).

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5). See subsection 13.3(3).

(6) For the purposes of subsections (4) and (5), it is sufficient if the
following form of words is used:

“Giving false or misleading information is a serious offence”.

137.2 False or miseading documents

(1) A personisguilty of an offenceif:
(a) the person produces a document to another person; and
(b) the person does so knowing that the document is false or
misleading; and
(c) the document is produced in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 12 months.

(2) Subsection (1) does not apply if the document is not false or
misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3).

(3) Subsection (1) does not apply to a person who produces a
document if the document is accompanied by a written statement
signed by the person or, in the case of abody corporate, by a
competent officer of the body corporate:

(a) stating that the document is, to the knowledge of the
first-mentioned person, false or misleading in a material
particular; and

(b) setting out, or referring to, the material particular in which
the document is, to the knowledge of the first-mentioned
person, false or misleading.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3). See subsection 13.3(3).
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137.3 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.5—Unwarranted demands
Division 138—Preliminary

138.1 Unwarranted demand with menaces

(1) For the purposes of this Part, a person (the first person) makes an
unwarranted demand with menaces of another person if, and only
if:

(a) thefirst person makes a demand with menaces of the other
person; and

(b) thefirst person does not believe that he or she has reasonable
grounds for making the demand; and

(c) thefirst person does not reasonably believe that the use of the
menaces is a proper means of reinforcing the demand.

(2) ThisPart applies to ademand whether or not it is for property.

(3) This Part appliesto a demand with menaces, whether or not the
menaces relate to conduct to be engaged in by the person making
the demand.

138.2 Menaces

(1) For the purposes of this Part, menaces includes:
(a) athreat (whether express or implied) of conduct that is
detrimental or unpleasant to another person; or

(b) ageneral threat of detrimental or unpleasant conduct that is
implied because of the status, office or position of the maker

of the threat.

Threat against an individual

(2) For the purposes of this Part, a threat against an individual is taken
not to be menaces unless:
(a) both:
(i) thethreat would be likely to cause the individual to act
unwillingly; and
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(ii) the maker of the threat is aware of the vulnerability of
the individual to the threat; or

(b) the threat would be likely to cause a person of normal
stability and courage to act unwillingly.

Threat against a person who is not an individual

(3) For the purposes of this Part, athreat against a person who is not
an individual istaken not to be menaces unless:
(a) thethreat would ordinarily cause an unwilling response; or
(b) thethreat would be likely to cause an unwilling response

because of a particular vulnerability of which the maker of
the threat is aware.
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Division 139—Unwarranted demands

139.1 Unwarranted demands of a Commonwealth public official

A person is guilty of an offenceif:
(a) the person makes an unwarranted demand with menaces of
another person; and
(b) the demand or the menaces are directly or indirectly related
to:
(i) the other person’s capacity as a Commonwealth public
official; or
(if) any influence the other person has in the other person’s
capacity as a Commonwealth public official; and
(c) thefirst-mentioned person does so with the intention of:
(i) obtaining again; or
(ii) causing aloss; or
(iii) influencing the official in the exercise of the official’s
duties as a Commonwealth public official.

Penalty: Imprisonment for 12 years.

139.2 Unwarranted demands made by a Commonwealth public
official

A Commonwealth public official is guilty of an offenceif:
(a) the official makes an unwarranted demand with menaces of
another person; and
(b) the demand or the menaces are directly or indirectly related
to:
(i) theofficial’s capacity asa Commonwealth public
official; or
(ii) any influence the official hasin the officia’s capacity as
a Commonwealth public official; and
(c) theofficial does so with the intention of:
(i) obtaining again; or
(ii) causing aloss; or
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(iii) influencing another Commonwealth public official in
the exercise of the other official’sdutiesas a
Commonwealth public official.

Penalty: Imprisonment for 12 years.

139.3 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
applies to each offence against this Division.
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Part 7.6—Bribery and related offences
Division 140—Preliminary

140.1 Definition
In this Part;

benefit includes any advantage and is not limited to property.

140.2 Obtaining

(1) For the purposes of this Part, a person is taken to have obtained a
benefit for another person if the first-mentioned person induces a
third person to do something that results in the other person
obtaining the benefit.

(2) Thedefinition of obtaining in section 130.1 does not apply to this
Part.
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Division 141—Bribery

141.1 Bribery of a Commonwealth public official

Giving a bribe

(1) A personisquilty of an offenceif:
(a) the person dishonestly:
(i) provides abenefit to another person; or
(ii) causes abenefit to be provided to another person; or
(iii) offersto provide, or promisesto provide, a benefit to
another person; or

(iv) causesan offer of the provision of a benefit, or a
promise of the provision of a benefit, to be made to
another person; and

(b) the person does so with the intention of influencing a public
official (who may be the other person) in the exercise of the
official’ sduties as a public official; and

(c) the public official isa Commonwealth public official; and
(d) the duties are duties as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

Receiving a bribe

(3) A Commonwealth public official is guilty of an offenceif:
(a) theofficial dishonestly:
(i) asksfor abenefit for himself, herself or another person;
or
(i) receives or obtains a benefit for himself, herself or
another person; or
(iii) agreesto receive or obtain a benefit for himself, herself
or another person; and
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(b) the official does so with the intention:

(i) that the exercise of the official’sdutiesas a
Commonwealth public official will be influenced; or

(ii) of inducing, fostering or sustaining a belief that the
exercise of the official’s duties as a Commonwealth
public official will be influenced.

Penalty: Imprisonment for 10 years.
Geographical jurisdiction

(4) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1) or (3).
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Division 142—Offencesrelating to bribery

142.1 Corrupting benefits given to, or received by, a Commonwealth

public official
Giving a corrupting benefit

(1) A personisguilty of an offenceif:
(a) the person dishonestly:
(i) provides abenefit to another person; or
(ii) causes abenefit to be provided to another person; or

(iii) offersto provide, or promisesto provide, a benefit to
another person; or

(iv) causesan offer of the provision of abenefit, or a
promise of the provision of abenefit, to be made to
another person; and

(b) thereceipt, or expectation of the receipt, of the benefit would
tend to influence a public official (who may be the other
person) in the exercise of the official’ s duties as a public
official; and

(c) the public official isa Commonwealth public official; and

(d) the duties are duties as a Commonwealth public official.

Penalty: Imprisonment for 5 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

Receiving a corrupting benefit

(3) A Commonwealth public official is guilty of an offenceif:
(@) theofficial dishonestly:
(i) asksfor abenefit for himself, herself or another person;
or
(ii) receives or obtains a benefit for himself, herself or
another person; or
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(iii) agreesto receive or obtain a benefit for himself, herself
or another person; and
(b) thereceipt, or expectation of the receipt, of the benefit would
tend to influence a Commonwealth public official (who may
be the first-mentioned official) in the exercise of the
official’ s duties as a Commonwealth public official.

Penalty: Imprisonment for 5 years.

Benefit in the nature of a reward

(4) For the purposes of subsections (1) and (3), it isimmateria
whether the benefit isin the nature of areward.

142.2 Abuse of public office

(1) A Commonwealth public official is guilty of an offenceif:
(@) theofficial:

(i) exercisesany influence that the official hasin the
official’s capacity as a Commonwealth public official;
or

(if) engagesin any conduct in the exercise of the official’s
duties as a Commonwealth public officid; or
(iii) usesany information that the official has obtained in the
official’s capacity as a Commonwealth public official;
and
(b) the official does so with the intention of:

(i) dishonestly obtaining a benefit for himself or herself or
for another person; or

(ii) dishonestly causing a detriment to another person.

Penalty: Imprisonment for 5 years.

(2) A personisguilty of an offenceif:
(a) the person has ceased to be a Commonwealth public officia
in a particular capacity; and
(b) the person uses any information that the person obtained in
that capacity as a Commonwealth public official; and
(c) the person does so with the intention of:
(i) dishonestly obtaining a benefit for himself or herself or
for another person; or
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(ii) dishonestly causing a detriment to another person.
Penalty: Imprisonment for 5 years.

(3) Paragraph (2)(a) appliesto a cessation by a person:
() whether or not the person continues to be a Commonwealth
public officia in some other capacity; and

(b) whether the cessation occurred before, at or after the
commencement of this section.

142.3 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.7—Forgery and related offences
Division 143—Preliminary

143.1 Definitions
(1) InthisPart:

document includes:
(a) any paper or other material on which thereiswriting; or

(b) any paper or other material on which there are marks, figures,
symbols or perforations that are:
(i) capable of being given ameaning by persons qualified
to interpret them; or

(ii) capable of being responded to by a computer, a machine
or an electronic device; or

(c) any article or material (for example, adisk or atape) from
which information is capable of being reproduced with or
without the aid of any other article or device.

false Commonwealth document has the meaning given by
section 143.3.

false document has the meaning given by section 143.2.

information means information, whether in the form of data, text,
sounds, images or in any other form.

(2) Thefollowing are examples of things covered by the definition of
document in subsection (1):

(@) acredit card;
(b) adebit card,;
(c) acard by means of which property can be obtained.

143.2 False documents

(1) For the purposes of this Part, adocument is a false document if,
and only if:
(a) the document, or any part of the document:
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(i) purportsto have been made in theforminwhichitis
made by a person who did not make it in that form; or
(ii) purports to have been madein the formin whichitis
made on the authority of a person who did not authorise
its making in that form; or
(b) the document, or any part of the document:
(i) purportsto have been madein thetermsinwhichitis
made by a person who did not make it in those terms; or
(ii) purportsto have been made in thetermsin whichitis
made on the authority of a person who did not authorise
its making in those terms; or
(c) the document, or any part of the document:
(i) purports to have been altered in any respect by a person
who did not alter it in that respect; or
(ii) purports to have been atered in any respect on the
authority of aperson who did not authorise its ateration
in that respect; or
(d) the document, or any part of the document:
(i) purports to have been made or altered by a person who
did not exist; or
(if) purportsto have been made or altered on the authority
of a person who did not exist; or
(e) the document, or any part of the document, purports to have
been made or altered on a date on which, at atime at which,
at aplace at which, or otherwise in circumstances in which, it
was not made or altered.

(2) For the purposes of this Part, a person is taken to make afalse
document if the person alters a document so asto makeit afalse
document (whether or not it was aready afalse document before
the ateration).

(3) Thissection has effect as if adocument that purportsto be atrue
copy of another document were the original document.

143.3 False Commonwealth documents

(1) For the purposes of this Part, adocument is a false Commonwealth
document if, and only if:

(a) the document, or any part of the document:

176 Criminal Code Act 1995



The Criminal Code Schedule

The proper administration of Government Chapter 7
Forgery and related offences Part 7.7

Preliminary Division 143

Section 143.3

(i) purportsto have been made in theforminwhichitis
made by a Commonwealth entity, or a Commonwealth
public official, who did not make it in that form; or

(if) purportsto have been madein the formin whichitis
made on the authority of a Commonwealth entity, or a
Commonwealth public official, who did not authorise its
making in that form; or

(b) the document, or any part of the document:

(i) purports to have been madein thetermsin whichitis
made by a Commonwealth entity, or a Commonwealth
public official, who did not make it in those terms; or

(ii) purports to have been made in thetermsin whichitis
made on the authority of a Commonwealth entity, or a
Commonwealth public official, who did not authorise its
making in those terms; or

(c) the document, or any part of the document:

(i) purportsto have been altered in any respect by a
Commonwealth entity, or a Commonwealth public
official, who did not alter it in that respect; or

(ii) purports to have been altered in any respect on the
authority of a Commonwealth entity, or a
Commonwealth public official, who did not authorise its
alteration in that respect; or

(d) the document, or any part of the document:

(i) purportsto have been made or altered by a
Commonwealth entity, or a Commonwealth public
official, who did not exist; or

(if) purportsto have been made or altered on the authority
of a Commonwealth entity, or a Commonwealth public
official, who did not exist; or

(e) the document, or any part of the document, purports to have
been made or altered by a Commonweslth entity, or a
Commonwealth public official, on adate on which, at atime
at which, at aplace at which, or otherwise in circumstances
in which, it was not made or altered.

(2) For the purposes of this Part, a person is taken to make afalse
Commonwealth document if the person alters a document so as to
make it afalse Commonwealth document (whether or not it was
aready afase Commonwealth document before the alteration).
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() Thissection has effect asif adocument that purportsto be atrue
copy of another document were the original document.

(4) A referencein this section to a Commonwealth public official isa
reference to a person in the person’ s capacity as a Commonwealth
public official.

143.4 Inducing acceptance of false documents

If it is necessary for the purposes of this Part to prove an intent to
induce a person in the person’ s capacity as a public official to
accept afalse document as genuine, it is not necessary to prove that
the defendant intended so to induce a particular person in the
person’ s capacity as a public official.
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Division 144—Forgery

144.1 Forgery

(1) A personisguilty of an offenceif:
(a) the person makes afalse document with the intention that the
person or another will useit:
(i) to dishonestly induce athird person in the third person’s
capacity as apublic official to accept it as genuine; and
(i) if it is so accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and
(b) the capacity is a capacity as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the capacity was a
capacity as a Commonwealth public official.

(3) A personisguilty of an offence if:
(a) the person makes afalse document with the intention that the
person or another will useit:

(i) to dishonestly cause a computer, a machine or an
electronic device to respond to the document asiif the
document were genuine; and

(ii) if itissoresponded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and

(b) theresponseisin connection with the operations of a
Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the response was
in connection with the operations of a Commonwealth entity.

(5) A personisguilty of an offenceif:
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(a) the person makes afalse document with the intention that the
person or another will useit:
(i) to dishonestly induce athird person to accept it as
genuine; and
(ii) if it is so accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and
(b) the false document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the fal se document
was a false Commonwealth document.

(7) A personisguilty of an offenceif:
(a) the person makes afalse document with the intention that the
person or another will useit:

(i) to dishonestly cause a computer, a machine or an
electronic device to respond to the document asiif the
document were genuine; and

(ii) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and

(b) the false document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew that the fal se document
was afalse Commonwealth document.

(9) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1), (3), (5) or (7).
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Division 145—Offencesrelating to forgery

145.1 Using forged document

(1) A personisguilty of an offenceif:
(@) the person knows that a document is a false document and
uses it with the intention of:
(i) dishonestly inducing another person in the other
person’ s capacity as apublic official to accept it as
genuine; and
(ii) if itisso accepted, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of apublic duty or function; and
(b) the capacity is acapacity as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the capacity was a
capacity as a Commonwealth public official.

(3) A personisquilty of an offenceif:
(a) the person knows that a document is a false document and
uses it with the intention of:

(i) dishonestly causing a computer, amachine or an
electronic device to respond to the document asiif the
document were genuine; and

(ii) if it isso responded to, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of a public duty or function; and

(b) theresponseisin connection with the operations of a
Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the response was
in connection with the operations of a Commonwealth entity.

(5) A personisguilty of an offence if:
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(a) the person knows that a document is a false document and
usesit with the intention of:
(i) dishonestly inducing another person to accept it as
genuine; and
(ii) if it is so accepted, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of a public duty or function; and

(b) the false document is afalse Commonwealth document.
Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the fal se document
was a false Commonwealth document.

(7) A personisguilty of an offenceif:
(a) the person knows that a document is a false document and
usesit with the intention of:

(i) dishonestly causing a computer, a machine or an
electronic device to respond to the document asiif the
document were genuine; and

(ii) if it isso responded to, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of a public duty or function; and

(b) the false document is afalse Commonwealth document.
Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew that the fal se document
was afalse Commonwealth document.

145.2 Possession of forged document

(1) A personisguilty of an offenceif:

(a) the person knows that a document is a false document and
hasit in hisor her possession with the intention that the
person or another will useit:

(i) to dishonestly induce athird person in the third person’s
capacity as a public official to accept it as genuine; and
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(i) if it is so accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and

(b) the capacity is a capacity as a Commonwealth public official.
Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the capacity was a
capacity as a Commonwealth public official.

(3) A personisguilty of an offenceif:

(a) the person knows that a document is a false document and
hasit in hisor her possession with the intention that the
person or another will useit:

(i) to dishonestly cause a computer, a machine or an
electronic device to respond to the document asiif the
document were genuine; and

(ii) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and

(b) theresponseisin connection with the operations of a
Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the response was
in connection with the operations of a Commonwealth entity.

(5) A personisguilty of an offenceif:

(@) the person knows that a document is a false document and
hasit in his or her possession with the intention that the
person or another will useit:

(i) to dishonestly induce athird person to accept it as
genuine; and

(ii) if it isso accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and

(b) the false document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.
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(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the fal se document
was afalse Commonwealth document.

(7) A personisguilty of an offenceif:

(a) the person knows that a document is a false document and
hasit in his or her possession with the intention that the
person or another will useit:

(i) to dishonestly cause a computer, a machine or an
electronic device to respond to the document asiif the
document were genuine; and

(ii) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of a public duty or function; and

(b) the false document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew that the fal se document
was a false Commonwealth document.

145.3 Possession, making or adaptation of devicesetc. for making
forgeries

(1) A personisguilty of an offenceif:

(a) the person knows that a device, material or other thing is
designed or adapted for the making of a false document
(whether or not the device, material or thing is designed or
adapted for another purpose); and

(b) the person has the device, material or thing in hisor her
possession with the intention that the person or another
person will use it to commit an offence against section 144.1.

Penalty: Imprisonment for 10 years.

(2) A personisguilty of an offenceif:
(a) the person makes or adapts a device, material or other thing;
and

(b) the person knows that the device, material or other thing is
designed or adapted for the making of afalse document
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(whether or not the device, materia or thing is designed or
adapted for another purpose); and

(c) the person makes or adapts the device, material or thing with
the intention that the person or another person will useit to
commit an offence against section 144.1.

Penalty: Imprisonment for 10 years.

(3) A personisguilty of an offenceif:

(a) the person knows that a device, material or other thing is
designed or adapted for the making of afalse Commonwealth
document (whether or not the device, material or thingis
designed or adapted for another purpose); and

(b) the person has the device, material or thing in hisor her
possession; and

(c) the person does not have a reasonable excuse for having the
device, material or thing in his or her possession.

Penalty: Imprisonment for 2 years.

Note: A defendant bears an evidential burden in relation to the matter in
paragraph (3)(c). See subsection 13.3(3).

(4) A personisguilty of an offenceif:
(a) the person makes or adapts a device, material or other thing;

and

(b) the person knows that the device, material or other thing is
designed or adapted for the making of afalse Commonwealth
document (whether or not the device, material or thing is
designed or adapted for another purpose).

Penalty: Imprisonment for 2 years.
Note: See also section 10.5 (lawful authority).

145.4 Falsification of documents etc.

(1) A personisguilty of an offenceif:
(a) the person dishonestly damages, destroys, alters, conceals or
falsifies a document; and
(b) the document is:
(i) kept, retained or issued for the purposes of alaw of the
Commonwealth; or
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(ii) made by a Commonwealth entity or a person in the
capacity of a Commonwealth public official; or

(iii) held by a Commonwealth entity or a person in the
capacity of a Commonwealth public official; and

(c) thefirst-mentioned person does so with the intention of:
(i) obtaining again; or
(ii) causing aloss.

Penalty: Imprisonment for 7 years.

(1A) Absolute liability applies to the paragraph (1)(b) element of the
offence.

(2) A personisguilty of an offenceif:
(a) the person dishonestly damages, destroys, alters, conceals or
falsifies a document; and
(b) the person does so with the intention of:
(i) obtaining a gain from another person; or
(ii) causing aloss to another person; and
(c) the other person is a Commonwealth entity.

Penalty: Imprisonment for 7 years.

(3) Inaprosecution for an offence against subsection (2), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

145.5 Givinginformation derived from false or misleading
documents

(1) A personisquilty of an offenceif:
(a) the person dishonestly givesinformation to another person;
and
(b) theinformation was derived, directly or indirectly, from a
document that, to the knowledge of the first-mentioned
person, isfalse or misleading in a material particular; and
(c) the document is:
(i) kept, retained or issued for the purposes of alaw of the
Commonwealth; or
(ii) made by a Commonwealth entity or a person in the
capacity of a Commonwealth public official; or
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(iii) held by a Commonwealth entity or a person in the
capacity of a Commonweslth public official; and

(d) the first-mentioned person does so with the intention of:
(i) obtaining again; or
(ii) causing aloss.

Penalty: Imprisonment for 7 years.

(1A) Absolute liability appliesto the paragraph (1)(c) element of the
offence.

(2) A personisquilty of an offenceif:
(a) the person dishonestly givesinformation to another person;
and
(b) theinformation was derived, directly or indirectly, from a
document that, to the knowledge of the first-mentioned
person, isfalse or misleading in a material particular; and
(c) thefirst-mentioned person does so with the intention of:
(i) obtaining a gain from another person; or
(if) causing aloss to another person; and
(d) the other person is a Commonwealth entity.

Penalty: Imprisonment for 7 years.

(3) Inaprosecution for an offence against subsection (2), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

145.6 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.8—Causing harm to, and imper sonation and

obstruction of, Commonwealth public
officials

Division 146—Preliminary

146.1 Definitions

In this Part;

Commonwealth law enforcement officer means a person whois:
(@) amember or special member of the Australian Federal
Police; or

(b) amember of the Board of the Australian Crime Commission
established under section 7B of the Australian Crime
Commission Act 2002; or

(ba) an examiner (within the meaning of that Act); or

(c) amember of the staff of the ACC (within the meaning of that
Act); or

(d) the Chief Executive Officer of Customs; or
(e) aperson employed in the Australian Customs Service.

fear includes apprehension.

harm means:
(a) physical harm (whether temporary or permanent); or

(b) harm to a person’s mental health (whether temporary or
permanent);

but does not include being subjected to aforce or impact that is
within the limits of what is reasonably acceptable as incidental to:
(c) socia interaction; or
(dy lifein the community.
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harm to a person’s mental health includes significant
psychological harm to the person, but does not include areference
to ordinary emotional reactions (for example, distress, grief, fear or
anger).

physical harm includes:

(a) unconsciousness; and

(b) pain; and

(c) disfigurement; and

(d) infection with a disease; and

(e) any physical contact with a person that the person might
reasonably object to in the circumstances (whether or not the
person was aware of it at the time).

serious harm means any harm (including the cumulative effect of
more than one harm) that:

(@) endangers, or islikely to endanger, a person’slife; or
(b) is, orislikely to be, significant and longstanding.

146.2 Causing harm

For the purposes of this Part, a person’s conduct is taken to cause
harmif it substantially contributes to harm.
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Division 147—Causing harm to Commonwealth public
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147.1 Causing harm to a Commonwealth public official etc.

Causing harmto a Commonwealth public official

(1) A person (thefirst person) is guilty of an offenceif:
(a) thefirst person engagesin conduct; and

(b) thefirst person’s conduct causes harm to a public official;
and

(c) thefirst person intends that his or her conduct cause harm to
the official; and

(d) the harm is caused without the consent of the official; and
(e) thefirst person engagesin his or her conduct because of:
(i) theofficia’s status as a public official; or
(ii) any conduct engaged in by the official in the official’s
capacity as apublic official; and
(ea) the public official isa Commonwealth public official; and
(eb) if subparagraph (e)(i) applies—the status mentioned in that
subparagraph was status as a Commonwealth public official;
and

(ec) if subparagraph (e)(ii) applies—the conduct mentioned in
that subparagraph was engaged in by the official in the
official’ s capacity as a Commonwealth public official.

Penalty:
(f) if the official isa Commonwealth judicia officer or a
Commonwealth law enforcement officer—imprisonment for
13 years; or
(g) inany other case—imprisonment for 10 years.

(1A) Absolute liability appliesto the paragraphs (1)(ed), (eb) and (ec)
elements of the offence.

(1B) If:
(a) aperson ischarged with an offence against subsection (1);
and
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(b) the public official concerned is a Commonwealth judicial
officer or a Commonwealth law enforcement officer;

acourt of summary jurisdiction may, with the consent of the
defendant and the prosecutor and if the court is satisfied that it is
proper to do so, determine the charge summarily.

(1C) If acourt of summary jurisdiction convicts a person of an offence
against subsection (1) in accordance with subsection (1B), the
penalty that the court may impose is a sentence of imprisonment
not exceeding 2 years or afine not exceeding 120 penalty units, or
both.

Causing harmto a former Governor-General, former Minister or
former Parliamentary Secretary

(2) A person (thefirst person) is guilty of an offenceif:
(a) thefirst person engagesin conduct; and
(b) thefirst person’s conduct causes harm to another person; and

(c) the other personisaformer Governor-General, aformer
Minister or aformer Parliamentary Secretary; and

(d) thefirst person intends that his or her conduct cause harm to
the other person; and

(e) the harm is caused without the consent of the other person;
and

(f) thefirst person engagesin his or her conduct because of:

(i) theother person’s status as aformer Governor-General,
former Minister or former Parliamentary Secretary; or

(ii) any conduct engaged in by the other person in the other
person’s former capacity as a Governor-General,
Minister or Parliamentary Secretary.

Penalty: Imprisonment for 10 years.

147.2 Threatening to cause harm to a Commonwealth public official
etc.

Threatening to cause serious harm

(1) A person (thefirst person) is guilty of an offenceif:
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(a) thefirst person makes to another person (the second person)
athreat to cause serious harm to the second person or to a
third person; and

(b) the second person or the third person is a public official; and

(c) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isrecklessasto causing the second person to fear that
the threat will be carried out; and

(d) thefirst person makes the threat because of:

(i) theofficia’s status as a public official; or
(ii) any conduct engaged in by the official in the official’s
capacity as apublic official; and

(da) the official isa Commonwealth public official; and

(db) if subparagraph (d)(i) applies—the status mentioned in that
subparagraph was status as a Commonwealth public official;
and

(dc) if subparagraph (d)(ii) applies—the conduct mentioned in
that subparagraph was engaged in by the official in the
official’ s capacity as a Commonwealth public official.

Penalty:

(e) if theofficial isa Commonwealth judicial officer or a
Commonwealth law enforcement officer—imprisonment for
9years; or

(f) in any other case—imprisonment for 7 years.

(1A) Absolute liability appliesto the paragraphs (1)(da), (db) and (dc)
elements of the offence.

Threatening to cause harm

(2) A person (thefirst person) isguilty of an offenceif:

(a) thefirst person makes to another person (the second person)
athreat to cause harm to the second person or to athird
person; and

(b) the second person or the third person is a public official; and

(c) thefirst person:
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(i) intends the second person to fear that the threat will be
carried out; or
(ii) isreckless asto causing the second person to fear that
the threat will be carried out; and
(d) thefirst person makes the threat because of:
(i) the official’s status as a public official; or
(ii) any conduct engaged in by the official in the official’s
capacity as apublic official; and
(e) theofficia isa Commonwealth public official; and
(f) if subparagraph (d)(i) applies—the status mentioned in that
subparagraph was status as a Commonwealth public officia;
and
(g) if subparagraph (d)(ii) applies—the conduct mentioned in
that subparagraph was engaged in by the official in the
official’ s capacity as a Commonwealth public official.

Penalty: Imprisonment for 2 years

(2A) Absolute liability applies to the paragraphs (2)(e), (f) and (g)
elements of the offence.

Threatening to cause serious harmto a former Governor-General,
former Minister or former Parliamentary Secretary

(3) A person (thefirst person) is guilty of an offence if:

(a) thefirst person makes to another person (the second person)
athreat to cause serious harm to the second person or to a
third person; and

(b) the second person or the third person is aformer
Governor-Genera, aformer Minister or aformer
Parliamentary Secretary; and

(c) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isreckless asto causing the second person to fear that
the threat will be carried out; and

(d) thefirst person makes the threat because of:
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(i) the second or third person’s status as a former
Governor-General, aformer Minister or aformer
Parliamentary Secretary; or

(ii) any conduct engaged in by the second or third personin
the second or third person’s former capacity asa
Governor-General, a Minister or a Parliamentary
Secretary.

Penalty: Imprisonment for 7 years.

Threats

(4) For the purposes of this section, athreat may be:
() expressor implied; or
(b) conditional or unconditional.

Unnecessary to prove that a threatened person actually feared
harm

(5) Inaprosecution for an offence against this section, it is not
necessary to prove that the person threatened actually feared that
the threat would be carried out.

147.3 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
applies to each offence against this Division.
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Division 148—Imper sonation of Commonwealth public
officials

148.1 Impersonation of an official by a non-official

(1) A person other than a Commonwealth public official is guilty of an
offenceif:

(a) onaparticular occasion, the person impersonates another
person in that other person’s capacity as a Commonwealth
public official; and

(b) the first-mentioned person does so knowing it to bein
circumstances when the official islikely to be on duty; and

(c) thefirst-mentioned person does so with intent to deceive.

Penalty: Imprisonment for 2 years.

(2) A person other than a Commonwealth public officia is guilty of an
offence if:
(a) the person falsely represents himself or herself to be a
Commonwealth public official in a particular capacity; and
(b) the person does so in the course of doing an act, or attending
aplace, in the assumed capacity of such an official.

Penalty: Imprisonment for 2 years.

(2A) For the purposes of subsection (2), it isimmaterial whether that
capacity as a Commonwealth public official exists or isfictitious.

(3) A person other than a Commonwealth public official is guilty of an
offenceif:
(a) the person:
(i) impersonates another person in that other person’s
capacity as a Commonwealth public official; or
(ii) falsely represents himself or herself to be a
Commonwealth public official in a particular capacity;
and
(b) the first-mentioned person does so with the intention of:
(i) obtaining again; or
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(ii) causing aloss; or
(iii) influencing the exercise of a public duty or function;
and

(c) if subparagraph (a)(i) applies—the first-mentioned person
also does so with intent to deceive.

Penalty: Imprisonment for 5 years.

(3A) For the purposes of subparagraph (3)(a)(ii), it isimmaterial
whether that capacity as a Commonwealth public official exists or
isfictitious.

(4) Thedefinition of duty in section 130.1 does not apply to this
section.

(5) To avoid doubt, for the purposes of this section:
(&) impersonation does not include conduct engaged in solely
for satirical purposes; and
(b) falserepresentation does not include conduct engaged in
solely for satirical purposes.

148.2 Impersonation of an official by another official

(1) A Commonwealth public official isguilty of an offence if:

(a) onaparticular occasion, the officia impersonates another
person in that other person’s capacity as a Commonwealth
public official; and

(b) the first-mentioned official does so knowing ittobein
circumstances when the other official is likely to be on duty;
and

(c) thefirst-mentioned official does so with intent to deceive.
Penalty: Imprisonment for 2 years.

(2) A Commonwealth public official is guilty of an offenceif:

(a) theofficial falsely represents himself or herself to bea
Commonwealth public official in a particular capacity; and

(b) the official does so in the course of doing an act, or attending
aplace, in the assumed capacity of such an official.

Penalty: Imprisonment for 2 years.
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Section 148.3

(2A) For the purposes of subsection (2), it isimmaterial whether that
capacity as a Commonwealth public official exists or isfictitious.

(3) A Commonwealth public official isguilty of an offence if:
(a) theofficial:
(i) impersonates another person in the other person’s
capacity as a Commonwealth public official; or
(ii) falsely represents himself or herself to be a
Commonwealth public official in a particular capacity;
and
(b) the first-mentioned official does so with the intention of:
(i) obtaining again; or
(ii) causing aloss; or
(iii) influencing the exercise of a public duty or function;
and
(c) if subparagraph (a)(i) applies—the first-mentioned official
also does so with intent to deceive.

Penalty: Imprisonment for 5 years.

(3A) For the purposes of subparagraph (3)(a)(ii), it isimmaterial
whether that capacity as a Commonwealth public official exists or
isfictitious.

(4) The definition of duty in section 130.1 does not apply to this
section.

(5) To avoid doubt, for the purposes of this section:
(@) impersonation does not include conduct engaged in solely
for satirical purposes; and
(b) falserepresentation does not include conduct engaged in
solely for satirical purposes.

148.3 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
applies to each offence against this Division.
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Division 149 Obstruction of Commonwealth public officials

Section 149.1

Division 149—OQObstruction of Commonwealth public
officials

149.1 Obstruction of Commonwealth public officials

(1) A personisguilty of an offenceif:
(a) the person knows that another person isa public official; and

(b) the first-mentioned person obstructs, hinders, intimidates or
resists the official in the performance of the official’s
functions; and

(c) theofficia isa Commonwealth public official; and

(d) the functions are functions as a Commonwealth public
official.

Penalty: Imprisonment for 2 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the functions were functions as a Commonwealth public
official.

(3) For the purposes of this section, it isimmaterial whether the
defendant was aware that the public official was performing the
official’ s functions.

(4) Section 15.3 (extended geographical jurisdiction—category C)
applies to an offence against subsection (1).

(5) Thedefinition of duty in section 130.1 does not apply to this
section.

(6) Inthissection:

function:

(@) inrelation to a person who is a public official—means any
authority, duty, function or power that is conferred on the
person as a public official; or
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Section 149.1

(b) inrelation to a person who is a Commonwealth public
official—means any authority, duty, function or power that is
conferred on the person as a Commonwealth public official.
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Part 7.20 Miscellaneous

Division 261 Miscellaneous

Section 261.1

Part 7.20—M iscellaneous
Division 261—M iscellaneous

261.1 Saving of other laws

This Chapter is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.

261.2 Contempt of court

This Chapter does not limit the power of a court to punish a
contempt of the court.

261.3 Ancillary offences

To avoid doubt, subsection 11.6(2) does not apply to the following
provisions:

() subsection 131.1(2) (theft);

(b) subsection 132.1(2) (receiving);

(c) subsection 132.2(2) (robbery);

(d) subsection 132.3(2) (aggravated robbery);

(e) subsections 132.4(2), (5) and (9) (burglary);

() subsection 132.5(2) (aggravated burglary);

(g) thedefinitions of aggravated burglary, aggravated robbery,
burglary, receiving, robbery and theft in the Dictionary.
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Section 268.1

Chapter 8—Offences against humanity and
related offences

Division 268—Genocide, crimes against humanity, war
crimes and crimes against the administration of
thejustice of the International Criminal Court

Subdivision A—Introductory

268.1 Purpose of Division

(1) The purpose of this Division isto create certain offences that are of
international concern and certain related offences.

(2) Itisthe Parliament’sintention that the jurisdiction of the
International Criminal Court is to be complementary to the
jurisdiction of Australiawith respect to offencesin this Division
that are also crimes within the jurisdiction of that Court.

(3) Accordingly, the International Criminal Court Act 2002 does not
affect the primacy of Australid sright to exercise its jurisdiction
with respect to offences created by this Division that are also
crimes within the jurisdiction of the International Criminal Court.

268.2 Outline of offences

(1) Subdivision B creates offences each of which is called genocide.

(2) Subdivision C creates offences each of whichiscaled acrime
against humanity.

(3) Subdivisions D, E, F, G and H create offences each of whichis
caled awar crime.

(4) Subdivision J creates offences each of which is called acrime
against the administration of the justice of the I nternational
Criminal Court.
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Section 268.3

Subdivison B—Genocide

268.3 Genocide by Killing

A person (the perpetrator) commits an offenceif:
(a) the perpetrator causes the death of one or more persons; and

(b) the person or persons belong to a particular national, ethnical,
racial or religious group; and

(c) the perpetrator intends to destroy, in whole or in part, that
national, ethnical, racial or religious group, as such.

Penalty: Imprisonment for life.

268.4 Genocide by causing serious bodily or mental harm

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes serious bodily or mental harm to one
or more persons; and

(b) the person or persons belong to a particular national, ethnical,
racial or religious group; and

(c) the perpetrator intends to destroy, in whole or in part, that
national, ethnical, racia or religious group, as such.

Penalty: Imprisonment for life.
(2) Insubsection (1):

causes serious bodily or mental harm includes, but is not
restricted to, commits acts of torture, rape, sexual violence or
inhuman or degrading treatment.

268.5 Genocide by deliberately inflicting conditions of life calculated
to bring about physical destruction

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator inflicts certain conditions of life upon one or
more persons; and
(b) the person or persons belong to a particular national, ethnical,
racial or religious group; and
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Section 268.6

(c) the perpetrator intends to destroy, in whole or in part, that
national, ethnical, racial or religious group, as such; and

(d) the conditions of life are intended to bring about the physical
destruction of that group, in whole or in part.

Penalty: Imprisonment for life.
(2) Insubsection (1):

conditions of lifeincludes, but is not restricted to, intentional
deprivation of resources indispensable for survival, such as
deprivation of food or medical services, or systematic expulsion
from homes.

268.6 Genocide by imposing measur es intended to prevent births

A person (the perpetrator) commits an offenceif:

(a) the perpetrator imposes certain measures upon one or more
persons; and

(b) the person or persons belong to a particular national, ethnical,
racial or religious group; and

(c) the perpetrator intends to destroy, in whole or in part, that
national, ethnical, racial or religious group, as such; and

(d) the measures imposed are intended to prevent births within
that group.

Penalty: Imprisonment for life.

268.7 Genocide by forcibly transferring children

(1) A person (the perpetrator) commits an offence if:

(@) the perpetrator forcibly transfers one or more persons; and

(b) the person or persons belong to a particular national, ethnical,
racial or religious group; and

(c) the perpetrator intends to destroy, in whole or in part, that
national, ethnical, racia or religious group, as such; and

(d) thetransfer isfrom that group to another national, ethnical,
racial or religious group; and

(e) the person or persons are under the age of 18 years; and
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Section 268.8

(f) the perpetrator knows that, or is reckless as to whether, the
person or persons are under that age.

Penalty: Imprisonment for life.
(2) Insubsection (1):

forcibly transfers one or more persons includes transfers one or
more persons:

(a) by threat of force or coercion (such as that caused by fear of
violence, duress, detention, psychological oppression or
abuse of power) against the person or persons or against
another person; or

(b) by taking advantage of a coercive environment.
Subdivision C—Crimes against humanity

268.8 Crime against humanity—murder

A person (the perpetrator) commits an offenceif:
(a) the perpetrator causes the death of one or more persons; and

(b) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for life.

268.9 Crime against humanity—exter mination

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator causes the death of one or more persons; and

(b) the perpetrator’s conduct constitutes, or takes place as part
of, amass killing of members of a civilian population; and

(c) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for life.
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Section 268.10

(2) Insubsection (1):

causes the death of includes causes death by intentionally
inflicting conditions of life (such as the deprivation of accessto
food or medicine) intended to bring about the destruction of part of
apopulation.

268.10 Crimeagainst humanity—enslavement

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator exercises any or al of the powers attaching to
the right of ownership over one or more persons (including
the exercise of a power in the course of trafficking in
persons, in particular women and children); and

(b) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

exercises any or all of the powers attaching to the right of
ownership over a person includes purchases, sells, lends or barters
aperson or imposes on a person asimilar deprivation of liberty and
also includes exercise a power arising from a debt incurred or
contract made by a person.

268.11 Crimeagainst humanity—deportation or forcible transfer of
population

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator forcibly displaces one or more persons, by
expulsion or other coercive acts, from an areain which the
person or persons are lawfully present to another country or
|ocation; and

(b) theforcible displacement is contrary to paragraph 4 of article
12 or article 13 of the Covenant; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish the lawfulness of the presence of
the person or persons in the area; and
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Section 268.12

(d) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 17 years.
(2) Strict liability appliesto paragraph (1)(b).
(3) Insubsection (1):

forcibly displaces one or more persons includes displaces one or
more persons:

(a) by threat of force or coercion (such as that caused by fear of
violence, duress, detention, psychological oppression or
abuse of power) against the person or persons or against
another person; or

(b) by taking advantage of a coercive environment.

268.12 Crimeagainst humanity—imprisonment or other severe
deprivation of physical liberty

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator imprisons one or more persons or otherwise
severely deprives one or more persons of physical liberty;
and

(b) the perpetrator’s conduct violates article 9, 14 or 15 of the
Covenant; and

(c) the perpetrator’ s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 17 years.

(2) Strict liability appliesto paragraph (1)(b).

268.13 Crimeagainst humanity—torture

A person (the perpetrator) commits an offenceif:
(a) the perpetrator inflicts severe physical or mental pain or
suffering upon one or more persons who are in the custody or
under the control of the perpetrator; and
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Section 268.14

(b) the pain or suffering does not arise only from, and is not
inherent in or incidental to, lawful sanctions; and

(c) the perpetrator’ s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.

268.14 Crimeagainst humanity—rape

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator sexually penetrates another person without the
consent of that person; and

(b) the perpetrator knows of, or isreckless asto, the lack of
consent; and

(c) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes another person to sexually penetrate
the perpetrator without the consent of the other person; and

(b) the perpetrator knows of, or isreckless as to, the lack of
consent; and

(c) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.
(3) Inthissection:

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent

to an act:
(a) the person submits to the act because of force or the fear of force
to the person or to someone else;
(b) the person submits to the act because the person is unlawfully
detained;
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Section 268.15
(© the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;
(d) the person is incapable of understanding the essential nature of
the act;
(e the person is mistaken about the essential nature of the act (for

example, the person mistakenly believesthat the act isfor
medical or hygienic purposes);

) the person submits to the act because of psychological
oppression or abuse of power;

(9) the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

(4) Inthissection:

sexually penetrate means:

(a) penetrate (to any extent) the genitalia or anus of a person by
any part of the body of another person or by any object
manipulated by that other person; or

(b) penetrate (to any extent) the mouth of a person by the penis
of another person; or

(c) continue to sexually penetrate as defined in paragraph (a) or
(b).

(5) Inthissection, being reckless asto alack of consent to sexual
penetration includes not giving any thought to whether or not the
person is consenting to sexual penetration.

(6) Inthissection, the genitalia or other parts of the body of a person
include surgically constructed genitalia or other parts of the body
of the person.

268.15 Crimeagainst humanity—sexual savery

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes another person to enter into or remain
in sexual slavery; and

(b) the perpetrator intendsto cause, or isreckless asto causing,
that sexual dlavery; and

(c) the perpetrator’ s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.
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Section 268.16

Penalty: Imprisonment for 25 years.

(2) For the purposes of this section, sexual slavery is the condition of a
person who provides sexual services and who, because of the use
of force or threats:

(a) isnot freeto cease providing sexual services; or

(b) isnot free to leave the place or area where the person
provides sexual services.

(3) Inthissection:

sexual service means the use or display of the body of the person
providing the service for the sexua gratification of others.

threat means:
(@) athreat of force; or
(b) athreat to cause a person’s deportation; or

(c) athreat of any other detrimental action unless there are
reasonable grounds for the threat of that action in connection
with the provision of sexual services by a person.

268.16 Crimeagainst humanity—enforced prostitution

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes one or more persons to engage in one
or more acts of a sexual nature without the consent of the
person or persons, including by being reckless as to whether
there is consent; and

(b) the perpetrator intends that he or she, or another person, will
obtain pecuniary or other advantage in exchange for, or in
connection with, the acts of a sexual nature; and

(c) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

consent means free and voluntary agreement.
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The following are examples of circumstances in which a person does not consent

@
(b)
(©
(d)

()

()

©)

to an act:

the person submits to the act because of force or the fear of force
to the person or to someone else;

the person submits to the act because the person is unlawfully
detained;

the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

the person is incapable of understanding the essential nature of
the act;

the person is mistaken about the essential nature of the act (for
example, the person mistakenly believesthat the act isfor
medical or hygienic purposes);

the person submits to the act because of psychological
oppression or abuse of power;

the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

threat of force or coercion includes;

(@) athreat of force or coercion such asthat caused by fear of
violence, duress, detention, psychological oppression or
abuse of power; or

(b) taking advantage of a coercive environment.

(3) Insubsection (1), being reckless as to whether there is consent to
one or more acts of a sexual nature includes not giving any thought
to whether or not the person or persons are consenting to engaging
in the act or acts of a sexual nature.

268.17 Crimeagainst humanity—forced pregnancy

(1) A person (the perpetrator) commits an offence if:

(@) the perpetrator unlawfully confines one or more women
forcibly made pregnant; and

(b) the perpetrator intendsto affect the ethnic composition of any
population or to destroy, wholly or partly, a national,
ethnical, racial or religious group, as such; and

(c) the perpetrator’ s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.
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Section 268.18

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

forcibly made pregnant includes made pregnant by a consent that
was affected by deception or by natural, induced or age-related
incapacity.

(3) To avoid doubt, this section does not affect any other law of the
Commonwealth or any law of a State or Territory.

268.18 Crimeagainst humanity—enforced sterilisation

(1) A person (the perpetrator) commits an offence if:
(@) the perpetrator deprives one or more persons of biological
reproductive capacity; and
(b) thedeprivation is not effected by a birth-control measure that
has a non-permanent effect in practice; and

(c) the perpetrator’s conduct is neither justified by the medical or
hospital treatment of the person or persons nor carried out
with the consent of the person or persons; and

(d) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

consent does not include consent effected by deception or by
natural, induced or age-related incapacity.

268.19 Crimeagainst humanity—sexual violence

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator does either of the following:
(i) commits an act or acts of a sexual nature against one or
more persons;
(ii) causes one or more personsto engage in an act or acts
of asexual nature;
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without the consent of the person or persons, including by
being reckless as to whether there is consent; and

(b) the perpetrator’s conduct is of a gravity comparable to the
offences referred to in sections 268.14 to 268.18; and

(c) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.

(2) Strict liability appliesto paragraph (1)(b).

(3) Insubsection (1):

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent

@

(b)

(©

(d)

C)

)

©)

to an act:

the person submits to the act because of force or the fear of force
to the person or to someone else;

the person submits to the act because the person is unlawfully
detained;

the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

the person is incapable of understanding the essential nature of
the act;

the person is mistaken about the essential nature of the act (for
example, the person mistakenly believes that the act isfor
medical or hygienic purposes);

the person submits to the act because of psychological
oppression or abuse of power;

the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

threat of force or coercion includes:

(a) athreat of force or coercion such asthat caused by fear of
violence, duress, detention, psychological oppression or
abuse of power; or

(b) taking advantage of a coercive environment.

(4) Insubsection (1), being reckless as to whether there is consent to
one or more acts of a sexual nature includes not giving any thought
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Section 268.20

to whether or not the person is consenting to the act or acts of a
sexual nature.

268.20 Crimeagainst humanity—per secution

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator severely deprives one or more persons of any
of the rights referred to in paragraph (b); and

(b) therights are those guaranteed in articles 6, 7, 8 and 9,
paragraph 2 of article 14, article 18, paragraph 2 of article 20,
paragraph 2 of article 23 and article 27 of the Covenant; and

(c) the perpetrator targets the person or persons by reason of the
identity of a group or collectivity or targets the group or
collectivity as such; and

(d) the grounds on which the targeting is based are political,
racial, national, ethnic, cultural, religious, gender or other
grounds that are recognised in paragraph 1 of article 2 of the
Covenant; and

(e) the perpetrator’s conduct is committed in connection with
another act that is:

(i) aproscribed inhumane act; or
(ii) genocide; or

(iif) awar crime; and

(f) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 17 years.

(2) Strict liability appliesto:

(a) the physical element of the offence referred to in
paragraph (1)(a) that the rights are those referred to in
paragraph (1)(b); and

(b) paragraphs (1)(b) and (d).

268.21 Crime against humanity—enforced disappearance of persons

(1) A person (the perpetrator) commits an offence if:
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(a) the perpetrator arrests, detains or abducts one or more
persons; and

(b) the arrest, detention or abduction is carried out by, or with
the authorisation, support or acquiescence of, the government
of acountry or apolitical organisation; and

(c) the perpetrator intends to remove the person or persons from
the protection of the law for a prolonged period of time; and

(d) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population; and

(e) after the arrest, detention or abduction, the government or
organisation refuses to acknowledge the deprivation of
freedom of, or to give information on the fate or whereabouts
of, the person or persons.

Penalty: Imprisonment for 17 years.

(2) A person (the perpetrator) commits an offence if:

(a) one or more persons have been arrested, detained or
abducted; and

(b) the arrest, detention or abduction was carried out by, or with
the authorisation, support or acquiescence of, the government
of acountry or apolitical organisation; and

(c) the perpetrator refuses to acknowledge the deprivation of
freedom, or to give information on the fate or whereabouts,
of the person or persons; and

(d) therefusal occurs with the authorisation, support or
acquiescence of the government of the country or the
political organisation; and

(e) the perpetrator knows that, or is reckless as to whether, the
refusal was preceded or accompanied by the deprivation of
freedom; and

(f) the perpetrator intends that the person or persons be removed
from the protection of the law for a prolonged period of time;
and

(g) thearrest, detention or abduction occurred, and the refusal
occurs, as part of awidespread or systematic attack directed
against acivilian population; and
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(h) the perpetrator knows that the refusal is part of, or intends the
refusal to be part of, such an attack.

Penalty: Imprisonment for 17 years.

268.22 Crimeagainst humanity—apartheid

A person (the perpetrator) commits an offence if:

(a) the perpetrator commits against one or more persons an act
that is a proscribed inhumane act (as defined by the
Dictionary) or an act that is of anature and gravity similar to
any such proscribed inhumane act; and

(b) the perpetrator’s conduct is committed in the context of an
institutionalised regime of systematic oppression and
domination by one racial group over any other racial group or
groups; and

(c) the perpetrator knows of, or isreckless as to, the factual
circumstances that establish the character of the act; and

(d) the perpetrator intends to maintain the regime by the conduct;
and

(e) the perpetrator’ s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 17 years.

268.23 Crimeagainst humanity—other inhumane act

A person (the perpetrator) commits an offenceif:

(a) the perpetrator causes great suffering, or seriousinjury to
body or to mental or physical health, by means of an
inhumane act; and

(b) theact isof acharacter similar to another proscribed
inhumane act as defined by the Dictionary; and

(c) the perpetrator’s conduct is committed intentionally or
knowingly as part of awidespread or systematic attack
directed against a civilian population.

Penalty: Imprisonment for 25 years.
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Subdivision D—War crimesthat are grave breaches of the
Geneva Conventions and of Protocol | to the Geneva
Conventions

268.24 War crime—wilful killing

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator causes the death of one or more persons; and

(b) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.
(2) Strict liability appliesto paragraph (1)(b).

268.25 War crime—torture

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator inflicts severe physical or mental pain or
suffering upon one or more persons; and

(b) the perpetrator inflicts the pain or suffering for the purpose
of:

(i) obtaining information or a confession; or
(if) apunishment, intimidation or coercion; or
(iii) areason based on discrimination of any kind; and
(c) the person or persons are protected under one or more of the

Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(d) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.
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Penalty: Imprisonment for 25 years.
(2) Strict liability applies to paragraph (1)(c).

268.26 War crime—inhumane treatment

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator inflicts severe physical or mental pain or
suffering upon one or more persons; and

(b) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Strict liability appliesto paragraph (1)(b).

268.27 War crime—biological experiments

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to a particular
biological experiment; and

(b) the experiment seriously endangers the physical or mental
health or integrity of the person or persons; and

(c) the perpetrator’s conduct is neither justified by the medical,
dental or hospital treatment of the person or persons nor
carried out in the interest or interests of the person or
persons; and

(d) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(e) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and
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(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Strict liability appliesto paragraph (1)(d).

268.28 War crime—uwilfully causing great suffering

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes great physical or mental pain or
suffering to, or seriousinjury to body or health of, one or
more persons; and

(b) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Strict liability appliesto paragraph (1)(b).

268.29 War crime—destruction and appropriation of property

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator destroys or appropriates property; and

(b) the destruction or appropriation is not justified by military
necessity; and

(c) the destruction or appropriation is extensive and carried out
unlawfully and wantonly; and

(d) the property is protected under one or more of the Geneva
Conventions or under Protocol | to the Geneva Conventions;
and

(e) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the property is so protected;
and
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(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 15 years.
(2) Strict liability appliesto paragraph (1)(d).

268.30 War crime—compelling servicein hostile for ces

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator coerces one or more persons, by act or threat:
(i) totake partin military operations against that person’s
or those persons’ own country or forces; or

(ii) otherwise to servein the forces of an adverse power;
and

(b) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 10 years.
(2) Strict liability appliesto paragraph (1)(b).

268.31 War crime—denying afair trial

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator deprives one or more persons of afair and
regular trial by denying to the person any of the judicia
guarantees referred to in paragraph (b); and

(b) thejudicial guarantees are those defined in articles 84, 99 and
105 of the Third Geneva Convention and articles 66 and 71
of the Fourth Geneva Convention; and

(c) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and
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(d) the perpetrator knows of, or isreckless asto, the factual
circumstances that establish that the person or persons are so
protected; and

(e) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 10 years.

(2) Strict liability appliesto:
(a) the physical element of the offence referred to in
paragraph (1)(a) that the judicial guarantees are those
referred to in paragraph (1)(b); and

(b) paragraphs (1)(b) and (c).

268.32 War crime—unlawful deportation or transfer

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator unlawfully deports or transfers one or more
persons to another country or to another location; and

(b) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.

(2) Strict liability appliesto paragraph (1)(b).

268.33 War crime—unlawful confinement

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator unlawfully confines or continuesto confine
one or more persons to a certain location; and
(b) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and
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(c) the perpetrator knows of, or isreckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.
(2) Strict liability appliesto paragraph (1)(b).

268.34 War crime—taking hostages

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator seizes, detains or otherwise holds hostage one
or more persons; and

(b) the perpetrator threatens to kill, injure or continue to detain
the person or persons; and

(c) the perpetrator intends to compel the government of a
country, an international organisation or a person or group of
persons to act or refrain from acting as an explicit or implicit
condition for either the safety or the release of the person or
persons; and

(d) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol | to the Geneva
Conventions; and

(e) the perpetrator knows of, or isreckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.

(2) Strict liability appliesto paragraph (1)(d).

Subdivision E—Other seriouswar crimesthat are committed in
the cour se of an international armed conflict

268.35 War crime—attacking civilians

A person (the perpetrator) commits an offenceif:
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(a) the perpetrator directs an attack; and

(b) the object of the attack is a civilian population as such or
individua civilians not taking direct part in hostilities; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

268.36 War crime—attacking civilian objects

A person (the perpetrator) commits an offenceif:
(a) the perpetrator directs an attack; and
(b) the object of the attack is not amilitary objective; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 15 years.

268.37 War crime—attacking personnel or objectsinvolved in a
humanitarian assistance or peacekeeping mission

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator directs an attack; and

(b) the object of the attack is personnel involved in a
humanitarian assistance or peacekeeping missionin
accordance with the Charter of the United Nations; and

(c) the personnel are entitled to the protection given to civilians
under the Geneva Conventions or Protocol | to the Geneva
Conventions; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:
(a) the perpetrator directs an attack; and
(b) the object of the attack isinstallations, material, units or
vehiclesinvolved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the
United Nations; and
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(c) theinstallations, material, units or vehicles are entitled to the
protection given to civilian objects under the Geneva
Conventions or Protocol | to the Geneva Conventions; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 20 years.
(3) Strict liability applies to paragraphs (1)(c) and (2)(c).

268.38 War crime—excessiveincidental death, injury or damage

(1) A person (the perpetrator) commits an offence if:

(@) the perpetrator launches an attack; and

(b) the perpetrator knows that the attack will cause incidental
death or injury to civilians; and

(c) the perpetrator knows that the death or injury will be of such
an extent asto be excessive in relation to the concrete and
direct military advantage anticipated; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:
(a) the perpetrator launches an attack; and
(b) the perpetrator knows that the attack will cause:
(i) damageto civilian objects; or
(ii) widespread, long-term and severe damage to the natural
environment; and

(c) the perpetrator knows that the damage will be of such an
extent asto be excessive in relation to the concrete and direct
military advantage anticipated; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 20
years.
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268.39 War crime—attacking undefended places

A person (the perpetrator) commits an offence if:

(a) the perpetrator attacks or bombards one or more towns,
villages, dwellings or buildings; and

(b) thetowns, villages, dwellings or buildings are open for
unresisted occupation; and

(c) thetowns, villages, dwellings or buildings do not constitute
military objectives; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

268.40 War crime—xkilling or injuring a person who is hors de
combat

(1) A person (the perpetrator) commits an offence if:
(@) the perpetrator kills one or more persons; and
(b) the person or persons are hors de combat; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are
hors de combat; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:
(a) the perpetrator injures one or more persons; and
(b) the person or persons are hors de combat; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are
hors de combat; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.
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268.41 War crime—improper use of aflag of truce

A person (the perpetrator) commits an offence if:

(a) the perpetrator uses aflag of truce; and

(b) the perpetrator uses the flag in order to feign an intention to
negotiate when there is no such intention on the part of the
perpetrator; and

(c) the perpetrator knows of, or isreckless asto, theillegal
nature of such use of the flag; and

(d) the perpetrator’s conduct resultsin death or serious personal
injury; and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for life.

268.42 War crime—improper use of aflag, insignia or uniform of
the adverse party

A person (the perpetrator) commits an offenceif:

(a) the perpetrator uses aflag, insigniaor uniform of the adverse
party; and

(b) the perpetrator uses the flag, insignia or uniform while
engaged in an attack or in order to shield, favour, protect or
impede military operations; and

(c) the perpetrator knows of, or is reckless asto, theillegal
nature of such use of the flag, insignia or uniform; and

(d) the perpetrator’s conduct resultsin death or serious personal
injury; and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for life.

268.43 War crime—improper use of aflag, insignia or uniform of
the United Nations

A person (the perpetrator) commits an offenceif:

(@) the perpetrator uses aflag, insignia or uniform of the United
Nations; and

Criminal Code Act 1995 225



Schedule The Crimina Code
Chapter 8 Offences against humanity and related offences

Division 268 Genocide, crimes against humanity, war crimes and crimes against the
administration of the justice of the International Criminal Court

Section 268.44

(b) the perpetrator uses the flag, insignia or uniform without the
authority of the United Nations; and

(c) the perpetrator knows of, or is reckless asto, theillegal
nature of such use of the flag, insignia or uniform; and

(d) the perpetrator’s conduct resultsin death or serious personal
injury; and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for life.

268.44 War crime—improper use of the distinctive emblems of the
Geneva Conventions

(1) A person (the perpetrator) commits an offence if:
(@) the perpetrator uses an emblem; and

(b) the emblem is one of the distinctive emblems of the Geneva
Conventions; and

(c) the perpetrator uses the emblem for combatant purposes to
invite the confidence of an adversary in order to lead him or
her to believe that the perpetrator is entitled to protection, or
that the adversary is obliged to accord protection to the
perpetrator, with intent to betray that confidence; and

(d) the perpetrator knows of, or isreckless asto, theillegal
nature of such use; and

(e) the perpetrator’s conduct resultsin death or serious personal
injury; and

(f) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for life.
(2) Strict liability appliesto paragraph (1)(b).
(3) Inthissection:

emblem means any emblem, identity card, sign, signal, insignia or
uniform.
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268.45 War crime—transfer of population

A person (the perpetrator) commits an offenceif:
(a) the perpetrator:

(i) authorises, organises or directs, or participatesin the
authorisation, organisation or direction of, or
participates in, the transfer, directly or indirectly, of
parts of the civilian population of the perpetrator’s own
country into territory that the country occupies; or

(i) authorises, organises or directs, or participatesin the
authorisation, organisation or direction of, or
participates in, the deportation or transfer of all or parts
of the population of territory occupied by the
perpetrator’ s own country within or outside that
territory; and

(b) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.

268.46 War crime—attacking protected objects

A person (the perpetrator) commits an offenceif:
(@) the perpetrator directs an attack; and

(b) the object of the attack is any one or more of the following
that are not military objectives:

(i) buildings dedicated to religion, education, art, science or
charitable purposes;
(i) historic monuments,
(iii) hospitals or places where the sick and wounded are
collected; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 20 years.

268.47 War crime—mutilation

(1) A person (the perpetrator) commits an offence if:
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(a) the perpetrator subjects one or more persons to mutilation,
such as by permanently disfiguring, or permanently disabling
or removing organs or appendages of, the person or persons;
and

(b) the perpetrator’s conduct causes the death of the person or
persons; and

(c) the conduct is neither justified by the medical, dental or
hospital treatment of the person or persons nor carried out in
the interest or interests of the person or persons; and

(d) the person or persons arein the power of an adverse party;
and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to mutilation,
such as by permanently disfiguring, or permanently disabling
or removing organs or appendages of, the person or persons;
and

(b) the perpetrator’s conduct seriously endangers the physical or
mental health, or the integrity, of the person or persons; and

(c) the conduct is neither justified by the medical, dental or
hospital treatment of the person or persons nor carried out in
the interest or interests of the person or persons; and

(d) the person or persons are in the power of an adverse party;
and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.

268.48 War crime—medical or scientific experiments

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator subjects one or more persons to a medical or
scientific experiment; and
(b) the experiment causes the death of the person or persons; and
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(c) the perpetrator’s conduct is neither justified by the medical,
dental or hospital treatment of the person or persons nor
carried out in the interest or interests of the person or
persons; and

(d) the person or persons arein the power of an adverse party;
and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to a medical or
scientific experiment; and

(b) the experiment seriously endangers the physical or mental
health, or the integrity, of the person or persons; and

(c) the perpetrator’s conduct is neither justified by the medical,
dental or hospital treatment of the person or persons nor
carried out in the interest or interests of the person or
persons; and

(d) the person or persons are in the power of an adverse party;
and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.

268.49 War crime—treacherously killing or injuring

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator invites the confidence or belief of one or more
persons that the perpetrator is entitled to protection, or that
the person or persons are obliged to accord protection to the
perpetrator; and

(b) the perpetrator kills the person or persons; and

(c) the perpetrator makes use of that confidence or belief in
killing the person or persons; and

(d) the person or persons belong to an adverse party; and
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(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator invites the confidence or belief of one or more
persons that the perpetrator is entitled to protection, or that
the person or persons are obliged to accord protection to the
perpetrator; and

(b) the perpetrator injures the person or persons; and

(c) the perpetrator makes use of that confidence or belief in
injuring the person or persons; and

(d) the person or persons belong to an adverse party; and

(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.

268.50 War crime—denying quarter

A person (the perpetrator) commits an offenceif:

(@) the perpetrator declares or orders that there are to be no
survivors; and

(b) the declaration or order is given with the intention of
threatening an adversary or conducting hostilities on the basis
that there are to be no survivors; and

(c) the perpetrator isin a position of effective command or
control over the subordinate forces to which the declaration
or order isdirected; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

268.51 War crime—destroying or seizing the enemy’s property

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator destroys or seizes certain property; and
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(b) the property is property of an adverse party; and

(c) the property is protected from the destruction or seizure
under article 18 of the Third Geneva Convention, article 53
of the Fourth Geneva Convention or article 54 of Protocol |
to the Geneva Conventions; and

(d) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the property is so protected;
and

(e) thedestruction or seizureisnot justified by military
necessity; and

(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 15 years.

(2) Strict liability applies to paragraph (1)(c).

268.52 War crime—depriving nationals of the adver se power of
rightsor actions

A person (the perpetrator) commits an offence if:

(a) the perpetrator effects the abolition, suspension or
termination of admissibility in a court of law of certain rights
or actions; and

(b) the aboalition, suspension or termination is directed at the
nationals of an adverse party; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 10 years.

268.53 War crime—compelling participation in military operations

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator coerces one or more persons by act or threat
to take part in military operations against that person’s or
those persons’ own country or forces; and

(b) the person or persons are nationals of an adverse party; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.
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Penalty: Imprisonment for 10 years.

(2) Itisnot adefence to aprosecution for an offence against
subsection (1) that the person or persons were in the service of the
perpetrator at atime before the beginning of the international
armed conflict.

268.54 War crime—pillaging

A person (the perpetrator) commits an offenceif:
(a) the perpetrator appropriates certain property; and
(b) the perpetrator intends to deprive the owner of the property
and to appropriate it for private or personal use; and
(c) the appropriation iswithout the consent of the owner; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 15 years.

268.55 War crime—employing poison or poisoned weapons

A person (the perpetrator) commits an offenceif:
(a) the perpetrator employs a substance or employs a weapon
that releases a substance as a result of its employment; and

(b) the substanceis such that it causes death or serious damage
to health in the ordinary course of events through itstoxic
properties; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
268.56 War crime—employing prohibited gases, liquids, materials
or devices

A person (the perpetrator) commits an offenceif:

(a) the perpetrator employs a gas or other anal ogous substance or
device; and
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(b) the gas, substance or device is such that it causes death or
serious damage to health in the ordinary course of events
through its asphyxiating or toxic properties; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.

268.57 War crime—employing prohibited bullets

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator employs certain bullets; and

(b) the bullets are such that their use violates the Hague
Declaration because they expand or flatten easily in the
human body; and

(c) the perpetrator knows that, or is reckless as to whether, the
nature of the bulletsis such that their employment will
uselessly aggravate suffering or the wounding effect; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.

(2) Strict liability applies to paragraph (1)(b).

268.58 War crime—outrages upon personal dignity

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator severely humiliates, degrades or otherwise
violates the dignity of one or more persons; and
(b) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator severely humiliates, degrades or otherwise
violates the dignity of the body or bodies of one or more dead
persons; and

(b) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.
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Penalty: Imprisonment for 17 years.

268.59 War crime—rape

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator sexually penetrates another person without the
consent of that person; and

(b) the perpetrator knows about, or is reckless as to, the lack of
consent; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes another person to sexually penetrate
the perpetrator without the consent of the other person; and

(b) the perpetrator knows about, or is reckless asto, the lack of
consent; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(3) Inthissection:

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent

to an act:

€)] the person submits to the act because of force or the fear of force
to the person or to someone else;

(b) the person submits to the act because the person is unlawfully
detained;

(© the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

(d) the person is incapable of understanding the essential nature of
the act;

(e the person is mistaken about the essential nature of the act (for

example, the person mistakenly believes that the act isfor
medical or hygienic purposes);
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) the person submits to the act because of psychological
oppression or abuse of power;
(9) the person submits to the act because of the perpetrator taking

advantage of a coercive environment.
(4) Inthissection:

sexually penetrate means:

(a) penetrate (to any extent) the genitalia or anus of a person by
any part of the body of another person or by any object
manipulated by that other person; or

(b) penetrate (to any extent) the mouth of a person by the penis
of another person; or

(c) continue to sexually penetrate as defined in paragraph (a) or
(b).

(5) Inthissection, being reckless asto alack of consent to sexual
penetration includes not giving any thought to whether or not the
person is consenting to sexual penetration.

(6) Inthissection, the genitalia or other parts of the body of a person
include surgically constructed genitalia or other parts of the body
of the person.

268.60 War crime—sexual davery

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes another person to enter into or remain
in sexual slavery; and

(b) the perpetrator intendsto cause, or isreckless asto causing,
that sexual dlavery; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.

(2) For the purposes of this section, sexual slavery is the condition of a
person who provides sexual services and who, because of the use
of force or threats:

(a) isnot freeto cease providing sexual services; or
(b) isnot freeto leave the place or area where the person
provides sexual services.
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(3) Inthissection:

sexual service means the use or display of the body of the person
providing the service for the sexual gratification of others.

threat means:
(a) athreat of force; or
(b) athreat to cause a person’s deportation; or

(c) athreat of any other detrimental action unlessthere are
reasonable grounds for the threat of that action in connection
with the provision of sexual services by a person.

268.61 War crime—enforced prostitution

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes one or more persons to engage in one
or more acts of a sexual nature without the consent of the
person or persons, including by being reckless as to whether
there is consent; and

(b) the perpetrator intends that he or she, or another person, will
obtain pecuniary or other advantage in exchange for, or in
connection with, the acts of a sexual nature; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent
to an act:

€) the person submits to the act because of force or the fear of force
to the person or to someone else;

(b) the person submits to the act because the person is unlawfully
detained;

(© the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

(d) the person is incapable of understanding the essential nature of
the act;
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(e the person is mistaken about the essential nature of the act (for
example, the person mistakenly believesthat the act is for
medical or hygienic purposes);

) the person submits to the act because of psychological
oppression or abuse of power;

(9) the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

threat of force or coercion includes:

(a) athreat of force or coercion such asthat caused by fear of
violence, duress, detention, psychologica oppression or
abuse of power; or

(b) taking advantage of a coercive environment.

(3) Insubsection (1), being reckless as to whether there is consent to
one or more acts of a sexual nature includes not giving any thought
to whether or not the person is consenting to the act or acts of a
sexual nature.

268.62 War crime—forced pregnancy

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator unlawfully confines one or more women
forcibly made pregnant; and

(b) the perpetrator intends to affect the ethnic composition of any
population or to destroy, wholly or partly, a national,
ethnical, racial or religious group, as such; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

forcibly made pregnant includes made pregnant by a consent that
was effected by deception or by natural, induced or age-related
incapacity.

(3) To avoid doubt, this section does not affect any other law of the
Commonwealth or any law of a State or Territory.
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268.63 War crime—enforced sterilisation

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator deprives one or more persons of biological
reproductive capacity; and
(b) the deprivation is not effected by a birth-control measure that
has a non-permanent effect in practice; and

(c) the perpetrator’s conduct is neither justified by the medical or
hospital treatment of the person or persons nor carried out
with the consent of the person or persons; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

consent does not include consent effected by deception or by
natural, induced or age-related incapacity.

268.64 War crime—sexual violence

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator does either of the following:

(i) commits an act or acts of a sexual nature against one or
more persons;

(ii) causes one or more persons to engage in an act or acts
of asexual nature;

without the consent of the person or persons, including by
being reckless asto whether there is consent; and

(b) the perpetrator’s conduct is of a gravity comparable to the
offencesreferred to in sections 268.59 to 268.63; and

(c) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Strict liability appliesto paragraph (1)(b).
(3) Insubsection (1):
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consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent

@

(b)

(©

(d)

()

()

©)

to an act:

the person submits to the act because of force or the fear of force
to the person or to someone else;

the person submits to the act because the person is unlawfully
detained;

the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

the person isincapable of understanding the essential nature of
the act;

the person is mistaken about the essential nature of the act (for
example, the person mistakenly believesthat the act isfor
medical or hygienic purposes);

the person submits to the act because of psychological
oppression or abuse of power;

the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

threat of force or coercion includes;

(@) athreat of force or coercion such asthat caused by fear of
violence, duress, detention, psychological oppression or
abuse of power; or

(b) taking advantage of a coercive environment.

(4) Insubsection (1), being reckless as to whether there is consent to
one or more acts of a sexual nature includes not giving any thought
to whether or not the person is consenting to the act or acts of a
sexual nature.

268.65 War crime—using protected persons as shields

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator uses the presence of one or more civilians,
prisoners of war, military, medical or religious personnel or
persons who are hors de combat; and

(b) the perpetrator intends the perpetrator’ s conduct to render a
military objective immune from attack or to shield, favour or
impede military operations; and
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(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty:
(a) if the conduct results in the death of any of the persons
referred to in paragraph (8)—imprisonment for life; or
(b) otherwise—imprisonment for 17 years.

(2) Inthissection:

religious personnel includes non-confessional, non-combatant
military personnel carrying out asimilar function to religious
personnel.

268.66 War crime—attacking personsor objectsusing the
distinctive emblems of the Geneva Conventions

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator attacks one or more persons; and

(b) the person or persons are using, in conformity with the
Geneva Conventions or the Protocols to the Geneva
Conventions, any of the distinctive emblems of the Geneva
Conventions; and

(c) the perpetrator intends the persons so using such an emblem
to be the object of the attack; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator attacks one or more buildings, medical units
or transports or other objects; and

(b) the buildings, units or transports or other objects are using, in
conformity with the Geneva Conventions or the Protocols to
the Geneva Conventions, any of the distinctive emblems of
the Geneva Conventions; and

(c) the perpetrator intends the buildings, units or transports or
other objects so using such an emblem to be the object of the
attack; and
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(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 20 years.
(3) Strict liability appliesto paragraphs (1)(b) and (2)(b).

268.67 War crime—starvation as a method of warfare

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator uses as a method of warfare:
(i) any intentional deprivation of civilians of objects
indispensable to their survival; or
(if) without limiting subparagraph (i)—the wilful impeding
of relief suppliesfor civilians; and
(b) if subparagraph (a)(ii) applies—the relief supplies are
provided for under the Geneva Conventions; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Strict liability appliesto paragraph (1)(b).

268.68 War crime—using, conscripting or enlisting children

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator uses one or more persons to participate
actively in hostilities; and
(b) the person or persons are under the age of 15 years; and

(c) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator conscripts one or more persons into the
national armed forces; and

(b) the person or persons are under the age of 15 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.
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Penalty: Imprisonment for 15 years.

(3) A person (the perpetrator) commits an offence if:

(a) the perpetrator enlists one or more persons into the national
armed forces; and

(b) the person or persons are under the age of 15 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 10
years.

Subdivision F—War crimesthat are seriousviolations of article
3 common to the Geneva Conventionsand are
committed in the cour se of an armed conflict that is
not an international ar med conflict

268.69 Definition of religious personnel
In this Subdivision:

religious personnel includes non-confessional, non-combatant
military personnel carrying out a similar function to religious
personnel.

268.70 War crime—murder

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator causes the death of one or more persons; and
(b) the person or persons are hot taking an active part in the
hostilities; and
(c) the perpetrator knows of, or is reckless as to, the factual

circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for life.
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(2) To avoid doubt, areference in subsection (1) to a person or persons
who are not taking an active part in the hostilities includes a
reference to:

(a) aperson or persons who are hors de combat; or
(b) civilians, medical personnel or religious personnel who are
not taking an active part in the hostilities.

268.71 War crime—mutilation

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to mutilation,
such as by permanently disfiguring, or permanently disabling
or removing organs or appendages of, the person or persons;
and

(b) the perpetrator’s conduct causes the death of the person or
persons; and

(c) the conduct is neither justified by the medical, dental or
hospital treatment of the person or persons nor carried out in
the interest or interests of the person or persons; and

(d) the person or persons are hot taking an active part in the
hostilities; and

(e) the perpetrator knows of, or isreckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(f) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to mutilation,
such as by permanently disfiguring, or permanently disabling
or removing organs or appendages of, the person or persons;
and

(b) the perpetrator’s conduct seriously endangers the physical or
mental health, or the integrity, of the person or persons; and

(c) the conduct is neither justified by the medical, dental or
hospital treatment of the person or persons nor carried out in
the interest or interests of the person or persons; and
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(d) the person or persons are hot taking an active part in the
hostilities, and

(e) the perpetrator knows of, or is reckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(f) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty: Imprisonment for 25 years.

(3) To avoid doubt, areference in subsection (1) or (2) to a person or
persons who are not taking an active part in the hostilities includes
areferenceto:

(a) aperson or persons who are hors de combat; or

(b) civilians, medical personnel or religious personnel who are
not taking an active part in the hostilities.

268.72 War crime—crud treatment

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator inflicts severe physical or mental pain or
suffering upon one or more persons; and

(b) the person or persons are hot taking an active part in the
hostilities, and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.

(2) To avoid doubt, areference in subsection (1) to a person or persons
who are not taking an active part in the hostilities includes a
reference to:

(a) aperson or persons who are hors de combat; or
(b) civilians, medical personnel or religious personnel who are
not taking an active part in the hostilities.
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268.73 War crime—torture

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator inflicts severe physical or mental pain or
suffering upon one or more persons; and

(b) the perpetrator inflicts the pain or suffering for the purpose
of:

(i) obtaining information or a confession; or
(if) apunishment, intimidation or coercion; or

(iii) areason based on discrimination of any kind; and

(c) the person or persons are not taking an active part in the
hostilities; and

(d) the perpetrator knows of, or is reckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.

(2) To avoid doubt, areferencein subsection (1) to a person or persons
who are not taking an active part in the hostilities includes a
reference to:

(a) aperson or personswho are hors de combat; or
(b) civilians, medical personnel or religious personnel who are
not taking an active part in the hostilities.

268.74 War crime—outrages upon personal dignity

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator severely humiliates, degrades or otherwise
violates the dignity of one or more persons; and

(b) the person or persons are hot taking an active part in the
hostilities; and

(c) the perpetrator knows of, or isreckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and
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(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 17 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator severely humiliates, degrades or otherwise
violates the dignity of the body or bodies of one or more dead
persons; and

(b) the dead person or dead persons were not, before his, her or
their death, taking an active part in the hostilities; and

(c) the perpetrator knows of, or isreckless as to, the factual
circumstances establishing that the dead person or dead
persons were not, before his, her or their death, taking an
active part in the hostilities; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 17 years.

(3) To avoid doubt, areferencein this section to a person or persons
who are not, or adead person or dead persons who were not before
his, her or their death, taking an active part in the hostilities
includes areference to:

(a) aperson or persons who:
(i) arehors de combat; or
(if) arecivilians, medical personnel or religious personnel
who are not taking an active part in the hostilities; or

(b) adead person or dead persons who, before his, her or their
death:

(i) were hors de combat; or
(ii) were civilians, medical personnel or religious personnel
who were not taking an active part in the hostilities;

as the case may be.

268.75 War crime—taking hostages

(1) A person (the perpetrator) commits an offence if:
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(a) the perpetrator seizes, detains or otherwise holds hostage one
or more persons; and

(b) the perpetrator threatens to kill, injure or continue to detain
the person or persons; and

(c) the perpetrator intends to compel the government of a
country, an international organisation or a person or group of
persons to act or refrain from acting as an explicit or implicit
condition for either the safety or the release of the person or
persons; and

(d) the person or persons are hot taking an active part in the
hostilities; and

(e) the perpetrator knows of, or isreckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 17 years.

(2) To avoid doubt, areferencein subsection (1) to a person or persons
who are not taking an active part in the hostilitiesincludes a
reference to:

(@) aperson or persons who are hors de combat; or

(b) civilians, medical personnel or religious personnel who are
not taking an active part in the hostilities.

268.76 War crime—sentencing or execution without due process

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator passes a sentence on one or more persons; and

(b) the person or persons are hot taking an active part in the
hostilities; and

(c) the perpetrator knows of, or is reckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and

(d) either of the following applies:

(i) therewas no previous judgment pronounced by a court;
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(ii) the court that rendered judgment did not afford the
essential guarantees of independence and impartiality or
other judicial guarantees; and

(e) if the court did not afford other judicial guarantees—those
guarantees are guarantees set out in articles 14, 15 and 16 of
the Covenant; and

(f) the perpetrator knows of:

(i) if subparagraph (d)(i) applies—the absence of a
previous judgment; or

(i) if subparagraph (d)(ii) applies—the failure to afford the
relevant guarantees and the fact that they are
indispensable to afair trial; and

(g) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 10 years.

(2) A person (the perpetrator) commits an offence if:
(a) the perpetrator executes one or more persons; and
(b) the person or persons are not taking an active part in the
hostilities; and
(c) the perpetrator knows of, or is reckless as to, the factual
circumstances establishing that the person or persons are not
taking an active part in the hostilities; and
(d) either of the following applies:
(i) there was no previous judgment pronounced by a court;
(i) the court that rendered judgment did not afford the
essential guarantees of independence and impartiality or
other judicial guarantees; and
(e) if the court did not afford other judicial guarantees—those
guarantees are guarantees set out in articles 14, 15 and 16 of
the Covenant; and
(f) the perpetrator knows of:
(i) if subparagraph (d)(i) applies—the absence of a
previous judgment; or
(ii) if subparagraph (d)(ii) applies—the failure to afford the
relevant guarantees and the fact that they are
indispensable to afair trial; and
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(g) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for life.
(3) Strict liahility appliesto paragraphs (1)(e) and (2)(e).

(4) To avoid doubt, areference in subsection (1) or (2) to a person or
persons who are not taking an active part in the hostilities includes
areference to:

(a) aperson or persons who are hors de combat; or

(b) civilians, medical personnel or religious personnel who are
not taking an active part in the hotilities.

Subdivision G—War crimesthat are other serious violations of
thelaws and customs applicable in an armed conflict
that isnot an international armed conflict

268.77 War crime—attacking civilians

A person (the perpetrator) commits an offence if:
(a) the perpetrator directs an attack; and
(b) the object of the attack is a civilian population as such or
individua civilians not taking direct part in hostilities; and
(c) the perpetrator’ s conduct takes place in the context of, and is

associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for life.

268.78 War crime—attacking personsor objectsusing the
distinctive emblems of the Geneva Conventions

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator attacks one or more persons; and
(b) the person or persons are using, in conformity with the
Geneva Conventions or the Protocols to the Geneva
Conventions, any of the distinctive emblems of the Geneva
Conventions; and
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(c) the perpetrator intends the persons so using such an emblem
to be the object of the attack; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator attacks one or more buildings, medical units
or transports or other objects; and

(b) the buildings, units or transports or other objects are using, in
conformity with the Geneva Conventions or the Protocols to
the Geneva Conventions, any of the distinctive emblems of
the Geneva Conventions; and

(c) the perpetrator intends the buildings, units or transports or
other objects so using such an emblem to be the object of the
attack; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 20 years.
(3) Strict liability appliesto paragraphs (1)(b) and (2)(b).

268.79 War crime—attacking personnel or objectsinvolved in a
humanitarian assistance or peacekeeping mission

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator directs an attack; and

(b) the object of the attack is personnel involved in a
humanitarian assistance or peacekeeping missionin
accordance with the Charter of the United Nations; and

(c) the personnel are entitled to the protection given to civilians
under the Geneva Conventions or Protocol 1l to the Geneva
Conventions; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.
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Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:
(a) the perpetrator directs an attack; and
(b) the object of the attack isinstallations, material, units or
vehiclesinvolved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the
United Nations; and

(c) theingallations, material, units or vehicles are entitled to the
protection given to civilian objects under the Geneva
Conventions and Protocol Il to the Geneva Conventions; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 20 years.
(3) Strict liability appliesto paragraphs (1)(c) and (2)(c).

268.80 War crime—attacking protected objects

A person (the perpetrator) commits an offenceif:
(a) the perpetrator directs an attack; and
(b) the object of the attack is any one or more of the following
that are not military objectives:
(i) buildings dedicated to religion, education, art, science or
charitable purposes;
(i) historic monuments,
(iii) hospitals or places where the sick and wounded are
collected; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 20 years.

268.81 War crime—pillaging

A person (the perpetrator) commits an offenceif:
(a) the perpetrator appropriates certain property; and

Criminal Code Act 1995 251



Schedule The Crimina Code
Chapter 8 Offences against humanity and related offences

Division 268 Genocide, crimes against humanity, war crimes and crimes against the
administration of the justice of the International Criminal Court

Section 268.82

(b) the perpetrator intends to deprive the owner of the property
and to appropriate it for private or personal use; and

(c) the appropriation iswithout the consent of the owner; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 20 years.

268.82 War crime—rape

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator sexually penetrates another person without the
consent of that person; and

(b) the perpetrator knows of, or isreckless asto, the lack of
consent; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes another person to sexually penetrate
the perpetrator without the consent of the other person; and

(b) the perpetrator knows of, or isreckless as to, the lack of
consent; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.
(3) Inthissection:

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent
to an act:

(a) the person submits to the act because of force or the fear of force
to the person or to someone else;

252 Criminal Code Act 1995



The Criminal Code Schedule
Offences against humanity and related offences Chapter 8

Genocide, crimes against humanity, war crimes and crimes against the administration of
the justice of the International Criminal Court Division 268

Section 268.83

(b) the person submits to the act because the person is unlawfully
detained;

(© the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

(d) the person is incapable of understanding the essential nature of
the act;

(e the person is mistaken about the essential nature of the act (for

example, the person mistakenly believesthat the act isfor
medical or hygienic purposes);

) the person submits to the act because of psychological
oppression or abuse of power;

(9) the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

(4) Inthissection:

sexually penetrate means:

(a) penetrate (to any extent) the genitalia or anus of a person by
any part of the body of another person or by any object
manipulated by that other person; or

(b) penetrate (to any extent) the mouth of a person by the penis
of another person; or

(c) continue to sexually penetrate as defined in paragraph (a) or
(b).

(5) Inthissection, being reckless asto alack of consent to sexual
penetration includes not giving any thought to whether or not the
person is consenting to sexual penetration.

(6) Inthissection, the genitalia or other parts of the body of a person
include surgically constructed genitalia or other parts of the body
of the person.

268.83 War crime—sexual davery

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator causes another person to enter into or remain
in sexual slavery; and
(b) the perpetrator intendsto cause, or isreckless asto causing,
that sexual slavery; and
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(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.

(2) For the purposes of this section, sexual slavery is the condition of a
person who provides sexual services and who, because of the use
of force or threats:

(a) isnot freeto cease providing sexual services; or

(b) isnot freeto leave the place or area where the person
provides sexual services.

(3) Inthissection:

sexual service means the use or display of the body of the person
providing the service for the sexual gratification of others.

threat means:
(a) athreat of force; or
(b) athreat to cause a person’s deportation; or

(c) athreat of any other detrimental action unlessthere are
reasonable grounds for the threat of that action in connection
with the provision of sexual services by a person.

268.84 War crime—enforced prostitution

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes one or more persons to engage in one
or more acts of a sexual nature without the consent of the
person or persons, including by being reckless as to whether
there is consent; and

(b) the perpetrator intends that he or she, or another person, will
obtain pecuniary or other advantage in exchange for, or in
connection with, the acts of a sexual nature; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.
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(2) Insubsection (1):

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent

to an act:

(a) the person submits to the act because of force or the fear of force
to the person or to someone else;

(b) the person submits to the act because the person is unlawfully
detained;

(© the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

(d) the person is incapable of understanding the essential nature of
the act;

(e the person is mistaken about the essential nature of the act (for

example, the person mistakenly believes that the act is for
medical or hygienic purposes);

) the person submits to the act because of psychological
oppression or abuse of power;

(9) the person submits to the act because of the perpetrator taking
advantage of a coercive environment.

threat of force or coercion includes:

(a) athreat of force or coercion such asthat caused by fear of
violence, duress, detention, psychological oppression or
abuse of power; or

(b) taking advantage of a coercive environment.

(3) Insubsection (1), being reckless as to whether there is consent to
one or more acts of a sexual nature includes not giving any thought
to whether or not the person is consenting to the act or acts of a
sexual nature.

268.85 War crime—forced pregnancy

(1) A person (the perpetrator) commits an offence if:
(@) the perpetrator unlawfully confines one or more women
forcibly made pregnant; and
(b) the perpetrator intendsto affect the ethnic composition of any
population or to destroy, wholly or partly, a national,
ethnical, racial or religious group as such; and
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(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

forcibly made pregnant includes made pregnant by a consent that
was affected by deception or by natural, induced or age-related

incapacity.

(3) To avoid doubt, this section does not affect any other law of the
Commonweslth or any law of a State or Territory.

268.86 War crime—enforced sterilisation

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator deprives one or more persons of biological
reproductive capacity; and
(b) the deprivation is not effected by a birth-control measure that
has a non-permanent effect in practice; and

(c) the perpetrator’ s conduct is neither justified by the medical or
hospital treatment of the person or persons nor carried out
with the consent of the person or persons; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

consent does not include consent effected by deception or by
natural, induced or age-related incapacity.

268.87 War crime—sexual violence

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator does either of the following:

(i) commits an act or acts of a sexual nature against one or
more persons;
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(ii) causes one or more personsto engage in an act or acts
of asexual nature;

without the consent of the person or persons, including by
being reckless as to whether there is consent; and

(b) the perpetrator’s conduct is of a gravity comparable to the
offences referred to in sections 268.82 to 268.87; and

(c) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty: Imprisonment for 25 years.
(2) Strict liability appliesto paragraph (1)(b).
(3) Insubsection (1):

consent means free and voluntary agreement.

The following are examples of circumstances in which a person does not consent

to an act:

€) the person submits to the act because of force or the fear of force
to the person or to someone else;

(b) the person submits to the act because the person is unlawfully
detained;

(© the person is asleep or unconscious, or is so affected by alcohol
or another drug as to be incapable of consenting;

(d) the person is incapable of understanding the essential nature of
the act;

(e the person is mistaken about the essential nature of the act (for

example, the person mistakenly believes that the act isfor
medical or hygienic purposes);

) the person submits to the act because of psychological
oppression or abuse of power;

(9) the person submits to the act because of the perpetrator taking
advantage of a coercive environment.
threat of force or coercion includes:

(a) athreat of force or coercion such asthat caused by fear of
violence, duress, detention, psychologica oppression or
abuse of power, against the person or another person; or

(b) taking advantage of a coercive environment.
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(4) Insubsection (1), being reckless as to whether there is consent to
one or more acts of a sexual nature includes not giving any thought
to whether or not the person is consenting to the act or acts of a
sexual nature.

268.88 War crime—using, conscripting or enlisting children

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator uses one or more persons to participate
actively in hodtilities; and

(b) the person or persons are under the age of 15 years; and

(c) the perpetrator knows that, or is reckless as to whether, the
person or persons are under that age; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 17 years.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator conscripts one or more persons into an armed
force or group; and

(b) the person or persons are under the age of 15 years; and

(c) the perpetrator knows that, or is reckless as to whether, the
person or persons are under that age; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 15 years.

(3) A person (the perpetrator) commits an offence if:

(a) the perpetrator enlists one or more persons into an armed
force or group; and

(b) the person or persons are under the age of 15 years; and

(c) the perpetrator knows that, or is reckless as to whether, the
person or persons are under that age; and

(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.
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Penalty for a contravention of this subsection: Imprisonment for 10
years.

268.89 War crime—displacing civilians

A person (the perpetrator) commits an offenceif:

(a) the perpetrator orders a displacement of a civilian population;
and

(b) theorder isnot justified by the security of the civilians
involved or by imperative military necessity; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 17 years.

268.90 War crime—treacherously killing or injuring

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator invites the confidence or belief of one or more
persons that the perpetrator is entitled to protection, or that
the person or persons are obliged to accord protection to the
perpetrator; and

(b) the perpetrator kills the person or persons; and

(c) the perpetrator makes use of that confidence or belief in
killing the person or persons; and

(d) the person or persons belong to an adverse party; and

(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator invites the confidence or belief of one or more
persons that the perpetrator is entitled to protection, or that
the person or persons are obliged to accord protection to the
perpetrator; and

(b) the perpetrator injures the person or persons; and
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(c) the perpetrator makes use of that confidence or belief in
injuring the person or persons; and

(d) the person or persons belong to an adverse party; and

(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.

268.91 War crime—denying quarter

A person (the perpetrator) commits an offenceif:

(a) the perpetrator declares or orders that there are to be no
survivors; and

(b) the declaration or order is given with the intention of
threatening an adversary or conducting hostilities on the basis
that there are to be no survivors; and

(c) the perpetrator isin a position of effective command or
control over the subordinate forces to which the declaration
or order is directed; and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for life.

268.92 War crime—mutilation

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to mutilation,
such as by permanently disfiguring, or permanently disabling
or removing organs or appendages of, the person or persons;
and

(b) the perpetrator’s conduct causes the death of the person or
persons; and

(c) the conduct is neither justified by the medical, dental or
hospital treatment of the person or persons nor carried out in
the interest or interests of the person or persons; and
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(d) the person or persons are in the power of another party to the
conflict; and

(e) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to mutilation,
such as by permanently disfiguring, or permanently disabling
or removing organs or appendages of, the person or persons;
and

(b) the perpetrator’s conduct seriously endangers the physical or
mental health, or the integrity, of the person or persons; and

(c) the conduct is neither justified by the medical, dental or
hospital treatment of the person or persons nor carried out in
the interest or interests of the person or persons; and

(d) the person or persons arein the power of another party to the
conflict; and

(e) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.

268.93 War crime—medical or scientific experiments

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more persons to a medical or
scientific experiment; and

(b) the experiment causes the death of the person or persons; and

(c) the perpetrator’s conduct is neither justified by the medical,
dental or hospital treatment of the person or persons nor
carried out in the interest or interests of the person or
persons; and

(d) the person or persons arein the power of another party to the
conflict; and
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(e) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty: Imprisonment for life.

(2) A person (the perpetrator) commits an offence if:

(a) the perpetrator subjects one or more personsto amedical or
scientific experiment; and

(b) the experiment seriously endangers the physical or mental
health, or the integrity, of the person or persons; and

(c) the perpetrator’s conduct is neither justified by the medical,
dental or hospital treatment of the person or persons nor
carried out in the interest or interests of the person or
persons; and

(d) the person or persons arein the power of another party to the
conflict; and

(e) the conduct takes place in the context of, and is associated
with, an armed conflict that is not an international armed
conflict.

Penalty for a contravention of this subsection: Imprisonment for 25
years.

268.94 War crime—destroying or seizing an adversary’s property

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator destroys or seizes certain property; and

(b) the property is property of an adversary; and

(c) the property is protected from the destruction or seizure
under article 14 of Protocoal 11 to the Geneva Conventions;
and

(d) the perpetrator knows of, or isreckless asto, the factual
circumstances that establish that the property is so protected;
and

(e) thedestruction or seizureisnot justified by military
necessity; and

(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.
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Penalty: Imprisonment for 15 years
(2) Strict liability applies to paragraph (1)(c).

Subdivision H—War crimesthat are grave breaches of
Protocol | to the Geneva Conventions

268.95 War crime—medical procedure

A person (the perpetrator) commits an offenceif:
(a) the perpetrator subjects one or more persons to a medical
procedure; and
(b) the procedure seriously endangers the physical or mental
health, or the integrity, of the person or persons; and
(c) the perpetrator’s conduct is not justified by the state of health
of the person or persons; and

(d) the perpetrator knowsthat, or is reckless as to whether, the
conduct is consistent with generally accepted medical
standards that would be applied under similar medical
circumstances to persons who are of the same nationality as
the perpetrator and are in no way deprived of liberty; and

(e) the person or persons are in the power of, or are interned,
detained or otherwise deprived of liberty by, the country of
the perpetrator as aresult of an international armed conflict;
and

(f) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for 25 years.

268.96 War crime—removal of blood, tissue or organsfor
transplantation

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator removes from one or more persons blood,
tissue or organs for transplantation; and

(b) in the case of the removal of blood—the removal:
(i) isnot for transfusion; or
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(i) isfor transfusion without the consent of the person or
persons; and
(c) inthe case of the removal of skin—the removal:
(i) isnot for grafting; or
(ii) isfor grafting without the consent of the person or
persons; and
(d) theintent of the removal is non-therapeutic; and
(e) theremoval is not carried out under conditions consistent
with generally accepted medical standards and controls
designed for the benefit of the person or persons and of the
recipient; and
(f) the person or persons are in the power of, or are interned,
detained or otherwise deprived of liberty by, an adverse party
as aresult of an international armed conflict; and
(g) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for 25 years.
(2) Insubsection (1):

consent means consent given voluntarily and without any coercion
or inducement.

268.97 War crime—attack against worksor installations containing
dangerousforcesresulting in excessive loss of life or
injury to civilians

A person (the perpetrator) commits an offenceif:

(a) the perpetrator launches an attack against works or
installations containing dangerous forces; and

(b) theattack is such that it will causeloss of life, injury to
civilians, or damage to civilian objects, to such an extent as
to be excessivein relation to the concrete and direct military
advantage anticipated; and

(c) the perpetrator knows that the attack will cause loss of life,
injury to civilians, or damage to civilian objects, to such an
extent; and

(d) the attack resultsin death or seriousinjury to body or health;
and
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(e) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

268.98 War crime—attacking undefended places or demilitarized
zones

A person (the perpetrator) commits an offenceif:

(@) the perpetrator attacks one or more towns, villages,
dwellings, buildings or demilitarized zones; and

(b) thetowns, villages, dwellings or buildings are open for
unresisted occupation; and

(c) the attack resultsin death or seriousinjury to body or health;
and

(d) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for life.

268.99 War crime—unjustifiable delay in the repatriation of
prisonersof war or civilians

(1) A person (the perpetrator) commits an offence if:

(a) oneor more persons are in the power of, or are interned,
detained or otherwise deprived of liberty by, an adverse party
as aresult of an international armed conflict; and

(b) the perpetrator unjustifiably delays the repatriation of the
person or persons to the person’s own country or the persons
own countries;, and

(c) thedelay isinviolation of Part 1V of the Third Geneva
Convention or Chapter XI1 of Section IV of Part 111 of the
Fourth Geneva Convention.

Penalty: Imprisonment for 10 years.

(2) Strict liability appliesto paragraph (1)(c).
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268.100 War crime—apartheid

A person (the perpetrator) commits an offence if:

(a) the perpetrator commits against one or more persons an act
that is a proscribed inhumane act or is of a nature and gravity
similar to any proscribed inhumane act; and

(b) the perpetrator knows of, or is reckless at to, the factual
circumstances that establish the character of the act; and

(c) the perpetrator’s conduct is committed in the context of an
institutionalised regime of systematic oppression and
domination by one racial group over any other racia group or
groups; and

(d) the perpetrator intends to maintain the regime by the conduct;
and

(e) the conduct takes place in the context of, and is associated
with, an international armed conflict.

Penalty: Imprisonment for 17 years.

268.101 War crime—attacking protected objects

A person (the perpetrator) commits an offence if:
(a) the perpetrator directs an attack; and
(b) the object of the attack is any one or more of the following
that are not used in support of the military effort and are not
located in the immediate proximity of military objectives:
(i) clearly recognised historic monuments;
(ii) worksof art;
(iii) places of worship; and
(c) the monuments, works of art and places of worship constitute
the cultural or spiritual heritage of peoples and have been
given special protection by special arrangement (for example,
within the framework of a competent international
organisation); and
(d) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 20 years.
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Subdivision J—Crimes against the administration of thejustice
of the International Criminal Court

268.102 Perjury

(1) A person commits the offence of perjury if:

(a) the person makes a sworn statement in or for the purposes of
a proceeding before the International Criminal Court; and

(b) the statement isfalse.
Penalty: Imprisonment for 10 years.

(2) A personwho isan interpreter commits the offence of perjury if:

(a) the person, by a sworn statement, gives an interpretation of a
statement or other thing in or for the purposes of a
proceeding before the International Criminal Court; and

(b) theinterpretation isfalse or miseading.

Penalty: Imprisonment for 10 years.

268.103 Falsifying evidence

(1) A person commits an offence if the person makes false evidence
with the intention of:

(a) influencing adecision on the institution of a proceeding
before the International Criminal Court; or

(b) influencing the outcome of such a proceeding.
Penalty: Imprisonment for 7 years.

(2) A person commits an offence if the person:

() usesevidence that is false evidence and that the person
believesis false evidence; and

(b) isreckless asto whether or not the use of the evidence could:

(i) influence adecision on the institution of a proceeding
before the International Criminal Court; or

(i) influence the outcome of such a proceeding.

Penalty: Imprisonment for 7 years.
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(3) For the purpaoses of this section, making evidence includes altering
evidence, but does not include perjury.

268.104 Destroying or concealing evidence

(1) A person commits an offence if the person destroys or conceals
evidence with the intention of:

(a) influencing adecision on the institution of a proceeding
before the International Criminal Court; or

(b) influencing the outcome of such a proceeding.
Penalty: Imprisonment for 7 years.

(2) For the purposes of this section, destroying evidence includes
making the evidence illegible, indecipherable or otherwise
incapable of being identified.

268.105 Deceiving witnesses

A person commits an offence if the person deceives another person
with the intention that the other person or athird person will:

() givefaseevidencein aproceeding before the International
Criminal Court; or

(b) withhold true evidence at such a proceeding.

Penalty: Imprisonment for 5 years.

268.106 Corrupting witnessesor interpreters

(1) A person commits an offence if the person provides, or offers or
promises to provide, a benefit to another person with the intention
that the other person or athird person will:

(a) not attend as awitness at a proceeding before the
International Crimina Court; or

(b) givefalse evidence at such a proceeding; or
(c) withhold true evidence at such a proceeding.

Penalty: Imprisonment for 5 years.
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(2) A person commits an offence if the person asks for, or receives or
agrees to receive, a benefit for himself, herself or another person
with the intention that he, she or another person will:

(a) not attend as awitness at a proceeding before the
International Crimina Court; or

(b) give false evidence at such a proceeding; or
(c) withhold true evidence at such a proceeding.

Penalty: Imprisonment for 5 years.

(3) A person commits an offence if the person provides, or offers or
promises to provide, a benefit to another person with the intention
that the other person or athird person will:

(a) not attend as an interpreter at a proceeding before the
International Criminal Court; or

(b) give afase or misleading interpretation as an interpreter at
such a proceeding.

Penalty: Imprisonment for 5 years.

268.107 Threatening witnessesor interpreters

(1) A person commits an offence if the person causes or threatens to
cause any detriment to another person with the intention that the
other person or athird person will:

(a) not attend as awitness at a proceeding before the
International Crimina Court; or

(b) givefalse evidence at such a proceeding; or
(c) withhold true evidence at such a proceeding.

Penalty: Imprisonment for 7 years.

(2) A person commits an offence if the person causes or threatensto
cause any detriment to another person with the intention that the
other person or athird person will:

(@) not attend as an interpreter at a proceeding before the
International Criminal Court; or

(b) give afase or misleading interpretation as an interpreter in
such a proceeding.

Penalty: Imprisonment for 7 years.
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268.108 Preventing witnessesor interpreters

(1) A person commits an offence if the person, by his or her conduct,
intentionally prevents another person from attending as awitness
or interpreter at a proceeding before the International Criminal
Court.

Penalty: Imprisonment for 5 years.

(2) This section does not apply to conduct that constitutes an offence
against section 268.105, 268.106, 268.107, 268.109 or 268.110.

268.109 Preventing production of thingsin evidence

A person commits an offence if the person, by his or her conduct,
intentionally prevents another person from producing in evidence
at a proceeding before the International Criminal Court athing that
islegally required to be produced.

Penalty: Imprisonment for 5 years.

268.110 Reprisalsagainst witnesses

(1) A person commits an offence if the person causes or threatens to
cause any detriment to another person who was awitnessin a
proceeding before the International Criminal Court:

(a) because of anything done by the other person in or for the
purposes of the proceeding; and

(b) inthe belief that the other person was a withess who had
done that thing.

Penalty: Imprisonment for 5 years.

(2) Itisadefenceto aprosecution for an offence against subsection (1)
that:

(a) the detriment to the witness was not (apart from this section)
an offence; and

(b) the witness committed perjury in the proceeding before the
International Criminal Court.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).
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(3) Inthissection:

witness includes:

(a) aperson who attends at a proceeding before the International
Criminal Court as awitness but is not called as a witness; or

(b) aninterpreter.

268.111 Reprisalsagainst officials of the International Criminal
Court

(1) A person commits an offenceif the person causes or threatensto
cause any detriment to another person who is an officia of the
International Criminal Court:

(a) because of anything done by the other person; and

(b) inthe belief that the other person was an official of that Court
who had done that thing for the purposes of a proceeding
before that Court.

Penalty: Imprisonment for 5 years.

(2) A person commits an offence if the person causes or threatens to
cause any detriment to another person who is an officia of the
International Criminal Court:

(a) because of anything done by athird person who is an official
of that Court; and

(b) inthebelief that the third person was an official of that Court
who had done that thing for the purposes of a proceeding
before that Court.

Penalty: Imprisonment for 5 years.

268.112 Perverting the course of justice

(1) A person commits an offence if the person, by his or her conduct,
intentionally perverts the course of justice in respect of the
International Criminal Court.

Penalty: Imprisonment for 5 years.

(2) This section does not apply to conduct that constitutes the
publication of any matter.
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(3) Inthissection:

perverts includes obstructs, prevents or defeats.

268.113 Receipt of a corrupting benefit by an official of the
International Criminal Court

(1) A personwho isan official of the International Criminal Court
commits an offenceif:

(@) the person:
(i) asksfor abenefit for himself, herself or another person;
or

(i) receives or abtains a benefit for himself, herself or
another person; or

(iii) agreesto receive or obtain a benefit for himself, herself
or another person; and

(b) the person does so with the intention that the exercise of the
person’s duties as an officia of the International Criminal
Court will be influenced.

Penalty: Imprisonment for 10 years.

(2) For the purposes of subsection (1), it isimmaterial whether the
benefit isin the nature of areward.

268.114 Subdivision not to apply to certain conduct

(1) This Subdivision does not apply to a person in respect of:

(a) conduct that resultsin afailure or refusal to issue a certificate
under section 22 or 29 of the International Criminal Court
Act 2002; or

(b) afailure or refusal to issue such a certificate; or

(c) conduct engaged in reliance on the absence of such a
certificate.

(2) Inthissection:

conduct includes any one or more acts or omissions.
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Subdivision K—M iscellaneous

268.115 Responsibility of commandersand other superiors

(D

)

©)

The criminal responsibility imposed by this section isin addition to
other grounds of criminal responsibility under the law in forcein
Australiafor acts or omissions that are offences under this
Division.

A military commander or person effectively acting as amilitary
commander is criminally responsible for offences under this
Division committed by forces under his or her effective command
and control, or effective authority and control, as the case may be,
asaresult of hisor her failure to exercise control properly over
those forces, where:

(a) the military commander or person either knew or, owing to
the circumstances at the time, was reckless as to whether the
forces were committing or about to commit such offences;
and

(b) the military commander or person failed to take all necessary
and reasonable measures within his or her power to prevent
or repress their commission or to submit the matter to the
competent authorities for investigation and prosecution.

With respect to superior and subordinate relationships not
described in subsection (2), a superior is criminally responsible for
offences against this Division committed by subordinates under his
or her effective authority and control, as aresult of his or her
failure to exercise control properly over those subordinates, where:
(a) the superior either knew, or consciously disregarded
information that clearly indicated, that the subordinates were
committing or about to commit such offences; and
(b) the offences concerned activities that were within the
effective responsibility and control of the superior; and

(c) the superior failed to take all necessary and reasonable
measures within his or her power to prevent or repress their
commission or to submit the matter to the competent
authorities for investigation and prosecution.
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268.116 Defence of superior orders

(1)

)

©)

The fact that genocide or a crime against humanity has been
committed by a person pursuant to an order of a Government or of
asuperior, whether military or civilian, does not relieve the person
of criminal responsibility.

Subject to subsection (3), the fact that awar crime has been
committed by a person pursuant to an order of a Government or of
asuperior, whether military or civilian, does not relieve the person
of criminal responsibility.

It is adefence to awar crime that:

(@) thewar crime was committed by a person pursuant to an
order of a Government or of a superior, whether military or
civilian; and

(b) the person was under alegal obligation to obey the order; and

(c) the person did not know that the order was unlawful; and

(d) the order was not manifestly unlawful.

Note: A defendant bears an evidential burden in establishing the elementsin
subsection (3). See subsection 13.3(3).

268.117 Geographical jurisdiction

(D

)

Section 15.4 (extended geographical jurisdiction—Category D)
applies to genocide, crimes against humanity and war crimes.

Section 15.3 (extended geographical jurisdiction—Category C)
applies to crimes against the administration of the justice of the
International Criminal Court.

268.118 Double jeopardy

A person cannot be tried by afederal court or a court of a State or
Territory for an offence under this Division if the person has
aready been convicted or acquitted by the International Criminal
Court for an offence constituted by substantially the same conduct
as constituted the offence under this Division.
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268.119 Offencesrelated to exercise of jurisdiction of International
Criminal Court

(1) A person must not:

(a) intentionally contravene an order that the International
Criminal Court makes while sitting in Australia; or

(b) otherwiseintentionally hinder the International Criminal
Court in performing its functions while sitting in Australia.

Penalty: Imprisonment for 2 years.
(2) Inthissection:

Australia includes all the external Territories.

268.120 Saving of other laws

This Division is not intended to exclude or limit any other law of
the Commonwealth or any law of a State or Territory.

268.121 Bringing proceedings under this Division

(1) Proceedings for an offence under this Division must not be
commenced without the Attorney-General’ s written consent.

(2) An offence against this Division may only be prosecuted in the
name of the Attorney-General.

(3) However, aperson may be arrested, charged, remanded in custody,
or released on bail, in connection with an offence under this
Division before the necessary consent has been given.

268.122 Attorney-General’sdecisionsin relation to consentsto be
final

(1) Subject to any jurisdiction of the High Court under the
Condtitution, a decision by the Attorney-General to give, or to
refuse to give, a consent under section 268.121:

(@ isfina; and
(b) must not be challenged, appea ed against, reviewed, quashed
or called in question; and
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(c) isnot subject to prohibition, mandamus, injunction,
declaration or certiorari.

(2) The reference in subsection (1) to adecision includes areference to
the following:
(@) adecisionto vary, suspend, cancel or revoke a consent that
has been given;
(b) adecision to impose a condition or restriction in connection
with the giving of, or arefusal to give, a consent or to
remove a condition or restriction so imposed;

(c) adecision to do anything preparatory to the making of a
decision to give, or to refuse to give, a consent or preparatory
to the making of a decision referred to in paragraph (a) or (b),
including a decision for the taking of evidence or the holding
of aninquiry or investigation;

(d) adecision doing or refusing to do anything else in connection
with adecision to give, or to refuse to give, aconsent or a
decision referred to in paragraph (a), (b) or (c);

(e) afailureor refusal to make a decision whether or not to give
aconsent or adecision referred to in aparagraph (a), (b), (¢)
or (d).

(3) Any jurisdiction of the High Court referred to in subsection (1) is
exclusive of thejurisdiction of any other court.

268.123 L egal representation

The provisions of section 12 (other than subsection 12(2)) of the
Geneva Conventions Act 1957 apply in relation to thetrial of a
person for an offence against this Division in the same way as they
apply inrelation to the trial of a protected prisoner of war.

268.124 Proof of application of Geneva Conventionsor Protocol | to
the Geneva Conventions

If, in proceedings under this Division in respect of a grave breach
of any of the Geneva Conventions or of Protocal | to the Geneva
Conventions, a question arises under:
(@) Article 2 of the Geneva Convention concerned (which relates
to the circumstances in which the Convention applies); or
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(b) Article 1 of that Protocol (which relates to the circumstances
in which the Protocol applies);
acertificate signed by the Minister responsible for legislation
relating to foreign affairs certifying to any matter relevant to that
guestion is prima facie evidence of the matter so certified.

Criminal Code Act 1995 277



Schedule The Crimina Code
Chapter 8 Offences against humanity and related offences

Division 270 Slavery, sexua servitude and deceptive recruiting

Section 270.1

Division 270—Slavery, sexual servitude and deceptive
recruiting

270.1 Definition of davery

For the purposes of this Division, slavery is the condition of a
person over whom any or all of the powers attaching to the right of
ownership are exercised, including where such a condition results
from a debt or contract made by the person.

270.2 Slavery isunlawful

Slavery remains unlawful and its abolition is maintained, despite
the repeal by the Criminal Code Amendment (Savery and Sexual
Servitude) Act 1999 of Imperial Acts relating to slavery.

270.3 Slavery offences

(1) A person who, whether within or outside Australia, intentionally:

(a) possesses adave or exercises over aslave any of the other
powers attaching to the right of ownership; or

(b) engagesin slave trading; or
(c) entersinto any commercial transaction involving a slave; or
(d) exercises control or direction over, or provides finance for:
(i) any act of dlave trading; or
(ii) any commercial transaction involving aslave;
isguilty of an offence.

Penalty: Imprisonment for 25 years.

(2) A personwho:
(&) whether within or outside Australia:
(i) entersinto any commercial transaction involving a
save; or
(ii) exercises control or direction over, or provides finance
for, any commercial transaction involving a slave; or

(iii) exercises control or direction over, or provides finance
for, any act of slave trading; and
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(b) isreckless asto whether the transaction or act involves a
dave, davery or dave trading;

isguilty of an offence.
Penalty: Imprisonment for 17 years.
(3) Inthissection:

dave trading includes:

(a) the capture, transport or disposal of a person with the
intention of reducing the person to slavery; or

(b) the purchase or sale of asdlave.

(4) A person who engagesin any conduct with the intention of
securing the release of a person from davery isnot guilty of an
offence against this section.

(5) The defendant bears alegal burden of proving the matter
mentioned in subsection (4).

270.4 Definition of sexual servitude

(1) For the purposes of this Division, sexual servitudeis the condition
of a person who provides sexual services and who, because of the
use of force or threats:

(a) isnot freeto cease providing sexual services; or

(b) isnot freeto leave the place or area where the person
provides sexual services.

(2) Inthissection:

threat means:
(a) athreat of force; or
(b) athreat to cause a person’s deportation; or

(c) athreat of any other detrimental action unlessthere are
reasonable grounds for the threat of that action in connection
with the provision of sexual services by a person.

270.5 Jurisdictional requirement

Section 15.2 (extended geographical jurisdiction—category B)
applies to an offence against section 270.6 or 270.7.
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270.6 Sexual servitude offences

(1) A person:
(@) whose conduct causes another person to enter into or remain
in sexual servitude; and

(b) who intends to cause, or is reckless as to causing, that sexual
servitude;

isguilty of an offence.

Penalty:
(c) inthe case of an aggravated offence (see section 270.8)—
imprisonment for 20 years; or
(d) in any other case—imprisonment for 15 years.

(2) A person:
(8 who conducts any business that involves the sexual servitude
of other persons; and
(b) who knows about, or isreckless as to, that sexual servitude;
isguilty of an offence.

Penalty:
(c) inthe case of an aggravated offence (see section 270.8)—
imprisonment for 20 years; or
(d) in any other case—imprisonment for 15 years.

(3) Inthissection:

conducting a business includes:
(a) taking any part in the management of the business; or
(b) exercising control or direction over the business; or
(c) providing finance for the business.

270.7 Deceptiverecruiting for sexual services

(1) A person who, with the intention of inducing another person to
enter into an engagement to provide sexual services, deceives that
other person aboult:

(a) thefact that the engagement will involve the provision of
sexual services; or
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(aa) the nature of sexual servicesto be provided (for example,
whether those services will require the person to have
unprotected sex); or

(b) the extent to which the person will be free to leave the place
or areawhere the person provides sexual services; or

(c) the extent to which the person will be free to cease providing
sexual services; or

(d) the extent to which the person will be free to leave hisor her
place of residence; or

(da) if thereisor will be adebt owed or claimed to be owed by
the person in connection with the engagement—the quantum,
or the existence, of the debt owed or claimed to be owed; or

(e) thefact that the engagement will involve exploitation, debt
bondage or the confiscation of the person’stravel or identity
documents;

isguilty of an offence.

Penalty:
(a) inthe case of an aggravated offence (see section 270.8)—
imprisonment for 9 years; or
(b) in any other case—imprisonment for 7 years.

(1A) In determining, for the purposes of any proceedings for an offence
against subsection (1), whether a person has been deceived about
any matter referred to in a paragraph of that subsection, a court, or
if thetria isbefore ajury, the jury, may have regard to any of the
following matters:

(a) the economic relationship between the person and the alleged
offender;
(b) theterms of any written or oral contract or agreement
between the person and the alleged offender;
(c) the personal circumstances of the person, including but not
limited to:
(i) whether the person is entitled to be in Australia under
the Migration Act 1958; and
(ii) the person’s ability to speak, write and understand
English or the language in which the deception or
inducement occurred; and
(iii) the extent of the person’s social and physical
dependence on the alleged offender.
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(1B) Subsection (1A) does not:
(@) prevent the leading of any other evidence in proceedings for
an offence against subsection (1); or
(b) limit the manner in which evidence may be adduced or the
admissibility of evidence.

(2) Inthissection:
deceive has the same meaning asin Division 271.

sexual service meansthe commercial use or display of the body of
the person providing the service for the sexua gratification of
others.

270.8 Aggravated offences

(1) For the purposes of this Division, an offence against section 270.6
or 270.7 is an aggravated offence if the offence was committed
against a person who is under 18.

(2) If the prosecution intends to prove an aggravated offence, the
charge must allege that the offence was committed against a person
under that age.

(3) Inorder to prove an aggravated offence, the prosecution must
prove that the defendant intended to commit, or was reckless asto
committing, the offence against a person under that age.

270.9 Alternative verdict if aggravated offence not proven

If, on atrial for an aggravated offence against section 270.6 or
270.7, thejury is not satisfied that the defendant is guilty of an
aggravated offence, but is otherwise satisfied that he or sheis
guilty of an offence against that section, it may find the defendant
not guilty of the aggravated offence but guilty of an offence against
that section.

270.12 Other laws not excluded

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.
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270.13 Doublejeopardy

If aperson has been convicted or acquitted in a country outside
Australia of an offence against the law of that country in respect of
any conduct, the person cannot be convicted of an offence against
this Division in respect of that conduct.

270.14 External Territories
In this Division:;

Australia, when used in a geographical sense, includes the external
Territories.
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Division 271—Trafficking in persons and debt bondage
Subdivision A—Definitions

271.1 Definitions
In this Division:

confiscate, in relation to a person’ s travel or identity document,
means to take possession of the document, whether permanently or
otherwise, to the exclusion of the person, or to destroy the
document.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

deceive means midead as to fact (including the intention of any
person) or asto law, by words or other conduct.

threat means:
(@) athreat of force; or
(b) athreat to cause aperson’sremoval from Australia; or
(c) athreat of any other detrimental action;

unless there are reasonable grounds for the threat of that action.

Subdivision B—Offencesrelating to trafficking in persons

271.2 Offence of trafficking in persons

(1) A person (thefirst person) commits an offence of trafficking in
personsif:
(a) thefirst person organises or facilitates the entry or proposed
entry, or the receipt, of another person into Australia; and
(b) thefirst person uses force or threats; and

(c) that use of force or threats results in the first person obtaining
the other person’s compliance in respect of that entry or
proposed entry or in respect of that receipt.

Penalty: Imprisonment for 12 years.
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(1A) A person (the first person) commits an offence of trafficking in
personsif:

(a) thefirst person organises or facilitates the exit or proposed
exit of another person from Australia; and

(b) thefirst person uses force or threats; and

(c) that use of force or threats resultsin the first person obtaining
the other person’s compliance in respect of that exit or
proposed exit.

Penalty: Imprisonment for 12 years.

(1B) A person (thefirst person) commits an offence of trafficking in
persons if:

(a) thefirst person organises or facilitates the entry or proposed
entry, or the receipt, of another person into Australia; and

(b) inorganising or facilitating that entry or proposed entry, or
that receipt, the first person is reckless as to whether the other
person will be exploited, either by the first person or another,
after that entry or receipt.

Penalty: Imprisonment for 12 years.

(1C) A person (thefirst person) commits an offence of trafficking in
persons if:
(a) thefirst person organises or facilitates the exit or proposed
exit of another person from Australia; and
(b) inorganising or facilitating that exit or proposed exit, the
first person is reckless as to whether the other person will be
exploited, either by the first person or another, after that exit.

Penalty: Imprisonment for 12 years.

(2) A person (thefirst person) commits an offence of trafficking in
personsif:

(a) thefirst person organises or facilitates the entry or proposed
entry, or the receipt, of another person into Australia; and

(b) thefirst person deceives the other person about the fact that
the other person’s entry or proposed entry, the other person’s
receipt or any arrangements for the other person’s stay in
Australia, will involve the provision by the other person of
sexual services or will involve the other person’s exploitation
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or debt bondage or the confiscation of the other person’s
travel or identity documents.

Penalty: Imprisonment for 12 years.

(2A) A person (thefirst person) commits an offence of trafficking in
personsif:

(a) thefirst person organises or facilitates the exit or proposed
exit of another person from Australia; and

(b) thefirst person deceives the other person about the fact that
the other person’s exit or proposed exit is for purposes that
involve the provision by the other person of sexual services
outside Australia or will involve the other person’s
exploitation or debt bondage or the confiscation of the other
person’ s travel or identity documents.

Penalty: Imprisonment for 12 years.

(2B) A person (the first person) commits an offence of trafficking in
personsif:
(a) thefirst person organises or facilitates the entry or proposed
entry, or the receipt, of another person into Australia; and
(b) thereisan arrangement for the other person to provide sexual
servicesin Australia; and

(c) thefirst person deceives the other person about any of the
following:

(i) the nature of the sexual services to be provided;

(i) the extent to which the other person will be free to leave
the place or area where the other person provides sexua
Services,

(iii) the extent to which the other person will be free to cease
providing sexual services;

(iv) the extent to which the other person will be free to leave
his or her place of residence;

(v) if thereis adebt owed or claimed to be owed by the
other person in connection with the arrangement for the
other person to provide sexual services—the quantum,

or the existence, of the debt owed or claimed to be
owed.

Penalty: Imprisonment for 12 years.
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(2C) A person (thefirst person) commits an offence of trafficking in
personsif:
(a) thefirst person organises or facilitates the exit or proposed
exit of another person from Australia; and
(b) thereisan arrangement for the other person to provide sexual
services outside Australia; and

(c) thefirst person deceives the other person about any of the
following:
(i) the nature of the sexua servicesto be provided;

(ii) the extent to which the other person will be free to leave
the place or area where the other person provides sexua
Services;

(iii) the extent to which the other person will be free to cease
providing sexual services,

(iv) the extent to which the other person will be free to leave
his or her place of residence;

(v) if thereisadebt owed or claimed to be owed by the
other person in connection with the arrangement for the
other person to provide sexual services—the quantum,
or the existence, of the debt owed or claimed to be
owed.

Penalty: Imprisonment for 12 years.
(3) Absolute liability appliesto paragraphs (1)(c) and (1A)(c).

271.3 Aggravated offence of trafficking in persons

(1) A person (the first person) commits an aggravated offence of
trafficking in persons if the first person commits the offence of
trafficking in personsin relation to another person (the victim) and
any of the following applies:

(@) thefirst person commits the offence intending that the victim
will be exploited, either by the first person or another:

(i) if the offence of trafficking in personsis an offence
against subsection 271.2(1), (1B), (2) or (2B)—after
entry into Australia; and

(it) if the offence of trafficking in personsis an offence
against subsection 271.2(1A), (1C), (2A) or (2C)—after
exit from Australia;
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(b) thefirst person, in committing the offence, subjectsthe
victim to cruel, inhuman or degrading treatment;
(c) thefirst person, in committing the offence:
(i) engagesin conduct that gives rise to adanger of death
or serious harm to the victim; and
(i) isrecklessasto that danger.

Penalty: Imprisonment for 20 years.

(2) If, on atria for an offence against this section, the court, or if the
trial is before ajury, thejury, is not satisfied that the defendant is
guilty of the aggravated offence, but is satisfied that he or sheis
guilty of an offence against section 271.2, it may find the
defendant not guilty of the aggravated offence but guilty of an
offence against that section.

271.4 Offence of traffickingin children

(1) A person (thefirst person) commits an offence of trafficking in
children if:

(a) thefirst person organises or facilitates the entry or proposed
entry into Australia, or the receipt in Australia, of another
person; and

(b) the other person is under the age of 18; and

(c) inorganising or facilitating that entry or proposed entry, or
that receipt, the first person:

(i) intends that the other person will be used to provide
sexual services or will be otherwise exploited, either by
the first person or another, after that entry or receipt; or

(ii) isreckless as to whether the other person will be used to
provide sexual services or will be otherwise exploited,
either by the first person or another, after that entry or
receipt.

Penalty: Imprisonment for 25 years.

(2) A person (thefirst person) commits an offence of trafficking in
childrenif:

(a) thefirst person organises or facilitates the exit or proposed
exit from Australia of another person; and

(b) the other person is under the age of 18; and
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(c) inorganising or facilitating that exit or proposed exit, the
first person:

(i) intends that the other person will be used to provide
sexual services or will be otherwise exploited, either by
the first person or another, after that exit; or

(i) isreckless asto whether the other person will be used to
provide sexual services or will be otherwise exploited,
either by the first person or another, after that exit.

Penalty: Imprisonment for 25 years.
(3) Inthissection:

sexual service means the use or display of the body of the person
providing the service for the sexual gratification of others.

271.5 Offence of domestic trafficking in persons

(1) A person (thefirst person) commits an offence of domestic
trafficking in personsif:

(a) thefirst person organises or facilitates the transportation or
proposed transportation of another person from one place in
Australiato another placein Australia; and

(b) thefirst person usesforce or threats; and

(c) that use of force or threats resultsin the first person obtaining
the other person’s compliance in respect of that
transportation or proposed transportation.

Penalty: Imprisonment for 12 years.

(2) A person (the first person) commits an offence of domestic
trafficking in personsif:

(a) thefirst person organises or facilitates the transportation or
proposed transportation of another person from one place in
Australiato another placein Australia; and

(b) inorganising or facilitating that transportation or proposed
transportation, the first person is reckless as to whether the
other person will be exploited, either by the first person or
another, after that transportation.

Penalty: Imprisonment for 12 years.
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(2A) A person (the first person) commits an offence of domestic
trafficking in personsif:
(a) thefirst person organises or facilitates the transportation of
another person from one place in Australia to another place
in Australia; and

(b) thefirst person deceives the other person about the fact that
the transportation, or any arrangements the first person has
made for the other person following the transportation, will
involve the provision by the other person of sexual services
or will involve the other person’s exploitation or debt
bondage or the confiscation of the other person’stravel or
identity documents.

Penalty: Imprisonment for 12 years.

(2B) A person (thefirst person) commits an offence of domestic
trafficking in personsif:

(a) thefirst person organises or facilitates the transportation of
another person from one place in Australia to another place
in Australia; and

(b) thereisan arrangement for the other person to provide sexual
services; and

(c) thefirst person deceives the other person about any of the
following:

(i) the nature of the sexual services to be provided;

(i) the extent to which the other person will be free to leave
the place or area where the other person provides sexua
Services,

(iii) the extent to which the other person will be free to cease
providing sexual services;

(iv) the extent to which the other person will be free to leave
his or her place of residence;

(v) if thereisadebt owed or claimed to be owed by the
other person in connection with the arrangement for the
other person to provide sexual services—the quantum,

or the existence, of the debt owed or claimed to be
owed.

Penalty: Imprisonment for 12 years.
(3) Absolute liability applies to paragraph (1)(c).
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271.6 Aggravated offence of domestic trafficking in persons

(1) A person (the first person) commits an aggravated offence of
domestic trafficking in personsif the first person commits the
offence of domestic trafficking in personsin relation to another
person (the victim) and any of the following applies:

(a) thefirst person commits the offence intending that the victim
will be exploited, either by the first person or by another,
after arrival at the place to which the person has been
transported;

(b) thefirst person, in committing the offence, subjects the
victim to cruel, inhuman or degrading treatment;

(c) thefirst person, in committing the offence:

(i) engagesin conduct that givesrise to adanger of death
or serious harm to the victim; and
(ii) isrecklessasto that danger.

Penalty: Imprisonment for 20 years.

(2) If, on atrial for an offence against this section, the court, or if the
trial isbefore ajury, thejury, is not satisfied that the defendant is
guilty of the aggravated offence, but is satisfied that he or sheis
guilty of an offence against section 271.5, it may find the
defendant not guilty of the aggravated offence, but guilty of an
offence against that section.

271.7 Offence of domestic trafficking in children

(1) A person commits an offence of domestic trafficking in children if:
(a) the first-mentioned person organises or facilitates the
transportation of another person from one placein Australia
to another place in Australia; and
(b) the other person is under the age of 18; and
(c) inorganising or facilitating that transportation, the
first-mentioned person:

(i) intends that the other person will be used to provide
sexual services or will be otherwise exploited, either by
the first-mentioned person or another, during or
following the transportation to that other place; or

(i) isreckless asto whether the other person will be used to
provide sexual services or will be otherwise exploited,
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either by the first-mentioned person or another, during
or following the transportation to that other place.

Penalty: Imprisonment for 25 years.
(2) Inthissection:

sexual service means the use or display of the body of the person
providing the service for the sexual gratification of others.

Subdivision C—Offencesrelating to debt bondage

271.8 Offence of debt bondage

(1) A person commits an offence of debt bondage if:

(a) the person engages in conduct that causes another person to
enter into debt bondage; and

(b) the person intends to cause the other person to enter into debt
bondage.

Penalty: Imprisonment for 12 months.

(2) Indetermining, for the purposes of any proceedings for an offence
against subsection (1), whether a person (the first person) has
caused another person (the second person) to enter into debt
bondage, acourt, or if thetrial is before ajury, the jury, may have
regard to any of the following matters:

(a) the economic relationship between the first person and the
second person;

(b) theterms of any written or oral contract or agreement
between the second person and another person (whether or
not the first person);

(c) the personal circumstances of the second person, including
but not limited to:

(i) whether the second person is entitled to bein Australia
under the Migration Act 1958; and
(ii) the second person’s ability to speak, write and
understand English or the language in which the
deception or inducement occurred; and
(iii) the extent of the second person’s socia and physical
dependence on the first person.
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(3) Subsection (2) does not:
(@) prevent the leading of any other evidence in proceedings for
an offence against subsection (1); or

(b) limit the manner in which evidence may be adduced or the
admissibility of evidence.

271.9 Offence of aggravated debt bondage

(1) A person commits an offence of aggravated debt bondage if the
person commits an offence of debt bondage in relation to another
person (the victim) and the victim is under 18.

Penalty: Imprisonment for 2 years.

(2) Inorder to prove an offence of aggravated debt bondage, the
prosecution must prove that the defendant intended to commit, or
was reckless as to committing, the offence against a person under
that age.

(3) If, on atria for an offence against this section, the court, or if the
trial isbefore ajury, thejury, is not satisfied that the defendant is
guilty of the aggravated offence, but is satisfied that he or sheis
guilty of an offence against section 271.8, it may find the
defendant not guilty of the aggravated offence but guilty of an
offence against that section.

Subdivision D—General provisionsrelating to offences under
thisDivision

271.10 Jurisdictional requirement for offences other than offences
related to domestic trafficking in persons

Section 15.2 (extended geographical jurisdiction—category B)
appliesto an offence against section 271.2, 271.3, 271.4, 271.8 or
271.9.

271.11 Jurisdictional requirement for offencesrelated to domestic
trafficking in persons

A person commits an offence against section 271.5, 271.6 or 271.7
only if one or more of the following paragraphs applies:
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(a) the conduct constituting the offence occurs to any extent
outside Australia;

(b) the conduct constituting the offence involves transportation
across State borders, either for reward or in connection with a
commercia arrangement;

(c) the conduct constituting the offence occurs within a Territory
or involves transportation to or from a Territory;

(d) the conduct constituting the offence is engaged in by, or on
behalf of, a constitutional corporation, or in circumstances
where the victims of the trafficking conduct were intended to
be employed by a constitutional corporation;

(e) some of the conduct constituting the offence is engaged in by
communication using a postal, telegraphic or telephonic
service within the meaning of paragraph 51(v) of the
Constitution;

(f) thevictim of the conduct constituting the offenceis an alien
for the purposes of paragraph 51(xix) of the Constitution.

271.12 Other laws not excluded

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.

271.13 Doublejeopardy

If aperson has been convicted or acquitted in a country outside
Australia of an offence against the law of that country in respect of
any conduct, the person cannot be convicted of an offence against
this Division in respect of that conduct.
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Chapter 9—Dangersto the community

Part 9.1—Serious drug offences
Division 300—Preliminary

300.1 Purpose

(1) The purpose of this Part isto create offences relating to drug
trafficking and to give effect to the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, done at Vienna on 20 December 1988.

Note: Thetext of the Convention is set out in Australian Treaty Series 1993
No. 4. In 2005 this was available in the Australian Treaties Library of
the Department of Foreign Affairs and Trade, accessible on the
Internet through that Department’ s world-wide web site.

(2) Subsection (1) does not limit the legidlative powers of the
Parliament in relation to this Part.

300.2 Definitions
In this Part:
aggravated offence has the meaning given by section 310.4.

border controlled drug means a substance, other than a growing
plant:

(a) listed or described as a border controlled drug in
section 314.4; or

(b) prescribed by regulations under paragraph 301.3(1)(a); or
(c) specified in adetermination under paragraph 301.8(1)(a).

border controlled plant means a growing plant:

(a) listed or described as a border controlled plant in
section 314.5; or

(b) prescribed by regulations under paragraph 301.3(1)(b); or
(c) specified in adetermination under paragraph 301.8(1)(b).

border controlled precursor means a substance (including a
growing plant):
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(a) listed or described as a border controlled precursor in
section 314.6; or

(b) prescribed by regulations under subsection 301.4(1); or
(c) specified in a determination under subsection 301.9(1).

child means an individual who is under 18 years of age.

commercial quantity, in relation to a controlled drug, controlled
plant, controlled precursor, border controlled drug, border
controlled plant or border controlled precursor means a quantity
not less than the quantity specified asacommercial quantity of the
drug, plant or precursor in:

(@) Division 314; or
(b) regulations under section 301.5; or
(c) adetermination under section 301.10.

conceal athing includes conceal or disguise:
(a) the nature, source or location of the thing; or
(b) any movement of the thing; or
(c) therights of any person with respect to the thing; or
(d) theidentity of any owner of the thing.

controlled drug means a substance, other than a growing plant:
(a) listed or described as a controlled drug in section 314.1; or
(b) prescribed by regulations under paragraph 301.1(1)(a); or
(c) specified in a determination under paragraph 301.6(1)(a).

controlled plant means a growing plant:
(a) listed or described as a controlled plant in section 314.2; or
(b) prescribed by regulations under paragraph 301.1(1)(b); or
(c) specified in a determination under paragraph 301.6(1)(b).

controlled precursor means a substance (including a growing
plant):
(a) listed or described as a controlled precursor in section 314.3;
or
(b) prescribed by regulations under subsection 301.2(1); or
(c) specified in adetermination under subsection 301.7(1).

cultivate has the meaning given by subsection 303.1(1).
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cultivates a plant has the meaning given by subsection 303.1(2).

cultivates a plant for a commercial purpose has the meaning given
by section 303.3.

export includes take from Australia.
import includes bring into Australia.
manufacture has the meaning given by subsection 305.1(1).

manufactures a substance has the meaning given by subsection
305.1(2).

manufactures a substance for a commercial purpose has the
meaning given by section 305.2.

marketable quantity, in relation to a controlled drug, controlled
plant, controlled precursor, border controlled drug, border
controlled plant or border controlled precursor means a quantity
not less than the quantity specified as a marketable quantity of the
drug, plant or precursor in:

(a) Division 314; or
(b) regulations under section 301.5; or
(c) adetermination under section 301.10.

possession of athing includes the following:
(a) receiving or obtaining possession of the thing;
(b) having control over the disposition of the thing (whether or
not the thing isin the custody of the person);

(c) having joint possession of the thing.
pre-traffics has the meaning given by section 306.1.

procures an individual to pre-traffic has the meaning given by
section 309.9.

procures an individual to traffic has the meaning given by
section 309.6.

product of aplant has the meaning given by section 303.2.
requisite fraction has the meaning given by subsection 312.2(3).

sell includes the following:
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(@) barter or exchange;
(b) agreeto sll.

supply includes the following:
(a) supply, whether or not by way of sale;

(b) agreeto supply.

taking, in relation to a substance or plant, means taking the
substance or plant, or a product of the plant, into the body.

trafficable quantity, in relation to a controlled drug or controlled
plant, means a quantity not less than the quantity specified asa
trafficable quantity of the drug or plant in:

(@) Division 314; or
(b) regulations under section 301.5; or
(c) adetermination under section 301.10.

traffics has the meaning given by section 302.1.

transport includes deliver.

300.3 Geographical jurisdiction

Section 15.2 (extended geographical jurisdiction—category B)
applies to each offence against this Part.

300.4 Concurrent operation intended

(1) ThisPartisnot intended to exclude or limit the concurrent
operation of any law of a State or Territory.

(2) Without limiting subsection (1), this Part is nhot intended to exclude
or limit the concurrent operation of alaw of a State or Territory
that makes:

(8 anact or omission that is an offence against a provision of
this Part; or

(b) asimilar act or omission;
an offence against the law of the State or Territory.

(3) Subsection (2) applies even if the law of the State or Territory does
any one or more of the following:
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(@) providesfor apenalty for the offence that differs from the
penalty provided for in this Part;

(b) providesfor afault element in relation to the offence that
differs from the fault elements applicable to the offence
under this Part;

(c) providesfor adefencein relation to the offence that differs
from the defences applicable to the offence under this Part.

300.5 Particular identity of drugs, plantsand precursors

If, in aprosecution for an offence against this Part, it is necessary
for the prosecution to prove that a person knew, or was reckless as
to whether, a substance or plant was a controlled drug, controlled
plant, controlled precursor, border controlled drug, border
controlled plant or border controlled precursor, it is not necessary
for the prosecution to prove that the person knew, or was reckless
asto, the particular identity of the controlled drug, controlled plant,
controlled precursor, border controlled drug, border controlled
plant or border controlled precursor.
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Division 301—L isting additional drugs, plantsand
precur sors

Subdivision A—Interim regulations

301.1 Interim regulations—controlled drugs and controlled plants

(1) Theregulations may prescribe:
(a) asubstance, other than a growing plant, as a controlled drug;
or
(b) agrowing plant as a controlled plant;
if the conditions set out in subsection (2) are met.

(2) The conditions are as follows:
(&) the Minister must be satisfied that taking the substance or
plant concerned:
(i) would create a substantial risk of death or serious harm;
or
(ii) would have aphysical or mental effect substantially
similar to that caused by taking a substance or plant
aready listed or described in section 314.1 or 314.2;
(b) the Minister must be satisfied that there is a substantial risk
that the substance or plant will be taken without appropriate
medical supervision.

(3) However, the regulations must not prescribe a particular substance
or plant under this section for a period that exceeds, or for periods
that in total exceed, 12 months.

301.2 Interim regulations—controlled precursors

(1) Theregulations may prescribe a substance (including a growing
plant) as a controlled precursor if the condition set out in
subsection (2) is met.

(2) The condition isthat the Minister must be satisfied that thereisa
substantial risk that the substance concerned will be used to
unlawfully manufacture a controlled drug.
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(3) However, the regulations must not prescribe a particular substance
under this section for a period that exceeds, or for periodsthat in
total exceed, 12 months.

301.3 Interim regulations—border controlled drugsand border
controlled plants

(1) Theregulations may prescribe:
() asubstance, other than a growing plant, as a border
controlled drug; or
(b) agrowing plant as a border controlled plant;
if the conditions set out in subsection (2) are met.

(2) The conditions are as follows:
(@) the Minister must be satisfied that taking the substance or
plant concerned:
(i) would create a substantial risk of death or serious harm;
or
(if) would have aphysical or mental effect substantially
similar to that caused by taking a substance or plant
already listed or described in section 314.4 or 314.5;
(b) the Minister must be satisfied that there is a substantial risk
that the substance or plant will be taken without appropriate
medical supervision.

(3) However, the regulations must not prescribe a particular substance
or plant under this section for a period that exceeds, or for periods
that in total exceed, 12 months.

301.4 Interim regulations—border controlled precursors

(1) Theregulations may prescribe a substance (including a growing
plant) as aborder controlled precursor if the condition set out in
subsection (2) is met.

(2) The condition isthat the Minister must be satisfied that thereisa
substantial risk that the substance concerned will be used to
unlawfully manufacture a controlled drug.

(3) However, the regulations must not prescribe a particular substance
under this section for a period that exceeds, or for periodsthat in
total exceed, 12 months.
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3015 Interim regulations—commercial, marketable and trafficable

gquantities

(1) Theregulations may prescribe:

() aquantity of acontrolled drug or controlled plant as a
commercial, marketable or trafficable quantity of the drug or
plant; or

(b) aquantity of a controlled precursor as a commercial or
marketable quantity of the precursor.

(2) However, the regulations must not prescribe:
(@) acommercia quantity of aparticular controlled drug,
controlled plant or controlled precursor; or
(b) amarketable quantity of a particular controlled drug,
controlled plant or controlled precursor; or
(c) atrafficable quantity of aparticular controlled drug or
controlled plant;
for aperiod that exceeds, or for periods that in total exceed, 12
months.

3 If:

(a) thereisno commercial, marketable or trafficable quantity
specified in section 314.1 for a substance listed or described
asacontrolled drug in that section; or

(b) thereisno commercial, marketable or trafficable quantity
specified in section 314.2 for a substance listed or described
asacontrolled plant in that section; or

(c) thereisno commercia or marketable quantity specified in
section 314.3 for a substance listed or described as a
controlled precursor in that section;

regulations under subsection (1) may prescribe such a quantity of
the drug, plant or precursor.

(4) Theregulations may prescribe a quantity of a border controlled
drug, border controlled plant or border controlled precursor as a
commercia or marketable quantity of the drug, plant or precursor.

(5) However, the regulations must not prescribe:

(@) acommercia quantity of a particular border controlled drug,
border controlled plant or border controlled precursor; or

302

Criminal Code Act 1995



The Criminal Code Schedule

Dangersto the community Chapter 9

Serious drug offences Part 9.1

Listing additional drugs, plants and precursors Division 301

Section 301.6

(b) amarketable quantity of aparticular border controlled drug,
border controlled plant or border controlled precursor;

for a period that exceeds, or for periods that in total exceed, 12
months.

(6) If:
(a) thereisno commercial or marketable quantity specifiedin
section 314.4 for a substance listed or described as a border
controlled drug in that section; or

(b) thereisno commercia or marketable quantity specified in
section 314.5 for a substance listed or described as a border
controlled plant in that section; or

(c) thereisno commercial or marketable quantity specifiedin
section 314.6 for a substance listed or described as a border
controlled precursor in that section;

regulations under subsection (4) may prescribe such a quantity of
the drug, plant or precursor.

Subdivision B—Emergency deter minations

301.6 Emergency deter minations—controlled drugs and controlled
plants

(1) The Minister may, by legidative instrument, determine that:
(a) asubstance, other than a growing plant, is a controlled drug;
or
(b) agrowing plant is a controlled plant.

(2) The Minister must not make a determination under subsection (1)
unless he or sheis satisfied:
(a) that taking the substance or plant concerned:
(i) would create a substantia risk of death or serious harm;
or

(ii) would have aphysical or mental effect substantially
similar to that caused by taking a substance or plant
already listed or described in section 314.1 or 314.2;
and
(b) that thereis an imminent and substantial risk that the
substance or plant will be:
(i) taken without appropriate medical supervision; or
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(ii) imported and made available for taking without
appropriate medical supervision.
Note: Sections 301.11 and 301.12 set out general rules for emergency

determinations.

301.7 Emergency deter minations—controlled precursors

(1) The Minister may, by legidative instrument, determine that a
substance (including a growing plant) is acontrolled precursor.

(2) The Minister must not make a determination under subsection (1)
unless he or she is satisfied that there is an imminent and
substantial risk that the substance will be:

() used to unlawfully manufacture a controlled drug; or
(b) imported and made available to be used in unlawfully
manufacturing a controlled drug.

Note: Sections 301.11 and 301.12 set out general rules for emergency
determinations.

301.8 Emergency deter minations—border controlled drugs and
border controlled plants

(1) The Minister may, by legislative instrument, determine that:
(a) asubstance, other than a growing plant, is a border controlled
drug; or
(b) agrowing plant is aborder controlled plant.

(2) The Minister must not make a determination under subsection (1)
unless he or sheis satisfied:
(a) that taking the substance or plant concerned:
(i) would create a substantial risk of death or serious harm;
or
(ii) would have aphysical or mental effect substantially
similar to that caused by taking a substance or plant
aready listed or described in section 314.4 or 314.5;
and
(b) that thereis an imminent and substantial risk that the
substance or plant will be:
(i) taken without appropriate medical supervision; or
(ii) imported and made available for taking without
appropriate medical supervision.
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Note: Sections 301.11 and 301.12 set out generd rules for emergency
determinations.

301.9 Emergency deter minations—border controlled precursors

(1) The Minister may, by legidative instrument, determine that a
substance (including a growing plant) is a border controlled
precursor.

(2) The Minister must not make a determination under subsection (1)
unless he or she is satisfied that there is an imminent and
substantial risk that the substance will be:

() used to unlawfully manufacture a controlled drug; or
(b) imported and made available to be used in unlawfully
manufacturing a controlled drug.

Note: Sections 301.11 and 301.12 set out general rules for emergency
determinations.

301.10 Emergency deter minations—commercial, marketable and
trafficable quantities

(1) The Minister may, by legislative instrument, determine that:

(a) aquantity of acontrolled drug or controlled plant isa
commercia, marketable or trafficable quantity of the drug or
plant; or

(b) aquantity of acontrolled precursor isacommercial or
marketable quantity of the precursor.

(2) If:

(a) thereisno commercial, marketable or trafficable quantity
specified in section 314.1 for a substance listed or described
as acontrolled drug in that section; or

(b) thereis no commercial, marketable or trafficable quantity
specified in section 314.2 for a substance listed or described
asacontrolled plant in that section; or

(c) thereisnocommercia or marketable quantity specified in
section 314.3 for a substance listed or described asa
controlled precursor in that section;

the Minister may, under subsection (1), determine such a quantity
of the drug, plant or precursor.
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(3) The Minister may, by legislative instrument, determine that a
quantity of aborder controlled drug, border controlled plant or
border controlled precursor is a commercial or marketable quantity
of the drug, plant or precursor.

(4) If:

(8) thereisno commercia or marketable quantity specified in
section 314.4 for a substance listed or described as a border
controlled drug in that section; or

(b) thereisno commercial or marketable quantity specified in
section 314.5 for a substance listed or described as a border
controlled plant in that section; or

(c) thereisno commercial or marketable quantity specifiedin
section 314.6 for a substance listed or described as a border
controlled precursor in that section;

the Minister may, under subsection (3), determine such a quantity
of the drug, plant or precursor.

Note: Sections 301.11 and 301.12 set out general rules for emergency
determinations.

301.11 General rules—period of effect, publication etc.

(1) A determination under this Subdivision has effect:
() fromthetimeitisregistered (within the meaning of the
Legidative Instruments Act 2003); and

(b) for the period of 28 days from that registration or such
shorter period asis specified in the determination.

(2) However, despite paragraph (1)(b), if:
(a) the Minister has made a determination under this
Subdivision; and
(b) exceptional circumstances have prevented the making of
regulations to the same effect;
the Minister may, by legidlative instrument, extend the period
during which the determination isin force by no more than 28
days.

(8) The Minister must not make more than one determination under
sections 301.6 to 301.9 in relation to a particular substance or
plant.
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(4) If the Minister makes a determination under this Subdivision, the
Minister must, on or before the day on which the determination is
registered:

(&) make a public announcement of the determination; and
(b) cause acopy of the announcement to be published:
(i) onthe Internet; and
(if) inanewspaper circulating in each State, the Australian
Capital Territory and the Northern Territory.

(5) An announcement made under subsection (4) is not alegidative
instrument.

301.12 General rule—inconsistency with regulations

Despite subsections 301.11(1) and (2), a determination made under
this Subdivision has no effect to the extent that it is inconsistent
with aregulation made under Subdivision A.
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Division 302—Trafficking controlled drugs

302.1 Meaning of traffics

(1) For the purposes of this Part, a person trafficsin a substanceif:
(a) the person sells the substance; or

(b) the person prepares the substance for supply with the
intention of selling any of it or believing that another person
intends to sell any of it; or

(c) the person transports the substance with the intention of
selling any of it or believing that another person intends to
sell any of it; or

(d) the person guards or conceals the substance with the
intention of selling any of it or assisting another person to
sell any of it; or

(e) the person possesses the substance with the intention of
selling any of it.

(2) For the purposes of paragraph (1)(b), preparing a substance for

supply includes packaging the substance or separating the
substance into discrete units.

302.2 Trafficking commercial quantities of controlled drugs

(1) A person commits an offenceif:
(a) the person trafficsin a substance; and
(b) the substanceis a controlled drug; and
(c) the quantity trafficked isa commercial quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability applies to paragraph (1)(c).

Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(c).

302.3 Trafficking marketable quantities of controlled drugs

(1) A person commits an offenceif:
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(a) the person trafficsin a substance; and
(b) the substance is a controlled drug; and
(c) the quantity trafficked is a marketable quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liahility applies to paragraph (1)(c).

Note: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(c).

302.4 Trafficking controlled drugs

(1) A person commits an offenceif:
(a) the person trafficsin a substance; and
(b) the substanceis acontrolled drug.

Penalty: Imprisonment for 10 years or 2,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.

302.5 Presumption wher e trafficable quantities are involved

(1) For the purposes of proving an offence against this Division, if a
person has:
(a) prepared atrafficable quantity of a substance for supply; or
(b) transported atrafficable quantity of a substance; or
(c) guarded or conceded atrafficable quantity of a substance; or
(d) possessed atrafficable quantity of a substance;

the person is taken to have had the necessary intention or belief
concerning the sale of the substance to have been trafficking in the
substance.

(2) Subsection (1) does not apply if the person proves that he or she
had neither that intention nor belief.

Notel: A defendant bearsalegal burden in relation to the mattersin
subsection (2) (see section 13.4).

Note2:  Thissection does not apply where quantities are combined for the
purposes of section 311.2 (see subsection 311.2(3)).
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302.6 Purchase of controlled drugsisnot an ancillary offence

A person does not commit:
() an offence against this Division because of the operation of
section 11.2; or
(b) an offence against section 11.4 or 11.5 that relatesto an
offence against this Division;
merely because the person purchases, or intends to purchase, a
controlled drug from another person.

Note: A defendant bears an evidential burden in relation to the mattersin
this section (see subsection 13.3(3)).
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Division 303—Commercial cultivation of controlled plants

303.1 Meanings of cultivate and cultivates a plant

(1) For the purposes of this Part, cultivate includes the following:
(a) plant aseed, seedling or cutting;
(b) transplant a plant;
(c) nurture, tend or grow a plant;

(d) guard or concea aplant (including against interference or
discovery by humans or natural predators);

(e) harvest aplant, pick any part of aplant or separate any resin
or other substance from a plant.

(2) For the purposes of this Part, a person cultivates a plant if the
person:
(@) engagesin its cultivation; or
(b) exercises control or direction over its cultivation; or
(c) providesfinance for its cultivation.

303.2 Meaning of product of a plant

For the purposes of this Part, the product of a plant includes the
following:

() aseed of the plant;

(b) apart of the plant (whether aive or dead);

(c) asubstance separated from the plant.

303.3 Meaning of cultivates a plant for a commercial purpose

For the purposes of this Part, a person cultivates a plant for a
commercial purpose if the person cultivates the plant:

() with theintention of selling any of it or its products; or

(b) believing that another person intends to sell any of it or its
products.

303.4 Cultivating commer cial quantities of controlled plants

(1) A person commits an offenceif:
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(a) the person cultivates a plant for acommercia purpose; and
(b) the plant isacontrolled plant; and
(c) the quantity cultivated is acommercial quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability applies to paragraph (1)(c).
Note: Section 313.4 provides a partial defence in relation to the matter in
paragraph (1)(c).

303.5 Cultivating marketable quantities of controlled plants

(1) A person commits an offenceif:
(a) the person cultivates a plant for acommercia purpose; and
(b) theplant isacontrolled plant; and
(c) the quantity cultivated is a marketable quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability appliesto paragraph (1)(c).

Note: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(c).

303.6 Cultivating controlled plants

(1) A person commits an offenceif:
(a) the person cultivates a plant for acommercia purpose; and
(b) theplant isa controlled plant.

Penalty: Imprisonment for 10 years or 2,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.

303.7 Presumption wheretrafficable quantities areinvolved

(1) For the purposes of proving an offence against this Division, if a
person has cultivated a trafficable quantity of a plant, the personis
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taken to have had the necessary intention or belief concerning the
sale of the plant to have been cultivating the plant for acommercial
purpose.

(2) Subsection (1) does not apply if the person proves that he or she
had neither that intention nor belief.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (2) (see section 13.4).
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Division 304—Selling controlled plants

304.1 Selling commer cial quantities of controlled plants

(1) A person commits an offenceif:
(@) the person sellsaplant; and
(b) the plant isacontrolled plant; and
(c) the quantity sold isacommercia quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability appliesto paragraph (1)(c).

Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(c).

304.2 Selling mar ketable quantities of controlled plants

(1) A person commits an offenceif:
(a) the person sellsaplant; and
(b) the plant isa controlled plant; and
(c) the quantity sold is a marketable quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liahility applies to paragraph (1)(c).
Note: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(c).

304.3 Sdling controlled plants

(1) A person commits an offenceif:
(@) the person sellsaplant; and
(b) theplant isa controlled plant.

Penalty: Imprisonment for 10 years or 2,000 penalty units, or
both.
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(2) Thefault element for paragraph (1)(b) is recklessness.
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Division 305—Commercial manufacture of controlled
drugs

305.1 Meanings of manufacture and manufactures a substance

(1) For the purposes of this Part, manufacture means any process by
which a substance is produced (other than the cultivation of a
plant), and includes the following:

(a) the process of extracting or refining a substance;

(b) the process of transforming a substance into a different
substance.

(2) For the purposes of this Part, a person manufactures a substance
if the person:

() engagesin its manufacture; or
(b) exercises control or direction over its manufacture; or
(c) providesfinance for its manufacture.

305.2 Meaning of manufactures a substance for a commercial purpose

For the purposes of this Part, a person manufactures a substance
for a commercial purpose if the person manufactures the
substance:

(a) with the intention of selling any of it; or
(b) believing that another person intends to sell any of it.

305.3 Manufacturing commercial quantities of controlled drugs

(1) A person commits an offenceif:
(a) the person manufactures a substance for acommercial
purpose; and
(b) the substance is a controlled drug; and
(c) the quantity manufactured isacommercial quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Thefault element for paragraph (1)(b) is recklessness.
(3) Absolute liability applies to paragraph (1)(c).
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Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(c).

305.4 Manufacturing marketable quantities of controlled drugs

(1) A person commits an offenceif:
(a) the person manufactures a substance for acommercial
purpose; and
(b) the substanceis acontrolled drug; and
(c) the quantity manufactured is a marketable quantity.

Penalty:
(a) in the case of an aggravated offence—imprisonment for 28
years or 5,600 penalty units, or both; or
(b) in any other case—imprisonment for 25 years or 5,000
penalty units, or both.

Note: The additional elements for an aggravated offence against this section
are set out in subsection 310.4(2).

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability applies to paragraph (1)(c).
Note: Section 313.4 provides a partial defence in relation to the matter in
paragraph (1)(c).

305.5 Manufacturing controlled drugs

(1) A person commits an offenceif:
(a) the person manufactures a substance for acommercial
purpose; and
(b) the substanceis acontrolled drug.

Penalty:
(a) inthe case of an aggravated offence—imprisonment for 12
years or 2,400 penalty units, or both; or
(b) in any other case—imprisonment for 10 years or 2,000
penalty units, or both.

Note: The additional elements for an aggravated offence against this section
are set out in subsection 310.4(2).

(2) Thefault element for paragraph (1)(b) is recklessness.

Criminal Code Act 1995 317



Schedule The Crimina Code

Chapter 9 Dangers to the community

Part 9.1 Seriousdrug offences

Division 305 Commercial manufacture of controlled drugs

Section 305.6

305.6 Presumption wher e trafficable quantities are involved

(1) For the purposes of proving an offence against this Division, if a
person has manufactured a trafficable quantity of a substance, the
person is taken to have had the necessary intention or belief
concerning the sale of the substance to have been manufacturing
the substance for acommercial purpose.

(2) Subsection (1) does not apply if the person proves that he or she
had neither that intention nor belief.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (2) (see section 13.4).

318 Criminal Code Act 1995



The Criminal Code Schedule

Dangersto the community Chapter 9

Serious drug offences Part 9.1

Pre-trafficking controlled precursors Division 306

Section 306.1

Division 306—Pre-trafficking controlled precursors

306.1 Meaning of pre-traffics

For the purposes of this Part, a person pre-traffics in a substance if
the person:

(a) sdllsthe substance believing that the person to whomiit is
sold, or another person, intends to use any of the substance to
manufacture a controlled drug; or

(b) manufactures the substance:

(i) withtheintention of using any of it to manufacture a
controlled drug; and

(ii) with theintention of selling any of the drug so
manufactured, or believing that another person intends
to sell any of the drug so manufactured; or

(c) manufactures the substance:

(i) with theintention of selling any of it to another person;
and

(if) believing that the other person intends to use any of the
substance to manufacture a controlled drug; or

(d) possesses the substance:

(i) with the intention of using any of it to manufacture a
controlled drug; and

(ii) with theintention of selling any of the drug so
manufactured, or believing that another person intends
to sell any of the drug so manufactured.

306.2 Pre-trafficking commercial quantities of controlled precursors

(1) A person commits an offenceif:
(a) the person pre-trafficsin a substance; and
(b) the substanceis a controlled precursor; and
(c) the quantity pre-trafficked isa commercial quantity.

Penalty:
(a) in the case of an aggravated offence—imprisonment for 28
years or 5,600 penalty units, or both; or
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(b) inany other case—imprisonment for 25 years or 5,000
penalty units, or both.

Note: The additional elements for an aggravated offence against this section
are set out in subsection 310.4(3).

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability appliesto paragraph (1)(c).

Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(c).

306.3 Pre-trafficking marketable quantities of controlled precursors

(1) A person commits an offenceif:
(@) the person pre-trafficsin a substance; and
(b) the substance is acontrolled precursor; and
(c) the quantity pre-trafficked is a marketable quantity.

Penalty:

(a) inthe case of an aggravated offence—imprisonment for 17
years or 3,400 penalty units, or both; or

(b) in any other case—imprisonment for 15 years or 3,000
penalty units, or both.

Note: The additional elements for an aggravated offence against this section
are set out in subsection 310.4(3).

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Absolute liability appliesto paragraph (1)(c).
Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(c).

306.4 Pre-trafficking controlled precursors

(1) A person commits an offenceif:
(a) the person pre-trafficsin a substance; and
(b) the substanceis acontrolled precursor.

Penalty:

(a) inthe case of an aggravated offence—imprisonment for 9
years or 1,800 penalty units, or both; or
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(b) inany other case—imprisonment for 7 years or 1,400 penalty
units, or both.

Note: The additional elements for an aggravated offence against this section
are set out in subsection 310.4(3).

(2) Thefault element for paragraph (1)(b) is recklessness.

306.5 Presumption for pre-trafficking controlled precursors—sale

(1) For the purposes of proving an offence against subsection 306.4(1),
if:
() aperson has sold a substance; and
(b) alaw of the Commonwealth or of a State or Territory
required the sale to be authorised (however described); and
(c) the sale was not so authorised;
the person is taken to have sold the substance believing that the
person to whom it was sold, or another person, intended to use
some or al of the substance to manufacture a controlled drug.

(2) Subsection (1) does not apply if the person proves that he or she
did not have that belief.

Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

306.6 Presumptionsfor pre-trafficking controlled precursors—
manufacture for drug manufacture

(1) For the purposes of proving an offence against subsection 306.4(1),
if:
(@) aperson has manufactured a substance; and
(b) alaw of the Commonwealth or of a State or Territory
required the manufacture to be authorised (however
described); and
(c) the manufacture was not so authorised;

the person is taken to have manufactured the substance with the
intention of using some or al of it to manufacture a controlled

drug.

(2) Subsection (1) does not apply if the person proves that he or she
did not have that intention.
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Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

(3) For the purposes of proving an offence against subsection 306.4(1),
if a person has manufactured a marketable quantity of a substance
with the intention of using some or all of it to manufacture a
controlled drug, the person is taken to have done so with the
intention of selling some or all of the drug so manufactured, or
believing that another person intended to sell some or al of the
drug so manufactured.

(4) Subsection (3) does not apply if the person proves that he or she
had neither that intention nor belief.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (4) (see section 13.4).

306.7 Presumptionsfor pre-trafficking controlled precur sors—
manufacturefor sale

(1) For the purposes of proving an offence against subsection 306.4(1),
if a person has manufactured a marketable quantity of a substance,
the person is taken to have done so with the intention of selling
some or al of it to another person.

(2) Subsection (1) does not apply if the person proves that he or she
did not have that intention.

Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

(3) For the purposes of proving an offence against subsection 306.4(1),
if:
(a) aperson has manufactured a substance with the intention of
selling some or al of it to another person; and
(b) alaw of the Commonwealth or of a State or Territory
required the manufacture to be authorised (however
described); and
(c) the manufacture was not so authorised;
the person is taken to have manufactured the substance believing
that the other person intended to use some or al of the substance to
manufacture a controlled drug.

(4) Subsection (3) does not apply if the person proves that he or she
did not have that belief.
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Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).

306.8 Presumptionsfor pre-trafficking controlled precur sors—
possession

(1) For the purposes of proving an offence against subsection 306.4(1),
if:
(a) aperson possessed a substance; and
(b) alaw of the Commonwealth or of a State or Territory
required the possession to be authorised (however described);
and
(c) the possession was hot so authorised;
the person is taken to have possessed the substance with the
intention of using some or all of it to manufacture a controlled
drug.

(2) Subsection (1) does not apply if the person proves that he or she
did not have that intention.

Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

(3) For the purposes of proving an offence against subsection 306.4(1),
if a person possessed a marketable quantity of a substance with the
intention of using some or all of it to manufacture a controlled
drug, the person is taken to have done so with the intention of
selling some or all of the drug so manufactured, or believing that
another person intended to sell some or al of the drug so
manufactured.

(4) Subsection (3) does not apply if the person proves that he or she
had neither that intention nor belief.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (4) (see section 13.4).
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Division 307—Import-export offences

Subdivision A—Importing and exporting border controlled
drugsor border controlled plants

307.1 Importing and exporting commer cial quantities of border
controlled drugsor border controlled plants

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and

(b) the substanceis aborder controlled drug or border controlled
plant; and

(c) the quantity imported or exported isacommercial quantity.
Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Thefault element for paragraph (1)(b) is recklessness.
(3) Absolute liability applies to paragraph (1)(c).
307.2 Importing and exporting mar ketable quantities of border
controlled drugsor border controlled plants

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and

(b) the substanceis aborder controlled drug or border controlled
plant; and

(c) the guantity imported or exported is a marketable quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.
(3) Absolute liahility applies to paragraph (1)(c).

(4) Subsection (1) does not apply if the person proves that he or she
neither intended, nor believed that another person intended, to sell
any of the border controlled drug or any of the border controlled
plant or its products.
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Note: A defendant bears alegal burden in relation to the mattersin
subsection (4) (see section 13.4).

307.3 Importing and exporting border controlled drugsor border
controlled plants

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and
(b) the substanceisaborder controlled drug or border controlled
plant.

Penalty: Imprisonment for 10 years or 2,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(b) is recklessness.

(3) Subsection (1) does not apply if the person proves that he or she
neither intended, nor believed that another person intended, to sell
any of the border controlled drug or any of the border controlled
plant or its products.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (3) (see section 13.4).

307.4 Importing and exporting border controlled drugsor border
controlled plants—no defencerelating to lack of
commercial intent

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and
(b) the substanceisaborder controlled drug or border controlled
plant.

Penalty: Imprisonment for 2 years, or 400 penalty units, or both.

(2) Thefault element for paragraph (1)(b) is recklessness.
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Subdivision B—Possessing unlawfully imported border
controlled drugsor border controlled plants

307.5 Possessing commer cial quantities of unlawfully imported
border controlled drugsor border controlled plants

(1) A person commits an offenceif:
(a) the person possesses a substance; and
(b) the substance was unlawfully imported; and

(c) the substanceisaborder controlled drug or border controlled
plant; and
(d) the quantity possessed isa commercia quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Absolute liahility applies to paragraphs (1)(b) and (d).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Subsection (1) does not apply if the person proves that he or she
did not know that the border controlled drug or border controlled
plant was unlawfully imported.

Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).

307.6 Possessing mar ketable quantities of unlawfully imported
border controlled drugsor border controlled plants

(1) A person commits an offenceif:
(a) the person possesses a substance; and
(b) the substance was unlawfully imported; and
(c) the substanceisaborder controlled drug or border controlled
plant; and
(d) the quantity possessed is a marketable quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Absolute liability applies to paragraphs (1)(b) and (d).
(3) Thefault element for paragraph (1)(c) is recklessness.
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(4) Subsection (1) does not apply if the person proves that he or she
neither intended, nor believed that another person intended, to sell
any of the border controlled drug or any of the border controlled
plant or its products.

(5) Subsection (1) does not apply if the person proves that he or she
did not know that the border controlled drug or border controlled
plant was unlawfully imported.

Note: A defendant bears alegal burden in relation to the mattersin
subsections (4) and (5) (see section 13.4).

307.7 Possessing unlawfully imported border controlled drugs or
border controlled plants

(1) A person commits an offenceif:
(a) the person possesses a substance; and
(b) the substance was unlawfully imported; and
(c) the substanceisaborder controlled drug or border controlled
plant.

Penalty: Imprisonment for 2 years or 400 penalty units, or both.
(2) Absolute liahility applies to paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Subsection (1) does not apply if the person proves that he or she
did not know that the border controlled drug or border controlled
plant was unlawfully imported.

Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).

Subdivision C—Possessing border controlled drugsor border
controlled plants reasonably suspected of having
been unlawfully imported

307.8 Possessing commer cial quantities of border controlled drugs
or border controlled plants reasonably suspected of
having been unlawfully imported

(1) A person commits an offenceif:
(a) the person possesses a substance; and
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(b) the substance is reasonably suspected of having been
unlawfully imported; and

(c) the substanceisaborder controlled drug or border controlled
plant; and

(d) the quantity possessed isa commercia quantity.
Penalty: Imprisonment for life or 7,500 penalty units, or both.

(2) Absolute liability applies to paragraphs (1)(b) and (d).

(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Subsection (1) does not apply if the person proves that the border
controlled drug or border controlled plant was not unlawfully
imported.

Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).

307.9 Possessing mar ketable quantities of border controlled drugs
or border controlled plants reasonably suspected of
having been unlawfully imported

(1) A person commits an offenceif:
(a) the person possesses a substance; and

(b) the substance is reasonably suspected of having been
unlawfully imported; and

(c) the substanceisaborder controlled drug or border controlled
plant; and

(d) the quantity possessed is a marketable quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Absolute liahility applies to paragraphs (1)(b) and (d).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Subsection (1) does not apply if the person proves that he or she
neither intended, nor believed that another person intended, to sell
any of the border controlled drug or any of the border controlled
plant or its products.
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(5) Subsection (1) does not apply if the person proves that the border
controlled drug or border controlled plant was not unlawfully
imported.

Note: A defendant bears alegal burden in relation to the mattersin
subsections (4) and (5) (see section 13.4).

307.10 Possessing border controlled drugsor border controlled
plantsreasonably suspected of having been unlawfully
imported

(1) A person commits an offenceif:
(a) the person possesses a substance; and

(b) the substance is reasonably suspected of having been
unlawfully imported; and

(c) the substanceisaborder controlled drug or border controlled
plant.

Penalty: Imprisonment for 2 years or 400 penalty units, or both.
(2) Absolute liahility applies to paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Subsection (1) does not apply if the person proves that the border
controlled drug or border controlled plant was not unlawfully
imported.

Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).

Subdivision D—Importing and exporting border controlled
precur sors

307.11 Importing and exporting commercial quantities of border
controlled precursors

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and
(b) either or both of the following apply:

(i) the person intendsto use any of the substance to
manufacture a controlled drug;
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(ii) the person believes that another person intendsto use
any of the substance to manufacture a controlled drug;
and

(c) the substanceisaborder controlled precursor; and
(d) the quantity imported or exported isacommercia quantity.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(c) is recklessness.
(3) Absolute liability applies to paragraph (1)(d).

307.12 Importing and exporting marketable quantities of border
controlled precursors

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and
(b) either or both of the following apply:

(i) the person intendsto use any of the substance to
manufacture a controlled drug;

(ii) the person believes that another person intends to use
any of the substance to manufacture a controlled drug;
and

(c) the substanceisaborder controlled precursor; and
(d) the quantity imported or exported is a marketable quantity.

Penalty: Imprisonment for 15 years or 3,000 penalty units, or
both.

(2) Thefault element for paragraph (1)(c) is recklessness.
(3) Absolute liability appliesto paragraph (1)(d).

(4) Subsection (1) does not apply if:

(a) inrelation to conduct covered by subparagraph (1)(b)(i)—the
person provesthat he or she neither intended, nor believed
that another person intended, to sell any of the controlled
drug so manufactured; or

(b) inrelation to conduct covered by subparagraph (1)(b)(ii)—
the person proves that, although he or she believed that the
other person intended to use the substance to manufacture a
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controlled drug, he or she did not intend to sell any of the
substance to the other person.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (4) (see section 13.4).

307.13 Importing and exporting border controlled precursors

(1) A person commits an offenceif:
(a) the person imports or exports a substance; and
(b) either or both of the following apply:

(i) the person intendsto use any of the substance to
manufacture a controlled drug;

(i) the person believes that another person intends to use
any of the substance to manufacture a controlled drug;
and

(c) the substanceisaborder controlled precursor.
Penalty: Imprisonment for 7 years or 1,400 penalty units, or both.
(2) Thefault element for paragraph (1)(c) is recklessness.

(3) Subsection (1) does not apply if:

(a) inrelation to conduct covered by subparagraph (1)(b)(i)—the
person provesthat he or she neither intended, nor believed
that another person intended, to sell any of the controlled
drug so manufactured; or

(b) in relation to conduct covered by subparagraph (1)(b)(ii)—
the person proves that, although he or she believed that the
other person intended to use the substance to manufacture a
controlled drug, he or she did not intend to sell any of the
substance to the other person.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (3) (see section 13.4).

307.14 Presumptionsfor importing and exporting border controlled
precur sors

(1) For the purposes of proving an offence against this Subdivision, if:
(a) aperson hasimported or exported a substance; and

(b) alaw of the Commonwealth required the import or export to
be authorised (however described); and
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)

©)

(4)

(c) theimport or export was not so authorised;

the person is taken to have imported or exported the substance with
the intention of using some or all of the substance to manufacture a
controlled drug.

Subsection (1) does not apply if the person proves that he or she
did not have that intention.

Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

For the purposes of proving an offence against this Subdivision, if:
(a) aperson hasimported or exported a substance; and
(b) alaw of the Commonwealth required the import or export to
be authorised (however described); and
(c) theimport or export was not so authorised;
the person is taken to have imported or exported the substance
believing that another person intends to use some or al of the
substance to manufacture a controlled drug.

Subsection (3) does not apply if the person proves that he or she
did not have that belief.

Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).
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Division 308—Possession offences

308.1 Possessing controlled drugs

(1) A person commits an offenceif:
(a) the person possesses a substance; and
(b) the substanceis acontrolled drug.

Penalty: Imprisonment for 2 years or 400 penalty units, or both.
(2) Thefault element for paragraph (1)(b) is recklessness.

(3 If:
(a) aperson ischarged with, or convicted of, an offence against
subsection (1); and
(b) the offenceisalleged to have been, or was, committed in a
State or Territory;

the person may be tried, punished or otherwise dealt with asif the

offence were an offence against the law of the State or Territory

that involved the possession or use of a controlled drug (however

described).

Note: Subsection (3) alows for drug users to be diverted from the criminal
justice system to receive the same education, treatment and support

that is available in relation to drug offences under State and Territory
laws.

(4) However, a person punished under subsection (3) must not be:

(a) sentenced to aperiod of imprisonment that exceeds the
period set out in subsection (1); or

(b) fined an amount that exceeds the amount set out in
subsection (1).

(5) Subsection (3) does not limit:
(@) Part 1B of the Crimes Act 1914; or
(b) section 68 or 79 of the Judiciary Act 1903; or

(c) any other law that providesfor alaw of a State or Territory to
apply in relation to the exercise of federal jurisdiction.
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308.2 Possessing controlled precursors

(1) A person commits an offenceif:
(a) the person possesses a substance; and

(b) the person intends to use any of the substance to manufacture
acontrolled drug; and

(c) the substanceisacontrolled precursor.
Penalty: Imprisonment for 2 years or 400 penalty units, or both.
(2) Thefault element for paragraph (1)(c) is recklessness.

(3) For the purposes of proving an offence against subsection (1), if:
(a) aperson possessed a substance; and
(b) alaw of the Commonwealth or of a State or Territory
required the possession to be authorised (however described);
and
(c) the possession was not so authorised;
the person is taken to have possessed the substance with the
intention of using some or al of the substance to manufacture a
controlled drug.

(4) Subsection (3) does not apply if the person proves that he or she
did not have that intention.

Note: A defendant bears alegal burden in relation to the matter in
subsection (4) (see section 13.4).

308.3 Possessing plant material, equipment or instructions for
commercial cultivation of controlled plants

A person commits an offence if:

(a) the person possesses a plant, a product of a plant, any
equipment or any document containing instructions for
growing a plant; and

(b) the person intends to use the plant, product, equipment or
document to cultivate a controlled plant; and

(c) the person intendsto sell, or believes that another person
intends to sell, any of the plant so cultivated or any of its
products.

Penalty: Imprisonment for 7 years or 1,400 penalty units, or both.
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308.4 Possessing substance, equipment or instructionsfor
commer cial manufactur e of controlled drugs

(1) A person commits an offenceif:

(a) the person possesses any substance (other than a controlled
precursor), any equipment or any document containing
instructions for manufacturing a controlled drug; and

(b) the person intends to use the substance, equipment or
document to manufacture a controlled drug; and

(c) the person intendsto sell, or believes that another person
intends to sell, any of the drug so manufactured.

Penalty: Imprisonment for 7 years or 1,400 penalty units, or both.

(2) For the purposes of proving an offence against subsection (1), if:
() aperson possessed atablet press; and
(b) alaw of the Commonwealth or of a State or Territory
required the possession to be authorised (however described);
and

(c) the possession was hot so authorised;

the person is taken to have possessed the tablet press with the
intention of using it to manufacture a controlled drug.

(3) Subsection (2) does not apply if the person proves that he or she
did not have that intention.

Note: A defendant bears alegal burden in relation to the matter in
subsection (3) (see section 13.4).
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Division 309—Dr ug offences involving children

309.1 Children not criminally responsible for offences against this
Division
A child is not criminally responsible for an offence against this
Division.
Note: For the purposes of this Part, a child is an individual under 18 years of
age (see section 300.2).

309.2 Supplying controlled drugsto children

(1) A person commits an offenceif:
(a) the person supplies a substance to an individual; and
(b) theindividual isachild; and
(c) the substanceisa controlled drug.

Penalty: Imprisonment for 15 years or 3,000 penalty units, or
both.

(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

309.3 Supplying marketable quantities of controlled drugsto
children for trafficking

(1) A person commits an offenceif:
(a) the person supplies a substance to an individual; and
(b) theindividual isachild; and
(c) the substanceisa controlled drug; and
(d) the quantity supplied is a marketable quantity; and
(e) the person supplies the controlled drug believing that the
child intends to sell any of it.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.
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(4) Absolute liability appliesto paragraph (1)(d).

Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(d).

309.4 Supplying controlled drugsto children for trafficking

(1) A person commits an offenceif:
(a) the person supplies a substance to an individual; and
(b) theindividua isachild; and
(c) the substanceisacontrolled drug; and

(d) the person supplies the controlled drug believing that the
child intends to sell any of it.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

309.5 Presumption wheretrafficable quantities areinvolved

(1) For the purposes of proving an offence against section 309.3 or
309.4, if a person has supplied atrafficable quantity of a substance
to achild, the person is taken to have done so believing that the
child intended to sell some or all of it.

(2) Subsection (1) does not apply if the person proves that he or she
did not have that belief.

Note: A defendant bears alegal burden in relation to the matter in
subsection (2) (see section 13.4).

309.6 Meaning of procuresan individual to traffic

(1) For the purposes of this Part, a person procures an individual to
traffic in a substance if:
(a) the person procures the individua to sell the substance; or
(b) the person, with the intention of selling any of the substance
or believing that another person intendsto sell any of the
substance, procures the individual to prepare the substance
for supply or to transport the substance; or
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(c) the person, with the intention of selling any of the substance
or assisting another person to sell any of the substance,
procures the individual to guard or conceal the substance.

(2) For the purposes of paragraph (1)(b), preparing a substance for
supply includes packaging the substance or separating the
substance into discrete units.

309.7 Procuring children for trafficking marketable quantities of
controlled drugs

(1) A person commits an offenceif:

(a) the person procures an individual to traffic in a quantity of a
substance; and

(b) theindividual isachild; and
(c) the substanceisacontrolled drug; and
(d) the quantity isamarketable quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Absolute liability appliesto paragraph (1)(d).
Note: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(d).

309.8 Procuring children for trafficking controlled drugs

(1) A person commits an offenceif:

(a) the person procures an individual to traffic in a substance;
and

(b) theindividua isachild; and
(c) the substanceisacontrolled drug.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.
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309.9 Meaning of procures an individual to pre-traffic

For the purposes of this Part, a person procures an individual to
pre-traffic in a substance if the person procures the individua to
sell the substance believing that the person to whom the substance
is sold intends to use any of the substance to manufacture a
controlled drug.

309.10 Procuring children for pre-trafficking marketable quantities
of controlled precursors

(1) A person commits an offenceif:

(a) the person procures an individual to pre-traffic in a quantity
of asubstance; and

(b) theindividual isachild; and
(c) the substanceisacontrolled precursor; and
(d) the quantity isamarketable quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Strict liability applies to paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Absolute liability appliesto paragraph (1)(d).

Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(d).

309.11 Procuring children for pre-trafficking controlled precursors

(1) A person commits an offenceif:

(a) the person procures an individual to pre-trafficin a
substance; and

(b) theindividual isachild; and
(c) the substanceisa controlled precursor.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.
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309.12 Procuring children for importing or exporting marketable
guantities of border controlled drugsor border controlled
plants

(1) A person commits an offenceif:

(a) the person procures an individual to import or export a
substance; and

(b) theindividual isachild; and

(c) the substanceisaborder controlled drug or border controlled
plant; and

(d) the quantity imported or exported is a marketable quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Absolute liahility applies to paragraph (1)(d).

Note: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(d).

(5) Subsection (1) does not apply if the person proves that he or she
neither intended, nor believed that another person intended, to sell
any of the border controlled drug or any of the border controlled
plant or its products.

Notel: A defendant bearsalegal burden in relation to the mattersin
subsection (5) (see section 13.4).

Note2: A person who does not commit an offence against this section because
he or she proves the matters in subsection (5) may, however, have
committed an offence against section 309.2 (supplying controlled
drugs to children).

309.13 Procuring children for importing or exporting border
controlled drugsor border controlled plants

(1) A person commits an offenceif:
(a) the person procures an individual to import or export a
substance; and
(b) theindividual isachild; and
(c) the substanceisaborder controlled drug or border controlled
plant.
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Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Strict liability appliesto paragraph (1)(b).
(3) Thefault element for paragraph (1)(c) is recklessness.

(4) Subsection (1) does not apply if the person proves that he or she
neither intended, nor believed that another person intended, to sell
any of the border controlled drug or any of the border controlled
plant or its products.

Notel: A defendant bearsalegal burden in relation to the mattersin
subsection (4) (see section 13.4).

Note2: A person who does not commit an offence against this section because
he or she proves the matters in subsection (4) may, however, have
committed an offence against section 309.2 (supplying controlled
drugs to children).

309.14 Procuring children for importing or exporting marketable
quantities of border controlled precursors

(1) A person commits an offenceif:

(a) the person procures an individual to import or export a
substance; and

(b) either or both of the following apply:

(i) the person intendsto use any of the substance to
manufacture a controlled drug;

(ii) the person believes that another person intendsto use
any of the substance to manufacture a controlled drug;
and

(c) theindividua isachild; and
(d) the substanceis aborder controlled precursor; and
(e) the quantity imported or exported is a marketable quantity.

Penalty: Imprisonment for life or 7,500 penalty units, or both.
(2) Strict liability applies to paragraph (1)(c).
(3) Thefault element for paragraph (1)(d) is recklessness.

(4) Absolute liability appliesto paragraph (1)(e).

Note: Section 313.4 provides a partia defence in relation to the matter in
paragraph (1)(e).
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(5) Subsection (1) does not apply if:

(a) in relation to conduct covered by subparagraph (1)(b)(i)—the
person provesthat he or she neither intended, nor believed
that another person intended, to sell any of the controlled
drug so manufactured; or

(b) inrelation to conduct covered by subparagraph (1)(b)(ii)—
the person proves that, although he or she believed that the
other person intended to use the substance to manufacture a
controlled drug, he or she did not intend to sell any of the
substance to the other person.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (5) (see section 13.4).

309.15 Procuring children for importing or exporting border
controlled precursors

(1) A person commits an offenceif:

(a) the person procures an individual to import or export a
substance; and

(b) either or both of the following apply:

(i) the person intendsto use any of the substance to
manufacture a controlled drug;

(ii) the person believes that another person intendsto use
any of the substance to manufacture a controlled drug;
and

(c) theindividua isachild; and
(d) the substanceis aborder controlled precursor.

Penalty: Imprisonment for 25 years or 5,000 penalty units, or
both.

(2) Strict liability applies to paragraph (1)(c).
(3) Thefault element for paragraph (1)(d) is recklessness.

(4) Subsection (1) does not apply if:
(a) in relation to conduct covered by subparagraph (1)(b)(i)—the
person provesthat he or she neither intended, nor believed
that another person intended, to sell any of the controlled
drug so manufactured; or
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(b) inrelation to conduct covered by subparagraph (1)(b)(ii)—
the person proves that, although he or she believed that the
other person intended to use the substance to manufacture a
controlled drug, he or she did not intend to sell any of the
substance to the other person.

Note: A defendant bears alegal burden in relation to the mattersin
subsection (4) (see section 13.4).
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Division 310—Harm and danger to children under 14 from
serious drug offences

310.1 Children not criminally responsible for offences against this
Division
A child isnot criminally responsible for an offence against this
Division.
Note: For the purposes of this Part, achild is an individual under 18 years of
age (see section 300.2).

310.2 Danger from exposureto unlawful manufacturing

(1) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct gives rise to adanger of serious harmto an
individual; and
(c) theindividua isunder 14 years of age; and
(d) the danger exists because the individual is exposed to the

manufacture of a controlled drug or a controlled precursor;
and

(e) the manufacture is an offence against this Part, or would be
an offence against this Part if the manufacture were for a
commercia purpose (see section 305.2).

Penalty: Imprisonment for 9 years or 1,800 penalty units, or both.

Note: A person can commit an offence against subsection (1) without being
involved in the unlawful manufacture of controlled drugs or controlled
precursors. The person need only expose a child under 14 to the
danger of serious harm from such manufacture.

(2) Strict liability appliesto paragraphs (1)(c) and (e).

(3) For the purposes of subsection (1), if a person’s conduct exposes
another person to the risk of catching a disease that may giverise
to adanger of serious harm to the other person, the conduct is
taken to giverise to a danger of serious harm to the other person.

(4) For the purposes of subsection (1), aperson’s conduct givesriseto
adanger of serious harm if the conduct is ordinarily capable of
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creating areal, and not merely atheoretical, danger of serious
harm.

(5) For the purposes of subsection (1), aperson’s conduct may give
rise to adanger of serious harm whatever the statistical or
arithmetical calculation of the degree of risk of serious harm
involved.

(6) Inaprosecution for an offence against subsection (1), it is not
necessary to prove:

(a) that a person was actually placed in danger of serious harm
by the conduct concerned; or

(b) that aparticular person committed the offence mentioned in
paragraph (1)(e).
(7) If, inaprosecution for an offence against subsection (1), the
conduct of the defendant for the purposes of paragraph (1)(a) is

alleged to be an omission, the fault element for that omission is
recklessness.

310.3 Harm from exposur e to unlawful manufacturing

(1) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct causes harm to an individual; and
(c) theindividua isunder 14 years of age; and

(d) the harm is caused because the individual is exposed to the
manufacture of a controlled drug or a controlled precursor;
and

(e) the manufactureisan offence against this Part, or would be

an offence against this Part if the manufacture were for a
commercia purpose (see section 305.2).

Penalty: Imprisonment for 9 years or 1,800 penalty units, or both.

Note: A person can commit an offence against this section without being
involved in the unlawful manufacture of controlled drugs or controlled
precursors. The person need only cause harm to a child under 14 by
exposing the child to such manufacture.

(2) Strict liability applies to paragraphs (1)(c) and (e).
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(3) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that a particular person committed the offence
mentioned in paragraph (1)(€).

(4) If, inaprosecution for an offence against subsection (1), the
conduct of the defendant for the purposes of paragraph (1)(a) is
alleged to be an omission, the fault element for that omission is
recklessness.

310.4 Aggravated offences—manufacturing controlled drugs and
controlled precursors

(1) If the prosecution intends to prove an aggravated offence, the
charge must allege the relevant aggravated offence.

(2) For the purposes of this Part, an offence against section 305.4 or
305.5 is an aggravated offence if:

(@) the commission of the offence exposes an individual to the
manufacture of a controlled drug; and

(b) theindividual is under 14 years of age.

(3) For the purposes of this Part, an offence against section 306.2,
306.3 or 306.4 is an aggravated offence if:

(&) the commission of the offence exposes an individual to:

(i) acontrolled precursor intended to be used for the
manufacture of a controlled drug; or

(if) the manufacture of a controlled precursor; and
(b) theindividual isunder 14 years of age.

(4) Thefault element for paragraphs (2)(a) and (3)(a) is recklessness.
(5) Strict liability appliesto paragraphs (2)(b) and (3)(b).
(6) Subsections (2) and (3) do not apply if the commission of the

offence does not give rise to adanger of harm to the individual.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3)).

(7) For the purposes of this section, if the commission of an offence
exposes a person to the risk of catching a disease that may giverise
to adanger of harm to the person, the commission of the offenceis
taken to giverise to a danger of harm to the person.
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(8) For the purposes of this section, the commission of an offence
givesriseto adanger of harm if the commission of the offenceis
ordinarily capable of creating areal, and not merely atheoretical,
danger of harm.

(9) For the purposes of this section, the commission of an offence may
giveriseto adanger of harm whatever the statistical or arithmetical
calculation of the degree of risk of harm involved.
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Division 311—Combining quantities of drugs, plants or

precursors

Subdivision A—Combining different par cels on the same

occasion

311.1 Combining different parcels on the same occasion

(1) If, on the same occasion, a person:

(a) trafficsin different parcels of controlled drugs
(Division 302); or

(b) cultivates different parcels of controlled plants
(Division 303); or

(c) sdlsdifferent parcels of controlled plants (Division 304); or

(d) manufactures different parcels of controlled drugs
(Division 305); or

(e) pre-trafficsin different parcels of controlled precursors
(Division 306); or

(f) imports or exports different parcels of border controlled
drugs or border controlled plants (Subdivision A of
Division 307); or

(g) possesses different parcels of unlawfully imported border
controlled drugs or border controlled plants (Subdivision B
of Division 307); or

(h) possesses different parcels of border controlled drugs or
border controlled plants reasonably suspected of having been
unlawfully imported (Subdivision C of Division 307); or

(i) imports or exports different parcels of border controlled
precursors (Subdivision D of Division 307); or

(1) suppliesdifferent parcels of controlled drugsto a child for
trafficking (sections 309.3 and 309.4); or

(K) procuresa child to traffic in different parcels of controlled
drugs (sections 309.7 and 309.8); or

(I) procures achild to pre-traffic in different parcels of
controlled precursors (sections 309.10 and 309.11); or
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(m) procures achild to import or export different parcels of
border controlled drugs or border controlled plants
(sections 309.12 and 309.13); or
(n) procuresachild to import or export different parcels of
border controlled precursors (sections 309.14 and 309.15);
the person may be charged with a single offence against this Part in
respect of all or any of the different parcels of drugs, plants or
precursors.

(2) The quantity of the drugs, plants or precursors for the purposes of
the offence is the sum of the quantities of the drugs, plants or
precursorsin the different parcels.

Note: See section 312.2 for working out quantities where different kinds of

controlled or border controlled drugs, plants or precursors are
involved.

(3) If the prosecution intends to rely on this Subdivision, particulars of
each parcel of drugs, plants or precursors must be set out in the
charge.

(4) This Subdivision does not prevent a person being charged with
separate offences in respect of different parcels of drugs, plants or
precursors.

Subdivision B—Combining par cels from organised commer cial
activities

311.2 Businessof trafficking controlled drugs

(1) In proceedingsfor an offence against:
(a) section 302.2 (trafficking commercia quantities of controlled
drugs); or
(b) section 302.3 (trafficking marketable quantities of controlled
drugs);
the prosecution may prove the element of the offence relating to
the quantity of controlled drug by proving:
(c) that the defendant was engaged in an organised commercial
activity that involved repeated trafficking in controlled drugs,
and
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(d) that the relevant quantity of a controlled drug, or of a
combination of controlled drugs, was trafficked in the course
of that activity.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled drugs are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(d).

(2) For the purposes of subsection (1) it is not necessary for the

prosecution to specify or prove:
(a) the exact date of each occasion of trafficking; or
(b) the exact quantity trafficked on each occasion.

(3) Section 302.5 (presumption where trafficable quantities are

involved) does not apply to an offence prosecuted in accordance
with subsection (1).

311.3 Business of pre-trafficking by selling controlled precursors

(1) Inproceedings for an offence against:

)

(a) section 306.2 (pre-trafficking commercial quantities of
controlled precursors); or

(b) section 306.3 (pre-trafficking marketable quantities of
controlled precursors);

where the alleged conduct of the defendant involves pre-trafficking
by selling controlled precursors, the prosecution may prove the
element of the offence relating to the quantity of controlled
precursor by proving:

(c) that the defendant was engaged in an organised commercial
activity that involved repeated pre-trafficking by selling
controlled precursors; and

(d) that the relevant quantity of a controlled precursor, or of a
combination of controlled precursors, was pre-trafficked by
salein the course of that activity.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled precursors are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(d).

For the purposes of subsection (1) it is not necessary for the
prosecution to specify or prove:
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(a) the exact date of each occasion of pre-trafficking; or
(b) the exact quantity pre-trafficked on each occasion.

311.4 Businessof importing or exporting border controlled drugsor
border controlled plants

(1) Inproceedings for an offence against:

(a) section 307.1 (importing and exporting commercial
quantities of border controlled drugs or border controlled
plants); or

(b) section 307.2 (importing and exporting marketable quantities
of border controlled drugs or border controlled plants);

the prosecution may prove the element of the offence relating to
the quantity of border controlled drug or border controlled plant by
proving:

(c) that the defendant was engaged in an organised commercial
activity that involved repeated importing or exporting of
border controlled drugs or border controlled plants, or both;
and

(d) that the relevant quantity of a border controlled drug or
border controlled plant or both, or of a combination of border
controlled drugs or border controlled plants or both, was
imported or exported in the course of that activity.

Note: See section 312.2 for working out quantities where different kinds of
border controlled drugs or border controlled plants are involved.

(2) For the purposes of subsection (1) it is not necessary for the
prosecution to specify or prove:

(a) the exact date of each occasion of import or export; or
(b) the exact quantity imported or exported on each occasion.

311.5 Business of importing or exporting border controlled
precursors

(1) Inproceedings for an offence against:
() section 307.11 (importing and exporting commercial
quantities of border controlled precursors); or
(b) section 307.12 (importing and exporting marketable
quantities of border controlled precursors);
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the prosecution may prove the element of the offence relating to
the quantity of border controlled precursor by proving:

(c) that the defendant was engaged in an organised commercial
activity that involved repeated importing or exporting of
border controlled precursors; and

(d) that the relevant quantity of aborder controlled precursor, or
of a combination of border controlled precursors, was
imported or exported in the course of that activity.

Note: See section 312.2 for working out quantities where different kinds of
border controlled precursors are involved.

(2) For the purposes of subsection (1) it is not necessary for the
prosecution to specify or prove:
(a) the exact date of each occasion of import or export; or
(b) the exact quantity imported or exported on each occasion.

311.6 Business of supplying controlled drugsto children

(1) Inproceedings for an offence against section 309.3 (supplying
marketable quantities of controlled drugsto children for
trafficking), the prosecution may prove the element of the offence
relating to the quantity of controlled drug by proving:

(a) that the defendant was engaged in an organised commercial
activity that involved repeated supplying of drugsto children
for trafficking; and

(b) that the relevant quantity of a controlled drug, or of a
combination of controlled drugs, was supplied to children in
the course of that activity.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled drugs are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (1)(b).
(2) For the purposes of subsection (1) it is not necessary for the
prosecution to specify or prove:
(a) the exact date of each occasion of supply; or
(b) the exact quantity supplied on each occasion.

(3) Section 309.5 (presumption where trafficable quantities are
involved) does not apply to an offence prosecuted in accordance
with subsection (1).
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311.7 General rules—combining parcels from or ganised commer cial
activities
(2) If, in proceedings for an offence, the prosecution intends to rely on
section 311.2, 311.3, 311.4, 311.5 or 311.6:
(a) thefact that it intends to do so must be set out in the charge;
and

(b) adescription of the conduct alleged for the purposes of that
section must be set out in the charge or provided to the
accused within areasonable time before the proceedings.

(2) If:

(a) an occasion of trafficking, pre-trafficking, importing or
exporting or supplying is alleged in proceedings against a
person for an offence prosecuted in accordance with
section 311.2, 311.3, 311.4, 311.5 or 311.6; and

(b) the person is convicted or acquitted of the offence;

that occasion must not be alleged in proceedings against the person
for another offence against this Part.

3 If:

(a) an occasion of trafficking, pre-trafficking, importing or
exporting or supplying is alleged in proceedings against a
person for an offence against this Part; and

(b) the person is convicted or acquitted of the offence;

that occasion must not be alleged in proceedings against the person
for an offence prosecuted in accordance with section 311.2, 311.3,
311.4,311.50r 311.6.

(4) Subject to subsections (2) and (3), this Subdivision does not
prevent a person being charged with separate offencesin respect of
conduct on different occasions.

Subdivision C—Combining par cels from multiple offences

311.8 Multiple offences—trafficking controlled drugs

The prosecution may prove an offence against Division 302
(trafficking controlled drugs) by proving:
(a) that the defendant committed offences against that Division
on different occasions; and
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(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and

(c) that the relevant quantity (in sum) of a controlled drug, or of
a combination of controlled drugs, was trafficked during the
commission of those offences.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled drugs are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.9 Multiple offences—cultivating controlled plants

The prosecution may prove an offence against Division 303
(commercia cultivation of controlled plants) by proving:
(a) that the defendant committed offences against that Division
on different occasions; and
(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and
(c) that the relevant quantity (in sum) of a controlled plant, or of
a combination of controlled plants, was cultivated during the
commission of those offences.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled plants are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.10 Multiple offences—selling controlled plants

The prosecution may prove an offence against Division 304
(selling controlled plants) by proving:
(a) that the defendant committed offences against that Division
on different occasions; and

(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and

(c) that the relevant quantity (in sum) of a controlled plant, or of
a combination of controlled plants, was sold during the
commission of those offences.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled plants are involved.
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Note2:  Section 313.4 provides a partia defence in relation to the matter in
paragraph (c).

311.11 Multiple offences—manufacturing controlled drugs

The prosecution may prove an offence against Division 305
(commercial manufacture of controlled drugs) by proving:
(a) that the defendant committed offences against that Division
on different occasions; and
(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and
(c) that the relevant quantity (in sum) of a controlled drug, or of
acombination of controlled drugs, was manufactured during
the commission of those offences.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled drugs are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.12 Multiple offences—pre-trafficking controlled precursors

The prosecution may prove an offence against Division 306
(pre-trafficking controlled precursors) by proving:
(a) that the defendant committed offences against that Division
on different occasions; and
(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and
(c) that the relevant quantity (in sum) of a controlled precursor,
or of acombination of controlled precursors, was
pre-trafficked during the commission of those offences.

Notel:  Seesection 312.2 for working out quantities where different kinds of
controlled precursors are involved.

Note2:  Section 313.4 provides a partial defence in relation to the matter in
paragraph (c).

311.13 Multiple offences—importing or exporting border controlled
drugsor border controlled plants

The prosecution may prove an offence against Subdivision A of
Division 307 (importing and exporting border controlled drugs or
border controlled plants) by proving:
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(a) that the defendant committed offences against that
Subdivision on different occasions; and

(b) that each of those offences was committed within a period of
not more than 30 days from another of those offences; and

(c) that the relevant quantity (in sum) of a border controlled drug
or border controlled plant or both, or of a combination of
border controlled drugs or border controlled plants or both,
was imported or exported during the commission of those
offences.

Note: See section 312.2 for working out quantities where different kinds of
border controlled drugs or border controlled plants are involved.

311.14 Multiple offences—possessing unlawfully imported border
controlled drugs or border controlled plants

The prosecution may prove an offence against Subdivision B of
Division 307 (possessing unlawfully imported border controlled
drugs or border controlled plants) by proving:
(a) that the defendant committed offences against that
Subdivision on different occasions; and
(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and
(c) that the relevant quantity (in sum) of a border controlled drug
or border controlled plant or both, or of a combination of
border controlled drugs or border controlled plants or both,
was possessed by the defendant during the commission of
those offences.

Note: See section 312.2 for working out quantities where different kinds of
border controlled drugs or border controlled plants are involved.

311.15 Multiple offences—possessing border controlled drugs or
border controlled plantsreasonably suspected of having
been unlawfully imported

The prosecution may prove an offence against Subdivision C of
Division 307 (possessing border controlled drugs or border
controlled plants reasonably suspected of having been unlawfully
imported) by proving:
(a) that the defendant committed offences against that
Subdivision on different occasions; and

356 Criminal Code Act 1995



The Criminal Code Schedule

Dangersto the community Chapter 9

Serious drug offences Part 9.1

Combining quantities of drugs, plants or precursors Division 311

Section 311.16

(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and

(c) that the relevant quantity (in sum) of a border controlled drug
or border controlled plant or both, or of a combination of
border controlled drugs or border controlled plants or both,
was possessed by the defendant during the commission of
those offences.

Note: See section 312.2 for working out quantities where different kinds of
border controlled drugs or border controlled plants are involved.

311.16 Multiple offences—importing or exporting border controlled
precur sors

The prosecution may prove an offence against Subdivision D of
Division 307 (importing and exporting border controlled
precursors) by proving:
(a) that the defendant committed offences against that
Subdivision on different occasions; and
(b) that each of those offences was committed within a period of
not more than 30 days from another of those offences; and
(c) that the relevant quantity (in sum) of a border controlled
precursor, or of a combination of border controlled
precursors, was imported or exported during the commission
of those offences.

Note: See section 312.2 for working out quantities where different kinds of
border controlled precursors are involved.

311.17 Multiple offences—supplying controlled drugsto children for
trafficking

The prosecution may prove an offence against section 309.3
(supplying marketable quantities of controlled drugs to children for
trafficking) by proving:

(a) that the defendant committed offences against section 309.4
(supplying controlled drugsto children for trafficking) on
different occasions; and

(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and
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(c) that the relevant quantity (in sum) of a controlled drug, or of
acombination of controlled drugs, was supplied during the
commission of those offences.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled drugs are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.18 Multiple offences—procuring children for trafficking

controlled drugs

The prosecution may prove an offence against section 309.7
(procuring children for trafficking marketable quantities of
controlled drugs) by proving:

(a) that the defendant committed offences against section 309.8
(procuring children for trafficking controlled drugs) on
different occasions; and

(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and

(c) that the relevant quantity (in sum) of a controlled drug, or of
acombination of controlled drugs, was trafficked during the
commission of those offences.

Notel:  Seesection 312.2 for working out quantities where different kinds of
controlled drugs are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.19 Multiple offences—procuring children for pre-trafficking

controlled precursors

The prosecution may prove an offence against section 309.10
(procuring children for pre-trafficking marketable quantities of
controlled precursors) by proving:
(a) that the defendant committed offences against section 309.11
(procuring children for pre-trafficking controlled precursors)
on different occasions; and

(b) that each of those offences was committed within a period of
not more than 7 days from another of those offences; and
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(c) that the relevant quantity (in sum) of a controlled precursor,
or of acombination of controlled precursors, was
pre-trafficked during the commission of those offences.

Note 1: See section 312.2 for working out quantities where different kinds of
controlled precursors are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.20 Multiple offences—procuring children for importing or
exporting border controlled drugsor border controlled
plants

The prosecution may prove an offence against section 309.12
(procuring children for importing or exporting marketable
guantities of border controlled drugs or border controlled plants)
by proving:

(a) that the defendant committed offences against section 309.13
(procuring children for importing or exporting border
controlled drugs or border controlled plants) on different
occasions; and

(b) that each of those offences was committed within a period of
not more than 30 days from another of those offences; and

(c) that the relevant quantity (in sum) of a border controlled drug
or border controlled plant or both, or of a combination of
border controlled drugs or border controlled plants or both,
was imported or exported during the commission of those
offences.

Note 1: See section 312.2 for working out quantities where different kinds of
border controlled drugs or border controlled plants are involved.

Note 2: Section 313.4 provides a partial defencein relation to the matter in
paragraph (c).

311.21 Multiple offences—procuring children for importing or
exporting border controlled precursors

The prosecution may prove an offence against section 309.14
(procuring children for importing or exporting marketable
guantities of border controlled precursors) by proving:
(a) that the defendant committed offences against section 309.15
(procuring children for importing or exporting border
controlled precursors) on different occasions; and
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(b) that each of those offences was committed within a period of
not more than 30 days from another of those offences; and

(c) that the relevant quantity (in sum) of a border controlled
precursor, or of a combination of border controlled
precursors, was imported or exported during the commission
of those offences.

Notel:  Seesection 312.2 for working out quantities where different kinds of
border controlled precursors are involved.

Note2:  Section 313.4 provides a partia defence in relation to the matter in
paragraph (c).

311.22 General rules—combining parcels from multiple offences

(1) If the prosecution intends to rely on a section of this Subdivision,
the particulars of the offences alleged to have been committed on
the different occasions must be set out in the charge.

(2) The same parcel of controlled drugs, controlled plants, controlled
precursors, border controlled drugs, border controlled plants or
border controlled precursors must not be counted more than once
for the purposes of this Subdivision.

Example: A person isin possession of a quantity of acontrolled drug for sale on
one day (the first occasion) and sellsthat particular quantity the next

day (the second occasion). Only the quantity trafficked on one of
those occasions may be counted.

(3) This Subdivision does not prevent a person being charged with
separate offences in respect of conduct on different occasions.
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Division 312—Working out quantities of drugs, plantsor
precur sors

312.1 Working out quantities of drugsand precursorsin mixtures

(1) If an alleged offence against this Part involves a quantity of a
controlled drug in a mixture of substances, the prosecution may
prove the quantity of the controlled drug involved:

(@) by proving that the mixture contains that quantity of the pure
form of the controlled drug; or

(b) if such aquantity is specified in Division 314 for the
controlled drug in a mixture—by proving that quantity of the
mixture.

(2) If an alleged offence against this Part involves a quantity of a
controlled precursor in a mixture of substances, the prosecution
may prove the quantity of the controlled precursor involved by
proving that the mixture contains that quantity of the pure form of
the controlled precursor.

(3) If an alleged offence against this Part involves a quantity of a
border controlled drug in a mixture of substances, the prosecution
may prove the quantity of the border controlled drug involved:

(a) by proving that the mixture contains that quantity of the pure
form of the border controlled drug; or

(b) if such aquantity is specified in Division 314 for the border
controlled drug in a mixture—by proving that quantity of the
mixture.

(4) If an dleged offence against this Part involves a quantity of a
border controlled precursor in a mixture of substances, the
prosecution may prove the quantity of the border controlled
precursor involved by proving that the mixture contains that
guantity of the pure form of the border controlled precursor.

312.2 Working out quantities wher e different kinds of drugs, plants
or precursorsareinvolved

(1) Thissection appliesif aperson is charged with a single offence
against this Part that involves:
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(a) trafficking in more than one kind of controlled drug; or
(b) cultivating more than one kind of controlled plant; or

(c) sdlling more than one kind of controlled plant; or

(d) manufacturing more than one kind of controlled drug; or

(e) pre-trafficking in more than one kind of controlled precursor;
or

(f) importing or exporting more than one kind of border
controlled drug or border controlled plant; or

(g) possessing more than one kind of unlawfully imported border
controlled drug or border controlled plant; or

(h) possessing more than one kind of border controlled drug or
border controlled plant reasonably suspected of having been
unlawfully imported; or

(i) importing or exporting more than one kind of border
controlled precursor; or

(1) supplying more than one kind of controlled drug to a child
for trafficking; or

(K) procuring a child to traffic in more than one kind of
controlled drug; or

() procuring a child to pre-traffic in more than one kind of
controlled precursor; or

(m) procuring achild to import or export more than one kind of
border controlled drug or border controlled plant; or

(n) procuring achild to import or export more than one kind of
border controlled precursor.

(2) Thefollowing apply for the purposes of working out the quantity
of controlled drugs, controlled plants, controlled precursors, border
controlled drugs, border controlled plants or border controlled
precursors involved in the offence:

(a) the quantity of the drugs or plantsis atrafficable quantity if
the sum of the requisite fractions of the trafficable quantity of
each of those drugs or plantsis equal to or greater than one;

(b) the quantity of drugs, plants or precursorsis a marketable
quantity if the sum of the requisite fractions of the
marketable quantity of each of those drugs, plants or
precursorsis equal to or greater than one;

(c) the quantity of drugs, plants or precursorsisacommercial
quantity if the sum of the requisite fractions of the
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commercia quantity of each of those drugs, plants or
precursorsis equal to or greater than one.

(3) For the purposes of this Part, requisite fraction means:

(a) in relation to atrafficable quantity of a controlled drug or
controlled plant, the actual quantity of the drug or plant
divided by the smallest trafficable quantity of the drug or
plant; or

(b) inrelation to a marketable quantity of a controlled drug,
controlled plant, controlled precursor, border controlled drug,
border controlled plant or border controlled precursor, the
actual quantity of the drug, plant or precursor divided by the
smallest marketable quantity of the drug, plant or precursor;
or

(c) inrelation to acommercial quantity of a controlled drug,
controlled plant, controlled precursor, border controlled drug,
border controlled plant or border controlled precursor, the
actual quantity of the drug, plant or precursor divided by the
smallest commercial quantity of the drug, plant or precursor.

(4) If thissection appliesin relation to a controlled drug in a mixture
of substances, the requisite fraction of atrafficable, marketable or
commercia quantity of the controlled drug may be calcul ated:

(a) onthe basis of the quantity of the controlled drug in pure
form; or

(b) if such aquantity is specified in Division 314 for the
controlled drug in a mixture—on the basis of the quantity of
the mixture.

(5) If thissection appliesin relation to aborder controlled drug in a
mixture of substances, the requisite fraction of a marketable or
commercia quantity of the border controlled drug may be
calculated:

() onthe basis of the quantity of the border controlled drug in
pure form; or

(b) if such aquantity is specified in Division 314 for the border
controlled drug in a mixture—on the basis of the quantity of
the mixture.
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Division 313—Defences and alter native verdicts

313.1 Defence—conduct justified or excused by or under alaw of a
Stateor Territory

This Part, other than Division 307, does not apply in relation to
conduct if:

(a) aperson engagesin the conduct in a State or Territory; and

(b) the conduct isjustified or excused by or under alaw of that
State or Territory.

Note 1: A defendant bears an evidential burden in relation to the mattersin
this section (see subsection 13.3(3)).

Note2: A personisnot criminally responsible for an offence against this Part
if the person’s conduct is justified or excused by or under another
Commonwealth law (see section 10.5). In 2005, Commonwealth laws
that authorised importation, possession or use of controlled drugs,
controlled plants, controlled precursors, border controlled drugs,
border controlled plants or border controlled precursors included the
Customs Act 1901, the Narcotic Drugs Act 1967 and the Crimes Act
1914.

313.2 Defence—reasonable belief that conduct isjustified or excused
by or under alaw

A person is not criminally responsible for an offence against this
Part if:

(a) at thetime of the conduct constituting the offence, the person
was under a mistaken but reasonable belief that the conduct
was justified or excused by or under alaw of the
Commonwealth or of a State or Territory; and

(b) had the conduct been so justified or excused—the conduct
would not have constituted the offence.

Note: A defendant bears an evidential burden in relation to the matter in
paragraph (a) (see subsection 13.3(3)).

313.3 Alternative verdict—offence not proved

If:

(a) inaprosecution for an offence against this Part, the trier of
fact:
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(i) isnot satisfied that the defendant is guilty of the alleged
offence; but
(i) issatisfied, beyond reasonable doubt, that the defendant
is guilty of another offence against this Part; and
(b) the maximum penalty for the other offence is not greater than
the maximum penalty for the alleged offence;
the trier of fact may find the defendant not guilty of the alleged
offence but guilty of the other offence, so long as the defendant has
been accorded procedural fairnessin relation to that finding of
guilt.

313.4 Alternative verdict—mistake asto quantity of drug, plant or
precur sor

(1) Thissection appliesif:
(@) an offence against this Part (other than Division 307) is
prosecuted; and

(b) the offence involves acommercial quantity or a marketable
quantity of a controlled drug, controlled plant, controlled
precursor, border controlled drug, border controlled plant or
border controlled precursor; and

(c) thetrier of fact would, apart from this section, have found the
defendant guilty of the offence.

(2 If:
(a) the defendant proves that, at the time of the alleged offence,

he or she was under a mistaken belief about the quantity of
the drug, plant or precursor; and

(b) if the mistaken belief had been correct, the defendant would
have been guilty of another offence against this Part; and

(c) the maximum penalty for the other offence is less than the
maximum penalty for the alleged offence;

the trier of fact may find the defendant:
(d) not guilty of the alleged offence; but
(e) guilty of the other offence.

Note: A defendant bears alegal burden in relation to the matter in
paragraph (2)(a) (see section 13.4).
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313.5 Alternative verdict—mistake asto identity of drug, plant or

precur sor

(1) Thissection appliesif:
(a) an offence against this Part (other than Division 307) is
prosecuted; and

(b) the offence involves a controlled drug, controlled plant,
controlled precursor, border controlled drug, border
controlled plant or border controlled precursor; and

(c) thetrier of fact would, apart from this section, have found the
defendant guilty of the offence.

(2) If:
(a) the defendant proves that, at the time of the alleged offence,
he or she was under a mistaken belief about the identity of
the drug, plant or precursor; and

(b) if the mistaken belief had been correct, the defendant would
have been guilty of another offence against this Part; and

(c) the maximum penalty for the other offence is less than the
maximum penalty for the alleged offence;

the trier of fact may find the defendant:
(d) not guilty of the alleged offence; but
(e) guilty of the other offence.

Note: A defendant bears alegal burden in relation to the matter in
paragraph (2)(a) (see section 13.4).
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Division 314—Drugs, plants, precur sorsand quantities

314.1 Controlled drugs

(1) Thefollowing table lists controlled drugs and sets out quantities:

Controlled drugs and guantities

Controlled drug Trafficable  Marketable Commercial
quantity quantity quantity
(grams) (grams) (kilograms)
1 Amphetamine 2.0 250.0 0.75
2 Cannabis (in any form, 250.0 25,000.0 125.0
including flowering or
fruiting tops, leaves, seeds
or stalks, but not including
Cannabisresin or Cannabis
fibre)
3 Cannabisresin 20.0 25,000.0 125.0
4 Cocaine 20 250.0 20
5 Gammabutyrolactone 0.5 250.0 1.0
(GBL)
6 4-Hydroxybutanoic acid 0.5 250.0 1.0
(GHB)
7 Heroin (diacetylmorphine) 2.0 250.0 15
8 Lysergide (LSD) 0.002 0.05 0.002
9 M ethamphetamine 2.0 250.0 0.75
10  3,4-Methylenedioxyampheta 0.5 100.0 0.75
mine (MDA)
11  3,4-Methylenedioxymetham 05 100.0 05
phetamine (MDMA)
12 Opium 20.0 10,000.0 20.0
13 Psilocine 2.0 1,000.0 2.0
14  Psilocybine 2.0 1,000.0 2.0
15  Tetrahydrocannabinol 20 1,000.0 5.0
(THC)
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(2) A substanceisacontrolled drug if the substance (the drug

analogue) is, in relation to a controlled drug listed in
subsection (1) (or a stereoisomer, a structural isomer (with the
same constituent groups) or an alkaloid of such a controlled drug):
(a) astereoisomer; or
(b) astructural isomer having the same constituent groups; or
(c) anakaloid; or
(d) astructural modification obtained by the addition of one or
more of the following groups:

(i) akoxy, cyclic diether, acyl, acyloxy, mono-amino or
dialkylamino groups with up to 6 carbon atomsin any
alkyl residue;

(ii) akyl, akenyl or alkynyl groups with up to 6 carbon
atoms in the group, where the group is attached to
oxygen (for example, an ester or an ether group),
nitrogen, sulphur or carbon;

(iii) halogen, hydroxy, nitro or amino groups; or

(e) astructural modification obtained in one or more of the
following ways:

(i) by the replacement of up to 2 carbocyclic or
heterocyclic ring structures with different carbocyclic or
heterocyclic ring structures;

(ii) by the addition of hydrogen atoms to one or more
unsaturated bonds,

(iii) by the replacement of one or more of the groups
specified in paragraph (d) with another such group or
groups,

(iv) by the conversion of acarboxyl or an ester group into an
amide group; or

(f) otherwise a homologue, analogue, chemical derivative or
substance substantially similar in chemical structure;
however obtained, except where the drug analogue is separately

listed in subsection (1).

(3) Thetrafficable quantity for a drug analogue described in

subsection (2) is:

(a) unless paragraph (b) applies—the trafficable quantity set out
in the table in subsection (1) for the controlled drug to the
which the drug analogue relates (whether directly or
indirectly); or
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(b) if the drug analogue relates to more than one controlled drug
listed in the table in subsection (1)—the smallest trafficable
quantity set out in the table in subsection (1) for any of those
controlled drugs.

(4) The marketable quantity for a drug analogue described in
subsection (2) is:

(a) unless paragraph (b) applies—the marketable quantity set out
in the table in subsection (1) for the controlled drug to which
the drug analogue relates (whether directly or indirectly); or

(b) if the drug analogue relates to more than one controlled drug
listed in the table in subsection (1)—the smallest marketable
quantity set out in the table in subsection (1) for any of those
controlled drugs.

(5) The commercial quantity for adrug analogue described in
subsection (2) is:

(a) unless paragraph (b) applies—the commercial quantity set
out in the table in subsection (1) for the controlled drug to
which the drug analogue relates (whether directly or
indirectly); or

(b) if the drug analogue relates to more than one controlled drug
listed in the table in subsection (1)—the smallest commercial
quantity set out in the table in subsection (1) for any of those
controlled drugs.

314.2 Controlled plants

The following table lists controlled plants and sets out quantities:

Controlled plants and quantities

Controlled plant Trafficable Marketable  Commercial
quantity quantity quantity
1 Any plant of the genus 250gor 25kg or 250 kg or
Cannabis 10 plants 100 plants 1,000 plants
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314.3 Controlled precursors

(1) Thefollowing table lists controlled precursors and sets out
quantities:

Controlled precursorsand quantities

Controlled precursor Marketable Commercial

quantity quantity
(grams) (kilograms)

1 Ephedrine 400.0 1.2

2 Ergometrine 0.15 0.006

3 Ergotamine 0.25 0.01

4 Isosafrole 290.0 1.45

5 Lysergic acid 0.075 0.003

6 3,4-Methylenedioxyphenylacetic acid 300.0 15

7 3,4-Methylenedioxyphenyl-2-propanone 150.0 0.75

8 Phenylacetic acid 1,350.0 4.05

9 Phenyl-2-propanone 675.0 2.03

10 Piperond 320.0 1.6

11  Pseudoephedrine 400.0 12

12 Safrole 570.0 2.85

(2) A substanceisa controlled precursor if the substance isa salt or
ester of a precursor listed in the table in subsection (1).

314.4 Border controlled drugs

(1) Thefollowing table lists border controlled drugs and sets out
quantities:

Border controlled drugs and quantities

Border controlled drugs Marketable  Commercial
quantity quantity
(grams) (kilograms)
1 Acetorphine 2.0 2.0
2 Acetyl-al pha-methylfentanyl 0.005 0.005
3 Acetylcodeine 2.0 2.0
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Border controlled drugs Marketable Commercial
quantity quantity
(grams) (kilograms)
4 Acetyldihydrocodeine 2.0 20
5 Acetylmethadol 2.0 2.0
6 Allylprodine 20 20
7 Alphacetylmethadol 10.0 10.0
8 Alphameprodine 0.2 0.2
9 Alphamethadol 0.2 0.2
10  apha-Methylfentanyl 0.005 0.005
11  apha-Methylthiofentanyl 0.005 0.005
12 Alphaprodine 25.0 25.0
13  Ampheclora 2.0 2.0
14  3-(2-Aminopropyl)indole 20 2.0
(alpha-methyltryptamine (AMT))
15  Amphetamine 20 0.75
16 Anileridine 25.0 25.0
17  Barbiturates 50.0 5.0
18  Benzethidine 10.0 10.0
19  Benzoylecgonine 2.0 20
20  Benzylmorphine 5.0 5.0
21  Betacetylmethadol 5.0 50
22  beta-Hydroxyfentanyl 0.005 0.005
23 beta-Hydroxy-3-methylfentanyl 0.005 0.005
24  Betameprodine 5.0 5.0
25  Betamethadol 5.0 5.0
26  Betaprodine 5.0 5.0
27  Bezitramide 5.0 5.0
28  4-Bromo-2,5-dimethoxyamphetamine 05 0.5
29  Bufotenine 2.0 2.0
30  Cannabinoids (other than a Cannabinoid of a 20 2.0

kind that can be obtained from a plant that is
not a Cannabis plant)
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Border controlled drugs and quantities

Border controlled drugs Marketable Commercial
quantity quantity
(grams) (kilograms)

31  Cannabis(in any form, including flowering 25,000.0 100.0

or fruiting tops, leaves, seeds or stalks, but

not including Cannabis resin or Cannabis

fibre)
32  Cannabisresin 20.0 50.0
33  Chlorphentermine 2.0 20
34  Clonitazene 5.0 5.0
35 Cocaine 2.0 20
36 Codeine 10.0 10.0
37  Codeine-N-oxide 10.0 10.0
38  Codoxime 10.0 10.0
39  Desomorphine 2.0 20
40  Dexamphetamine 2.0 2.0
41  Dextromoramide 2.0 2.0
42  2,5-Dimethoxy-4-n-propylthiophenethylami 0.5 0.5

ne (2C-T-7)
43  2,5-Dimethoxy-4-ethylthiophenethylamine 05 05

(2C-T-2
44  2,5-Dimethoxy-4-iodophenethylamine (2C-I) 0.5 05
45  Diampromide 5.0 5.0
46  Diethylpropion 5.0 5.0
47  Diethylthiambutene 5.0 5.0
48  N,N-Diethyltryptamine 2.0 2.0
49  Difenoxin 2.0 2.0
50 Dihydrocodeine 10.0 10.0
51  Dihydromorphine 10.0 10.0
52  Dimenoxadol 10.0 10.0
53  Dimepheptanol 10.0 10.0
54  2,5-Dimethoxy-4-methylamphetamine 2.0 0.75
55  1-Dimethylamino-1,2-diphenylethane 5.0 5.0
56  Dimethylthiambutene 20.0 20.0
57  N,N-Dimethyltryptamine 2.0 2.0
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Border controlled drugs Marketable Commercial

quantity quantity

(grams) (kilograms)
58  Dioxaphetyl butyrate 2.0 20
59  Diphenoxylate 2.0 2.0
60 Dipipanone 10.0 10.0
61  Drotebanol 2.0 2.0
62  Ecgonine 10.0 10.0
63  Ethchlorvynol 50.0 50.0
64  Ethinamate 50.0 50.0
65  Ethylmethylthiambutene 10.0 10.0
66  Ethylmorphine 2.0 20
67  Etonitazene 5.0 5.0
68  Etorphine 5.0 5.0
69  FEtoxeridine 5.0 5.0
70  Fentanyl 0.005 0.005
71  Furethidine 1.0 1.0
72  Gammabutyrolactone (GBL) 2.0 1.0
73  Glutethimide 50.0 50.0
74  Harmaline 2.0 5.0
75 Harmine 2.0 5.0
76  Heroin (diacetylmorphine) 2.0 15
77  Hydrocodone 2.0 2.0
78  Hydromorphinol 2.0 2.0
79  Hydromorphone 20 2.0
80  Hydroxyamphetamine 20 20
81  4-Hydroxybutanoic acid (GHB) 2.0 1.0
82  Hydroxypethidine 5.0 5.0
83  Isomethadone 2.0 2.0
84  Ketobemidone 20 20
85  Levophenacylmorphan 2.0 2.0
86  Levomethorphan, but not including 20 20

dextromethorphan

87  Levorphanol, but not including dextrorphan 1.0 1.0
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Border controlled drugs Marketable Commercial
quantity quantity
(grams) (kilograms)
88 Lysergamide 0.1 0.01
89  Lysergide (LSD) 0.002 0.002
90  Meprobamate 50.0 50.0
91 Mescdine 75 75
92  Metazocine 7.0 7.0
93  Methadone 2.0 2.0
94  Methagualone 50.0 5.0
95  Methcathinone
96  Methorphan, but not including 20 2.0
dextromethorphan
97  5-Methoxy-alpha-methyltryptamine 20 2.0
(5-MeO-AMT)
98  5-Methoxy-N,N-diisopropyltryptamine 2.0 2.0
(5-MeO-DiPT)
99  Methamphetamine 2.0 0.75
100 3,4-Methylenedioxyamphetamine (MDA) 0.5 0.75
101  3,4-Methylenedioxymethamphetamine 0.5 0.5
(MDMA)
102 Methyldesorphine 2.0 2.0
103 Methyldihydromorphine 2.0 2.0
104 3-Methylfentanyl 0.005 0.005
105 Methylphenidate 2.0 2.0
106 1-Methyl-4-phenyl-4-propionoxypiperidine 20 2.0
(MPPP)
107 3-Methylthiofentanyl 0.005 0.005
108 Methyprylon 50.0 50.0
109 Metopon 2.0 2.0
110 Monoacetylmorphines 20 2.0
111  Moramide 2.0 2.0
112 Morphan, but not including dextrorphan 20 2.0
113 Morpheridine 2.0 2.0
114 Morphine 20 15
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Border controlled drugs Marketable Commercial

quantity quantity

(grams) (kilograms)
115 Morphine-N-oxide 20 20
116 Myrophine 20.0 20.0
117 Nicocodine 20 20
118 Nicodicodine 2.0 2.0
119 Nicomorphine 20 2.0
120 Noracymethadol 2.0 2.0
121 Norcodeine 2.0 20
122 Norlevorphanol 2.0 2.0
123  Normethadone 5.0 5.0
124 Normorphine 20.0 20.0
125 Norpipanone 10.0 10.0
126 Opium 20.0 20.0
127 Oxycodone 5.0 5.0
128 Oxymorphone 20 2.0
129 para-Fluorofentanyl 0.005 0.005
130 Pentazocine 20.0 20.0
131 Pethidine 10.0 10.0
132  Phenadoxone 10.0 10.0
133 Phenampromide 10.0 10.0
134 Phenazocine 1.0 1.0
135 Phencyclidine 2.0 2.0
136 Phendimetrazine 5.0 5.0
137 Phenmetrazine 5.0 5.0
138 Phenomorphan 5.0 5.0
139 Phenoperidine 1.0 1.0
140 Phentermine 5.0 5.0
141 1-Phenylethyl-4-phenyl-4-acetoxypiperidine 20 2.0

(PEPAP)

142  Pholcodine 5.0 5.0
143 Piminodine 10.0 10.0
144 Pipradrol 1.0 1.0
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Border controlled drugs Marketable Commercial
quantity quantity
(grams) (kilograms)
145 Piritramide 1.0 1.0
146 Proheptazine 1.0 1.0
147 Properidine 25.0 25.0
148 Propiram 10.0 10.0
149 Psilocine 0.1 0.1
150 Psilocyhine 0.1 0.1
151 Tetrahydrocannabinols 20 5.0
152  Thebacon 2.0 2.0
153 Thebaine 2.0 2.0
154 Thiofentanyl 0.005 0.005
155 Trimeperidine 10.0 10.0

(2) A substanceisalso aborder controlled drug if the substance (the
drug analogue) is, in relation to a border controlled drug listed in
subsection (1) (or a stereoisomer, a structural isomer (with the
same constituent groups) or an alkaloid of such a border controlled
drug):

(a) astereoisomer; or

(b) astructural isomer having the same constituent groups; or

(c) anakaloid; or

(d) astructural modification obtained by the addition of one or
more of the following groups:

(i) akoxy, cyclic diether, acyl, acyloxy, mono-amino or
dialkylamino groups with up to 6 carbon atomsin any
alkyl residue;

(ii) akyl, akenyl or alkynyl groups with up to 6 carbon
atoms in the group, where the group is attached to
oxygen (for example, an ester or an ether group),
nitrogen, sulphur or carbon;

(iii) halogen, hydroxy, nitro or amino groups; or
(e) astructural modification obtained in one or more of the
following ways:
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(i) by the replacement of up to 2 carbocyclic or
heterocyclic ring structures with different carbocyclic or
heterocyclic ring structures;

(if) by the addition of hydrogen atoms to one or more
unsaturated bonds;

(iii) by the replacement of one or more of the groups
specified in paragraph (d) with another such group or
groups,

(iv) by the conversion of a carboxyl or an ester group into an
amide group; or

(f) otherwise ahomologue, analogue, chemical derivative or
substance substantially similar in chemical structure;
however obtained, except where the drug analogue is separately

listed in subsection (1).

(3) The marketable quantity for a drug analogue described in
subsection (2) is:

(a) unless paragraph (b) applies—the marketabl e quantity
specified in the table in subsection (1) for the border
controlled drug to which the drug analogue relates (whether
directly or indirectly); or

(b) if the drug analogue relates to more than one border
controlled drug listed in the table in subsection (1)—the
smallest marketable quantity specified in the tablein
subsection (1) for any of those border controlled drugs.

(4) The commercia quantity for a drug analogue described in
subsection (2) is:

() unless paragraph (b) applies—the commercia quantity
specified in the table in subsection (1) for the border
controlled drug to which the drug analogue relates (whether
directly or indirectly); or

(b) if the drug analogue relates to more than one border
controlled drug listed in the table in subsection (1)—the
smallest commercial quantity specified in thetablein
subsection (1) for any of those border controlled drugs.

314.5 Border controlled plants

The following table lists border controlled plants and sets out
guantities:
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Border controlled plants and quantities

Border controlled plants Marketable Commercial
guantity guantity
1 Any plant of the genus Cannabis 25kg or 250 kg or
100 plants 1,000 plants

2 Any plant of the genus Erythroxylon (also 80 kg
known as Erythroxylum) from which
cocaine can be extracted either directly or by
chemical transformation

3 Any plant of the genus L ophophora

4 Any plant of the species Papaver bracteatum 10 Kkg

5 Any plant of the species Papaver 10kg
somniferum

6 Any plant of the species Piptagenia peregrine

7 Any plant of the species Psilocybe

314.6 Border controlled precursors

(1) Thefollowing table lists border controlled precursors and sets out

quantities:

Border controlled precursors and quantities

Border controlled precursors Marketable Commercial

quantity quantity
(grams) (kilograms)

1 N-Acetylanthranilic acid

2 Any plant of the species Ephedra

3 Ephedrine 3.2 1.2

4 Ergometrine 0.006 0.006

5 Ergotamine 0.01 0.01

6 Isosafrole 1.45 1.45

7 Lysergic acid 0.003 0.003

8 3,4-Methylenedioxyphenyl-2-propanone 0.75 0.75

9 Phenylacetic acid 10.8 4.05

10  Phenylpropanolamine

11  Phenyl-2-propanone 54 2.03
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Border controlled precursors and quantities
Border controlled precursors Marketable  Commercial

quantity quantity
(grams) (kilograms)

12 Piperond 1.6 1.6

13  Pseudoephedrine 3.2 1.2

14  Safrole 2.85 2.85

(2) A substanceisaborder controlled precursor if the substanceis a
salt or ester of a precursor listed in the table in subsection (1).

(3) A substanceisaborder controlled precursor if the substanceis a
chemical or compound, other than a chemical or compound that is
listed in atable in this Division, that, in the manufacture by a
chemical process of achemical or compound referred to in the
table in subsection (1), is an immediate precursor of that chemical
or compound.
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Part 9.4—Danger ous weapons
Division 360—Cross-border firearmstrafficking

360.1 Disposal and acquisition of a firearm

(1) For the purposes of this Division, and without limitation, a person
disposes of afirearm if any of the following applies.

(a) the person sellsthe firearm (whether or not the person to
whom the firearm is sold also acquires physical control of the
firearm);

(b) the person hires, leases or rents the firearm to another person;

(c) the person passes physical control of the firearm to another
person (whether or not the person to whom physical control
is passed also acquires ownership of the firearm).

(2) For the purposes of this Division, and without limitation, a person
acquires afirearmif any of the following applies:

(a) the person purchases the firearm (whether or not the person
aso acquires physical control of the firearm);

(b) the person hires, leases or rents the firearm from another
person;

(c) the person abtains physical control of the firearm (whether or
not the person also acquires ownership of the firearm).

360.2 Cross-border offence of disposal or acquisition of a firearm

(1) A personisquilty of an offenceif:
(a) inthe course of trade or commerce among the States,
between Territories or between a Territory and a State, the

person engages in conduct that constitutes an offence against
afirearm law; and

(b) the primary element of the offenceis:
(i) thedisposal of afirearm by the person; or
(if) the acquisition of afirearm by the person.

Penalty: Imprisonment for 10 years or afine of 2,500 penalty
units, or both.
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(2) Absolute liability appliesto the paragraph (1)(a) element of the
offence.

(3) Inthissection:

firearm means a firearm within the meaning of the firearm law
concerned.

firearm law means a law of a State or Territory which is prescribed
by the regulations for the purposes of this Division.

360.3 Taking or sending a firearm across borders

(1) A personisguilty of an offenceif:

(a) inthe course of trade or commerce among the States,
between Territories or between a Territory and a State, the
person takes or sends afirearm from one State or Territory to
another State or Territory; and

(b) the person does so intending that the firearm will be disposed
of in the other State or Territory (whether by the person or
another); and

(c) the person knowsthat, or is reckless asto whether:

(i) thedisposal of the firearm; or
(if) any acquisition of the firearm that results from the
disposal;
would happen in circumstances that would constitute an
offence against the firearm law of that other State or
Territory.

Penalty: Imprisonment for 10 years or afine of 2,500 penalty
units, or both.

(2) Inthissection:

firearm means a firearm within the meaning of the firearm law
mentioned in paragraph (1)(c).

firearm law means a law of a State or Territory which is prescribed
by the regulations for the purposes of this Division.
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360.4 Concurrent operation intended

This Division is not intended to exclude or limit the concurrent
operation of any law of a State or Territory.
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Part 9.6—Contamination of goods

380.1 Definitions
(1) InthisPart:

congtitutional trade and commerce means trade and commerce:
(@) with other countries; or
(b) among the States; or
(c) between a State and a Territory; or
(d) between 2 Territories.

contaminate goods includes:
(a) interfere with the goods; or

(b) make it appear that the goods have been contaminated or
interfered with.

goods includes any substance:
(a) whether or not for human consumption; and
(b) whether natural or manufactured; and
(c) whether or not incorporated or mixed with other goods.

(2) A referencein this Part to economic loss caused through public
awareness of the contamination of goods includes areference to
economic loss caused through:

(@) members of the public not purchasing or using those goods or
similar things; or

(b) stepstaken to avoid public alarm or anxiety or to avoid harm
to members of the public.

380.2 Contaminating goods

Offence based on implied nationhood power

(1) A personisquilty of an offenceif:
(a) the person contaminates goods; and
(b) the person does so with intent:
(i) to cause public alarm or anxiety in Australia; or
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(ii) to cause widespread, or nationally significant, economic
lossin Australia through public awareness of the
contamination, or possible contamination, of the goods;
or

(iii) to cause harm to, or create arisk of harm to, public
health in Australia.

Penalty: Imprisonment for 10 years.

Offences based on other constitutional powers

(2) A personisguilty of an offenceif:
(a) the person contaminates goods; and
(b) the person does so with intent to cause:

(i) public alarm or anxiety; or

(ii) economic loss through public awareness of the
contamination, or possible contamination, of the goods;
and

(c) any of the following subparagraphs applies:

(i) thelossisalossto aconstitutional corporation (other
than aforeign corporation within the meaning of
paragraph 51(xx) of the Constitution);

(ii) thelossisalossto aconstitutional corporation that isa
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

(iii) the goods belong to a constitutional corporation (other
than aforeign corporation within the meaning of
paragraph 51(xx) of the Constitution);

(iv) the goods belong to a constitutional corporation that isa
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

(v) the person isa constitutional corporation (other than a
foreign corporation within the meaning of paragraph
51(xx) of the Constitution);

(vi) the person isaconstitutional corporation that isa
foreign corporation within the meaning of paragraph
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51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

(vii) theloss takes the form of detriment to constitutional
trade and commerce;

(viii) the goods arein the course of, or intended for,
constitutional trade and commerce;

(ix) the contamination occurs outside Australia and the
goods have been produced, manufactured, assembled or
otherwise processed in Australia;

(x) thelossisalossto the Commonweslth or a
Commonwealth authority.

Penalty: Imprisonment for 10 years.

(3) Absolute liability applies to paragraph (2)(c).
380.3 Threatening to contaminate goods

Offence based on implied nationhood power

(1) A personisguilty of an offenceif:
(a) the person makes athreat that goods will be contaminated;
and
(b) the person does so with intent:
(i) to cause public dlarm or anxiety in Australia; or
(i) to cause widespread, or nationally significant, economic
loss in Australia through public awareness of the

contamination, or possible contamination, of the goods;
or

(iii) to cause harm to, or create arisk of harm to, public
health in Australia

Penalty: Imprisonment for 10 years.

Offences based on other constitutional powers

(2) A personisquilty of an offenceif:
(a) the person makes athreat that goods will be contaminated;
and

(b) the person does so with intent to cause:

Criminal Code Act 1995 385



Schedule The Crimina Code
Chapter 9 Dangers to the community
Part 9.6 Contamination of goods

Section 380.3

(i)
(if)

public alarm or anxiety; or

economic loss through public awareness of the
contamination, or possible contamination, of the goods;
and

(c) any of the following subparagraphs applies:

(i)

(if)

(iii)

(iv)

(v)

(vi)

(vii)
(viii)
(ix)
(x)

(xi)

thelossisaloss to a constitutional corporation (other
than aforeign corporation within the meaning of
paragraph 51(xx) of the Constitution);

thelossis alossto aconstitutional corporation that isa
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

the goods belong to a constitutional corporation (other
than aforeign corporation within the meaning of
paragraph 51(xx) of the Constitution);

the goods belong to a constitutional corporation that isa
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

the person is a constitutional corporation (other than a
foreign corporation within the meaning of paragraph
51(xx) of the Constitution);

the person is a congtitutional corporation that is a
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

the loss takes the form of detriment to constitutional
trade and commerce;

the goods are in the course of, or intended for,
constitutional trade and commerce;

the person makes the threat in Australia using a postal
or other like service or an € ectronic communication;
the person makes the threat outside Australia and the
goods have been produced, manufactured, assembled or
otherwise processed in Australia;

the lossis aloss to the Commonwealth or a
Commonwealth authority;
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(xii) thethreat is made to the Commonwealth or a
Commonwealth authority.

Penalty: Imprisonment for 10 years.

(3) Absolute liability appliesto paragraph (2)(c).
380.4 Making false statements about contamination of goods

Offence based on implied nationhood power

(1) A personisguilty of an offenceif:
(a) the person makes a statement that the person believesto be
false; and

(b) the person does so with the intention of inducing the person
to whom the statement is made or others to believe that
goods have been contaminated; and

(c) the person does so with intent:

(i) to cause public alarm or anxiety in Australia; or
(i) to cause widespread, or nationally significant, economic
lossin Australia through public awareness of the

contamination, or possible contamination, of the goods;
or

(iii) to cause harm to, or create arisk of harm to, public
health in Australia.

Penalty: Imprisonment for 10 years.

Offence based on other constitutional powers

(2) A personisquilty of an offenceif:
(a) the person makes a statement that the person believesto be
fase; and
(b) the person does so with the intention of inducing the person
to whom the statement is made or others to believe that
goods have been contaminated; and
(c) the person does so with intent to cause:
(i) public aarm or anxiety; or
(if) economic loss through public awareness of the
contamination, or possible contamination, of the goods;
and
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(d) any of the following subparagraphs applies:

(i)

(i)

(iii)

(iv)

(V)

(vi)

(vii)

(viii)

(ix)

()

(xi)
(xii)

thelossis alossto a constitutional corporation (other
than aforeign corporation within the meaning of
paragraph 51(xx) of the Constitution);

thelossis alossto aconstitutional corporation that isa
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

the goods belong to a constitutional corporation (other
than a foreign corporation within the meaning of
paragraph 51(xx) of the Constitution);

the goods belong to a constitutional corporation that isa
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

the person is a constitutional corporation (other than a
foreign corporation within the meaning of paragraph
51(xx) of the Constitution);

the person is a congtitutional corporation that is a
foreign corporation within the meaning of paragraph
51(xx) of the Constitution and the goods have been
produced, manufactured, assembled or otherwise
processed in Australia;

the loss takes the form of detriment to constitutional
trade and commerce;

the goods are in the course of, or intended for,
constitutional trade and commerce;

the person makes the statement in Australiausing a
postal or other like service or an electronic
communication;

the person makes the statement outside Australiaand
the goods have been produced, manufactured,
assembled or otherwise processed in Australia;

the lossis aloss to the Commonwealth or a
Commonwealth authority;

the statement is made to the Commonwealth or a
Commonwealth authority.
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Penalty: Imprisonment for 10 years.
(3) Absolute liability appliesto paragraph (2)(d).
(4) For the purposes of this section, making a statement includes
conveying information by any means.
380.5 Extended geographical jurisdiction—category D

Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection 380.2(1) or (2), 380.3 (1)
or (2) or 380.4(1) or (2).
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Chapter 10—National infrastructure

Part 10.2—Money laundering

Division 400—M oney laundering

400.1 Definitions

(1) InthisDivision:

ADI (authorised deposit-taking institution) means:
(@) abody corporate that isan ADI for the purposes of the
Banking Act 1959; or
(b) the Reserve Bank of Australia; or

(c) aperson who carries on State banking within the meaning of
paragraph 51(xiii) of the Constitution.

deals with money or other property has the meaning given by
section 400.2.

instrument of crime: money or other property is an instrument of
crimeif it isused in the commission of, or used to facilitate the
commission of, an offence that may be dealt with as an indictable
offence (even if it may, in some circumstances, be dealt with as a
summary offence).

proceeds of crime means any money or other property that is
derived or realised, directly or indirectly, by any person from the
commission of an offence that may be dealt with as an indictable
offence (even if it may, in some circumstances, be dealt with as a
summary offence).

property meansreal or personal property of every description,
whether situated in Australia or elsewhere and whether tangible or
intangible, and includes an interest in any such real or personal

property.

(2) To avoid doubt, areferencein this Division to money or other

property includes areference to financia instruments, cards and
other objects that represent money or can be exchanged for money,
whether or not they have intrinsic value.
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400.2 Meaning of dealing with money or other property

(1) For the purposes of this Division, a person deals with money or
other property if:
(@) the person does any of the following:
(i) receives, possesses, conceals or disposes of money or
other property;
(if) imports money or other property into, or exports money
or other property from, Australia;
(iif) engagesin a banking transaction relating to money or
other property; and
(b) the money or other property is proceeds of crime, or could
become an instrument of crime, in relation to an offence that
isa Commonwealth indictable offence or aforeign indictable
offence.

(2) For the purposes of this Division, a person deals with money or
other property if:
(a) the person does any of the following:
(i) receives, possesses, conceals or disposes of money or
other property;
(ii) imports money or other property into, or exports money
or other property from, Australia;
(iii) engagesin a banking transaction relating to money or
other property; and
(b) the person does any of the matters referred to in
paragraph (a):
(i) inthe course of or for the purposes of importation of
goodsinto, or exportation of goods from, Australia; or

(ii) by means of acommunication using a postal,
telegraphic or telephonic service within the meaning of
paragraph 51(v) of the Constitution; or

(iii) inthe course of banking (other than State banking that
does not extend beyond the limits of the State
concerned).

(3) Inthissection:

banking transaction includes:
(a) any transaction made at an ADI; and
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(4)

(b) any transaction involving a money order.

Commonwealth indictable offence means an offence against alaw
of the Commonwealth, or alaw of a Territory (other than the
Australian Capital Territory and the Northern Territory), that may
be dealt with as an indictable offence (even if it may, in some
circumstances, be dealt with as a summary offence).

export money or other property, from Australia, includes transfer
money or other property from Australia by an electronic
communication.

foreign indictable offence means an offence against alaw of a
foreign country constituted by conduct that, if it had occurred in
Australia, would have constituted an offence against:

(a) alaw of the Commonwealth; or

(b) alaw of a State or Territory connected with the offence;
that may be dealt with as an indictable offence (even if it may, in
some circumstances, be dealt with as a summary offence).

Note: See subsection (4) for when alaw of a State or Territory is connected
with the offence.

import money or other property, into Australia, includes transfer
money or other property to Australia by an electronic
communication.

For the purposes of the definition of foreign indictable offencein
subsection (3), a State or Territory is connected with the offence if:
(a) adealing in money or property takes placein the State or
Territory; and
(b) the money or property would be proceeds of crime, or could
become an instrument of crime, in relation to the offence if
the offence were aforeign indictable offence.

400.3 Dealingin proceeds of crime etc.—money or property worth

(1)

$1,000,000 or more

A person is guilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) themoney or property is, and the person believesit to
be, proceeds of crime; or
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(ii) the person intends that the money or property will
become an instrument of crime; and

(c) at thetime of the dealing, the value of the money and other
property is $1,000,000 or more.

Penalty: Imprisonment for 25 years, or 1500 penalty units, or
both.

(2) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisreckless asto the fact that the money or
property is proceeds of crime or the fact that thereisarisk
that it will become an instrument of crime (as the case
requires); and

(d) at thetime of the dealing, the value of the money and other
property is $1,000,000 or more.

Penalty: Imprisonment for 12 years, or 720 penalty units, or both.

(3) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisnegligent as to the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case
requires); and

(d) at the time of the dealing, the value of the money and other
property is $1,000,000 or more.

Penalty: Imprisonment for 5 years, or 300 penalty units, or both.

(4) Absolute liability appliesto paragraphs (1)(c), (2)(d) and (3)(d).

Note: Section 400.10 provides for a defence of mistake of fact in relation to
these paragraphs.
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400.4 Dealingin proceeds of crime etc.—money or property worth

$100,000 or more

(1) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is, and the person believesit to
be, proceeds of crime; or

(ii) the person intends that the money or property will
become an instrument of crime; and

(c) at thetime of the dealing, the value of the money and other
property is $100,000 or more.

Penalty: Imprisonment for 20 years, or 1200 penalty units, or
both.

(2) A personisguilty of an offenceif:
(@) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisreckless asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case
requires); and

(d) at the time of the dealing, the value of the money and other
property is $100,000 or more.

Penalty: Imprisonment for 10 years, or 600 penalty units, or both.

(3) A personisquilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the person isnegligent as to the fact that the money or
property is proceeds of crime or the fact that thereis arisk
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that it will become an instrument of crime (as the case
requires); and

(d) at the time of the dealing, the value of the money and other
property is $100,000 or more.

Penalty: Imprisonment for 4 years, or 240 penalty units, or both.

(4) Absolute liability appliesto paragraphs (1)(c), (2)(d) and (3)(d).

Note: Section 400.10 provides for a defence of mistake of fact in relation to
these paragraphs.

400.5 Dealingin proceeds of crime etc.—money or property worth
$50,000 or more

(1) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) themoney or property is, and the person believesit to
be, proceeds of crime; or

(ii) the person intends that the money or property will
become an instrument of crime; and

(c) at thetime of the dealing, the value of the money and other
property is $50,000 or more.

Penalty: Imprisonment for 15 years, or 900 penalty units, or both.

(2) A personisquilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the person isreckless as to the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case
requires); and

(d) at the time of the dealing, the value of the money and other
property is $50,000 or more.

Penalty: Imprisonment for 7 years, or 420 penalty units, or both.
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(3) A personisquilty of an offenceif:
(@) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the person isnegligent as to the fact that the money or
property is proceeds of crime or the fact that thereisarisk
that it will become an instrument of crime (as the case
requires); and

(d) at the time of the dealing, the value of the money and other
property is $50,000 or more.

Penalty: Imprisonment for 3 years, or 180 penalty units, or both.

(4) Absolute liability appliesto paragraphs (1)(c), (2)(d) and (3)(d).

Note: Section 400.10 provides for a defence of mistake of fact in relation to
these paragraphs.

400.6 Dealingin proceeds of crime etc.—money or property worth
$10,000 or more

(1) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is, and the person believesit to
be, proceeds of crime; or

(ii) the person intends that the money or property will
become an instrument of crime; and

(c) at thetime of the dealing, the value of the money and other
property is $10,000 or more.

Penalty: Imprisonment for 10 years, or 600 penalty units, or both.

(2) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or

(ii) thereisarisk that the money or property will become an
instrument of crime; and
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(c) the person isreckless asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case
requires); and

(d) at thetime of the dealing, the value of the money and other
property is $10,000 or more.

Penalty: Imprisonment for 5 years, or 300 penalty units, or both.

(3) A personisguilty of an offence if:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisnegligent asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (asthe case
requires); and

(d) at thetime of the dealing, the value of the money and other
property is $10,000 or more.

Penalty: Imprisonment for 2 years, or 120 penalty units, or both.

(4) Absolute liahility applies to paragraphs (1)(c), (2)(d) and (3)(d).

Note: Section 400.10 provides for a defence of mistake of fact in relation to
these paragraphs.

400.7 Dealingin proceeds of crime etc.—money or property worth
$1,000 or more

(1) A personisguilty of an offenceif:
(@) the person deals with money or other property; and
(b) either:
(i) the money or property is, and the person believesit to
be, proceeds of crime; or
(ii) the person intends that the money or property will
become an instrument of crime; and
(c) at thetime of the dealing, the value of the money and other
property is $1,000 or more.
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Penalty: Imprisonment for 5 years, or 300 penalty units, or both.

(2) A personisquilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or

(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisreckless asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (asthe case
requires); and

(d) at thetime of the dealing, the value of the money and other
property is $1,000 or more.

Penalty: Imprisonment for 2 years, or 120 penalty units, or both.

(3) A personisguilty of an offence if:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or

(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisnegligent asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case
requires); and

(d) at thetime of the dealing, the value of the money and other
property is $1,000 or more.

Penalty: Imprisonment for 12 months, or 60 penalty units, or both.

(4) Absolute liability applies to paragraphs (1)(c), (2)(d) and (3)(d).

Note: Section 400.10 provides for a defence of mistake of fact in relation to
these paragraphs.

400.8 Dealingin proceeds of crime etc.—money or property of any
value

(1) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
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(b) either:
(i) the money or property is, and the person believesit to
be, proceeds of crime; or

(ii) the person intends that the money or property will
become an instrument of crime.

Penalty: Imprisonment for 12 months, or 60 penalty units, or both.

(2) A personisguilty of an offenceif:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisreckless asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case

requires).
Penalty: Imprisonment for 6 months, or 30 penalty units, or both.

(3) A personisguilty of an offence if:
(a) the person deals with money or other property; and
(b) either:
(i) the money or property is proceeds of crime; or
(ii) thereisarisk that the money or property will become an
instrument of crime; and

(c) the personisnegligent asto the fact that the money or
property is proceeds of crime or the fact that thereis arisk
that it will become an instrument of crime (as the case
requires).

Penalty: 10 penalty units.

400.9 Possession etc. of property reasonably suspected of being
proceeds of crime etc.

(1) A personisquilty of an offenceif:
(a) the person:
(i) receives, possesses, conceals or disposes of money or
other property; or
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(ii) imports money or other property into, or exports money
or other property from, Australia; and
(b) itisreasonable to suspect either or both of the following:
(i) the money or property is proceeds of crimein relation to
a Commonwealth indictable offence or aforeign
indictable offence;
(ii) the money or property is proceeds of crime, and the
person’ s conduct referred to in paragraph (a) takes place
in circumstances referred to in subsection (3).

Penalty: Imprisonment for 2 years, or 50 penalty units, or both.

(2) Without limiting paragraph (1)(b), that paragraph is taken to be
satisfied if:

(a) the conduct referred to in paragraph (1)(a) involves a number
of transactions that are structured or arranged to avoid the
reporting requirements of the Financial Transaction Reports
Act 1988 that would otherwise apply to the transactions; or

(b) the conduct involves using one or more accounts held with
ADIsin false names; or

(c) thevaue of the money and property involved in the conduct
is, in the opinion of the trier of fact, grossly out of proportion
to the defendant’ s income and expenditure; or

(d) the conduct involves a significant cash transaction within the
meaning of the Financial Transaction Reports Act 1988, and
the defendant:

(i) has contravened his or her obligations under that Act
relating to reporting the transaction; or

(ii) hasgiven false or misleading information in purported
compliance with those obligations; or

(e) the defendant:

(i) has stated that the conduct was engaged in on behalf of
or at the request of another person; and

(ii) has not provided information enabling the other person
to be identified and located.

(3) Subparagraph (1)(b)(ii) appliesif the conduct in question takes
place:
(a) inthe course of or for the purposes of importation of goods
into, or exportation of goods from, Australia; or
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(b) by means of a communication using a postal, telegraphic or
telephonic service within the meaning of paragraph 51(xx) of
the Constitution; or

(c) inthe course of banking (other than State banking that does
not extend beyond the limits of the State concerned).

(4) Absolute liahility applies to paragraph (1)(b).

(5) Thissection does not apply if the defendant proves that he or she
had no reasonabl e grounds for suspecting that the money or
property was derived or realised, directly or indirectly, from some
form of unlawful activity.

Note: A defendant bears alegal burden in relation to the matter in
subsection (5) (see section 13.4).

400.10 Mistake of fact asto the value of money or property

(1) A personisnot criminally responsible for an offence against
section 400.3, 400.4, 400.5, 400.6 or 400.7 in relation to money or
property if:

(a) at or before the time of dealing with the money or property,
the person considered what was the value of the money or
property, and was under a mistaken but reasonable belief
about that value; and

(b) had the value been what the person believed it to be, the
person’s conduct would have constituted another offence
against this Division for which the maximum penalty, in
penalty units, is less than the maximum penalty, in penalty
units, for the offence charged.

Example: Assume that a person deals with money or property that isthe
proceeds of crime. While the person believes it to be proceeds of
crime, he or sheis under a mistaken but reasonable belief that it is
worth $90,000 when it isin fact worth $120,000.

That belief is adefence to an offence against subsection 400.4(1)
(which deals with money or property of avalue of $100,000 or more).
However, the person would be guilty of an offence against subsection
400.5(1) (which deals with money or property of avalue of $10,000 or
more). Section 400.14 allows for an aternative verdict of guilty of an
offence against subsection 400.5(1).

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1) (see subsection 13.3(3)).
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(2) A person may be regarded as having considered what the value of
the money or property was if:

(&) he or she had considered, on a previous occasion, what the
value of the money or property wasin the circumstances
surrounding that occasion; and

(b) heor she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.

400.11 Proof of certain mattersrelating to kinds of offences not
required

In aprosecution for an offence against a provision of this Division,
it is not necessary to prove the existence of any fault element in
relation to any of the following:

(a) whether an offence may be dealt with as an indictable
offence;

(b) whether an offence is an indictable offence;
(c) whether an offence is a Commonwealth indictable offence;
(d) whether an offenceis aforeign indictable offence.

400.12 Combining several contraventionsin a single charge

(1) A single charge of an offence against a provision of this Division
may be about 2 or more instances of the defendant engaging in
conduct (at the same time or different times) that constitutes an
offence against a provision of this Division.

(2) If:
(a) asingle chargeisabout 2 or more such instances; and
(b) the value of the money and other property dealt withisan
element of the offence in question;
that value is taken to be the sum of the values of the money and
other property dealt with in respect of each of those instances.

400.13 Proof of other offencesisnot required

(1) To avoid doubt, it isnot necessary, in order to prove for the
purposes of this Division that money or property is proceeds of
crime, to establish:
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(@) aparticular offence was committed in relation to the money
or property; or

(b) aparticular person committed an offencein relation to the
money or property.

(2) To avoid doubt, it isnot necessary, in order to prove for the
purposes of this Division an intention or risk that money or
property will be an instrument of crime, to establish that:

(a) anintention or risk that a particular offence will be
committed in relation to the money or property; or

(b) anintention or risk that a particular person will commit an
offencein relation to the money or property.

400.14 Alternativeverdicts

If, on atrial for an offence against a provision of this Division (the
offence charged), the trier of fact:
(a) isnot satisfied that the defendant is guilty of the offence
charged; but
(b) isotherwise satisfied that the defendant is guilty of another
offence against this Division for which the maximum
penalty, in penalty units, isless than the maximum penalty,
in penalty units, for the offence charged;
the trier of fact may find the defendant not guilty of the offence
charged but guilty of the other offence, so long as the person has
been accorded procedural fairnessin relation to that finding of
guilt.

400.15 Geographical jurisdiction
Section 15.2 (extended geographical jurisdiction—category B)
applies to each offence against this Division.

400.16 Saving of other laws

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.
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Part 10.5—Postal services

Division 470—Preliminary

470.1 Definitions

In this Part;

article has the same meaning as in the Australian Postal
Corporation Act 1989.

articlein the course of post means an article that is being carried
by post, and includes an article that has been collected or received
by or on behalf of Australia Post for carriage by post, but has not
been delivered by or on behalf of Australia Post.

Australia Post means the Australian Postal Corporation.

carry, in relation to an article, has the same meaning asin the
Australian Postal Corporation Act 1989.

carry by post has the same meaning asin the Australian Postal
Corporation Act 1989.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

mail-receptacle means a mail-bag, package, parcel, container,
wrapper, receptacle or similar thing that:
(@) belongsto, or isin the possession of, Australia Post; and

(b) isused, or intended for use, in the carriage of articles by post
(whether or not it actually contains such articles).

postage stamp has the same meaning as in the Australian Postal
Corporation Act 1989.

postal message means:
(@) amaterial record of an unwritten communication:
(i) carried by post; or
(ii) collected or received by Australia Post for carriage by
post; or
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(b) amaterial record issued by Australia Post as arecord of an
unwritten communication:
(i) carried by post; or
(ii) collected or received by Australia Post for carriage by
post.

postal or similar service means:

(a) apostal service (within the meaning of paragraph 51(v) of
the Constitution); or

(b) acourier service, to the extent to which the service is a postal
or other like service (within the meaning of paragraph 51(v)
of the Constitution); or

(c) apacket or parcel carrying service, to the extent to which the
serviceisapostal or other like service (within the meaning of
paragraph 51(v) of the Constitution); or

(d) any other servicethat isapostal or other like service (within
the meaning of paragraph 51(v) of the Constitution); or

(e) acourier servicethat is provided by a constitutional
corporation; or

(f) apacket or parcel carrying service that is provided by a
constitutional corporation; or

(g) acourier service that is provided in the course of, or in
relation to, trade or commerce:
(i) between Australiaand a place outside Australia; or
(ii) among the States; or
(iii) between a State and a Territory or between 2
Territories; or

(h) apacket or parcel carrying service that is provided in the
course of, or in relation to, trade or commerce:

(i) between Australia and a place outside Australia; or
(ii) among the States; or
(iii) between a State and a Territory or between 2 Territories.

property has the same meaning as in Chapter 7.

unwritten communication has the same meaning asin the
Australian Postal Corporation Act 19809.

Criminal Code Act 1995 405



Schedule The Crimina Code
Chapter 10 National infrastructure
Part 10.5 Postal services

Division 470 Preliminary

Section 470.2

470.2 Dishonesty

For the purposes of this Part, dishonest means:
(a) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

470.3 Deter mination of dishonesty to be a matter for thetrier of fact

In aprosecution for an offence againgt this Part, the determination
of dishonesty is a matter for the trier of fact.
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Division 471—Postal offences

471.1 Theft of mail-receptacles, articles or postal messages

(1) A personisguilty of an offenceif:
(8) the person dishonestly appropriates:
(i) amail-receptacle; or
(ii) anarticlein the course of post (including an article that
appears to have been lost or wrongly delivered by or on

behalf of Australia Post or lost in the course of delivery
to Australia Post); or
(iii) apostal message; and
(b) the person does so with the intention of permanently
depriving another person of the mail-receptacle, article or
postal message.

Penalty: Imprisonment for 10 years.

Dishonesty

(2) For the purposes of this section, a person’s appropriation of a
mail-receptacle, article or postal message may be dishonest even if
the person or another person iswilling to pay for the
mail-receptacle, article or postal message.

Intention of permanently depriving a person of a mail-receptacle,
article or postal message

(3) For the purposes of this section, if:

() aperson appropriates a mail-receptacle, article or postal
message without meaning another permanently to lose the
thing itself; and

(b) the person’sintention isto treat the thing as the person’s own
to dispose of regardless of the other’ s rights;

the person has the intention of permanently depriving the other of
it.

(4) For the purposes of subsection (3), aborrowing or lending of a
thing amounts to treating the thing as the borrower’s or lender’s
own to dispose of regardless of another’ srightsif, and only if, the
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borrowing or lending is for a period and in circumstances making it
equivalent to an outright taking or disposal.

471.2 Receiving stolen mail-receptacles, articles or postal messages

(1) A personisguilty of an offence if the person dishonestly receives
stolen property, knowing or believing the property to be stolen.

Penalty: Imprisonment for 10 years.

Solen property

(2) For the purposes of this section, property is stolen property if, and
only if:
(a) itisorigina stolen property (as defined by subsection (3)); or
(b) itistainted property (as defined by subsection (5)).
This subsection has effect subject to subsection (4).

Original stolen property

(3) For the purposes of this section, original stolen property is
property, or apart of property, that:

() was appropriated in the course of an offence against
section 471.1 (whether or not the property, or the part of the
property, isin the state it was in when it was so
appropriated); and

(b) isin the possession or custody of the person who so
appropriated the property.

(4) For the purposes of this section, property ceases to be original
stolen property:
(a) after the property is restored:
(i) to the person from whom it was appropriated; or
(ii) to other lawful possession or custody; or
(b) after:

(i) the person from whom the property was appropriated
ceases to have any right to restitution in respect of the
property; or

(if) aperson claiming through the person from whom the
property was appropriated ceases to have any right to
restitution in respect of the property.
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Tainted property

(5) For the purposes of this section, tainted property is property that:
(@) is(inwhole or in part) the proceeds of sale of, or property
exchanged for, original stolen property; and
(b) isinthe possession or custody of the person who so
appropriated the original stolen property.

Alternative verdicts

(6) If, inaprosecution for an offence against section 471.1, the trier of
fact is not satisfied that the defendant is guilty of the offence, but is
satisfied beyond reasonable doubt that the defendant is guilty of an
offence against this section, the trier of fact may find the defendant
not guilty of the offence against section 471.1 but guilty of the
offence against this section, so long as the defendant has been
accorded procedural fairnessin relation to that finding of guilt.

(7) If, inaprosecution for an offence against this section, the trier of
fact is not satisfied that the defendant is guilty of the offence, but is
satisfied beyond reasonable doubt that the defendant is guilty of an
offence against section 471.1, the trier of fact may find the
defendant not guilty of the offence against this section but guilty of
the offence against section 471.1, so long as the defendant has been
accorded procedural fairnessin relation to that finding of guilt.

Receiving stolen property before commencement

(8) For the purposes of this section:

(a) itisto be assumed that section 471.1 had been in force at all
times before the commencement of this section; and

(b) property that was appropriated at atime before the
commencement of this section does not become stolen
property unless the property was appropriated in
circumstances that (apart from paragraph (a)) amounted to an
offence against alaw of the Commonwealth in force at that
time.
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471.3 Taking or concealing of mail-receptacles, articlesor postal
messages

A person is guilty of an offence if the person dishonestly takes or
conceals:
(a) amail-receptacle; or
(b) an articlein the course of post (including an article that
appears to have been lost or wrongly delivered by or on
behalf of Australia Post or lost in the course of delivery to
Australia Post); or

(c) apostal message.

Penalty: Imprisonment for 5 years.

471.4 Dishonest removal of postage ssamps or postmarks

A person is guilty of an offenceif the person dishonestly:

(&) removes any postage stamp affixed to, or printed on, an
article; or

(b) removes any postmark from a postage stamp that has
previously been used for postal services.

Penalty: Imprisonment for 12 months.

471.5 Dishonest use of previously used, defaced or obliterated
stamps

(1) A personisguilty of an offence if the person dishonestly uses for
postal services a postage stamp:
(a) that has previously been used for postal services; or
(b) that has been obliterated; or
(c) that has been defaced.

Penalty: Imprisonment for 12 months.

(2) If, in proceedings for an offence against subsection (1), it is proved
that the defendant caused an article to or on which was affixed or
printed a postage stamp:

(a) that had previously been used for postal services; or
(b) that had been obliterated; or
(c) that had been defaced;
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to be carried by post, it is presumed, in the absence of evidence to
the contrary, that the defendant used the stamp for postal services.

(3) The burden of proof in respect of evidence to the contrary isan
evidential burden of proof.

471.6 Damaging or destroying mail-receptacles, articles or postal
messages

(1) A personisquilty of an offenceif:
(a) the person engages in conduct; and
(b) the person’s conduct causes damage to, or the destruction of:
(i) amail-receptacle; or
(ii) anarticlein the course of post (including an article that
appears to have been lost or wrongly delivered by or on
behalf of Australia Post or lost in the course of delivery
to Australia Post); or
(iif) apostal message; and
(c) the person:
(i) intendsthat hisor her conduct cause that damage; or
(i) isrecklessasto whether hisor her conduct causes that
damage.

Penalty: Imprisonment for 10 years.

(2) For the purposes of this section, a person’s conduct is taken to
cause the destruction of athing if the person’s conduct causes the
physical loss of the thing by interfering with the thing (including
by removing any restraint over the thing or abandoning the thing).

(3) For the purposes of this section, a person’s conduct is taken to
cause damageto athing if:
(a) the person’s conduct causes any loss of ause of the function
of the thing by interfering with the thing; or

(b) the person’s conduct causes the thing to be defaced.

471.7 Tampering with mail-receptacles

(1) A personisguilty of an offence if the person dishonestly:
(a) opensamail-receptacle; or
(b) tamperswith a mail-receptacle.
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Penalty: Imprisonment for 5 years.

(2) A personisquilty of an offenceif:
(a) the person intentionally opens a mail-receptacle; and
(b) the person is not authorised by Australia Post to open the
mail-receptacle; and
(c) the person does so knowing that he or she is not authorised
by Australia Post to open the mail-receptacle.

Penalty: Imprisonment for 2 years.

471.8 Dishonestly obtaining delivery of articles

A person is guilty of an offenceif the person dishonestly obtains
delivery of, or receipt of, an article in the course of post that is not
directed to the person.

Penalty: Imprisonment for 5 years.

471.9 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
appliesto an offence against section 471.1, 471.2, 471.3, 471.4,
4715, 471.6, 471.7 or 471.8.

471.10 Hoaxes—explosives and danger ous substances

(1) A personisquilty of an offenceif:
(a) the person causes an article to be carried by a postal or
similar service; and
(b) the person does so with the intention of inducing afalse
belief that:

(i) thearticle consists of, encloses or contains an explosive
or adangerous or harmful substance or thing; or

(if) an explosive, or adangerous or harmful substance or
thing, has been or will be left in any place.

Penalty: Imprisonment for 10 years.

(2) To avoid doubt, the definition of carry by post in section 470.1
does not apply to this section.
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471.11 Using a postal or similar serviceto make a threat

Threat to kill

(1) A person (thefirst person) is guilty of an offence if:
(a) thefirst person uses apostal or similar service to maketo
another person (the second person) athreat to kill the second
person or athird person; and

(b) thefirst person intends the second person to fear that the
threat will be carried out.

Penalty: Imprisonment for 10 years.

Threat to cause serious harm

(2) A person (thefirst person) isguilty of an offenceif:
(a) thefirst person uses apostal or similar service to make to
another person (the second person) athreat to cause serious
harm to the second person or athird person; and

(b) thefirst person intends the second person to fear that the
threat will be carried out.

Penalty: Imprisonment for 7 years.

Actual fear not necessary

(3) Inaprosecution for an offence against this section, it is not
necessary to prove that the person receiving the threat actually
feared that the threat would be carried out.

Definitions
(4) Inthissection:
fear includes apprehension.

threat to cause serious harm to a person includes a threat to
substantially contribute to serious harm to the person.

471.12 Using a postal or similar service to menace, harass or cause
offence

A person is guilty of an offenceif:
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(a) the person uses apostal or similar service; and

(b) the person does so in away (whether by the method of use or
the content of a communication, or both) that reasonable
persons would regard as being, in al the circumstances,
menacing, harassing or offensive.

Penalty: Imprisonment for 2 years.

471.13 Causing adangerousarticleto becarried by a postal or

)

)

©)

(4)

similar service

Offence

A person (thefirst person) is guilty of an offenceif:
(a) thefirst person causes an article to be carried by a postal or
similar service; and
(b) the person does so in away that givesrise to a danger of
death or serious harm to another person; and

(c) thefirst person isreckless asto the danger of death or serious
harm.

Penalty: Imprisonment for 10 years.

Danger of death or serious harm

For the purposes of this section, if a person’s conduct exposes
another person to the risk of catching a disease that may giverise
to adanger of death or serious harm to the other person, the
conduct istaken to give rise to adanger of death or serious harm to
the other person.

For the purposes of this section, a person’s conduct givesriseto a
danger of death or serious harm if the conduct is ordinarily capable
of creating areal, and not merely atheoretical, danger of death or
serious harm.

For the purposes of this section, a person’s conduct may give rise
to adanger of death or serious harm whatever the statistical or
arithmetical calculation of the degree of risk of death or serious
harm involved.
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(5) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that a specific person was actually placed in
danger of death or serious harm by the conduct concerned.

Definition

(6) To avoid doubt, the definition of carry by post in section 470.1
does not apply to this section.

471.14 Geographical jurisdiction

Section 15.1 (extended geographical jurisdiction—category A)
appliesto an offence against section 471.10, 471.11, 471.12 or
471.13.

471.15 Causing an explosive, or a dangerous or harmful substance,
to becarried by post

Offence

(1) A personisguilty of an offenceif:
(a) the person causes an article to be carried by post; and
(b) thearticle consists of, encloses or contains:
(i) anexplosive; or
(ii) adangerous or harmful substance or thing that the
regulations say must not, without exception, be carried
by post.

Penalty: Imprisonment for 10 years.
Geographical jurisdiction

(2) Section 15.3 (extended geographical jurisdiction—category C)
applies to an offence against subsection (1).
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Division 472—M iscellaneous

472.1 Saving of other laws

This Part is not intended to exclude or limit the operation of any
other law of the Commonwealth or any law of a State or Territory.

472.2 Interpretation of other laws

In determining the meaning of a provision of:

(a) Part VIIA of the Crimes Act 1914; or

(b) the Australian Postal Corporation Act 1989;
this Part is to be disregarded.
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Part 10.6—Telecommunications Services
Division 473—Preliminary

473.1 Definitions
In this Part;

access in relation to material includes:

(a) thedisplay of the material by a computer or any other output
of the material from a computer; or

(b) the copying or moving of the material to any placein a
computer or to a data storage device; or

(c) inthe case of material that is a program—the execution of
the program.

account identifier means:
(@) something that:
(i) contains subscription-specific secure data; and
(i) isinstalled, or capable of being installed, in amobile
telecommunications device; or
(b) anything else that:
(i) allows aparticular mobile telecommunications account
to be identified; and
(i) isprescribed by the regulations as an account identifier
for the purposes of this Part.

Note: Paragraph (a)—This would include a SIM card.
carriage service provider has the same meaning asin the
Telecommunications Act 1997.

Note: See also section 474.3 respecting persons who are taken to be carriage
service providersin relation to certain matters.

carrier has the same meaning as in the Telecommunications Act
1997.

Note: See also section 474.3 respecting persons who are taken to be carriers
in relation to certain matters.

carry includes transmit, switch and receive.

Criminal Code Act 1995 417



Schedule The Criminal Code

Chapter 10 National infrastructure
Part 10.6 Telecommunications Services
Division 473 Preliminary

Section 473.1

child abuse material means:
(@) material that depicts a person, or a representation of a person,
who:
(i) is, or appearsto be, under 18 years of age; and
(i) is, or appearsto be, avictim of torture, cruelty or
physical abuse;
and does thisin away that reasonable persons would regard
as being, in al the circumstances, offensive; or
(b) material that describes a person who:
(i) is, orisimplied to be, under 18 years of age; and
(i) is, orisimplied to be, avictim of torture, cruelty or
physical abuse;
and does thisin away that reasonable persons would regard
as being, in al the circumstances, offensive.

child pornography material means.
(a) material that depicts a person, or arepresentation of a person,
who is, or appears to be, under 18 years of age and who:

(i) isengaged in, or appears to be engaged in, a sexual pose
or sexual activity (whether or not in the presence of
other persons); or

(i) isinthe presence of a person who isengaged in, or
appears to be engaged in, a sexual pose or sexual
activity;

and does thisin away that reasonable persons would regard
as being, in al the circumstances, offensive; or

(b) materia the dominant characteristic of which isthe
depiction, for a sexual purpose, of:

(i) asexual organ or the anal region of a person who is, or
appearsto be, under 18 years of age; or

(ii) arepresentation of such a sexual organ or anal region;
or

(iii) the breasts, or arepresentation of the breasts, of a
female person who is, or appears to be, under 18 years
of age;
in away that reasonable persons would regard as being, in all
the circumstances, offensive; or
(c) material that describes aperson who is, or isimplied to be,
under 18 years of age and who:
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(i) isengagedin, or isimplied to be engaged in, a sexual
pose or sexual activity (whether or not in the presence
of other persons); or

(i) isinthe presence of aperson whoisengagedin, oris
implied to be engaged in, a sexual pose or sexual
activity;

and does thisin away that reasonable persons would regard
as being, in al the circumstances, offensive; or
(d) material that describes:

(i) asexual organ or the anal region of a person who is, or
isimplied to be, under 18 years of age; or

(i) the breasts of afemale person who is, or isimplied to
be, under 18 years of age;

and does thisin away that reasonable persons would regard
as being, in al the circumstances, offensive.

communication in the course of telecommunications carriage
means a communication that is being carried by a carrier or
carriage service provider, and includes a communication that has
been collected or received by a carrier or carriage service provider
for carriage, but has not yet been delivered by the carrier or
carriage service provider.

connected, in relation to a telecommunications network, includes
connection otherwise than by means of physical contact (for
example, a connection by means of radiocommunication).

control of data, or material that isin the form of data, has the
meaning given by section 473.2.

depict includes contain data from which a visual image (whether
till or moving) can be generated.

describe includes contain data from which text or sounds can be
generated.

emergency call person has the same meaning asin the
Telecommunications Act 1997.

emergency service number has the same meaning asin the
Telecommunications Act 1997.
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emergency service organisation has the same meaning asin
section 147 of the Telecommunications (Consumer Protection and
Service Standards) Act 1999.

facility has the same meaning as in the Telecommunications Act
1997.

intelligence or security officer means an officer or employee of:
(a) the Australian Security Intelligence Organisation; or
(b) the Australian Secret Intelligence Service; or
(c) the Office of National Assessments; or

(d) that part of the Department of Defence known as the Defence
Signals Directorate; or
(e) that part of the Department of Defence known as the Defence
Intelligence Organisation;
and includes a staff member (within the meaning of the
Intelligence Services Act 2001) of the Australian Security
Intelligence Organisation, the Australian Secret Intelligence
Service or the Defence Signals Directorate.

interception device means an apparatus or device that:

(a) isof akind that is capable of being used to enable a person to
intercept a communication passing over a
telecommunications system; and

(b) could reasonably be regarded as having been designed:

(i) for the purpose of; or
(ii) for purposesincluding the purpose of;
using it in connection with the interception of
communications passing over a telecommunications system;
and

(c) isnot designed principally for the reception of
communications transmitted by radiocommunications.

Terms used in this definition that are defined in the
Telecommuni cations (Interception) Act 1979 have the same
meaning in this definition asthey have in that Act.

I nternet content host has the same meaning asin Schedule 5 to the
Broadcasting Services Act 1992.

I nternet service provider has the same meaning asin Schedule 5 to
the Broadcasting Services Act 1992.
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law enforcement officer means any of the following:

(@) the Commissioner of the Australian Federal Police, a Deputy
Commissioner of the Australian Federal Police, an AFP
employee or a special member of the Australian Federal
Police (al within the meaning of the Australian Federal
Police Act 1979);

(b) amember, or employee, of the police force of a State or
Territory;

(c) amember of the staff of the Australian Crime Commission
(within the meaning of the Australian Crime Commission Act
2002);

(d) amember of apoliceforce, or other law enforcement agency,
of aforeign country;

(e) the Director of Public Prosecutions or a person performing a
similar function under alaw of a State or Territory;

(f) amember of the staff of the Office of the Director of Public
Prosecutions (within the meaning of the Director of Public
Prosecutions Act 1983) or of asimilar body established
under alaw of a State or Territory;

(g0 amember of the New South Wales Crime Commission or a
member of the staff of that Commission;

(h) an officer of the Independent Commission Against
Corruption of New South Wales, being a person whoisan
officer as defined by the Independent Commission Against
Corruption Act 1988 of New South Wales,

(i) the Commissioner of the Police Integrity Commission of
New South Wales, an Assistant Commissioner of that
Commission or amember of the staff of that Commission;

() an officer of the Corruption and Crime Commission of
Western Australia within the meaning of the Corruption and
Crime Commission Act 2003 of Western Australia;

(k) an authorised commission officer of the Crime and
Misconduct Commission of Queensland within the meaning
of the Crime and Misconduct Act 2001 of Queensland.

loss means aloss in property, whether temporary or permanent,
and includes not getting what one might get.

material includes material in any form, or combination of forms,
capable of constituting a communication.
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mobile telecommunications account means an account with a
carriage service provider for the supply of a public mobile
telecommunications service to an end-user.

mobile telecommunications device means an item of customer
equipment (within the meaning of the Telecommunications Act
1997) that is used, or is capable of being used, in connection with a
public mobile tel ecommunications service.

nominated carrier has the same meaning asin the
Telecommunications Act 1997.

NRS provider has the same meaning asin Part 3 of the
Telecommuni cations (Consumer Protection and Service Standards)
Act 1999.

obtaining includes:
(a) obtaining for another person; and
(b) inducing athird person to do something that resultsin
another person obtaining.

obtaining data, or material that isin the form of data, hasthe
meaning given by section 473.3.

possession of data, or material that isin the form of data, has the
meaning given by section 473.2.

producing data, or materia that isin the form of data, has the
meaning given by section 473.3.

property has the same meaning as in Chapter 7.

public mobile telecommunications service has the same meaning
asin the Telecommunications Act 1997.

radiocommunication has the same meaning asin the
Radiocommunications Act 1992.

serious offence against a foreign law means an offence against a
law of aforeign country constituted by conduct that, if it had
occurred in Australia, would have constituted a serious offence
against alaw of the Commonwealth, a State or a Territory.
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serious offence against a law of the Commonwealth, a State or a
Territory means an offence against alaw of the Commonwealth, a
State or a Territory that is punishable by imprisonment:

(&) forlife; or
(b) for aperiod of 5 or more years.

subscription-specific secure data means data that is used, or is
capable of being used, to:

(a) alow acarrier toidentify a particular mobile
telecommunications account (whether an existing account or
an account that may be set up in the future); and

(b) alow amabile telecommunications device in which an
account identifier that contains the datais installed to access
the public mobile telecommunication service to which that
account relates.

supplying data, or material that isin the form of data, has the
meaning given by section 473.3.

telecommunications device identifier means:
(a) an electronic identifier of a mobile telecommunications
devicethat is:
(i) installed in the device by the manufacturer; and
(ii) iscapable of being used to distinguish that particular
device from other mobile telecommunications devices,
or
(b) any other form of identifier that is prescribed by the
regulations as a telecommunications device identifier for the
purposes of this Part.

Note: Paragraph (a)—For example, GSM mobile phones use an
industry-recognised International Mobile Equipment Identity (IMEI)
number. This number identifies the particular phone, as compared to
the SIM card number which identifies a particular telecommunications

account. Carriers are able to block service to lost and stolen mobile
phones based on their IMEI numbers.

telecommunications network has the same meaning asin the
Telecommunications Act 1997.
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473.2 Possession or control of data or material in the form of data

A reference in this Part to a person having possession or control of
data, or material that isin the form of data, includes areference to
the person:
(a) having possession of a computer or data storage device that
holds or contains the data; or
(b) having possession of adocument in which the dataiis
recorded; or

(c) having control of data held in acomputer that isin the

possession of another person (whether inside or outside
Australia).

473.3 Producing, supplying or obtaining data or material in the
form of data

A referencein this Part to a person producing, supplying or
obtaining data, or material that isin the form of data, includesa
reference to the person:

(a) producing, supplying or obtaining data held or contained in a
computer or data storage device; or

(b) producing, supplying or obtaining a document in which the
datais recorded.

473.4 Determining whether material is offensive

The matters to be taken into account in deciding for the purposes of
this Part whether reasonabl e persons would regard particular
material, or a particular use of acarriage service, as being, in all
the circumstances, offensive, include:

(a) the standards of morality, decency and propriety generally
accepted by reasonable adults; and

(b) theliterary, artistic or educational merit (if any) of the
material; and

(c) the genera character of the material (including whether it is
of amedical, lega or scientific character).
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Division 474—Telecommunications offences

Subdivision A—Dishonesty with respect to carriage services

474.1 Dishonesty

(1) For the purposes of this Subdivision, dishonest means:
(a) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

(2) Inaprosecution for an offence against this Subdivision, the
determination of dishonesty isamatter for the trier of fact.

474.2 General dishonesty with respect to a carriage service provider
Obtaining a gain

(1) A personisguilty of an offence if the person does anything with
the intention of dishonestly obtaining a gain from a carriage service
provider by way of the supply of a carriage service.

Penalty: Imprisonment for 5 years.

Causing aloss

(2) A personisguilty of an offence if the person does anything with
the intention of dishonestly causing aloss to a carriage service
provider in connection with the supply of a carriage service.

Penalty: Imprisonment for 5 years.

(3) A personisguilty of an offenceif:
(a) the person dishonestly causes aloss, or dishonestly causes a
risk of loss, to a carriage service provider in connection with
the supply of a carriage service; and

(b) the person knows or believes that the loss will occur or that
thereis a substantial risk of the loss occurring.

Penalty: Imprisonment for 5 years.
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Subdivision B—I nterference with telecommunications

474.3 Person acting for acarrier or carriage service provider

(1) For the purposes of this Subdivision, a person who does any thing
for or on behalf of acarrier, or on behalf of persons at least one of
whom isacarrier, is, in respect of:

(a) the doing by that person of that thing; or

(b) any rental, fee or charge payable for or in relation to the
doing by that person of that thing; or

(c) the operation by that person of afacility in connection with
the doing of that thing; or

(d) afacility belonging to that person; or
(e) the operation by that person of a satellite;
taken to be acarrier.

(2) For the purposes of this Subdivision, a person who does any thing
for or on behalf of a carriage service provider, or on behalf of
persons at least one of whom is a carriage service provider, is, in
respect of:

() the doing by that person of that thing; or

(b) any rental, fee or charge payable for or in relation to the
doing by that person of that thing; or

(c) the operation by that person of afacility in connection with
the doing of that thing; or

(d) afacility belonging to that person; or
(e) the operation by that person of a satellite;
taken to be a carriage service provider.

474.4 |nterception devices

(1) A personisguilty of an offenceif:
(a) the person:
(i) manufactures; or
(ii) advertises, displays or offersfor sale; or
(iii) sdls; or
(iv) possesses;
an apparatus or device (whether in an assembled or
unassembled form); and
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(b) the apparatus or device is an interception device.
Penalty: Imprisonment for 5 years.

(2) A personisnot criminally responsible for an offence against
subsection (1) if the person possesses the interception device in the
course of the person’ s duties relating to the interception of
communications that does not constitute a contravention of
subsection 7(1) of the Telecommunications (Interception) Act
1979.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(3) A personisnot criminally responsible for an offence against
subsection (1) if the applicable conduct mentioned in
subparagraphs (1)(a)(i) to (iv) isin circumstances specified in
regulations made for the purposes of this subsection.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

474.5 Wrongful delivery of communications

(1) A personisquilty of an offenceif:
(&) acommunicationisin the course of telecommunications
carriage; and
(b) the person causes the communication to be received by a
person or carriage service other than the person or service to
whom it is directed.

Penalty: Imprisonment for 1 year.

(2) A personisnot criminally responsible for an offence against
subsection (1) if the person engages in the conduct referred to in
paragraph (1)(b) with the consent or authorisation of the person to
whom, or the person operating the carriage service to which, the
communication is directed.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

474.6 Interferencewith facilities

(1) A personisguilty of an offence if the person tampers with, or
interferes with, afacility owned or operated by:
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(@) acarrier; or
(b) acarriage service provider; or
(c) anominated carrier.

Penalty: Imprisonment for 1 year.

(2) For the purposes of an offence against subsection (1), absolute
liability appliesto the physical element of circumstance of the
offence, that the facility is owned or operated by a carrier, a
carriage service provider or anominated carrier.

(3) A personisguilty of an offenceif:
(a) the person tampers with, or interferes with, afacility owned
or operated by:
(i) acarrier; or
(ii) acarriage service provider; or
(iif) anominated carrier; and
(b) this conduct results in hindering the normal operation of a
carriage service supplied by a carriage service provider.

Penalty: Imprisonment for 2 years.

(4) For the purposes of an offence against subsection (3), absolute
liability appliesto the following physical elements of circumstance
of the offence:

(a) that thefacility is owned or operated by acarrier, acarriage
service provider or anominated carrier;

(b) that the carriage serviceis supplied by a carriage service
provider.

(5) A personisguilty of an offenceif:
(a) the person uses or operates any apparatus or device (whether
or not it is comprised in, connected to or used in connection
with atelecommunications network); and

(b) thisconduct results in hindering the normal operation of a
carriage service supplied by a carriage service provider.

Penalty: Imprisonment for 2 years.

(6) For the purposes of an offence against subsection (5), absolute
liability appliesto the physical element of circumstance of the
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offence, that the carriage service is supplied by a carriage service
provider.

(7) A personisnot criminaly responsible for an offence against
subsection (5) if:

(a) the personis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in good
faith in the course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1: A defendant bears an evidentia burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note 2: See also subsection 475.1(2) for the interaction between this defence
and the Radiocommunications Act 1992.

(8) For the purposes of this section, afacility is taken to be owned or
operated by anominated carrier if the Telecommunications Act
1997 applies, under section 81A of that Act, asif that facility were
owned or operated by the nominated carrier.

474.7 Modification etc. of atelecommunications device identifier

(1) A personisquilty of an offenceif the person:
(@) modifies atelecommunications device identifier; or
(b) interferes with the operation of atelecommunications device
identifier.
Penalty: Imprisonment for 2 years.

(2) A personisnot criminally responsible for an offence against
subsection (1) if the person is:

(@) the manufacturer of the mobile telecommunications devicein
which the telecommunications device identifier isinstalled;
or

(b) an employee or agent of the manufacturer who is acting on
behalf of the manufacturer; or

(c) acting with the consent of the manufacturer.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(3) A personisnot criminally responsible for an offence against
subsection (1) if:
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(a) thepersonis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1. A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note2:  Thissubsection merely creates a defence to an offence against
subsection (1) and does not operate to authorise any conduct that
requires awarrant under some other law.

474.8 Possession or control of data or a device with intent to modify
a telecommunications device identifier

(1) A personisguilty of an offenceif:
(a) the person has possession or control of any thing or data; and

(b) the person has that possession or control with the intention
that the thing or data be used:

(i) by the person; or

(ii) by another person;
in committing an offence against subsection 474.7(1)
(modification of atelecommunications device identifier).

Penalty: Imprisonment for 2 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against subsection 474.7(1)
(modification of atelecommunications device identifier) is
impossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

(4) A personisnot criminally responsible for an offence against
subsection (1) if the person is:
(&) the manufacturer of the mobile telecommunications devicein

which the telecommunications device identifier isinstalled;
or

(b) an employee or agent of the manufacturer who is acting on
behalf of the manufacturer; or

(c) acting with the consent of the manufacturer.
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Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(5) A personisnot criminally responsible for an offence against
subsection (1) if:

(a) the personis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1. A defendant bears an evidentia burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note2:  Thissubsection merely creates a defence to an offence against
subsection (1) and does not operate to authorise any conduct that
requires awarrant under some other law.

474.9 Producing, supplying or obtaining data or a device with intent
to modify a telecommunications device identifier

(1) A personisguilty of an offenceif:
(a) the person produces, supplies or obtains any thing or data;
and

(b) the person does so with the intention that the thing or data be
used:

(i) by the person; or

(ii) by another person;
in committing an offence against subsection 474.7(1)
(modification of atelecommunications device identifier).

Penalty: Imprisonment for 2 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against subsection 474.7(1)
(modification of atelecommunications device identifier) is
impossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

(4) A personisnot criminally responsible for an offence against
subsection (1) if the personis.
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(@) the manufacturer of the mobile telecommunications devicein
which the telecommunications device identifier isinstalled;
or

(b) an employee or agent of the manufacturer who is acting on
behalf of the manufacturer; or

(c) acting with the consent of the manufacturer.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(5) A personisnot criminally responsible for an offence against
subsection (1) if:
(a) thepersonis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1: A defendant bears an evidentia burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note2:  Thissubsection merely creates a defence to an offence against
subsection (1) and does not operate to authorise any conduct that
requires awarrant under some other law.

474.10 Copying subscription-specific secure data

Copying subscription-specific secure data from an existing account
identifier
(1) A personisguilty of an offenceif the person:
(a) copies the subscription-specific secure data from an account
identifier; and
(b) does so with the intention that the data will be copied

(whether by the person or by someone else) onto something
that:

(i) isan account identifier; or
(ii) will, once the datais copied onto it, be capable of
operating as an account identifier.

Penalty: Imprisonment for 2 years.
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)

©)

(4)

Copying subscription-specific secure data onto a new account
identifier
A person is guilty of an offenceif:

(a) subscription-specific secure data is copied from an account
identifier (whether by the person or by someone else); and

(b) the person copies that data onto something that:
(i) isan account identifier; or
(ii) will, once the datais copied onto it, be capable of
operating as an account identifier.

Thisis so whether or not the person knows which particular
account identifier the subscription-specific secure datais copied
from.

Penalty: Imprisonment for 2 years.

Defences

A person is not criminally responsible for an offence against
subsection (1) or (2) if the person is:
(a) the carrier who operates the facilities used, or to be used, in
the supply of the public mobile telecommunications service
to which the subscription-specific secure data relates; or

(b) an employee or agent of that carrier who is acting on behal f
of that carrier; or
(c) acting with the consent of that carrier.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

A person is not criminally responsible for an offence against
subsection (1) or (2) if:

(a) thepersonis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1: A defendant bears an evidentia burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note2:  Thissubsection merely creates a defence to an offence against
subsection (1) or (2) and does not operate to authorise any conduct
that requires awarrant under some other law.
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474.11 Possession or control of data or a device with intent to copy

an account identifier

(1) A personisguilty of an offenceif:
(a) the person has possession or control of any thing or data; and
(b) the person has that possession or control with the intention
that the thing or data be used:
(i) by the person; or
(ii) by another person;
in committing an offence against subsection 474.10(1)
(copying subscription-specific secure data from an account
identifier) or 474.10(2) (copying subscription-specific secure
data onto an account identifier).

Penalty: Imprisonment for 2 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against subsection 474.10(1)
(copying subscription-specific secure data from an account
identifier) or 474.10(2) (copying subscription-specific secure data
onto an account identifier) isimpossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

Defences

(4) A personisnot criminally responsible for an offence against
subsection (1) if the person is:

(a) the carrier who operates the facilities used, or to be used, in
the supply of the public mobile telecommunications service
to which the subscription-specific secure data rel ates; or

(b) an employee or agent of that carrier who is acting on behal f
of that carrier; or

(c) acting with the consent of that carrier.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(5) A personisnot criminally responsible for an offence against
subsection (1) if:
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(a) thepersonis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1. A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note2:  Thissubsection merely creates a defence to an offence against
subsection (1) and does not operate to authorise any conduct that
requires awarrant under some other law.

474.12 Producing, supplying or obtaining data or a device with
intent to copy an account identifier

(1) A personisguilty of an offenceif:
(a) the person produces, supplies or obtains any thing or data;
and
(b) the person does so with the intention that the thing or data be
used:
(i) by the person; or
(ii) by another person;
in committing an offence against subsection 474.10(1)
(copying subscription-specific secure data from an account
identifier) or 474.10(2) (copying subscription-specific secure
data onto an account identifier).

Penalty: Imprisonment for 2 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against subsection 474.10(1)
(copying subscription-specific secure data from an account
identifier) or 474.10(2) (copying subscription-specific secure data
onto an account identifier) isimpossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

Defences

(4) A personisnot criminally responsible for an offence against
subsection (1) if the personis:
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(a) the carrier who operates the facilities used, or to be used, in
the supply of the public mobile telecommunications service
to which the subscription-specific secure data relates; or

(b) an employee or agent of that carrier who is acting on behal f
of that carrier; or

(c) acting with the consent of that carrier.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(5) A personisnot criminally responsible for an offence against
subsection (1) if:

(a) thepersonis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note 1: A defendant bears an evidentia burden in relation to the matter in this
subsection, see subsection 13.3(3).

Note2:  Thissubsection merely creates a defence to an offence against
subsection (1) and does not operate to authorise any conduct that
requires awarrant under some other law.

Subdivison C—Offencesrelated to use of telecommunications

474.13 Use of a carriage service

For the purposes of this Subdivision, a person is taken not to use a
carriage service by engaging in particular conduct if:
(a) the personisacarrier and, in engaging in that conduct, is
acting solely in the person’ s capacity as a carrier; or
(b) the person isa carriage service provider and, in engaging in
that conduct, is acting solely in the person’s capacity asa
carriage service provider; or
(c) the personisan Internet service provider and, in engaging in
that conduct, is acting solely in the person’s capacity as an
Internet service provider; or
(d) the person isan Internet content host and, in engaging in that
conduct, is acting solely in the person’s capacity as an
Internet content host.
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474.14 Using a telecommunications network with intention to
commit a serious offence

(1) A personisguilty of an offenceif:
(@) the person:
(i) connects equipment to atelecommunications network;
and

(i) intends by thisto commit, or to facilitate the
commission of, an offence (whether by that person or
another person); and

(b) theoffenceis:

(i) aserious offence against alaw of the Commonwealth, a
State or a Territory; or

(if) aserious offence against aforeign law.

(2) A personisguilty of an offenceif:

(a) the person uses equipment connected to a
telecommunications network in the commission of, or to
facilitate the commission of, an offence (whether by that
person or another person); and

(b) theoffenceis:

(i) aserious offence against alaw of the Commonwealth, a
State or a Territory; or

(ii) aserious offence against aforeign law.

(3) A person who isguilty of an offence against subsection (1) or (2) is
punishable, on conviction, by a penalty not exceeding the penalty
applicable to the serious offence.

(4) Absolute liahility applies to paragraphs (1)(b) and (2)(b).

Note: For absolute liability, see section 6.2.

(5) A person may be found guilty of an offence against subsection (1)
or (2) even if committing the serious offence isimpossible.

(6) Itisnot an offence to attempt to commit an offence against
subsection (1) or (2).
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474.15 Using a carriage serviceto make athreat

(D)

)

Threat to kill

A person (the first person) is guilty of an offence if:
(a) thefirst person uses a carriage service to make to another
person (the second person) athreat to kill the second person
or athird person; and

(b) thefirst person intends the second person to fear that the
threat will be carried out.

Penalty: Imprisonment for 10 years.

Threat to cause serious harm

A person (the first person) is guilty of an offence if:
(a) thefirst person uses a carriage service to make to another
person (the second person) athreat to cause serious harm to
the second person or athird person; and

(b) thefirst person intends the second person to fear that the
threat will be carried out.

Penalty: Imprisonment for 7 years.

Actual fear not necessary

(3) Inaprosecution for an offence against this section, it is not

necessary to prove that the person receiving the threat actually
feared that the threat would be carried out.

Definitions

(4) Inthissection:

fear includes apprehension.

threat to cause serious harm to a person includes a threat to
substantially contribute to serious harm to the person.

474.16 Using a carriage service for a hoax threat

A person is guilty of an offenceif:
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(a) the person uses a carriage service to send a communication;
and

(b) the person does so with the intention of inducing afalse
belief that an explosive, or a dangerous or harmful substance
or thing, has been or will be left in any place.

Penalty: Imprisonment for 10 years.

474.17 Using a carriage service to menace, harass or cause offence

(1) A personisguilty of an offenceif:
(a) the person uses a carriage service; and

(b) the person does so in away (whether by the method of use or
the content of a communication, or both) that reasonable
persons would regard as being, in al the circumstances,
menacing, harassing or offensive.

Penalty: Imprisonment for 3 years.

(2) Without limiting subsection (1), that subsection appliesto
menacing, harassing or causing offence to:

(@) an employee of the NRS provider; or

(b) an emergency call person; or

(c) an employee of an emergency service organisation; or

(d) an APS employee in the Attorney-General’ s Department
acting as a National Security Hotline call taker.

474.18 Improper use of emergency call service

(1) A personisguilty of an offence if the person:
(@) makesacall to an emergency service number; and

(b) does so with theintention of inducing afalse belief that an
emergency exists.

Penalty: Imprisonment for 3 years.

(2) A personisguilty of an offenceif:
(a) the person makes a call to an emergency service number; and
(b) the person makes the call otherwise than for the purpose of
reporting an emergency; and
(c) thecall isavexatious one.
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Penalty: Imprisonment for 3 years.

(3) In determining whether acall by a person to an emergency service
number is a vexatious one, have regard to:

(a) the content of the call; and

(b) the number, frequency and content of previous calls the
person has made to emergency service numbers otherwise
than for the purpose of reporting emergencies; and

(c) any other relevant matter.

474.19 Using a carriage servicefor child pornography material

(1) A personisguilty of an offenceif:
(@) the person:
(i) usesacarriage service to access material; or

(ii) usesa carriage service to cause material to be
transmitted to the person; or

(i) usesacarriage service to transmit material; or
(iv) usesacarriage service to make material available; or
(v) usesacarriage service to publish or otherwise distribute
material; and
(b) the material ischild pornography material.

Penalty: Imprisonment for 10 years.

(2) To avoid doubt, the following are the fault elements for the
physical elements of an offence against subsection (1):
(a) intention isthe fault element for the conduct referred to in
paragraph (1)(a);
(b) recklessnessisthe fault element for the circumstances
referred to in paragraph (1)(b).

Note: For the meaning of intention and recklessness see sections 5.2 and
5.4.

(3) Aswadll asthe general defences provided for in Part 2.3, defences
are provided for under section 474.21 in relation to this section.
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474.20 Possessing, controlling, producing, supplying or obtaining
child pornography material for usethrough a carriage
service

(1) A personisquilty of an offenceif:
(@) the person:
(i) has possession or control of materia; or
(ii) produces, supplies or obtains material; and
(b) the material is child pornography material; and
(c) the person hasthat possession or control, or engages in that

production, supply or obtaining, with the intention that the
material be used:

(i) by that person; or

(ii) by another person;
in committing an offence against section 474.19 (using a
carriage service for child pornography material).

Penalty: Imprisonment for 10 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against section 474.19 (using a
carriage service for child pornography material) isimpossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

474.21 Defencesin respect of child pornography material

(1) A personisnot criminally responsible for an offence against
section 474.19 (using a carriage service for child pornography
material) or 474.20 (possessing etc. child pornography material for
use through a carriage service) because of engaging in particular
conduct if the conduct:

(@) isof public benefit; and

(b) does not extend beyond what is of public benefit.
In determining whether the person is, under this subsection, not
criminally responsible for the offence, the question whether the
conduct is of public benefit is aquestion of fact and the person’s
motivesin engaging in the conduct are irrelevant.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).
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(2) For the purposes of subsection (1), conduct is of public benefit if,
and only if, the conduct is necessary for or of assistancein:
(a) enforcing alaw of the Commonwealth, a State or a Territory;
or

(b) monitoring compliance with, or investigating a contravention
of, alaw of the Commonwealth, a State or a Territory; or

(c) the administration of justice; or

(d) conducting scientific, medical or educational research that
has been approved by the Minister in writing for the purposes
of this section.

(3) A personisnot criminally responsible for an offence against
section 474.19 (using a carriage service for child pornography
material) or 474.20 (possessing etc. child pornography material for
use through a carriage service) if:

() thepersonis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(4) A personisnot criminally responsible for an offence against
section 474.19 (using a carriage service for child pornography
material) or 474.20 (possessing etc. child pornography material for
use through a carriage service) if the person engages in the conduct
in good faith for the sole purpose of

(a) assisting the Australian Communications and Media
Authority to detect:
(i) prohibited content (within the meaning of Schedule 5 to
the Broadcasting Services Act 1992); or
(ii) potentia prohibited content (within the meaning of that
Schedule);
in the performance of the Authority’ s functions under that
Schedule; or
(b) manufacturing or developing, or updating, content filtering
technology (including software) in accordance with:
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(i) arecognised alternative access-prevention arrangement
(within the meaning of clause 40 of Schedule 5 to the
Broadcasting Services Act 1992); or

(if) adesignated alternative access-prevention arrangement
(within the meaning of clause 60 of that Schedule).

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

474.22 Using a carriage servicefor child abuse material

(1) A personisquilty of an offenceif:
(a) the person:
(i) usesacarriage service to access material; or
(ii) usesacarriage service to cause material to be
transmitted to the person; or
(iii) usesacarriage service to transmit material; or
(iv) usesacarriage serviceto make material available; or
(v) usesacarriage serviceto publish or otherwise distribute
material; and
(b) the material ischild abuse material.

Penalty: Imprisonment for 10 years.

(2) To avoid doubt, the following are the fault elements for the
physical elements of an offence against subsection (1):
(a) intention isthe fault element for the conduct referred toin
paragraph (1)(a);
(b) recklessnessis the fault element for the circumstances
referred to in paragraph (1)(b).
Note: g(zr the meaning of intention and recklessness see sections 5.2 and

(3) Aswaell asthe general defences provided for in Part 2.3, defences
are provided for under section 474.24 in relation to this section.

474.23 Possessing, controlling, producing, supplying or obtaining
child abuse material for usethrough a carriage service

(1) A personisguilty of an offenceif:
(a) the person:
(i) has possession or control of materia; or
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(ii) produces, supplies or obtains material; and
(b) the materia is child abuse material; and
(c) the person hasthat possession or control, or engages in that
production, supply or obtaining, with the intention that the
material be used:
(i) by that person; or
(ii) by another person;
in committing an offence against section 474.22 (using a
carriage service for child abuse material).

Penalty: Imprisonment for 10 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against section 474.22 (using a
carriage service for child abuse material) isimpossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

474.24 Defencesin respect of child abuse material

(1) A personisnot criminally responsible for an offence against
section 474.22 (using a carriage service for child abuse material) or
474.23 (possessing etc. child abuse material for use through a
carriage service) because of engaging in particular conduct if the
conduct:

(@) isof public benefit; and

(b) does not extend beyond what is of public benefit.
In determining whether the person is, under this subsection, not
criminally responsible for the offence, the question whether the
conduct is of public benefit isaquestion of fact and the person’s
motivesin engaging in the conduct are irrelevant.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).

(2) For the purposes of subsection (1), conduct is of public benefit if,
and only if, the conduct is necessary for or of assistancein:
(@) enforcing alaw of the Commonwealth, a State or a Territory;
or
(b) monitoring compliance with, or investigating a contravention
of, alaw of the Commonwealth, a State or a Territory; or
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(c) the administration of justice; or

(d) conducting scientific, medical or educational research that
has been approved by the Minister in writing for the purposes
of this section.

(3) A personisnot criminally responsible for an offence against
section 474.22 (using a carriage service for child abuse material) or
474.23 (possessing etc. child abuse material for use through a
carriage service) if:

(a) the personis, at the time of the offence, alaw enforcement
officer, or an intelligence or security officer, acting in the
course of hisor her duties; and

(b) the conduct of the person is reasonable in the circumstances
for the purpose of performing that duty.

Note: A defendant bears an evidentia burden in relation to the matter in this
subsection, see subsection 13.3(3).

(4) A personisnot criminally responsible for an offence against
section 474.22 (using a carriage service for child abuse material) or
474.23 (possessing etc. child abuse material for use through a
carriage service) if the person engages in the conduct in good faith
for the sole purpose of:

(a) assisting the Australian Communications and Media
Authority to detect:
(i) prohibited content (within the meaning of Schedule 5 to
the Broadcasting Services Act 1992); or
(if) potential prohibited content (within the meaning of that
Schedule);
in the performance of the Authority’ s functions under that
Schedule; or
(b) manufacturing or developing, or updating, content filtering
technology (including software) in accordance with:

(i) arecognised alternative access-prevention arrangement
(within the meaning of clause 40 of Schedule 5 to the
Broadcasting Services Act 1992); or

(ii) adesignated alternative access-prevention arrangement
(within the meaning of clause 60 of that Schedule).

Note: A defendant bears an evidential burden in relation to the matter in this
subsection, see subsection 13.3(3).
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474.25 Obligations of Internet service providersand Internet
content hosts

A person commits an offence if the person:
(a) isan Internet service provider or an Internet content host; and

(b) isaware that the service provided by the person can be used
to access particular material that the person has reasonable
groundsto believeis:

(i) child pornography material; or
(ii) child abuse material; and
(c) doesnot refer details of the material to the Australian Federal

Police within a reasonabl e time after becoming aware of the
existence of the material.

Penalty: 100 penalty units.

474.26 Using a carriage serviceto procure personsunder 16 years of
age

(1) A person (the sender) commits an offenceif:

(a) the sender uses a carriage service to transmit a
communication to another person (the recipient); and

(b) the sender does thiswith the intention of procuring the
recipient to engage in, or submit to, sexual activity with the
sender; and

(c) therecipient is someonewho is, or who the sender believes
to be, under 16 years of age; and

(d) the sender isat least 18 years of age.
Penalty: Imprisonment for 15 years.

(2) A person (the sender) commits an offenceiif:

(a) the sender uses a carriage service to transmit a
communication to another person (the recipient); and

(b) the sender does this with the intention of procuring the
recipient to engage in, or submit to, sexual activity with
another person; and

(c) therecipient is someone who is, or who the sender believes
to be, under 16 years of age; and

(d) the other person referred to in paragraph (b) is someone who
is, or who the sender believesto be, at least 18 years of age.
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Penalty: Imprisonment for 15 years.

(3) A person (the sender) commits an offenceiif:

(a) the sender uses a carriage service to transmit a
communication to another person (the recipient); and

(b) the sender does this with the intention of procuring the
recipient to engagein, or submit to, sexual activity with
another person; and

(c) therecipient is someonewho is, or who the sender believes
to be, under 16 years of age; and

(d) the other person referred to in paragraph (b) is someone who
is, or who the sender believes to be, under 18 years of age;
and

(e) the sender intends that the sexual activity referred to in
paragraph (b) will take place in the presence of:
(i) thesender; or
(if) another person who is, or who the sender believesto be,
at least 18 years of age.

Penalty: Imprisonment for 15 years.

474.27 Using a carriage serviceto “groom” personsunder 16 years
of age

(1) A person (the sender) commits an offenceif:

(a) the sender uses a carriage service to transmit a
communication to another person (the recipient); and

(b) the communication includes material that isindecent; and

(c) the sender does thiswith the intention of making it easier to
procure the recipient to engage in, or submit to, sexual
activity with the sender; and

(d) therecipient is someone who is, or who the sender believes
to be, under 16 years of age; and

(e) the sender isat least 18 years of age.
Penalty: Imprisonment for 12 years.

(2) A person (the sender) commits an offenceif:

(a) the sender uses a carriage service to transmit a
communication to another person (the recipient); and

(b) the communication includes material that isindecent; and
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(c) the sender does this with the intention of making it easier to
procure the recipient to engage in, or submit to, sexual
activity with another person; and

(d) therecipient is someone who is, or who the sender believes
to be, under 16 years of age; and

(e) the other person referred to in paragraph (c) is someone who
is, or who the sender believesto be, at least 18 years of age.

Penalty: Imprisonment for 12 years.

(3) A person (the sender) commits an offenceif:

(a) the sender uses a carriage service to transmit a
communication to another person (the recipient); and

(b) the communication includes material that isindecent; and

(c) the sender does thiswith the intention of making it easier to
procure the recipient to engage in, or submit to, sexual
activity with another person; and

(d) therecipient is someone who is, or who the sender believes
to be, under 16 years of age; and

(e) the other person referred to in paragraph (c) is someone who
is, or who the sender believes to be, under 18 years of age;
and

(f) the sender intends that the sexual activity referredtoin
paragraph (c) will take place in the presence of:
(i) thesender; or

(if) another person who is, or who the sender believesto be,
at least 18 years of age.

Penalty: Imprisonment for 15 years.

(4) Inaprosecution for an offence against subsection (1), (2) or (3),
whether material isindecent isamatter for the trier of fact.

(5) Inthissection:

indecent means indecent according to the standards of ordinary
people.
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474.28 Provisionsrelating to offences against sections 474.26 and

(1)

)

©)

(4)

)

474.27

Age-related issues

For the purposes of an offence against section 474.26 or 474.27,
absolute liability applies to the physical element of circumstance of
the offence that the recipient is someone who is under 16 years of
age.

Note 1: For absolute liability, see section 6.2.

Note 2: For adefence based on belief about age, see section 474.29.

For the purposes of an offence against subsection 474.26(2) or (3)
or 474.27(2) or (3), absolute liability applies to the physical
elements of circumstance of the offence that the other person
referred to in paragraph 474.26(2)(b) or (3)(e) or 474.27(2)(c) or
(3)(f) isat least 18 years of age.

Note 1: For absolute liability, see section 6.2.

Note 2: For a defence based on belief about age, see section 474.29.

For the purposes of sections 474.26 and 474.27, evidence that the
recipient was represented to the sender as being under or of a
particular ageis, in the absence of evidence to the contrary, proof
that the sender believed the recipient to be under or of that age.

For the purposes of sections 474.26 and 474.27, evidence that the
other person referred to in paragraph 474.26(2)(b) or (3)(e) or
474.27(2)(c) or (3)(f) was represented to the sender as being:

(a) atleast 18 years of age; or
(b) over or of aparticular age;

is, in the absence of evidence to the contrary, proof that the sender
believed the other person to be at least 18 years of age or over or of
that age.

In determining for the purposes of sections 474.26 and 474.27 how
old apersonisor was at a particular time, ajury or court may treat
any of the following as admissible evidence:

(a) the person’s appearance;

(b) medical or other scientific opinion;

(c) adocument that is or appears to be an official or medical
record from a country outside Australia;
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(6)

(7)

(8)

(9)

(10)

(11)

(d) adocument that is or appearsto be a copy of such arecord.

Subsection (5) does not make any other kind of evidence
inadmissible, and does not affect a prosecutor’ s duty to do all he or
she can to adduce the best possible evidence for determining the
guestion.

If, onatria for an offence against sections 474.26 and 474.27,
evidence may be treated as admissible because of subsection (5),
the court must warn the jury that it must be satisfied beyond
reasonable doubt in determining the question.

Impossibility of sexual activity taking place

A person may be found guilty of an offence against section 474.26
or 474.27 even if it isimpossible for the sexual activity referred to
in that section to take place.

Fictitious recipient

For the purposes of sections 474.26 and 474.27, it does not matter
that the recipient to whom the sender believes the sender is
transmitting the communication is afictitious person represented to
the sender asareal person.

Attempt not offence

It is not an offence to attempt to commit an offence against
section 474.26 or 474.27.

Definitions
In sections 474.26 and 474.27 and this section:

procure a person to engage in sexual activity includes:
(a) encourage, entice or recruit the person to engage in that
activity; or
(b) induce the person (whether by threats, promises or otherwise)
to engagein that activity.

sexual activity means:

(a) sexual intercourse as defined in section 50AC of the Crimes
Act 1914; or

(b) an act of indecency as defined in section 50AB of that Act; or
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(c) any other activity of asexual or indecent nature that involves
the human body, or bodily actions or functions.
The activity referred to in paragraph (¢) need not involve physical
contact between people.

474.29 Defencesto offences against section 474.26 or 474.27

(1) Itisadefenceto aprosecution for an offence against
section 474.26 or 474.27 that the defendant believed at the time the
communication was transmitted that the recipient was not under 16
years of age.

Note: A defendant bears an evidential burden in relation to the matter in this
section, see subsection 13.3(3).

(2) Itisadefenceto aprosecution for an offence against subsection
474.26(2) or (3) or 474.27(2) or (3) that the defendant believed at
the time the communi cation was transmitted that the other person
referred to in paragraph 474.26(2)(b) or (3)(e) or 474.27(2)(c) or
(3)(f) was not at least 18 years of age.

Note: A defendant bears an evidential burden in relation to the matter in this
section, see subsection 13.3(3).

(3) Indetermining whether the defendant had the belief referred to in
subsection (1) or (2), the jury may take into account whether the
aleged belief was reasonable in the circumstances.

474.30 Defencesfor NRS employees and emergency call persons

(1) A personisnot criminaly responsible for an offence against a
provision of this Subdivision in relation to particular conduct if the
person:

(a) isan employee of the NRS provider; and
(b) engagesin the conduct in good faith in the course of the
person’ s duties as such an employee.

(2) A personisnot criminally responsible for an offence against a
provision of this Subdivision in relation to particular conduct if the
person:

(@) isan emergency call person; and
(b) engagesin the conduct in good faith in the course of the
person’ s duties as such an emergency call person.
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Division 475—M iscellaneous

475.1 Saving of other laws

(1) ThisPart isnot intended to exclude or limit the operation of any
other law of the Commonwealth or any law of a State or Territory.

(2) Without limiting subsection (1), a provision in this Part to the
effect that a person is not criminally responsible for an offence
against a provision of this Part in relation to particular conduct
does not make the conduct lawful if it would otherwise be unlawful
under the Radiocommunications Act 1992.

475.2 Geographical jurisdiction

Section 15.1 (extended geographical jurisdiction—category A)
applies to each offence against this Part.
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Part 10.7—Computer offences
Division 476—Preliminary

476.1 Definitions
(1) InthisPart:

access to data held in a computer means:

(a) thedisplay of the data by the computer or any other output of
the data from the computer; or

(b) the copying or moving of the data to any other placein the
computer or to a data storage device; or

(c) inthe case of a program—the execution of the program.

Commonwealth computer means a computer owned, leased or
operated by a Commonwealth entity.

€lectronic communication means a communication of information
in any form by means of guided or unguided electromagnetic
energy.

impairment of electronic communication to or from a computer
includes:

(a) the prevention of any such communication; or

(b) the impairment of any such communication on an electronic
link or network used by the computer;

but does not include a mere interception of any such
communication.

modification, in respect of data held in acomputer, means:
(a) the alteration or removal of the data; or
(b) an addition to the data.

unauthorised access, modification or impairment has the meaning
given in section 476.2.

(2) InthisPart, areferenceto:
(a) accessto dataheld in acomputer; or
(b) modification of data held in a computer; or
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(c) theimpairment of electronic communication to or from a
computer;
islimited to such access, modification or impairment caused,
whether directly or indirectly, by the execution of afunction of a
computer.

476.2 Meaning of unauthorised access, modification or impairment

(D) InthisPart:
(a) accessto dataheld in acomputer; or
(b) modification of data held in a computer; or
(c) theimpairment of electronic communication to or from a
computer; or
(d) theimpairment of the reliability, security or operation of any
data held on a computer disk, credit card or other device used
to store data by electronic means;
by aperson is unauthorised if the person is not entitled to cause
that access, modification or impairment.

(2) Any such access, modification or impairment caused by the person
is not unauthorised merely because he or she has an ulterior
purpose for causing it.

(3) For the purposes of an offence under this Part, a person causes any
such unauthorised access, modification or impairment if the
person’ s conduct substantially contributesto it.

(4) For the purposes of subsection (1), if:
(a) aperson causes any access, modification or impairment of a
kind mentioned in that subsection; and
(b) the person does so:
(i) under awarrant issued under the law of the
Commonwealth, a State or a Territory; or
(if) under an emergency authorisation given to the person
under Part 3 of the Surveillance Devices Act 2004 or
under alaw of a State or Territory that makes provision
to similar effect; or
(iif) under atracking device authorisation given to the
person under section 39 of that Act;
the person is entitled to cause that access, modification or
impairment.
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476.3 Geographical jurisdiction

Section 15.1 (extended geographical jurisdiction—Category A)
applies to offences under this Part.

476.4 Saving of other laws

(1) ThisPart isnot intended to exclude or limit the operation of any
other law of the Commonwealth, a State or a Territory.

(2) Subsection (1) has effect subject to section 476.5.

476.5 Liability for certain acts

(1) A staff member or agent of ASIS, DIGO or DSD (the agency) is
not subject to any civil or criminal liability for any
computer-related act done outside Australiaif the act isdonein the
proper performance of afunction of the agency.

(2) A person isnot subject to any civil or criminal liability for any act
doneinside Austraiaif:

(a) theactis preparatory to, in support of, or otherwise directly
connected with, overseas activities of the agency concerned,
and

(b) theact:

(i) taken together with a computer-related act, event,
circumstance or result that took place, or was intended
to take place, outside Australia, could amount to an
offence; but

(i) inthe absence of that computer-related act, event,
circumstance or result, would not amount to an offence;
and

(c) theact isdonein the proper performance of a function of the
agency.

(2A) Subsection (2) is not intended to permit any act in relation to
premises, persons, computers, things, or carriage servicesin
Australia, being:

(a) anact that ASIO could not do without a Minister authorising
it by warrant issued under Division 2 of Part |11 of the
Australian Security Intelligence Organisation Act 1979 or
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(2B)

(2C)

©)

under Part 111 of the Telecommunications (Interception) Act
1979; or

(b) an act to obtain information that ASIO could not obtain other
than in accordance with section 283 of the
Telecommunications Act 1997.

The Inspector-General of Intelligence and Security may give a
certificate in writing certifying any fact relevant to the question of
whether an act was done in the proper performance of afunction of
an agency.

In any proceedings, a certificate given under subsection (2B) is
prima facie evidence of the facts certified.

In this section:
ASIS means the Australian Secret Intelligence Service.

civil or criminal liability means any civil or criminal liability
(whether under this Part, under another law or otherwise).

computer-related act, event, circumstance or result means an act,
event, circumstance or result involving:

(a) thereliahility, security or operation of a computer; or

(b) accessto, or modification of, data held in a computer or on a
data storage device; or

(c) electronic communication to or from a computer; or

(d) thereliability, security or operation of any data held in or on
acomputer, computer disk, credit card, or other data storage
device; or

(e) possession or control of data held in a computer or on a data
storage device; or

(f) producing, supplying or obtaining data held in a computer or
on adata storage device.

DI GO means that part of the Department of Defence known as the
Defence Imagery and Geospatial Organisation.

DSD means that part of the Department of Defence known as the
Defence Signals Directorate.

staff member means:
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(@) in relation to ASIS—the Director-General of ASISor a
member of the staff of ASIS (whether an employee of ASIS,
aconsultant or contractor to ASIS, or a person who is made
available by another Commonwealth or State authority or
other person to perform services for ASIS); and

(b) inrelation to DSD—the Director of DSD or a member of the
staff of DSD (whether an employee of DSD, a consultant or
contractor to DSD, or a person who is made available by
another Commonwealth or State authority or other person to
perform services for DSD); and

(c) inrelation to DIGO—the Director of DIGO or a member of
the staff of DIGO (whether an employee of DIGO, a
consultant or contractor to DIGO, or a person who is made
available by another Commonwealth or State authority or
other person to perform services for DIGO).
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Division 477—Serious computer offences

477.1 Unauthorised access, modification or impairment with intent

to commit a serious offence

Intention to commit a serious Commonwealth, State or Territory
offence

(1) A personisguilty of an offenceif:
(a) the person causes:
(i) any unauthorised access to data held in a computer; or

(it) any unauthorised modification of dataheld in a
compulter; or

(iii) any unauthorised impairment of electronic
communication to or from a computer; and

(b) the unauthorised access, modification or impairment is
caused by means of a carriage service; and

(c) the person knows the access, modification or impairment is
unauthorised; and

(d) the person intends to commit, or facilitate the commission of,
a serious offence against alaw of the Commonwealth, a State
or aTerritory (whether by that person or another person) by
the access, modification or impairment.

(2) Absolute liability applies to paragraph (1)(b).

(3) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the offence was:

(a) an offence against alaw of the Commonwealth, a State or a
Territory; or

(b) aserious offence.

Intention to commit a serious Commonweal th offence

(4) A personisguilty of an offenceif:
(a) the person causes:
(i) any unauthorised access to data held in a computer; or

(if) any unauthorised modification of dataheld in a
computer; or
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(iii) any unauthorised impairment of electronic
communication to or from a computer; and

(b) the person knows the access, modification or impairment is
unauthorised; and

(c) the person intends to commit, or facilitate the commission of,
a serious offence against alaw of the Commonwealth
(whether by that person or another person) by the access,
modification or impairment.

(5) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the offence was:

(a) an offence against alaw of the Commonwealth; or
(b) aserious offence.

Penalty

(6) A person who is guilty of an offence against this section is
punishable, on conviction, by a penalty not exceeding the penalty
applicable to the serious offence.

Impossibility

(7) A person may be found guilty of an offence against this section
even if committing the serious offence isimpossible.

No offence of attempt

(8) Itisnot an offence to attempt to commit an offence against this
section.

Meaning of serious offence
(9) Inthissection:

serious offence means an offence that is punishable by
imprisonment for life or a period of 5 or more years.

477.2 Unauthorised modification of data to cause impair ment

(1) A personisguilty of an offenceif:
(a) the person causes any unauthorised modification of data held
in acomputer; and
(b) the person knows the modification is unauthorised; and
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(c) the person is reckless as to whether the modification impairs
or will impair:
(i) accessto that or any other data held in any computer; or

(ii) thereliability, security or operation, of any such data;
and

(d) one or more of the following applies:
(i) the datathat ismodified is held in a Commonwealth
computer;

(ii) the datathat is modified is held on behalf of the
Commonwealth in a computer;

(iii) the modification of the datais caused by means of a
carriage service;

(iv) the modification of the datais caused by means of a
Commonwealth computer;

(v) the modification of the dataimpairs access to, or the
reliability, security or operation of, other dataheldin a
Commonwealth computer;

(vi) the modification of the data impairs access to, or the
reliability, security or operation of, other data held on
behalf of the Commonwealth in a computer;

(vii) the modification of the dataimpairs access to, or the

reliability, security or operation of, other data by means
of acarriage service.

Penalty: 10 yearsimprisonment.
(2) Absolute liahility applies to paragraph (1)(d).

(3) A person may be guilty of an offence against this section even if
thereis or will be no actual impairment to:

(a) accessto dataheld in acomputer; or
(b) thereliability, security or operation, of any such data.

(4) A conviction for an offence against this section is an alternative
verdict to a charge for an offence against section 477.3
(unauthorised impairment of electronic communication).
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477.3 Unauthorised impairment of electr onic communication

(1) A personisquilty of an offenceif:

(a) the person causes any unauthorised impairment of electronic

communication to or from a computer; and
(b) the person knows that the impairment is unauthorised; and
(c) one or both of the following applies:
(i) the electronic communication is sent to or from the
computer by means of a carriage service;
(ii) the electronic communication is sent to or from a
Commonwealth computer.

Penalty: 10 yearsimprisonment.
(2) Absolute liability applies to paragraph (1)(c).

(3) A conviction for an offence against this section is an alternative
verdict to a charge for an offence against section 477.2
(unauthorised modification of datato cause impairment).
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478.1 Unauthorised accessto, or modification of, restricted data

(1) A personisguilty of an offenceif:
(a) the person causes any unauthorised access to, or modification
of, restricted data; and
(b) the person intends to cause the access or modification; and

(c) the person knows that the access or modification is
unauthorised; and

(d) one or more of the following applies:
(i) therestricted datais held in a Commonwealth computer;

(ii) therestricted datais held on behalf of the
Commonwealth;

(iii) the accessto, or modification of, the restricted datais
caused by means of a carriage service.

Penalty: 2 yearsimprisonment.
(2) Absolute liability applies to paragraph (1)(d).
(3) Inthissection:

restricted data means data:
(a) heldinacomputer; and
(b) to which accessis restricted by an access control system
associated with a function of the computer.

478.2 Unauthorised impairment of data held on a computer disk etc.

(1) A personisquilty of an offenceif:

(a) the person causes any unauthorised impairment of the

reliability, security or operation of data held on:
(i) acomputer disk; or
(ii) acredit card; or
(iii) another device used to store data by electronic means;
and
(b) the person intends to cause the impairment; and
(c) the person knows that the impairment is unauthorised; and
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(d) the computer disk, credit card or other device is owned or
leased by a Commonwealth entity.

Penalty: 2 yearsimprisonment.

(2) Absolute liability appliesto paragraph (1)(d).

478.3 Possession or control of data with intent to commit a computer
offence

(1) A personisguilty of an offenceif:
(a) the person has possession or control of data; and

(b) the person has that possession or control with the intention
that the data be used, by the person or another person, in:

(i) committing an offence against Division 477; or
(i) facilitating the commission of such an offence.

Penalty: 3 yearsimprisonment.

(2) A person may be found guilty of an offence against this section
even if committing the offence against Division 477 isimpossible.

No offence of attempt

(3) Itisnot an offence to attempt to commit an offence against this
section.

Meaning of possession or control of data

(4) Inthissection, areference to a person having possession or control
of dataincludes areference to the person:

(@) having possession of a computer or data storage device that
holds or contains the data; or

(b) having possession of adocument in which the dataiis
recorded; or

(c) having control of data held in acomputer that isin the
possession of another person (whether inside or outside
Austrdia).
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478.4 Producing, supplying or obtaining data with intent to commit

a computer offence

(1) A personisguilty of an offenceif:
(a) the person produces, supplies or obtains data; and

(b) the person does so with the intention that the data be used, by
the person or another person, in:

(i) committing an offence against Division 477; or
(i) facilitating the commission of such an offence.

Penalty: 3 yearsimprisonment.

(2) A person may be found guilty of an offence against this section
even if committing the offence against Division 477 isimpossible.

No offence of attempt

(3) Itisnot an offence to attempt to commit an offence against this
section.

Meaning of producing, supplying or obtaining data

(4) Inthissection, areference to a person producing, supplying or
obtaining data includes a reference to the person:
(8 producing, supplying or obtaining data held or contained in a
computer or data storage device; or
(b) producing, supplying or obtaining a document in which the
datais recorded.
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Part 10.8—Financial infor mation offences

480.1 Definitions
(1) InthisPart:

ADI (authorised deposit-taking institution) means a corporation
that isan ADI for the purposes of the Banking Act 1959.

dealing in personal financial information includes supplying or
using financial information.

deception means an intentional or reckless deception, whether by
words or other conduct, and whether asto fact or asto law, and
includes:

(a) adeception asto the intentions of the person using the
deception or any other person; and

(b) conduct by a person that causes a computer, a machine or an
electronic device to make aresponse that the person is not
authorised to causeit to do.

dishonest has the meaning given by section 480.2.

obtaining personal financia information includes possessing or
making personal financial information.

personal financial information means information relating to a
person that may be used (whether alone or in conjunction with
other information) to access funds, credit or other financial
benefits.

(2) For the purposes of this Part, a person is taken to obtain or deal in
personal information without the consent of the person to whom
the information relates if the consent of that person is obtained by
any deception.

(38) This Part extends to personal information relating to:
(a) anindividual; or
(b) acorporation; or
(c) aliving or dead person.
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480.2 Dishonesty

(1) For the purposes of this Part, dishonest means.
(a) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

(2) Inaprosecution for an offence against this Part, the determination
of dishonesty is a matter for the trier of fact.

480.3 Constitutional application of this Part

This Part applies to personal financial information only if:

(a) the funds concerned represent amounts that have been
deposited with or lent to, or are otherwise to be provided or
made available by, an ADI or a constitutional corporation; or

(b) the credit or other financia benefits concerned are provided,
or made available, by an ADI or a constitutional corporation.

480.4 Dishonestly obtaining or dealing in personal financial
information

A person is guilty of an offenceif the person:
(a) dishonestly obtains, or dealsin, personal financial
information; and
(b) obtains, or dealsin, that information without the consent of
the person to whom the information relates.

Penalty: Imprisonment for 5 years.

480.5 Possession or control of thing with intent to dishonestly obtain
or deal in personal financial information

(1) A personisguilty of an offenceif:
(a) the person has possession or control of any thing; and

(b) the person has that possession or control with the intention
that the thing be used:

(i) by the person; or
(ii) by another person;
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to commit an offence against section 480.4 (dishonestly
obtaining or dealing in personal financial information) or to
facilitate the commission of that offence.

Penalty: Imprisonment for 3 years.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against section 480.4 (dishonestly
obtaining or dealing in personal financial information) is
impossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

480.6 Importation of thing with intent to dishonestly obtain or deal
in personal financial infor mation

A person is guilty of an offenceif the person:
(a) importsathing into Australia; and
(b) does so with theintention that the thing be used:
(i) by the person; or
(ii) by another person;
in committing an offence against section 480.3 (dishonestly

obtaining or dealing in personal financial information) or to
facilitate the commission of that offence.

Penalty: Imprisonment for 3 years.
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aggravated burglary means an offence against section 132.5.
aggravated robbery means an offence against section 132.3.

ancillary offence means:
(@) an offence against section 11.1, 11.4 or 11.5; or

(b) an offence against alaw of the Commonwealth, to the extent
to which the offence arises out of the operation of
section 11.2 or 11.3.

attack directed against a civilian population means a course of
conduct involving the multiple commission of any one or more
proscribed inhumane acts against any civilian population pursuant
to, or in furtherance of, a state or organisational policy to engagein
that course of conduct.

Australia, when used in a geographical sense, includes the external
Territories.

Australian aircraft means;

(a) an aircraft registered, or required to be registered, under the
Civil Aviation Regulations as an Australian aircraft; or

(b) an aircraft (other than a defence aircraft) that is owned by, or
in the possession or control of, a Commonwealth entity; or

(c) adefence aircraft.

Australian ship means:
(a) ashipregistered, or required to be registered, under the
Shipping Registration Act 1981; or
(b) an unregistered ship that has Australian nationality; or
(c) adefence ship.

benefit includes any advantage and is not limited to property.
burglary means an offence against section 132.4.

carriage service has the same meaning asin the
Telecommunications Act 1997.
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Commonwealth authority means a body established by or under a
law of the Commonwealth, but does not include:

(@) abody established by or under:
(i) the Aboriginal Councils and Associations Act 1976; or

(ii) the Australian Capital Territory (Self-Government) Act
1988; or

(iii) the Corporations Act 2001; or
(iv) the Norfolk Island Act 1979; or
(v) the Northern Territory (Self-Government) Act 1978; or

(vi) Part 2 of Chapter 2 of Schedule 1B to the Workplace
Relations Act 1996; or

(b) abody specified in the regulations.

Commonwealth contract means a contract, to which a
Commonwealth entity is aparty, under which services are to be, or
were to be, provided to a Commonwealth entity.

Commonwealth entity means:
(@) the Commonwealth; or
(b) a Commonwealth authority.

Commonwealth judicial officer means:
() aJdustice of the High Court; or

(b) ajudge or justice of acourt created by the Parliament (other
than the Federal Magistrates Court); or

(c) aFederal Magistrate; or

(d) aregistrar or other officer of the High Court; or

(e) ajudicial registrar, registrar or other officer of a court created
by the Parliament; or

(f) ajudge, justice, magistrate or other judicial officer of a court
of a State or Territory who acts in the exercise of federal
jurisdiction; or

(9) ajudicial registrar, registrar or other officer of acourt of a
State or Territory who exercises powers, or performs
functions, incidental to the exercise of federal jurisdiction; or

(h) ajudge, justice, magistrate or other judicial officer of a court
of a State or Territory who actsin the exercise of jurisdiction
under alaw in forcein a Territory (other than the Australian
Capital Territory, the Northern Territory or the Territory of
Norfolk Island); or
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(i) ajudicial registrar, registrar or other officer of acourt of a
State or Territory who exercises powers, or performs
functions, incidental to the exercise of jurisdiction under a
law in forcein a Territory (other than the Australian Capital
Territory, the Northern Territory or the Territory of Norfolk
Island).

Commonwealth public official means:

(@) the Governor-General; or

(b) aperson appointed to administer the Government of the
Commonwealth under section 4 of the Constitution; or

(c) aMinister; or
(d) aParliamentary Secretary; or
(e) amember of either House of the Parliament; or

(f) anindividual who holds an appointment under section 67 of
the Constitution; or

(g) the Administrator, an Acting Administrator, or a Deputy
Administrator, of the Northern Territory; or

(h) the Administrator, an Acting Administrator, or a Deputy
Administrator, of Norfolk Island; or

(i) aCommonwealth judicia officer; or
(1) an APS employee; or
(k) anindividua employed by the Commonwealth otherwise
than under the Public Service Act 1999; or
() amember of the Australian Defence Force; or
(m) amember or special member of the Australian Federal
Police; or
(n) an individual who holds or performs the duties of an office

established by or under alaw of the Commonwealth, other
than:

(i) the Aboriginal Councils and Associations Act 1976; or

(ii) the Australian Capital Territory (Self-Government) Act
1988; or

(iii) the Corporations Act 2001; or
(iv) the Norfolk Island Act 1979; or
(v) the Northern Territory (Self-Government) Act 1978; or

(vi) Part 2 of Chapter 2 of Schedule 1B to the Workplace
Relations Act 1996; or

(o) an officer or employee of a Commonwealth authority; or
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(p) anindividual who is a contracted service provider for a
Commonwealth contract; or

(9) anindividua who isan officer or employee of a contracted
service provider for a Commonwealth contract and who
provides services for the purposes (whether direct or indirect)
of the Commonwealth contract; or

() anindividua who exercises powers, or performs functions,
conferred on the person by or under alaw of the
Commonwealth, other than:

(i) the Aboriginal Councils and Associations Act 1976; or

(if) the Australian Capital Territory (Self-Government) Act
1988; or

(iii) the Corporations Act 2001; or
(iv) the Norfolk ISland Act 1979; or
(v) the Northern Territory (Self-Government) Act 1978; or

(vi) Part 2 of Chapter 2 of Schedule 1B to the Workplace
Relations Act 1996; or

(vii) aprovision specified in the regulations; or

(s) anindividual who exercises powers, or performs functions,
conferred on the person under alaw in force in the Territory
of Christmas Island or the Territory of Cocos (Keeling)
Islands (whether the law is alaw of the Commonwealth or a
law of the Territory concerned); or

(t) the Registrar, or a Deputy Registrar, of Aboriginal
Corporations.

communication includes any communication:

(@) whether between persons and persons, things and things or
persons and things; and

(b) whether the communication is:
(i) intheform of text; or
(ii) inthe form of speech, music or other sounds; or
(i) intheform of visual images (still or moving); or
(iv) intheform of signals; or
(v) intheform of data; or
(vi) inany other form; or
(vii) inany combination of forms.

conduct is defined in subsection 4.1(2).
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constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

contracted service provider, for a Commonwealth contract, means:

(@) apersonwho isaparty to the Commonwealth contract and
who isresponsible for the provision of servicesto a
Commonwealth entity under the Commonwealth contract; or

(b) asubcontractor for the Commonwealth contract.

Covenant means the International Covenant on Civil and Political
Rights, a copy of the English text of which is set out in Schedule 2
to the Human Rights and Equal Opportunity Commission Act
1986.

crime against humanity means an offence under Subdivision C of
Division 268.

crime against the administration of the justice of the
International Criminal Court means an offence under Subdivision
Jof Division 268.

data includes:
(a) information in any form; or
(b) any program (or part of a program).

data held in a computer includes:
(@) dataheld in any removable data storage device for the time
being held in a computer; or

(b) dataheld in a data storage device on a computer network of
which the computer forms a part.

data storage device means a thing (for example, adisk or file
server) containing, or designed to contain, datafor use by a
computer.

death means:

(a) theirreversible cessation of all function of a person’sbrain
(including the brain stem); or
(b) theirreversible cessation of circulation of blood in aperson’s

body.

debt bondage means the status or condition that arises from a
pledge by a person:
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(a) of hisor her personal services; or
(b) of the personal services of another person under his or her
control;
as security for adebt owed, or claimed to be owed, (including any
debt incurred, or claimed to be incurred, after the pledge is given),
by that personif:
(ba) the debt owed or claimed to be owed is manifestly excessive;
or
(c) the reasonable value of those servicesis not applied toward
the liquidation of the debt or purported debt; or
(d) thelength and nature of those services are not respectively
limited and defined.

defence aircraft means an aircraft of any part of the Australian
Defence Force, and includes an aircraft that is being commanded
or piloted by a member of that Force in the course of hisor her
duties as such a member.

defence ship means a ship of any part of the Australian Defence
Force, and includes a ship that is being operated or commanded by
amember of that Force in the course of hisor her duties as such a
member.

detaining a person includes causing the person to remain where he
or sheis.

detriment includes any disadvantage and is not limited to personal
injury or to loss of or damage to property.

distinctive emblems of the Geneva Conventions means the
emblems, identity cards, signs, signals, insigniaor uniformsto
which subsection 15(1) of the Geneva Conventions Act 1957

applies.

electronic communication means a communication by means of
guided or unguided electromagnetic energy or both.

employee includes a servant.
engage in conduct is defined in subsection 4.1(2).
evidence includes anything that may be used as evidence.

evidential burden is defined in subsection 13.3(6).
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exploitation, of one person (the victim) by another person (the
exploiter), occursif:
() the exploiter’s conduct causes the victim to enter into
slavery, forced labour or sexua servitude; or
(b) the exploiter’s conduct causes an organ of the victim to be
removed and:
(i) theremoval iscontrary to the law of the State or
Territory whereit is carried out; or
(ii) neither the victim nor the victim'’ slegal guardian
consented to the removal and it does not meet a medical
or therapeutic need of the victim.

First Geneva Convention means the Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed
Forcesin the Field, adopted at Geneva on 12 August 1949, a copy
of the English text of which (not including the annexes) is set out
in Schedule 1 to the Geneva Conventions Act 1957.

forced labour is defined in section 73.2.

foreign country includes:

(@) acolony or overseasterritory; and

(b) aterritory outside Australia, where aforeign country isto
any extent responsible for the international relations of the
territory; and

(c) aterritory outside Australiathat isto some extent
self-governing, but that is not recognised as an independent
sovereign state by Australia.

Fourth Geneva Convention means the Geneva Convention
relative to the Protection of Civilian Personsin Time of War,
adopted at Genevaon 12 August 1949, a copy of the English text
of which (not including the annexes) is set out in Schedule 4 to the
Geneva Conventions Act 1957.

Geneva Conventions means the First Geneva Convention, the
Second Geneva Convention, the Third Geneva Convention and the
Fourth Geneva Convention.

genocide means an offence under Subdivision B of Division 268.
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Hague Declaration means the Hague Declarations Concerning the
Prohibition of Using Bullets which Expand or Flatten Easily in the
Human Body, adopted at the Hague on 29 July 1899.

harm means physical harm or harm to a person’s mental health,
whether temporary or permanent. However, it does not include
being subjected to any force or impact that is within the limits of
what is acceptable asincidental to social interaction or to lifein the
community.

harm to a person’s mental health includes significant
psychological harm, but does not include mere ordinary emotional
reactions such as those of only distress, grief, fear or anger.

hors de combat: a person is hors de combat if:
(a) the personisin the power of an adverse party; and
(b) the person:
(i) clearly expresses an intention to surrender; or
(i) has been rendered unconscious or is otherwise
incapacitated by wounds or sickness and is therefore
incapable of defending himself or herself; and
(c) the person abstains from any hostile act and does not attempt
to escape.

| CC Statute means the Statute of the International Criminal Court
done at Rome on 17 July 1998, a copy of the English text of which
is set out in Schedule 1 to the International Criminal Court Act
2002.

identity document includes any kind of document that may be used
to establish the identity of a person in a country under the law or
procedures of that country.

intention has the meaning given in section 5.2.
international armed conflict includes a military occupation.

International Criminal Court means the International Crimina
Court established under the | CC Statute.

interpreter includes a person who interprets signs or other things
made or done by a person who cannot speak adequately for the
purpose of giving evidence in a proceeding before the International
Criminal Court.
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knowl edge has the meaning given in section 5.3.

law means alaw of the Commonwealth, and includes this Code.
legal burden is defined in subsection 13.1(3).

negligence has the meaning given in section 5.5.

offence means an offence against alaw of the Commonwealth.

person includes a Commonweal th authority that is not a body
corporate, and another has a corresponding meaning.

Note: This definition supplements paragraph 22(1)(a) of the Acts
Interpretation Act 1901. That paragraph provides that person includes
abody palitic or corporate as well as an individual.

personal service means any labour or service, including a sexual
service, provided by a person.

physical harm includes unconsciousness, pain, disfigurement,
infection with a disease and any physical contact with a person that
the person might reasonably object to in the circumstances
(whether or not the person was aware of it at the time).

primary offence means an offence against alaw of the
Commonwealth, other than an ancillary offence.

proscribed inhumane act means any of the following acts:

(a) an act that is described in paragraph 268.8(a);

(b) an act that is described in paragraph 268.9(1)(a) and is
committed as mentioned in paragraph 268.9(1)(b);

(c) anact that is described in paragraph 268.10(1)(a);

(d) an act that is described in paragraph 268.11(1)(a) and to
which paragraph 268.11(1)(b) applies;

(e) an act that is described in paragraph 268.12(1)(a) and to
which paragraph 268.12(1)(b) applies,

(f) an act that is described in paragraph 268.13(a) and to which
paragraph 268.13(b) applies;

(g) anact that is described in paragraph 268.14(1)(a) or (2)(a);

(h) an act that is described in paragraph 268.15(1)(a);

(i) anact that is described in paragraph 268.16(1)(a) and to
which paragraph 268.16(1)(b) applies;
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(j) anact that is described in paragraph 268.17(1)(a) and to
which paragraph 268.17(1)(b) applies;
(k) an act that is described in paragraphs 268.18(1)(a) and (b)
and to which paragraph 268.18(1)(c) applies;
() anact that is described in paragraph 268.19(1)(a) and is of
the gravity mentioned in paragraph 268.19(1)(b);
(m) an act that is described in paragraph 268.20(1)(a) and is
committed as mentioned in paragraphs 268.20(1)(c), (d) and
(e);
(n) an act that is described in paragraph 268.21(1)(a) and to
which paragraphs 268.21(1)(b) and (c) apply;
(0) anact that is described in paragraph 268.21(2)(c) and is
committed as mentioned in paragraph 268.21(2)(d);
(p) an act that is described in paragraph 268.22(a) and is
committed as mentioned in paragraph 268.22(b);
(g) anact that is described in paragraph 268.23(a) and to which
paragraph 268.23(b) applies.

Protocoal | to the Geneva Conventions means the Protocol
Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed
Conflicts (Protocoal 1), done at Geneva on 10 June 1977, a copy of
the English text of which is set out in Schedule 5 to the Geneva
Conventions Act 1957.

Protocal 11 to the Geneva Conventions means the Protocol
Additional to the Geneva Conventions of 12 August 1949, relating
to the Protection of Victims of Non-International Armed Conflicts
done at Genevaon 10 June 1977.

Protocols to the Geneva Conventions means Protocol | to the
Geneva Conventions and Protocol 11 to the Geneva Conventions.

public official includes:
(@) aCommonwealth public official; and

(b) an officer or employee of the Commonwealth or of a State or
Territory; and

(c) anindividua who performswork for the Commonwealth, or
for a State or Territory, under a contract; and
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(d) anindividual who holds or performs the duties of an office
established by alaw of the Commonwealth or of a State or
Territory; and

(e) anindividua who is otherwise in the service of the
Commonwealth or of a State or Territory (including service
as amember of amilitary force or police force); and

(f) amember of the executive, judiciary or magistracy of the
Commonwealth or of a State or Territory; and

(g) amember of the legislature of the Commonwealth or of a
State or Territory; and

(h) an officer or employee of:
(i) an authority of the Commonweslth; or
(ii) anauthority of a State or Territory.

receiving means an offence against section 132.1.
recklessness has the meaning given in section 5.4.

resident of Australia means an individual who is aresident of
Austraia

robbery means an offence against section 132.2.

Second Geneva Convention means the Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick and
Shipwrecked Members of Armed Forces at Sea, adopted at Geneva
on 12 August 1949, a copy of the English text of which (not
including the annexes) is set out in Schedule 2 to the Geneva
Conventions Act 1957.

serious harm means harm (including the cumulative effect of any
harm):
(a) that endangers, or islikely to endanger, a person’slife; or
(b) thatisorislikely to be significant and longstanding.

services provided to a Commonwealth entity includes services that
consist of the provision of servicesto other personsin connection
with the performance of the Commonwealth entity’ s functions.

sexually penetrate is defined in section 71.8.
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sexual service meansthe commercial use or display of the body of
the person providing the service for the sexua gratification of
others.

sexual servitude has the meaning given by section 270.4.
slavery has the meaning given by section 270.1.

special liability provision means.

(a) aprovision that provides that absolute liability appliesto one
or more (but not al) of the physical elements of an offence;
or

(b) aprovision that provides that, in a prosecution for an offence,
it is not necessary to prove that the defendant knew a
particular thing; or

(c) aprovision that provides that, in a prosecution for an offence,
it is not necessary to prove that the defendant knew or
believed a particular thing.

subcontractor, for a Commonwealth contract, means a person:
(8) whoisaparty to a contract (the subcontract):

(i) with acontracted service provider for the
Commonwealth contract (within the meaning of
paragraph (a) of the definition of contracted service
provider); or

(ii) with a subcontractor for the Commonwealth contract
(under a previous application of this definition); and
(b) who isresponsible under the subcontract for the provision of
services to a Commonwealth entity, or to a contracted service
provider for the Commonwealth contract, for the purposes
(whether direct or indirect) of the Commonwealth contract.

sworn statement means an oral statement made on oath or
affirmation or a statement in a document verified on oath or
affirmation.

taking a person includes causing the person to accompany another
person and causing the person to be taken.

theft means an offence against section 131.1.

Third Geneva Convention means the Geneva Convention relative
to the Protection of Prisoners of War, adopted at Geneva on
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12 August 1949, a copy of the English text of which (not including
the annexes) is set out in Schedule 3 to the Geneva Conventions
Act 1957.

threat includes a threat made by any conduct, whether express or
implied and whether conditional or unconditional.

travel document includes any kind of document required, under the
law of a country, to enter or leave that country.

war crime means an offence under Subdivision D, E, F, G or H of
Division 268.
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Notes to the Criminal Code Act 1995
Note 1

The Criminal Code Act 1995 as shown in this compilation comprises Act
No. 12, 1995 amended as indicated in the Tables below.

Section 3AA ceased to have effect and is taken to have been repealed on the day
specified in subsection 2.2(2) of the Criminal Code.

For application, saving or transitional provisions made by the Corporations
(Repeals, Consequentials and Transitionals) Act 2001, see Act No. 55, 2001.

For application, saving or transitional provisions made by the Australian
Communications and Media Authority (Consequential and Transitional
Provisions) Act 2005, see Act No. 45, 2005.

For all other relevant information pertaining to application, saving or
transitional provisions see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Criminal Code Act 1995 12,1995 15 Mar 1995 1 Jan 1997 (see
Gazette 1996, No.
S534)
Criminal Code Amendment 12, 1998 13 Apr 1998 13 Apr 1998 —
Act 1998
Criminal Code Amendment 43, 1999 17 June 1999 17 Dec 1999 —

(Bribery of Foreign Public
Officials) Act 1999

Criminal Code Amendment 104, 1999 24 Aug 1999 21 Sept 1999 —
(Slavery and Sexual
Servitude) Act 1999

Criminal Code Amendment 4, 2000 29 Feb 2000 29 Feb 2000 —
(Application) Act 2000

Criminal Code Amendment 124, 2000 26 Oct 2000 1 Jan 2001 (see —

(United Nations and Gazette 2000, No.
Associated Personnel) Act GN45)
2000
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Criminal Code Amendment 137, 2000 24 Nov 2000 Ss. 1-3 and —
(Theft, Fraud, Bribery and Schedule 1
Related Offences) Act (tems 1, 4,6, 7, 9-
2000 11, 32): Royal
Assent
Remainder: 24 May
2001
Law and Justice Legislation 24, 2001 6 Apr 2001 S. 4(1) and (2): (a) S. 4(1)
Amendment (Application Schedule 1 (item 3): and (2)
of Criminal Code) Act 4 May 2001 (a)
2001
Corporations (Repeals, 55, 2001 28 June 2001 Ss. 4-14 and Ss. 4-14
Consequentials and Schedule 3
Transitionals) Act 2001 (items 148-150):
15 July 2001 (see
Gazette 2001, No.
S285) (b)
Cybercrime Act 2001 161, 2001 1 Oct 2001 21 Dec 2001 (see S. 4
Gazette 2001, No.
S529)
Criminal Code Amendment 9, 2002 4 Apr 2002 Schedule 1: 16 Oct  —
(Anti-hoax and Other 2001 (c)
Measures) Act 2002 Remainder: Royal
Assent
International Criminal Court 42, 2002 27 June 2002 Schedules 1-7: 26 —
(Consequential Sept 2002 (see s.
Amendments) Act 2002 2(1) and Gazette
2002, No. GN38)
Remainder:
28 June 2002
Criminal Code Amendment 58, 2002 3 July 2002 Schedule 1: 8 Sept —
(Suppression of Terrorist 2002 (see Gazette
Bombings) Act 2002 2002, No. S331)
Remainder: Royal
Assent
Security Legislation 65, 2002 5 July 2002 S. 4: Royal Assent S. 4 (am.
Amendment (Terrorism) Schedule 1 (item 2): by 40,
Act 2002 6 July 2002 2003, Sch.
Schedule 1 2 [item 1])
(items 4, 5): (d) Sch. 1
(item 5)

as amended by
Criminal Code 40, 2003 27 May 2003
Amendment (Terrorism)
Act 2003
Suppression of the 66, 2002 5 July 2002

Financing of Terrorism Act
2002

(see 40, 2003
below)

Schedule 1 (item 1):

Royal Assent

Schedule 1 (item 2):

6 July 2002

Schedule 1 (item 3):

(e)

482 Criminal Code Act 1995



Notes to the Criminal Code Act 1995
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions

Proceeds of Crime 86, 2002 11 Oct 2002 Ss. 1-3: Royal —
(Consequential Assent
Amendments and Remainder: 1 Jan
Transitional Provisions) 2003 (see s. 2(1)

Act 2002 and Gazette 2002,
No. GN44)

Criminal Code Amendment 89, 2002 23 Oct 2002 23 Oct 2002 Sch. 1
(Terrorist Organisations) (item 3)
Act 2002

Criminal Code Amendment 91, 2002 31 Oct 2002 S. 4: Royal Assent S.4
(Espionage and Related Schedule 1 (item 5):

Matters) Act 2002 28 Nov 2002

Workplace Relations 105, 2002 14 Nov 2002 Schedule 3 —

Legislation Amendment (items 38—40):
(Registration and 12 May 2003
Accountability of

Organisations)
(Consequential
Provisions) Act 2002
as amended by
Workplace Relations 127, 2002 11 Dec 2002 Schedule 3 —
Legislation Amendment (items 53-55): (f)
Act 2002

Criminal Code Amendment 106, 2002 14 Nov 2002 Ss. 1-3: Royal —
(Offences Against Assent
Australians) Act 2002 Remainder: 1 Oct

2002

Australian Crime 125, 2002 10 Dec 2002 Schedule 2 —
Commission (items 31, 32): 1
Establishment Act 2002 Jan 2003

Crimes Legislation 141, 2002 19 Dec 2002 Schedules 1,2 and —
Amendment (People Schedule 3
Smuggling, Firearms (items 1-22, 24—

Trafficking and Other 26): 16 Jan 2003

Measures) Act 2002 Schedule 3
(item 23): 1 Jan
2003 (see s. 2(1)
and Gazette 2002,
No. GN44)
Remainder: Royal
Assent

Criminal Code Amendment 40, 2003 27 May 2003 Schedules1and 2: —

(Terrorism) Act 2003 29 May 2003 (see
Gazette 2003, No.
S175)
Remainder: Royal
Assent

Criminal Code Amendment 44, 2003 24 June 2003  Ss. 1-3: Royal —
(Hizballah) Act 2003 Assent

Remainder: (9)
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Criminal Code Amendment 109, 2003 7 Nov 2003 5 Nov 2003 —
(Hamas and
Lashkar-e-Tayyiba) Act
2003
Legislative Instruments 140, 2003 17 Dec 2003 S. 4 and S.4
(Transitional Provisions Schedule 1
and Consequential (item 16): (h)
Amendments) Act 2003
Criminal Code Amendment 7, 2004 10 Mar 2004 10 Mar 2004 —
(Terrorist Organisations)
Act 2004
Anti-terrorism Act 2004 104, 2004 30 June 2004 1 July 2004 —
Anti-terrorism Act (No. 2) 124, 2004 16 Aug 2004 Schedule 3: 17 Aug —
2004 2004
Remainder: Royal
Assent
Crimes Legislation 127, 2004 31 Aug 2004 Schedule 1 Sch. 1
Amendment (items 1, 6-23, 30):  (item 30)
(Telecommunications 1 Mar 2005 and Sch. 4
Offences and Other Schedules 2—4: 28 (items 2,
Measures) Act (No. 2) Sept 2004 8)
2004
Surveillance Devices Act 152, 2004 15 Dec 2004 15 Dec 2004 —
2004
Australian Passports 7, 2005 18 Feb 2005 Ss. 4-11 and —
(Transitionals and Schedule 1: 1 July
Consequentials) Act 2005 2005 (see s. 2(1))
Remainder: Royal
Assent
Australian Communications 45, 2005 1 Apr 2005 Schedule 3 Sch. 4
and Media Authority (items 1, 2) and
(Consequential and Schedule 4: 1 July
Transitional Provisions) 2005 (see s. 2(1))
Act 2005
Criminal Code Amendment 92, 2005 6 July 2005 Schedule 1: [see —
(Suicide Related Material Note 2]
Offences) Act 2005 Remainder: Royal
Assent
Crimes Legislation 95, 2005 6 July 2005 Schedule 1: 1 Mar —
Amendment 2005
(Telecommunications
Interception and Other
Measures) Act 2005
Criminal Code Amendment 96, 2005 6 July 2005 Schedules 1and 2: —
(Trafficking in Persons 3 Aug 2005
Offences) Act 2005 Remainder: Royal
Assent
Statute Law Revision Act 100, 2005 6 July 2005 Schedule 1 —
2005 (item 12): (i)
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Anti-Terrorism Act 2005 127, 2005 3 Nov 2005 Schedule 1: 4 Nov S.4
2005
Remainder: Royal
Assent
Intelligence Services 128, 2005 4 Nov 2005 Schedules 1-8: —
Legislation Amendment 2 Dec 2005
Act 2005 Remainder: Royal
Assent
Law and Justice Legislation 129, 2005 8 Nov 2005 Schedule 1 Sch. 1
Amendment (Serious (items 1, 75, 76): (items 75,
Drug Offences and Other 6 Dec 2005 76)
Measures) Act 2005 Schedule 2: [see
Note 3]
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Act Notes

(@ The Criminal Code Act 1995 was amended by Schedule 1 (item 3) only of the Law and
Justice Legislation Amendment (Application of Criminal Code) Act 2001, subsections 2(1)(a)
and (2) of which provide as follows:

(1) Subiject to this section, this Act commences at the later of the following times:
(@) immediately after the commencement of item 15 of Schedule 1 to the
Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000;

(2) Schedule 1 commences on the 28th day after the day on which this Act receives the
Royal Assent.
Item 15 commenced on 24 May 2001.

(b) The Criminal Code Act 1995 was amended by Schedule 3 (items 148-150) only of the
Corporations (Repeals, Consequentials and Transitionals) Act 2001, subsection 2(3) of which
provides as follows:

(3) Subject to subsections (4) to (10), Schedule 3 commences, or is taken to have
commenced, at the same time as the Corporations Act 2001.
(c)  Subsection 2(1) (item 2) of the Criminal Code Amendment (Anti-hoax and Other Measures)
Act 2002 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
2. Schedule 1 2 pm (by legal time in the Australian Capital 16 October 2001

Territory) on 16 October 2001

(d) Subsection 2(1) (item 5) of the Security Legislation Amendment (Terrorism) Act 2002 provides
as follows:
(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details
5. Schedule 1, Immediately after the start of the day after this Act 6 July 2002
items 4 and 5 receives the Royal Assent
(e) Subsection 2(1) (item 4) of the Suppression of the Financing of Terrorism Act 2002 provides
as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details
4. Schedule 1, Immediately after the start of the day after this Act 6 July 2002
item 3 receives the Royal Assent

(f)  Subsection 2(1) (item 32) of the Workplace Relations Legislation Amendment Act 2002
provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.
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Provision(s) Commencement Date/Details
32. Schedule 3, Immediately before the commencement of 12 May 2003
items 53 to 55 items 38, 39 and 40 of Schedule 3 to the

Workplace Relations Legislation Amendment
(Registration and Accountability of Organisations)
(Consequential Provisions) Act 2002

(g) Subsection 2(1) (item 2) of the Criminal Code Amendment (Hizballah) Act 2003 provides as
follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details

2. Schedule 1 On 29 May 2003, immediately after the 29 May 2003
commencement of Schedule 1 to the Criminal
Code Amendment (Terrorism) Act 2003

(h)  Subsection 2(1) (items 2 and 3) of the Legislative Instruments (Transitional Provisions and
Consequential Amendments) Act 2003 provide as follows:

(1) Each provision of this Act specified in column 1 of the table commences on the day
or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details

2. Sections 4 and 5 Immediately after the commencement of 1 January 2005
sections 3 to 62 of the Legislative Instruments Act
2003

3. Schedule 1 Immediately after the commencement of 1 January 2005
sections 3 to 62 of the Legislative Instruments Act
2003

(i)  Subsection 2(1) (item 8) of the Statute Law Revision Act 2005 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
8. Schedule 1, Immediately after the commencement of item 1 of 1 January 2003
item 12 Schedule 1 to the Proceeds of Crime

(Consequential Amendments and Transitional
Provisions) Act 2002.
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S 2 am. No. 12, 1998
S.3AA ad. No. 24, 2001

rep. No. 12, 1995
ad. No. 43, 1999

ad. No. 43, 1999
am. No. 137, 2000

S D ad. No. 137, 2000
Schedule
Chapter 2
Part 2.1
Division 2
S.2.2 e am. No. 12, 1998; No. 4, 2000
S. 2.3 ad. No. 12, 1998
Part 2.2
Division 3
Note to s. 3.2

Renumbered Note 1........... No. 137, 2000
Note 210S. 3.2 .evveriieeen. ad. No. 137, 2000
Division 4
SiAL i am. No. 137, 2000; No. 161, 2001
Division 5
S5 i am. No. 137, 2000
S 5.6 e am. No. 137, 2000
Part 2.3
Division 9
S 9.3 am. No. 127, 2004
S. 94 am. No. 140, 2003; No. 127, 2004
Division 10
S.10.5 i ad. No. 137, 2000
Part 2.4
Division 11
S 211 e am. No. 137, 2000
S 112 e am. No. 137, 2000; No. 127, 2004
S 114 am. No. 137, 2000
S 115 am. No. 137, 2000
S 116 i am. No. 137, 2000
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Part 2.7
Part 2.7 ..o
Division 14

71.1
71.2..
71.3

ad.

ad.

No

. No.

. No.
. No.
. No.
. No.

. No.
. No.
. No.
. No.

. No.

No

. 137, 2000

137, 2000

137, 2000
137, 2000
137, 2000
137, 2000

137, 2000
137, 2000
137, 2000
137, 2000

43, 1999

.43, 1999

am. No. 137, 2000

ad.
ad.
ad.
ad.

am.

ad.

ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.
ad.

No
No
No
No

.43, 1999
.43, 1999
.43, 1999
.43, 1999

No. 137, 2000

No

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

.43, 1999

124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
124, 2000
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ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S 7116 i ad. No. 124, 2000
S 717 i ad. No. 124, 2000
S 7118 e ad. No. 124, 2000
S 7119 i ad. No. 124, 2000
S. 7120 i ad. No. 124, 2000
S 7121 i ad. No. 124, 2000
S 7122 i ad. No. 124, 2000
S 7123 e ad. No. 124, 2000
Division 72
DiV. 72 i ad. No. 58, 2002
S 721 o ad. No. 58, 2002
S 722 i ad. No. 58, 2002
S. 723 i ad. No. 58, 2002
S 724 o ad. No. 58, 2002
S. 725 o ad. No. 58, 2002
S 726 i ad. No. 58, 2002
S.T2.7 i ad. No. 58, 2002
S. 728 i ad. No. 58, 2002
S. 729 i ad. No. 58, 2002
S. 7210 i ad. No. 58, 2002
Division 73
DiV. 73 e ad. No. 141, 2002
Subdivision A
S. 73 ad. No. 141, 2002
S 732 o ad. No. 141, 2002
am. No. 96, 2005
S. 733 e ad. No. 141, 2002
S 734 e ad. No. 141, 2002
S. 735 ad. No. 141, 2002
Subdivision B
S. . No. 141, 2002

. No. 96, 2005

. No. 141, 2002
. No. 141, 2002
. No. 141, 2002
. No. 141, 2002
. No. 141, 2002
. No. 141, 2002

»nvnnnon
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Table of Amendments

Act 1995

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Chapter 5

Heading to Chapt. 5...............
Part 5.1

Part 5.1 ..o
Division 80

Part 5.2
Part 5.2
Division 90

Part 5.3
Part 5.3

Division 100

ad. No. 66, 2002

ad. No. 65, 2002

ad. No. 65, 2002

ad. No. 91, 2002

ad. No. 91, 2002

ad. No. 91, 2002
ad. No. 91, 2002

ad. No. 91, 2002
ad. No. 91, 2002

ad. No. 91, 2002

ad. No. 66, 2002
rs. No. 40, 2003

ad. No. 66, 2002
rs. No. 40, 2003

ad. No. 66, 2002
rs. No. 40, 2003

ad. No. 66, 2002
rs. No. 40, 2003

ad. No. 40, 2003
ad. No. 40, 2003
ad. No. 40, 2003
ad. No. 40, 2003
ad. No. 40, 2003
ad. No. 40, 2003

ad. No. 65, 2002
rs. No. 40, 2003

ad. No. 65, 2002
rs. No. 40, 2003

ad. No. 65, 2002
rs. No. 40, 2003
am. No. 127, 2005
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

S. 1014 . ad. No. 65, 2002
rs. No. 40, 2003
am. No. 127, 2005

S. 1015 e ad. No. 65, 2002
rs. No. 40, 2003
am. No. 127, 2005

S.101.6 . ad. No. 65, 2002
rs. No. 40, 2003
am. No. 127, 2005

Div. 102 ...oooviiieeiiec e ad. No. 65, 2002
rs. No. 40, 2003

S. 1021 oo ad. No. 65, 2002
am. No. 89, 2002
rs. No. 40, 2003
am. Nos. 44 and 109, 2003; Nos. 7 and 124, 2004

S.102.1A e ad. No. 7, 2004

Subdivision B

S.102.2 . ad. No. 65, 2002
rs. No. 40, 2003

S. 1023 . ad. No. 65, 2002

rs. No. 40, 2003
am. Nos. 44 and 109, 2003; No. 104, 2004

S 1024 e, ad. No. 65, 2002
rs. No. 40, 2003
S. 1025 e ad. No. 65, 2002
rs. No. 40, 2003; No. 104, 2004
S.102.6 ..o ad. No. 65, 2002
rs. No. 40, 2003
S.102.7 oo ad. No. 65, 2002
rs. No. 40, 2003
S.102.8 .. ad. No. 124, 2004
Subdivision C
S.102.9 i ad. No. 65, 2002
rs. No. 40, 2003
S.102.20 i ad. No. 65, 2002

rs. No. 40, 2003
Division 103

Div. 103 ..o, ad. No. 66, 2002
rs. No. 40, 2003
S. 1031 e ad. No. 66, 2002

rs. No. 40, 2003
am. No. 127, 2005

Division 106
Div. 106 .... ... ad. No. 40, 2003
S.106.1 i ad. No. 40, 2003
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Part 5.4
Part5.4 .....ccccooiiiiiii
Division 104

=
o
iy
N

S.104.8
S.104.9

Part 7.1
Division 130

wnnnnon

ad.

No

. No.
. No.
. No.
. No.
. No.
. No.

. No.
. No. 7, 2005

.No
.No

. No.

. No.
. No.
. No.
. No.
. No.
. No.

. 106, 2002

106, 2002
106, 2002
106, 2002
106, 2002
106, 2002
106, 2002
106, 2002

. 106, 2002
. 106, 2002

137, 2000

. 137, 2000
. 137, 2000
. 137, 2000
. 137, 2000

. 137, 2000
. 137, 2000
. 137, 2000
. 137, 2000
. 137, 2000
. 137, 2000

. 137, 2000
. 141, 2002

. 137, 2000
. 137, 2000
. 137, 2000
. 137, 2000

137, 2000
137, 2000
137, 2000
137, 2000
137, 2000
137, 2000
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

Provision affected

How affected

S 1327 i ad.

S.132.8 e ad

S.132.9 i ad

Part 7.3

Division 133

S. 1331 ad

Division 134

S 1341 i ad

S.134.2 i ad

S.134.3 ad

Division 135

S.135.1 i ad

S.135.2 i ad
am

S. 1354 e ad

S. 1355 e ad

Part 7.4

Division 136

S.136.1 e ad.

am.

S. 1371 i ad.
am.

S.137.2 e ad.

S.137.3.... ad.

Part 7.5

Division 138
ad
ad
ad
ad
ad

Part 7.6
Division 140

. No.
. No.

. No.

. No.
. No.
. No.

. No.

. No.
. No. 141, 2002; No. 127, 2004

. No. 137, 2000
. No. 137, 2000

. No.
. No.

. No.
. No.
. No.

No. 137, 2000
137, 2000
137, 2000

137, 2000

137, 2000
137, 2000
137, 2000

137, 2000
137, 2000

No. 137, 2000
No. 141, 2002

No. 137, 2000
No. 141, 2002

No. 137, 2000
No. 137, 2000

137, 2000
137, 2000

137, 2000
137, 2000
137, 2000

. 137, 2000

. 137, 2000

. 137, 2000

. 137, 2000

. 137, 2000
. 137, 2000
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Table of Amendments

ad. = added or inserted

am. =amended rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Part 7.7

Division 143

S 1431 e ad. No. 137, 2000

S.143.2 i ad. No. 137, 2000

S.143.3 e ad. No. 137, 2000

S 1434 i ad. No. 137, 2000

Division 144

S 1441 i ad. No. 137, 2000

Division 145

S. 1451 i ad. No. 137, 2000

S.145.2 i ad. No. 137, 2000
am. No. 141, 2002

S 1453 e ad. No. 137, 2000

S. 1454 i ad. No. 137, 2000

S. 1455 e ad. No. 137, 2000

S. 1456 . ad. No. 137, 2000

Part 7.8

Division 146

S.146.1 i ad. No. 137, 2000
am. No. 125, 2002

S.146.2 i ad. No. 137, 2000

Division 147

S 1471 i ad. No. 137, 2000
am. No. 141, 2002
ad. No. 137, 2000
ad. No. 137, 2000
ad. No. 137, 2000
am. No. 141, 2002

S.148.2 i ad. No. 137, 2000
am. No. 141, 2002

S.148.3 . ad. No. 137, 2000

Division 149

S.149.1 i ad. No. 137, 2000

Part 7.20

Division 261

S.261.1 i ad. No. 137, 2000

S.261.2 e ad. No. 137, 2000

S.261.3 e ad. No. 137, 2000

Chapter 8

Heading to Chapt. 8............... rs. No. 42, 2002

Chapt. 8..ccveeeiieeiie e ad. No. 104, 1999
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

Division 268

ad. No. 42, 2002

ad. No. 42, 2002
ad. No. 42, 2002

ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002

ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002

ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002

ad. No. 42, 2002
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

»

ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002

OO nnnnnnnnnnnononoonoonnnnononnnnnonoononononon

ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002
ad. No. 42, 2002

wnvnnnnonon
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

Subdivision G

S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. ad. No. 42, 2002
S. 268.94 .. ad. No. 42, 2002
Subdivision H

S.268.95 ...t ad. No. 42, 2002
S.268.96 ...cuiiiiieieeeee ad. No. 42, 2002
S.268.97 oo ad. No. 42, 2002
S.268.98 ...t ad. No. 42, 2002
S.268.99 ..ot ad. No. 42, 2002
S. 268.100 ad. No. 42, 2002
S. 268.101 ad. No. 42, 2002
Subdivision J

S.268.102 ....cccvieieeieeieee ad. No. 42, 2002
S.268.103 ... ad. No. 42, 2002
S.268.104 ..o ad. No. 42, 2002
S.268.105.....cccoieiieeieeieee ad. No. 42, 2002
S.268.106 .....ccceeeiieeieeieene ad. No. 42, 2002
S. 268.107 .cvevieieieeieeiee e ad. No. 42, 2002
S.268.108 .....ccceeeieieeieee ad. No. 42, 2002
S. 268.109 ad. No. 42, 2002
S. 268.110 ad. No. 42, 2002
S. 268.111 ad. No. 42, 2002
S.268.112 ...eiieeeeee ad. No. 42, 2002
S.268.113 ... ad. No. 42, 2002
S.268.114 ...oviieeeee ad. No. 42, 2002
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Table of Amendments

Act 1995

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Subdivision K

L 268.115 .
268.116 ..o
L 268.117 e
268.118 ..o
268.119 ....eiiieeee e
268.120 ....ooiiieiieeieeiee e
268.121 ..o
L268.122 i
268.123 ....oiiieeeee e
L268.124 i
Division 270

S.270.1 i

VOO0 n

S
S.270.3 .
S

S.270.5

Division 271
Div. 271
Subdivision A

. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.

42,2002
42,2002
42,2002
42,2002
42,2002
42,2002
42,2002
42,2002
42,2002
42,2002

. No.
. No.

104, 1999
104, 1999
. No. 104, 1999

ad. No. 104, 1999
am. No. 96, 2005

ad. No. 104, 1999
rs. No. 96, 2005

ad. No. 104, 1999
am. No. 96, 2005

ad. No. 104, 1999
am. No. 96, 2005

ad. No. 104, 1999
ad. No. 104, 1999

ad. No. 104, 1999
rep. No. 96, 2005

ad. No. 104, 1999
rep. No. 96, 2005

ad. No. 104, 1999
ad. No. 104, 1999
. No. 104, 1999

. No. 96, 2005

. No. 96, 2005
. No.
. No.
. No.
. No.
. No.
. No.

96, 2005
96, 2005
96, 2005
96, 2005
96, 2005
96, 2005
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
Subdivision C
S. 2718 e ad. No. 96, 2005
S.271.9 i ad. No. 96, 2005
Subdivision D
S. 27120 i ad. No. 96, 2005
S. 27110 i ad. No. 96, 2005
S. 271.12 ad. No. 96, 2005
S. 271.13 ad. No. 96, 2005
Chapter 9
Chapt. 9. ad. No. 141, 2002
Part 9.1
Part 9.1 ..o, ad. No. 129, 2005

Division 300

ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005

Division 301
Subdivision A

S.301.1 e ad. No. 129, 2005
S.301.2 i ad. No. 129, 2005
S.301.3 . ad. No. 129, 2005
S.301.4 i ad. No. 129, 2005
S. 3015 e ad. No. 129, 2005
Subdivision B

S.301.6 i ad. No. 129, 2005
S. 3017 o ad. No. 129, 2005
S.301.8 . ad. No. 129, 2005
S.301.9 i ad. No. 129, 2005
S.301.20 .o ad. No. 129, 2005
S. 30111 i ad. No. 129, 2005
S.301.12 i ad. No. 129, 2005

ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005
ad. No. 129, 2005

ad. No. 129, 2005
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Table of Amendments

Act 1995

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Division 307
Subdivision A

S.307.20 i
Subdivision D
S.307.11 i

. No. 129, 2005
. No. 129, 2005
. No. 129, 2005
. No. 129, 2005
. No. 129, 2005
. No. 129, 2005

. No.
. No.
. No.

129, 2005
129, 2005
129, 2005

. No.
. No.
. No.
. No.
. No.
. No.

129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005

. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.

129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005

. No.
. No.
. No.
. No.

129, 2005
129, 2005
129, 2005
129, 2005

. No.
. No.
. No.

129, 2005
129, 2005
129, 2005

. No.
. No.
. No.

129, 2005
129, 2005
129, 2005

. No. 129, 2005
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S.307.12 oo ad. No. 129, 2005
S.307.13 i ad. No. 129, 2005
S.307.14 oo ad. No. 129, 2005
Division 308
S.308.1 . ad. No. 129, 2005
S.308.2 i ad. No. 129, 2005
S.308.3 .. ad. No. 129, 2005
S.308.4 i ad. No. 129, 2005
Division 309
S.309.1 i ad. No. 129, 2005
S.309.2 i ad. No. 129, 2005
S.309.3 . ad. No. 129, 2005
S.309.4 i ad. No. 129, 2005
S.309.5 i ad. No. 129, 2005
S.309.6...eeiiiiiee e ad. No. 129, 2005
S.309.7 e ad. No. 129, 2005
S.309.8 .. ad. No. 129, 2005
S.309.9 i ad. No. 129, 2005
S.309.20 ..o ad. No. 129, 2005
S.309.11 oo ad. No. 129, 2005
S.309.12 oo ad. No. 129, 2005
S.309.13 e ad. No. 129, 2005
S.309.14 .o ad. No. 129, 2005
S.309.15 ..o ad. No. 129, 2005
Division 310
S.310.1 i ad. No. 129, 2005
S.310.2 i ad. No. 129, 2005
S.310.3 e ad. No. 129, 2005
S.3104 i ad. No. 129, 2005

Division 311
Subdivision A

S.311. 1 i ad. No. 129, 2005
Subdivision B

S.311.2 i ad. No. 129, 2005
S.311.3 e ad. No. 129, 2005
S.3114 i ad. No. 129, 2005
S.3115 e ad. No. 129, 2005
S.311.6 i ad. No. 129, 2005
S. 3107 o ad. No. 129, 2005
Subdivision C

S.311.8 . ad. No. 129, 2005
S.311.9 i ad. No. 129, 2005
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

»

Division 312
S.312.1.

Part 9.4
Division 360

Part 9.6
Part9.6......cccccoiiiiiiiiiis

ad.
ad.

ad.
ad.
ad.
ad.
ad.

ad.

. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.
. No.

No.
No.

No.
No.
No.
No.
No.

. No.
. No.
. No.
. No.
. No.
. No.

. No.
. No.
. No.
. No.

No.
. No.
. No.
. No.
. No.
. No.

129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005

129, 2005
129, 2005

129, 2005
129, 2005
129, 2005
129, 2005
129, 2005

129, 2005
129, 2005
129, 2005
129, 2005
129, 2005
129, 2005

141, 2002
141, 2002
141, 2002
141, 2002

127, 2004
127, 2004
127, 2004
127, 2004
127, 2004
127, 2004
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Table of Amendments

ad. = added orinserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
Chapter 10
Chapt. 10 ....ccoviieriiieiiiees ad. No. 137, 2000
Part 10.2
Part 10.2......ccoeeviiiieieeeee, ad. No. 86, 2002
Division 400
S.400.1 ..o ad. No. 86, 2002
S.400.2 ..o ad. No. 86, 2002
am. No. 100, 2005
S.400.3 . ad. No. 86, 2002
S.400.4 . ad. No. 86, 2002
S.400.5 .. ad. No. 86, 2002
S.400.6 ..t ad. No. 86, 2002
S.400.7 oo ad. No. 86, 2002
S.400.8 ... ad. No. 86, 2002
S.400.9 . ad. No. 86, 2002
S.400.20 c.eoeiiiiiieeee e ad. No. 86, 2002
S.400.11 i ad. No. 86, 2002
S.400.12 oo ad. No. 86, 2002
S.400.13 .o ad. No. 86, 2002
S.400.14 ..o ad. No. 86, 2002
S.400.15 .o ad. No. 86, 2002
S.400.16 ...oeeeiiieeee e ad. No. 86, 2002
Part 10.5
Division 470
S 4701 i ad. No. 137, 2000
am. No. 9, 2002
S.470.2 e ad. No. 137, 2000
S.470.3 e ad. No. 137, 2000

S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
S. ad. No. 137, 2000
am. No. 9, 2002
S. ad. No. 9, 2002
S. ad. No. 9, 2002

am. No. 127, 2004
S.A7112 i ad. No. 9, 2002
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

am. No. 127, 2004

S 47113 i ad. No. 9, 2002
S 47114 i ad. No. 9, 2002
am. No. 9, 2002
S.471.15 e ad. No. 9, 2002
Division 472
S AT72.1 i ad. No. 137, 2000
S AT72.2 i ad. No. 137, 2000
Part 10.6
Part 10.6 ......ccceevivveeniieeeen. rs. No. 127, 2004
Division 473
S 4731 ad. No. 137, 2000
rs. No. 127, 2004
am. No. 95, 2005
S 4732 i ad. No. 137, 2000
rs. No. 127, 2004
S.A73.3 e ad. No. 137, 2000
rs. No. 127, 2004
S AT73.4 i ad. No. 127, 2004
Division 474
Subdivision A
S ATAL i ad. No. 137, 2000
rs. No. 127, 2004
S ATA2 i ad. No. 127, 2004
Subdivision B
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
Subdivision C
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
S. ad. No. 127, 2004
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

S.474.21

Part 10.7

Part 10.7.

Division 476

Part 10.8

Part 10.8.
S.480.1..

ad. No. 127, 2004
am. No. 45, 2005

ad. No. 127, 2004
ad. No. 127, 2004

ad. No. 127, 2004
am. No. 45, 2005

ad. No. 127, 2004
ad. No. 127, 2004
ad. No. 127, 2004
ad. No. 127, 2004
ad. No. 127, 2004
ad. No. 127, 2004

ad. No. 137, 2000
rs. No. 127, 2004

ad. No. 127, 2004

ad. No. 161, 2001

ad. No. 161, 2001
am. No. 127, 2004

ad. No. 161, 2001
am. No. 152, 2004

ad. No. 161, 2001
ad. No. 161, 2001

ad. No. 161, 2001
am. No. 127, 2004

ad. No. 161, 2001
am. No. 127, 2004

ad. No. 161, 2001
am. No. 127, 2004

ad. No. 161, 2001
am. No. 127, 2004

ad. No. 161, 2001
am. No. 127, 2004

ad. No. 161, 2001
ad. No. 161, 2001
ad. No. 161, 2001

ad. No. 127, 2004
ad. No. 127, 2004
ad. No. 127, 2004
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Criminal Code Amendment (Suicide Related Material Offences) Act 2005
(No. 92, 2005)

The following amendment commences on 6 January 2006:
Schedule 1

1 After section 474.29 of the Criminal Code
Insert:

474.29A Using a carriage servicefor suicide related material

(1) A personisguilty of an offenceif:
(@) the person:
(i) usesacarriage service to access materia; or
(ii) usesacarriage service to cause material to be
transmitted to the person; or
(i) usesacarriage service to transmit material; or
(iv) usesacarriage serviceto make material available; or
(v) usesacarriage serviceto publish or otherwise distribute
material; and
(b) the material directly or indirectly counsels or incites
committing or attempting to commit suicide; and
(c) the person:
(i) intendsto use the material to counsel or incite
committing or attempting to commit suicide; or
(i) intendsthat the material be used by another person to
counsel or incite committing or attempting to commit
suicide.

Penalty: 1,000 penalty units.

(2) A personisguilty of an offenceif:
(@) the person:
(i) usesacarriage service to access materia; or

(ii) usesacarriage service to cause material to be
transmitted to the person; or
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(iif) usesacarriage service to transmit material; or
(iv) usesacarriage service to make material available; or
(V) usesacarriage service to publish or otherwise distribute
material; and
(b) the materia directly or indirectly:
(i) promotes a particular method of committing suicide; or
(ii) providesinstruction on a particular method of
committing suicide; and
(c) the person:
(i) intendsto use the material to promote that method of

committing suicide or provide instruction on that
method of committing suicide; or

(i) intends that the material be used by another person to
promote that method of committing suicide or provide
instruction on that method of committing suicide; or

(iii) intends the material to be used by another personto
commit suicide.

Penalty: 1,000 penalty units.

(3) To avoid doubt, aperson is not guilty of an offence against
subsection (1) merely because the person uses a carriage service to:

(a) engagein public discussion or debate about euthanasia or
suicide; or
(b) advocate reform of the law relating to euthanasia or suicide;
if the person does not:

(c) intend to use the material concerned to counsel or incite
committing or attempting to commit suicide; or

(d) intend that the material concerned be used by another person
to counsel or incite committing or attempting to commit
suicide.

(4) To avoid doubt, a person is not guilty of an offence against
subsection (2) merely because the person uses a carriage service to:

(a) engagein public discussion or debate about euthanasia or
suicide; or

(b) advocate reform of the law relating to euthanasia or suicide;

if the person does not:
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(c) intend to use the material concerned to promote a method of
committing suicide or provide instruction on a method of
committing suicide; or

(d) intend that the material concerned be used by another person
to promote a method of committing suicide or provide
instruction on a method of committing suicide; or

(e) intend the material concerned to be used by another person to
commit suicide.

474.29B Possessing, controlling, producing, supplying or obtaining
suiciderelated material for use through a carriage service

(1) A personisquilty of an offenceif:
(a) the person:
(i) has possession or control of materia; or
(i) produces, supplies or obtains material; and
(b) the material directly or indirectly:
(i) counsels or incites committing or attempting to commit
suicide; or
(ii) promotes a particular method of committing suicide; or
(iif) providesinstruction on a particular method of
committing suicide; and
(c) the person has that possession or control, or engages in that
production, supply or obtaining, with the intention that the
material be used:
(i) by that person; or
(ii) by another person;
in committing an offence against section 474.29A (using a
carriage service for suicide related material).

Penalty: 1,000 penalty units.

(2) A person may be found guilty of an offence against subsection (1)
even if committing the offence against section 474.29A (using a
carriage service for suicide related material) isimpossible.

(3) Itisnot an offence to attempt to commit an offence against
subsection (1).

As at 6 December 2005 the amendment is not incorporated in this compilation.
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Law and Justice Legislation Amendment (Serious Drug Offences and Other
Measures) Act 2005 (No. 129, 2005)

The following amendments commence on the day on which the Optional
Protocol to the Convention on the Rights of the Child on the Involvement of
Childrenin Armed Conflict, done at New Y ork on 25 May 2000, entersinto
force for Australia. However the amendments may not commence, see
subsection 2(1) (item 3):

Schedule 2

1 Paragraph 268.68(1)(a) of the Criminal Code
After “hogtilities’, insert “as members of the national armed forces”.

Note:  Thefollowing heading to subsection 268.68(1) of the Criminal Code isinserted
“National armed forces’.

2 Subsection 268.68(3) of the Criminal Code (penalty)
Repeal the penalty, substitute:

Penalty: Imprisonment for 10 years.

3 At the end of section 268.68 of the Criminal Code
Add:

Other armed forces and groups

(4) A person (the perpetrator) commits an offence if:

(a) the perpetrator uses one or more persons to participate
actively in hostilities other than as members of the national
armed forces; and

(b) the person or persons are under the age of 18 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 17 years.

(5) A person (the perpetrator) commits an offence if:

(a) the perpetrator conscripts one or more persons into an armed
force or group other than the national armed forces; and
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(b) the person or persons are under the age of 18 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty: Imprisonment for 15 years.

(6) A person (the perpetrator) commits an offence if:

(a) the perpetrator enlists one or more persons into an armed
force or group other than the national armed forces; and

(b) the person or persons are under the age of 18 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an international armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 10
years.

4 Paragraph 268.88(1)(a) of the Criminal Code
After “hostilities’, insert “as members of the national armed forces”.

Note:  Thefollowing heading to subsection 268.88(1) of the Criminal Code isinserted
“National armed forces’.

5 Paragraph 268.88(1)(c) of the Criminal Code
Repeal the paragraph.

6 Paragraph 268.88(2)(a) of the Criminal Code
Omit “an armed force or group”, substitute “the national armed forces’.

7 Paragraph 268.88(2)(c) of the Criminal Code
Repeal the paragraph.

8 Paragraph 268.88(3)(a) of the Criminal Code
Omit “an armed force or group”, substitute “the national armed forces’.

9 Paragraph 268.88(3)(c) of the Criminal Code
Repeal the paragraph.

10 Subsection 268.88(3) of the Criminal Code (penalty)
Repeal the penalty, substitute:

Penalty: Imprisonment for 10 years.
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11 At the end of section 268.88 of the Criminal Code
Add:

Other armed forces and groups

(4) A person (the perpetrator) commits an offence if:

(a) the perpetrator uses one or more persons to participate
actively in hostilities other than as members of the national
armed forces; and

(b) the person or persons are under the age of 18 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 17 years.

(5) A person (the perpetrator) commits an offence if:

(a) the perpetrator conscripts one or more persons into an armed
force or group other than the national armed forces; and

(b) the person or persons are under the age of 18 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty: Imprisonment for 15 years.

(6) A person (the perpetrator) commits an offence if:

(a) the perpetrator enlists one or more persons into an armed
force or group other than the national armed forces; and

(b) the person or persons are under the age of 18 years; and

(c) the perpetrator’ s conduct takes place in the context of, and is
associated with, an armed conflict that is not an international
armed conflict.

Penalty for a contravention of this subsection: Imprisonment for 10
years.

As at 6 December 2005 the amendments are not incorporated in this
compilation.
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Application, saving or transitional provisions

Law and Justice Legislation Amendment (Application of Criminal Code) Act
2001 (No. 24, 2001)

4 Application of amendments

(1) Subject to subsection (3), each amendment made by this Act
applies to acts and omissions that take place after the amendment
commences.

(2) For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular anendment commences, the act or
omission is aleged to have taken place before the amendment
commences.

Cybercrime Act 2001 (No. 161, 2001)

4 Application—Criminal Code amendments

(1) The amendments of the Criminal Code made by Schedule 1 apply
to conduct that takes place after that Schedule commences.

(2) For the purposes of this section, if conduct is alleged to have taken
place between 2 dates, one before and one on or after the day on
which Schedule 1 commences, the conduct is alleged to have taken
place before Schedule 1 commences.
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Security Legislation Amendment (Terrorism) Act 2002 (No. 65, 2002)

4 Public and independent review of operation of Security Acts
relatingto terrorism

(1) The Attorney-General must cause areview of the operation,
effectiveness and implications of amendments made by:

(a) the Security Legidation Amendment (Terrorism) Act 2002;
and

(b) the Suppression of the Financing of Terrorism Act 2002; and

(c) the Criminal Code Amendment (Suppression of Terrorist
Bombings) Act 2002; and

(d) the Border Security Legislation Amendment Act 2002; and

(e) the Telecommunications Interception Legislation
Amendment Act 2002; and

(f) the Criminal Code Amendment (Terrorism) Act 2003.

(2) Thereview must be undertaken as soon as practicable after the
third anniversary of the commencement of the amendments.

(3) Thereview isto be undertaken by a committee consisting of:

() up to two persons appointed by the Attorney-General, one of
whom must be aretired judicial officer who shall be the
Chair of the Committee; and

(b) the Inspector-General of Intelligence and Security; and
(c) the Privacy Commissioner; and

(d) the Human Rights Commissioner; and

(e) the Commonwealth Ombudsman; and

(f) two persons (who must hold alegal practising certificate in
an Australian jurisdiction) appointed by the Attorney-General
on the nomination of the Law Council of Australia.

(4) The Attorney-General may reject a nomination made under
subsection (3)(f). If the Attorney-General rejects anomination, the
Law Council of Australia may nominate another person.

(5) The committee must provide for public submissions and public
hearings as part of the review.

(6) The committee must, within six months of commencing the
review, give the Attorney-General and the Parliamentary Joint
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Committee on ASIO, ASIS and DSD awritten report of the review
which includes an assessment of matters in subsection (1), and
alternative approaches or mechanisms as appropriate.

(7) The Attorney-General must cause a copy of the report to be tabled
in each House of the Parliament within 15 sitting days of that
House after its receipt by the Attorney-General.

(8) Before the copy of the report is tabled in Parliament, the
Attorney-General may remove information from the copy of the
report if the Attorney-General is satisfied on advice from the
Director-General of Security or the Commissioner of the
Australian Federal Police that itsinclusion may:

(a) endanger a person’s safety; or

(b) prejudice an investigation or prosecution; or

(c) compromise the operational activities or methodol ogies of
the Australian Security Intelligence Organisation, the
Australian Secret Intelligence Service, the Defence Signal's
Directorate or the Australian Federal Police.

(9) The Parliamentary Joint Committee on ASIO, ASIS and DSD must
take account of the report of the review given to the Committee,
when the Committee conducts its review under paragraph
29(1)(ba) of the Intelligence Services Act 2001.

Schedule 1

5 Application
For the purpose of making regulations specifying an organisation for
the purposes of paragraph (c) of the definition of terrorist organisation
in section 102.1 of the Criminal Code, it does not matter whether the
relevant decision of the Security Council of the United Nations was
made before or after the commencement of this item.

Criminal Code Act 1995 517



Notes to the Criminal Code Act 1995

Table A

Criminal Code Amendment (Terrorist Organisations) Act 2002 (No. 89, 2002)

Schedule 1

3 Effect of regulations made before commencement of this
Act

In spite of anything in subsection 102.1(4) of the Criminal Code before
it was repealed, or in the regulations concerned, regulations made for
the purposes of paragraph (c) of the definition of terrorist organisation
in section 102.1 of the Criminal Code that were notified in the Gazette
before the commencement of this Act are deemed to have taken effect
on 21 October 2002. Section 48 of the Acts Interpretation Act 1901 has
effect subject to thisitem.

Criminal Code Amendment (Espionage and Related Matters) Act 2002
(No. 91, 2002)

4 Transitional—pre-commencement offences

(1) Despite the amendment or repea of a provision by a Scheduleto
this Act, that provision continues to apply, after the
commencement of this section, in relation to:

(@) an offence committed before the commencement of this
section; or
(b) proceedings for an offence alleged to have been committed
before the commencement of this section; or
(c) any matter connected with, or arising out of, such
proceedings;
as if the amendment or repeal had not been made.

(2) Subsection (1) does not limit the operation of section 8 of the Acts
Interpretation Act 1901.
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Legidative Instruments (Transitional Provisions and Consequential
Amendments) Act 2003 (No. 140, 2003)

4 Transitional provisions

(1) If legidation introduced into the Parliament before the
commencing day but commencing on or after that day:

(a) authorises an instrument to be made in the exercise of a
power delegated by the Parliament; and

(b) isexpressed to require that instrument to be published as a
statutory rule under the Satutory Rules Publication Act 1903;

any instrument so made is taken to be an instrument referred to in
paragraph 6(b) of the Legidlative Instruments Act 2003 despite the
repeal by this Act of the Statutory Rules Publication Act 1903.

(2) If legidlation introduced into the Parliament before the
commencing day but commencing on or after that day:
(a) authorises an instrument to be made in the exercise of a
power delegated by the Parliament; and
(b) isexpressed to declare that instrument to be a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901;
any instrument so made is taken to be an instrument referred to in
subparagraph 6(d)(i) of the Legidative Instruments Act 2003
despite the repeal by this Act of section 46A of the Acts
Interpretation Act 1901.

(3) If legidation that isin force immediately before the commencing
day or that isintroduced into the Parliament before that day but
that commences on or after that day:

(a) authorised or authorises an instrument to be made in the
exercise of a power delegated by the Parliament that
adversely affects the rights of a person, or resultsin the
imposition of liabilities on a person; and

(b) provided or provides that the instrument has effect, to the
extent that it adversely affects those rights or results in the
imposition of those liahilities, despite subsection 48(2) of the
Acts Interpretation Act 1901, before the date of its
notification in the Gazette;

that legidlation isto be construed, on and after the commencing day
or the day of its commencement, whichever last occurs, asif it had
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provided instead that the instrument, to the extent that it adversely
affects those rights or results in the imposition of those liabilities,
has effect, despite subsection 12(2) of the Legidlative Instruments
Act 2003, before its registration under that Act.
(4) If:

(a) legidation (the enabling legislation) in force immediately
before the commencing day:

(i) authorises the making of an instrument; and

(ii) does not declare such an instrument to be a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901 but nonethel ess makes
provision for its disallowance by the application, with or
without modification, of the provisions of Part XII of
that Act; and

(b) aninstrument is made in the exercise of that authority on or
after the commencing day; and

(c) theinstrument isnot alegidative instrument for the purposes
of the Legislative Instruments Act 2003 or otherwise;

the enabling legislation has effect, on and after the commencing
day, asif:

(d) it had declared such instruments to be disallowable
instruments for the purposes of section 46B of the Acts
Interpretation Act 1901; and

(e) it had provided for such modifications of the operation of that
section as are necessary to ensure that the effect of the
applied provisions of Part XII of the Acts Interpretation Act
1901 is preserved.

(5) Inthissection:

commencing day means the commencing day within the meaning
of the Legidlative Instruments Act 2003.
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Crimes Legislation Amendment (Telecommunications Offences and Other

Measures) Act (No. 2) 2004 (No. 127, 2004)

Schedule 1

30 Saving—existing regulations respecting interception
devices

(D] Regulations made for the purposes of paragraph 85ZKB(2)(c) of the
Crimes Act 1914 and in force immediately before the commencement of
item 1 of this Schedule continue in force asif they had been made for
the purposes of subsection 474.4(3) of the Criminal Code as enacted by
that item.

2 Subitem (1) does not prevent amendment or repeal of the regulations
referred to in that subitem.

Schedule 4

2 Application of amendment

The amendment made by item 1 applies to prosecutions brought after
the commencement of that item.

8 Transitional—pre-commencement offences

(D

Despite the amendment or repeal of a provision by this Part, that
provision continues to apply, after the commencement of thisitem, in
relation to:
(@) an offence committed before the commencement of thisitem;
or
(b) proceedings for an offence alleged to have been committed
before the commencement of thisitem; or
(c) any matter connected with, or arising out of, such
proceedings;
asif the amendment or repeal had not been made.
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2 Subitem (1) does not limit the operation of section 8 of the Acts
Interpretation Act 1901.

Anti-Terrorism Act 2005 (No. 127, 2005)

4 Review of anti-terrorism laws

(1) The Council of Australian Governments agreed on 27 September
2005 that the Council would, after 5 years, review the operation of
the amendments made by Schedule 1.

(2) If acopy of the report in relation to the review is given to the
Attorney-General, the Attorney-General must cause a copy of the
report to be laid before each House of Parliament within 15 sitting
days after the Attorney-General receives the copy of the report.

Law and Justice Legislation Amendment (Serious Drug Offences and Other
Measures) Act 2005 (No. 129, 2005)

Schedule 1

75 Application of amendments to conduct before and after
commencement

(D] Inthisitem:
earlier conduct means conduct engaged in before the commencement
of this Schedule.
engagein conduct has the same meaning asin the Criminal Code.

later conduct means conduct engaged in after the commencement of
this Schedule.

new law means Part 9.1 of the Criminal Code asin force from time to
time.

old law means:
(@) the provisions of Division 2 of Part XIII of the Customs Act
1901 asin force from time to time before the commencement
of this Schedule to the extent to which those provisions
related to narcotic substances; and

(b) any law related to those provisions.
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(2)

©)

(4)

The amendments made by this Schedule do not apply in relation to
earlier conduct.

Despite the amendments made by this Schedule, the old law continues
to apply in relation to later conduct if:
(a) thelater conduct isrelated to earlier conduct; and
(b) because of that relationship, the later conduct would have
constituted a physical element (or a part of a physical
element) of an offence against the old law, had the old law
remained in force.

If later conduct is aleged against a person in a prosecution for an
offence against the old law, that conduct must not be alleged against the
person in a prosecution for:

(a) an offence against the new law; or
(b) an offence related to an offence against the new law.

76 Transitional regulations

(1)

)

The regulations may make provision for matters of atransitional nature
(including any saving or application provisions) arising from the
amendments or repeals made by this Schedule.

The Governor-General may make regulations for the purposes of
subitem (1).
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