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| nsurance Laws Amendment Act 1998

No. 35, 1998

An Act to amend the law relating to insurance, and
for other purposes

[Assented to 22 April 1998]
The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Insurance Laws Amendment Act 1998.

2 Commencement

(1) Subject to this section, this Act commences on the day on which it
receives the Royal Assent.

(2) Subject to subsection (3), Schedule 1 commences on a day to be
fixed by Proclamation.
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(3) If Schedule 1 does not commence under subsection (2) within the
period of 6 months beginning on the day on which this Act
receives the Royal Assent, it commences on the first day after the
end of that period.

(4) Schedule 2 (other than item 27) commences on aday to be fixed by
Proclamation. Before the Proclamation is made, the Treasurer must
certify, in writing, that the Treasurer is of the opinion that, on that
day:

(8 aninstrument will be in force under subsection 68(1) of the
Insurance Act 1973; and

(b) one or more security trust funds will bein existencein
fulfilment of an abligation imposed by that instrument.

3 Schedule(s)

Subject to section 2, each Act that is specified in a Schedule to this
Act isamended or repealed as set out in the applicable itemsin the
Schedule concerned, and any other item in a Schedule to this Act
has effect according to its terms.
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Genera amendments Schedule 1

Schedule 1—General amendments

Insurance Act 1973

1 Subsection 3(1) (definition of accounts)
Oomit“, (2)" (wherever occurring).

2 Subsection 3(1)
Insert:
data processing device means any article or material (for example,

adisk) from which information is capable of being reproduced
with or without the aid of any other article or device.

3 Subsection 3(1) (paragraph (b) of the definition of statutory
accounts)

Omit “or”.
4 Subsection 3(1) (paragraph (c) of the definition of statutory

accounts)
Repeal the paragraph.

5 Subsection 34(1)
After “Commissioner”, insert “on application by the body corporate”.

6 After subsection 34(1)
Insert:

(1A) An application must be in aform approved in writing by the
Commissioner.

(1B) An application must be signed by:
(a) inthe case of abody corporate incorporated in Australia—a
director or a secretary of the body corporate; or

(b) inthe case of abody corporate not incorporated in Australia:

(i) the person appointed in accordance with section 118 as,
or to act as, the agent of the body corporate; or
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Schedule 1 General amendments

(ii) adirector or a secretary of the body corporate.

(1C) An application for the approval of arrangements for reinsurance
made, or proposed to be made, under an agreement must be lodged
with the Commissioner by the start of such period before the
agreement comes into force as the Commissioner determinesin
writing.

(1D) The Commissioner may, in special circumstances, exempt a body
corporate from the requirement in subsection (1C) inrelation to a
specified application.

7 At the end of section 34
Add:

(6) A determination under subsection (1C) is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act
1901.

8 After section 34
Insert:

34A Statements about reinsuranceto be lodged with Commissioner

(1) Thissection appliesif abody corporate authorised under this Act
to carry on insurance business enters into, or has at any time
entered into, a reinsurance agreement.

Note: Reinsurance agreement is defined by subsection (11).

Lodgment after agreement comes into force

(2) If the reinsurance agreement comes into force on a day after this
section commenced, the body corporate must lodge with the
Commissioner, within such period after that day asthe
Commissioner determines, such statements relating to its overall
reinsurance arrangements as are determined by the Commissioner.

Lodgment after each anniversary of the agreement

@3) If:
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Genera amendments Schedule 1

(4)

©®)

(6)

(7)

(8

(a) thereinsurance agreement isin force on a particular
anniversary of the day the agreement came into force; and

(b) that anniversary occurs after this section commenced;

the body corporate must lodge with the Commissioner, within such
period after that anniversary as the Commissioner determines, such
statements relating to its overall reinsurance arrangements as are
determined by the Commissioner.

Lodgment after agreement ends

If the reinsurance agreement ceases to be in force on a day after
this section commenced, the body corporate must lodge with the
Commissioner, within such period after that day asthe
Commissioner determines, such statements relating to its overall
reinsurance arrangements as are determined by the Commissioner.

Satements must be in approved form

Statements lodged under this section must be in accordance with a
form determined by the Commissioner.

Satements to be signed

Statements lodged under this section must be signed by:

(a) inthe case of abody corporate incorporated in Australia—a
director or a secretary of the body corporate; or

(b) inthe case of abody corporate not incorporated in Australia:

(i) the person appointed in accordance with section 118 as,
or to act as, the agent of the body corporate; or

(ii) adirector or a secretary of the body corporate.

Written determinations

A determination under this section must be in writing.

Electronic lodgment

The Commissioner may require or permit statements under this
section to be lodged with the Commissioner, in accordance with
specified software requirements:
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Schedule 1 General amendments

() onaspecified kind of data processing device; or
(b) by way of a specified kind of electronic transmission.

Determinations are disallowable

(9) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

Offence

(10) A body corporate that intentionally or recklessly contravenes this
section is guilty of an offence punishable on conviction by afine
not exceeding 200 penalty units.

Meaning of reinsurance agreement
(11) Inthis section:

reinsurance agreement means an agreement:

(a) towhich abody corporate authorised under this Act to carry
on insurance businessis a party; and

(b) that sets out arrangements for the reinsurance of liabilities of
the body corporate in respect of risks against which persons
are, or are to be, insured by the body corporate in the course
of its carrying on that business.

9 Paragraphs 44(1)(a) and (b)
Repeal the paragraphs, substitute:

(&) such accounts and statements as are determined by the
Commissioner; and

(b) such accounts and statements (if any) as are prescribed.

10 Subsection 44(2)
Repeal the subsection, substitute:

(2) Anaccount or statement may be determined for the purposes of
paragraph (1)(a), or prescribed for the purposes of paragraph
(1)(b), as an account or statement in respect of:

(a) all business carried on by abody corporate; or

(b) specified business carried on by abody corporate.
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Genera amendments Schedule 1

(2A) Theinformation required to be included in an account or statement
lodged under subsection (1) may be information:

(a) that isrequired for statistical purposes; or

(b) that may be given, or isrequired to be given, to the
Commissioner under alaw of the Commonwealth other than
this section.

(2B) Subsection (2A) does not limit subsection (1).

11 Subsections 44(6) and (6A)
Repeal the subsections, substitute:

(6) Statutory accounts lodged under subsection (1) must bein
accordance with aform determined by the Commissioner.

12 Subsection 44(7)
Omit “(1), (4) or (6)", substitute “(4)".

13 After subsection 44(7)
Insert:
(7AA) The Commissioner may require or permit statutory accounts under

this section to be lodged with the Commissioner, in accordance
with specified software requirements:

() onaspecified kind of data processing device; or
(b) by way of a specified kind of electronic transmission

14 After subsection 44(7B)
Insert:

(7C) Section 49A of the Acts Interpretation Act 1901 appliesin relation
to regulations asif such a determination were regulations under an
Act.

15 Subsection 44(8)
Repeal the subsection, substitute:

(8) A body corporate must lodge the yearly statutory accounts within
whichever of the following periodsis applicable:
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Schedule 1 General amendments

(a) if theinsurance business carried on by the body corporate
consists only of the business of undertaking liability by way
of reinsurance—the period of 5 months after the end of the
financial year of the body corporate;

(b) inany other case—the period of 4 months after the end of the
financial year of the body corporate.

16 Subsection 44(8A)
Omit “paragraph (8)(a) or (b)”, substitute “subsection (3), (4) or (8)”.

17 Section 45
Repeal the section, substitute:

45 “Reporting approach and compliance” certificate to accompany
statutory accounts

(1) Statutory accounts are taken not to have been lodged by a body
corporate under subsection 44(1) unless the accounts are
accompanied by a certificate that complies with this section.

(2) Inthe case of abody corporate incorporated in Australia, the
certificate must:

(8) beinaform approved in writing by the Commissioner; and
(b) set out such statements and opinions about:
(i) the statutory accounts; and
(if) thefinancial position of the body corporate;
as are required by the approved form; and
(c) specify the day on which it was given; and
(d) if there are 2 or more directors of the body corporate—be

given in accordance with aresolution of the directors of the
body corporate; and

(e) besigned by at least 2 directors of the body corporate or, if
thereisonly one director, by that director.

(3) Inthe case of abody corporate not incorporated in Australia, the
certificate must:

(@) beinaform approved in writing by the Commissioner; and
(b) set out such statements and opinions about:
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Genera amendments Schedule 1

(i) the statutory accounts; and
(ii) thefinancial position of the body corporate;
as are required by the approved form; and
(c) specify the day on which it was given; and
(d) besigned by:
(i) the person appointed in accordance with section 118 as,
or to act as, the agent of the body corporate; or

(i) at least 2 directors of the body corporate or, if thereis
only one director, by that director.

(4) Aninstrument made by the Commissioner for the purposes of
paragraph (2)(a) or (3)(a) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(5) For the purposes of this section, if particular statutory accounts are
lodged with the Commissioner by way of electronic transmission,
those accounts are taken to have been accompanied by a certificate
if the certificate is given to the Commissioner within 5 business
days after the transmission.

(6) Inthissection:

business day means aday that is not:
(a) aSaturday; or
(b) aSunday; or
(c) apublic holiday in the place concerned.

18 Section 48

Omit “or, where subsection 44(6) applies to the body corporate, 5
months,”.

19 Subsection 49J(1)

Omit al the words after “lodge”, substitute “with the Commissioner
such accounts and statements as the Commissioner determines”.

20 Subsection 49J(2)
Repeal the subsection, substitute:
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Schedule 1 General amendments

(2) Anaccount or statement may be determined for the purposes of
subsection (1) as an account or statement in respect of:

(@) al business carried on by abody corporate; or
(b) specified business carried on by abody corporate.

(2A) Theinformation required to be included in an account or statement
lodged under subsection (1) may be information:

(a) that isrequired for statistical purposes; or

(b) that may be given, or isrequired to be given, to the
Commissioner under alaw of the Commonwealth other than
this section.

(2B) Subsection (2A) does not limit subsection (1).

21 After subsection 49J(5)
Insert:
(5A) The Commissioner may require or permit statutory accounts under

this section to be lodged with the Commissioner, in accordance
with specified software requirements:

(@) on aspecified kind of data processing device; or
(b) by way of aspecified kind of electronic transmission.

22 After subsection 49J(7)
Insert:

(7A) Section 49A of the Acts Interpretation Act 1901 appliesin relation
to regulations asif such a determination were regulations under an
Act.

23 Section 49K
Repeal the section, substitute:

49K “Reporting approach and compliance’ certificateto
accompany statutory accounts

(1) Statutory accounts are taken not to have been lodged by a body
corporate under subsection 49J(1) unless the accounts are
accompanied by a certificate that complies with this section.
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Genera amendments Schedule 1

(2) Inthe case of abody corporate incorporated in Australia, the
certificate must:

(@) beinaform approved in writing by the Commissioner; and
(b) set out such statements and opinions about:
(i) the statutory accounts; and
(ii) thefinancial position of the body corporate;
as are required by the approved form; and
(c) specify the day on which it was given; and
(d) if there are 2 or more directors of the body corporate—be

given in accordance with a resolution of the directors of the
body corporate; and

(e) besigned by at least 2 directors of the body corporate or, if
thereis only one director, by that director.

(3) Inthe case of abody corporate not incorporated in Australia, the
certificate must:

() beinaform approved in writing by the Commissioner; and
(b) set out such statements and opinions about:

(i) the statutory accounts; and

(if) thefinancial position of the body corporate;

as are required by the approved form; and

(c) specify the day on which it was given; and
(d) besigned by:

(i) the person appointed in accordance with section 118 as,

or to act as, the agent of the body corporate; or

(i) at least 2 directors of the body corporate or, if thereis
only one director, by that director.

(4) Aninstrument made by the Commissioner for the purposes of
paragraph (2)(a) or (3)(a) is adisallowable instrument for the
purposes of section 46A of the Acts Interpretation Act 1901.

(5) For the purposes of this section, if particular statutory accounts are
lodged with the Commissioner by way of electronic transmission,
those accounts are taken to have been accompanied by a certificate
if the certificate is given to the Commissioner within 5 business
days after the transmission.
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Schedule 1 General amendments

24

25

26

27

28

29

30

(D

(2

(6) Inthissection:

business day means aday that is not:
(@) aSaturday; or
(b) aSunday; or
(c) apublic holiday in the place concerned.

At the end of paragraph 123(1)(a)
Add “and”.

At the end of paragraph 123(1)(aa)
Add“and”.

Paragraph 123(1)(b)
Repeal the paragraph.

Paragraph 123(1)(c)
Omit “, underwriting account, profit and loss account or balance-sheet”.

Paragraph 123(2)(a)
Omit “other” (wherever occurring).

Subsection 123(5)
Repeal the subsection.

Application—amendments relating to accounts and
statements

Despite the amendments of the Insurance Act 1973 made by this
Schedule, that Act continues to apply, in relation to accounts and
statements that are required to be lodged under subsection 44(1) or
49])(1) of that Act in respect of afinancial year of abody corporate that
ended before the commencement of thisitem, asif those amendments
had not been made.

Degspite the amendments of the Insurance Act 1973 made by this
Schedule, that Act continues to apply, in relation to statements that are
required to be lodged under subsection 44(6) of that Act in respect of a

12
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Genera amendments Schedule 1

guarter that ended before the commencement of thisitem, asif those
amendments had not been made.

31 Application—section 34 of the Insurance Act 1973

The amendments of section 34 of the Insurance Act 1973 made by this
Schedule apply to applications made after the commencement of this
item.

32 Transitional—regulations under section 44 of the

(D

)

Insurance Act 1973

Thisitem applies to regulations that were in force for the purposes of
paragraph 44(2)(m) of the Insurance Act 1973 immediately before the
commencement of thisitem.

The regulations have effect, after the commencement of thisitem, asif
they had been made for the purposes of paragraph 44(1)(b) of the
Insurance Act 1973.

33 Transitional—determinations under section 44 of the

(D

(2)

Insurance Act 1973

Thisitem applies to a determination that wasin force for the purposes
of paragraph 44(2)(m) of the Insurance Act 1973 immediately before
the commencement of thisitem.

The determination has effect, after the commencement of thisitem, asif
it had been made for the purposes of paragraph 44(1)(a) of the
Insurance Act 1973.

34 Transitional—determinations under section 49J of the

(D

)

Insurance Act 1973

Thisitem applies to a determination that wasin force for the purposes
of paragraph 49J(2)(d) of the Insurance Act 1973 immediately before
the commencement of thisitem.

The determination has effect, after the commencement of thisitem, asif
it had been made for the purposes of subsection 49J(1) of the Insurance
Act 1973.
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Schedule 1 General amendments

I nsurance (Agents and Brokers) Act 1984

35 Section 9 (definition of agency agreement)
Repeal the definition.

36 Section 9 (definition of agent)
Repeal the definition.

37 Section 9
Insert:

contract of insurance includes a contract of life insurance.

Note: Contract of lifeinsurance has a meaning affected by section 9D.

38 After section 9C
Insert:

9D Extended meaning of contract of lifeinsurance

(1) For the purposes of thisAct, if:

(a) alifepolicy (within the meaning of the Life Insurance Act
1995) would not ordinarily be regarded as a contract of life
insurance; and

(b) liability under the policy is borne by a company registered
under the Life Insurance Act 1995; and

(c) the policy was entered into after the commencement of this
section;

the policy istaken to be a contract of life insurance.

(2) Without prejudice to its effect apart from this subsection,
subsection (1) also has the effect it would have if the reference to a
company were, by express provision, confined to a company that is
a corporation to which paragraph 51(xx) of the Constitution
applies.

39 Paragraph 16(1)(a)

Omit “give notice to the intending insured”, substitute “clearly inform
the intending insured”.
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Genera amendments Schedule 1

40 Paragraph 16(1)(b)

Omit “give notice to the insured”, substitute “clearly inform the
insured”.

41 Paragraph 16(1A)(a)

Omit “give notice to the intending insured”, substitute “clearly inform
the intending insured”.

42 Paragraph 16(1A)(b)

Omit “give notice to the insured”, substitute “clearly inform the
insured”.

43 Subsection 17(1)
Omit “told the insured”, substitute “clearly informed the insured”.

44 After subsection 17(1)
Insert:

(1A) A registered insurance broker who intends to act under an agency
agreement (other than a binder) with an insurer in dealing with or
settling a claim under a contract of insurance must not deal with or
settle the claim on behalf of the insurer unless the broker has first
clearly informed the insured that, in dealing with or settling the
claim, the broker:

(a) will be acting under an authority given to the broker by the
insurer to deal with or settle the claim; and

(b) will be dealing with or settling the claim as agent of the
insurer and not of the insured.

Penalty: 60 penalty units.

Notee  The heading to section 17 of the Insurance (Agents and Brokers) Act 1984 is altered by
inserting “or agency agreements’ after “binders’.

45 Subsection 17(2)
After “(1)”, insert “or (1A)".

46 Paragraph 20(2A)(b)
Omit “furnished”, substitute “given”.
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Schedule 1 General amendments

47 Paragraph 20(3)(a)

Omit “a prescribed form furnished to the Commissioner”, substitute “an
approved form given to the Commissioner under subsection (1)”.

48 Paragraph 20(3)(b)
Omit “furnish”, substitute “give’.

49 Paragraph 23(d)
Omit “furnished”, substitute “given”.

50 Subsection 26(1)
Repeal the subsection, substitute:

(1) A registered insurance broker:

(&) must pay into an account maintained by the broker with a
bank solely for the purposes of this section all moneys
received by the broker:

(i) from or on behalf of an insured or intending insured for
or on account of an insurer in connection with a contract
of insurance or proposed contract of insurance; or

(if) from or on behalf of an insurer for or on account of an
insured or intending insured; and

(b) may pay into that account any moneys received by the broker
from or on behalf of:

(i) aninsured or intending insured; or

(ii) aninsurer;
on the broker’s own account in connection with a contract of
insurance or proposed contract of insurance.

51 Subsection 26(1A)
Omit all the words after “building society”, substitute “or credit union”.

52 Subsection 26(3)
Repeal the subsection, substitute:
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©)

(3A)

(3B)

Except with the written consent of the Commissioner, a registered
insurance broker must take all reasonable steps to ensure that, at all
times, the sum of:
(a) the balance of an account maintained by the broker under
subsection (1); and
(b) thetotal amount previously withdrawn from the account and
currently invested under subsection (4);
is greater than or equal to the sum of:
(c) any amounts that an insurer is entitled to receive from the
account; and
(d) any amounts that an insured or intending insured is entitled to
receive from the account.

For the purposes of paragraph (3)(c), if, at a particular time, money
received by aregistered insurance broker for or on account of an
insurer as mentioned in subparagraph (1)(a)(i) is paid into an
account, the insurer is taken to be entitled to receive payment of:
(@) the amount; or
(b) if any deductions from the amount are authorised by awritten
agreement between the insurer and the broker—the amount
|ess the deductions;
throughout the period:
(c) beginning at that time; and
(d) ending when the payment is actually made to the insurer;
even if the amount has been invested under subsection (4).

For the purposes of paragraph (3)(d), if, at a particular time, money
received by aregistered insurance broker for or on account of an
insured or intending insured as mentioned in subparagraph
(D) (A)(ii) is paid into an account, the insured or intending insured is
taken to be entitled to receive payment of the amount throughout
the period:

() beginning at that time; and

(b) ending when the payment is actually made to the insured or

intending insured;

even if the amount has been invested under subsection (4).

53 Subsection 26(4)
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54

55

56

57

58

59

60

61

62

63

64

After “intending insured”, insert “for or on account of an insurer”.

Subsection 26(11)
Omit “banker”, substitute “bank, building society or credit union”.

Subsection 28(3)

Omit “to whom payment from that account may be made under
paragraph 26(3)(a) or (b)”, substitute “who, under subsection 26(3A) or
(3B), aretaken to be entitled to receive payment from that account”.

Subsection 28(7)
Omit “paragraph 26(3)(c)”, substitute “subsection 26(4)”.

Subsection 31C(2)
Omit “prescribed”, substitute “ approved”.

Subsection 31C(3)
Omit “Regulations’, substitute “To avoid doubt, an approved form”.

Paragraph 31C(3)(b)
Omit “furnished”, substitute “given”.

Paragraph 31C(4)(a)

Omit “a prescribed form furnished to the Commissioner”, substitute “an
approved form given to the Commissioner under subsection (1)”.

Paragraph 31C(4)(b)
Omit “furnish”, substitute “give”.

Paragraph 31D(1)(c)
Omit “furnished”, substitute “given”.

Paragraph 31F(c)
Omit “furnished”, substitute “given”.

Paragraph 34(1)(c)
Omit “prescribed form”, substitute “approved form”.

18
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65 Paragraph 34(1)(c)
Omit “prescribed manner”, substitute “ approved manner”.

66 After subsection 34(2)
Insert:

(3) A referencein this section to the approved manner is areference
to the manner specified in awritten instrument made by the
Commissioner for the purposes of this subsection.

(3A) Aninstrument under subsection (3) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

67 Paragraph 34L(1)(a)
Omit “or under awarrant under section 34E”.

68 After subsection 34L(1)
Insert:

(1A) If:
(a) an authorised officer who enters premises under a warrant
under section 34E finds the thing (the evidence) which the
officer entered the premises to find; and

(b) the officer seizesthe evidence;
then:

(c) subject to any contrary order of a court, the officer must
return the evidence if:
(i) thereason for its seizure no longer exists; or
(if) adecisionismade not to useit in evidence;
unless the evidence is forfeited or forfeitable to the
Commonwealth or is the subject of adispute asto ownership;
and

(d) the officer must allow it to be inspected at any reasonable
time by anyone who would be entitled to inspect it if it were
not in the officer’ s possession.

69 Subparagraph 34L(2)(a)(i)
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70

71

72

73

74

(1)

2

3

Omit “subsection (1)”, substitute “whichever of subsections (1) and
(1A) isapplicable’.

Subsection 34L(2)

Omit “subsection (1) applies’, substitute “subsection (1) or (1A), asthe
case may be, applies’.

Sections 41A and 41B

Relocate the sections to after section 41.

Section 45
Omit “furnished”, substitute “given”.
Application—definition of contract of insurance in section

9 of the Insurance (Agents and Brokers) Act 1984

The definition of contract of insurance inserted in section 9 of the
Insurance (Agents and Brokers) Act 1984 by this Schedule, to the extent
it extends the ordinary meaning of the expression “contract of
insurance”, appliesin relation to contracts entered into after the
commencement of thisitem.

Application—subsections 26(3A) and (3B) of the

Insurance (Agents and Brokers) Act 1984

Subsections 26(3A) and (3B) of the Insurance (Agents and Brokers) Act
1984 apply in relation to money received by a broker before or after the
commencement of thisitem.

The reference in subsection 26(3A) of the Insurance (Agents and
Brokers) Act 1984 to subparagraph 26(1)(a)(i) of that Act includes a
reference to paragraph 26(1)(a) of that Act asin force at any time before
the commencement of this item.

The reference in subsection 26(3B) of the Insurance (Agents and
Brokers) Act 1984 to subparagraph 26(1)(a)(ii) of that Act includes a
reference to paragraph 26(1)(b) of that Act asin force at any time
before the commencement of thisitem.

20
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75 Application—section 31C of the Insurance (Agents and
Brokers) Act 1984
The amendments of section 31C of the Insurance (Agents and Brokers)

Act 1984 made by this Schedule apply to applications made after the
commencement of thisitem.

76 Application—section 34L of the Insurance (Agents and
Brokers) Act 1984
The amendments of section 34L of the Insurance (Agents and Brokers)
Act 1984 made by this Schedule apply to evidence seized after the
commencement of thisitem.

| nsurance Contracts Act 1984

77 After section 9
Insert:

9A Exclusion of pleasure craft from the Marine I nsurance Act 1909

(1) The Marine Insurance Act 1909 does not apply to a contract of
marine insurance made in respect of a pleasure craft unless the
contract is made in connection with the pleasure craft’ s capacity as
cargo.

(2) For the purposes of this section, a pleasure craft isaship that is:
(a) used or intended to be used:
(i) wholly for recreational activities, sporting activities, or
both; and
(ii) otherwise than for reward; and
(b) legally and beneficially owned by one or more individuals;
and

(c) not declared by the regulations to be exempt from this
subsection.

(3) For the purposes of paragraph (2)(a), any minor, infrequent and
irregular use of a ship for activities other than:
(a) recreational activities; or
(b) sporting activities;
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isto beignored.
(4) Inthissection:

contract of marine insurance has the same meaning as in the
Marine Insurance Act 1909.

78 After section 21
Insert:

21A Eligible contracts of insurance—disclosur e of specified matters

(1) Thissection appliesto an eligible contract of insurance unlessitis
entered into by way of renewal.

Position of the insurer

(2) Theinsurer istaken to have waived compliance with the duty of
disclosure in relation to the contract unless the insurer complies
with either subsection (3) or (4).

(3) Beforethe contract is entered into, the insurer requests the insured
to answer one or more specific questions that are relevant to the
decision of the insurer whether to accept the risk and, if so, on
what terms.

(4) Beforethe contract is entered into, both:

(8) theinsurer requests the insured to answer one or more
specific questions that are relevant to the decision of the
insurer whether to accept the risk and, if so, on what terms;
and

(b) theinsurer expressly requests the insured to disclose each
exceptional circumstance that:

(i) isknown to theinsured; and
(ii) theinsured knows, or areasonable person in the
circumstances could be expected to know, is a matter
relevant to the decision of the insurer whether to accept
therisk and, if so, on what terms; and
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(iii) isnot amatter that the insurer could reasonably be
expected to make the subject of a question under

paragraph (a); and
(iv) isnot amatter covered by subsection 21(2).

(5) If:
(@) theinsurer complies with subsection (3) or (4); and
(b) theinsurer asks the insured to disclose to the insurer any

other matters that would be covered by the duty of disclosure
in relation to the contract;

the insurer is taken to have waived compliance with the duty of
disclosurein relation to those matters.

Position of the insured

(6) If:
(@) theinsurer complies with subsection (3); and

(b) in answer to each question referred to in subsection (3), the
insured discloses each matter that:

(i) isknown to theinsured; and

(ii) areasonable person in the circumstances could be
expected to have disclosed in answer to that question;

theinsured istaken to have complied with the duty of disclosure in
relation to the contract.

(7) If:
(@) theinsurer complies with subsection (4); and
(b) inanswer to each question referred to in paragraph (4)(a), the
insured discloses each matter that:
(i) isknown to theinsured; and

(if) areasonable person in the circumstances could be
expected to have disclosed in answer to that question;
and

(c) theinsured complies with the request referred to in paragraph
(4)(b);
theinsured is taken to have complied with the duty of disclosure in
relation to the contract.
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Onus of proof—exceptional circumstance

(8) Inany proceedings relating to this section, the onus of proving that
amatter isan exceptional circumstance covered by subparagraph
(4)(b)(iii) lieson the insurer.

Definition
(9) Inthissection:

eligible contract of insurance means a contract of insurance that is
specified in the regulations.

79 Subsection 22(1)

After “disclosure’, insert “and, if section 21A applies to the contract,
also clearly inform the insured in writing of the general nature and
effect of section 21A”.

80 At the end of section 57
Add:

(4) Thissection appliesto the exclusion of any other law that would
otherwise apply.

(5) Insubsection (4):

|aw means:

(@) astatutory law of the Commonwealth, a State or a Territory;
or

(b) arule of common law or equity.

81 After subsection 69(1)
Insert:

(1A) If:
(a) aninsured may, because of subsection (1), be informed orally
of the matters referred to in subsection 22(1); and

(b) the regulations prescribe aform of wordsto be used in giving
the information orally;

the information may be given using the prescribed form of words.
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82 Application—section 9A of the Insurance Contracts Act
1984

Section 9A of the Insurance Contracts Act 1984 applies to a contract of
marine insurance entered into after the commencement of thisitem.

83 Application—section 21A of the Insurance Contracts Act
1984

Section 21A of the Insurance Contracts Act 1984 appliesto an eligible
contract of insurance entered into after the commencement of thisitem.

84 Application—section 22 of the Insurance Contracts Act
1984
The amendment of section 22 of the Insurance Contracts Act 1984

made by this Schedule applies to an eligible contract of insurance
entered into after the commencement of thisitem.
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Schedule 2—Amendments relating to Lloyd’s

Insurance Act 1973

1 Subsection 3(1) (definition of accounts)
Omit “the Schedule”, substitute “Part V11”.

2 Subsection 3(1)
Insert:

Federal Court means the Federal Court of Australia

3 Subsection 3(1) (definition of Lloyd’s)
Omit “Imperial Act”, substitute “ Act of the United Kingdom”.

4 Subsection 21(3)
Omit “Part VII”, substitute “section 93”.

5 Before section 93
Insert:

Divison 1—Preliminary

65 Simplified outline

The following is asimplified outline of this Part:

* Lloyd swill berequired to ensure that there are in existence
security trust fund arrangements under which final judgments
obtained in Australia against LIoyd' s underwritersin respect
of certain insurance liabilities may be satisfied out of trust

property.

®  Security trust fundsin existence in fulfilment of such a
requirement are called designated security trust funds.
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®*  The Commissioner may make rulesthat are applicable to
designated security trust funds.

* Lloyd sunderwriters are authorised to carry on insurance
business. However, that authorisation may be suspended or
cancelled if there has been a contravention of this Part.

®*  The Commissioner may require the appointment of an actuary
to carry out an investigation of the extent to which a
designated security trust fund constitutes an adequate security
for the class of insurance liabilities secured by the fund.

®*  The Commissioner has powers of inquiry, direction and
investigation in relation to designated security trust funds that
correspond to the powers conferred by Part V in relation to
authorised corporate insurers.

®*  The Federal Court may make an order placing a designated
security trust fund under judicia trusteeship.

* Lloyd's, or acompany nominated by Lloyd’s, isrequired to
lodge with the Treasurer a security deposit valued at $2
million. The deposit is available to meet the costs of judicial
trusteeship of designated security trust funds.

66 Definitions
In this Part;

designated security trust fund has the meaning given by section
69.

insurance liability means aliability under a contract of insurance.
judicial trustee has the meaning given by section 92.

legal personal representative means.

(a) the executor of the will, or the administrator of the estate, of
a deceased person; or

Insurance Laws Amendment Act 1998 No. 35, 1998 27



Schedule2 Amendmentsrelating to Lloyd’s

(b) thetrustee of the estate of a person under alegal disability; or

(c) aperson who holds an enduring power of attorney granted by
another person; or

(d) aperson who, by order of acourt or otherwise, has the legal
administration or control of the affairs of another person.

qualified corporation means a body corporate that is:
(a) acorporation to which paragraph 51(xx) of the Constitution
applies; and
(b) acompany incorporated, or taken to be incorporated, under
the Corporations Law.

security trust fund has the meaning given by section 67.
Division 2—Security trust fund arrangements

67 Security trust funds

(1) For the purposes of this Part, a security trust fund isatrust fund
established by deed, where:
(a) thetrust property is available to satisfy final judgments
obtained in Australia against L1oyd’ s underwriters in respect
of aclass of insurance liahilities specified in the deed; and

(b) thetrusteeisaqualified corporation.

(2) For the purposes of this Part, the class of insurance liabilities
specified in the deed as mentioned in paragraph (1)(a) is said to be
secured by the trust fund.

(3) For the purposes of this Part, a contract of insurance is covered by
asecurity trust fund if insurance liabilities under the contract are
secured by the fund.

(4) For the purposes of this section, ajudgment is afinal judgment if,
and only if, it can no longer be appealed or set aside.

(5) Inthissection:

Lloyd's underwriter includes:
(a8 aformer Lloyd' sunderwriter; and
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(b) thelegal personal representative of aLloyd' s underwriter or
aformer Lloyd’s underwriter.

68 Security trust fund arrangements

(1) The Commissioner may, by written instrument, require Lloyd' s to
ensure that, at all times when the instrument isin force, therearein
existence:

(a) such security trust fund arrangements; and

(b) such ancillary or incidental arrangements,
as are specified in, or ascertained in accordance with, the
instrument.

Note: The required arrangements may be varied—see subsection 33(3) of
the Acts Interpretation Act 1901.

(2) Aninstrument under subsection (1) may make provision for or in
relation to a matter by conferring a power on the Commissioner.

(3) Aninstrument under subsection (1) may:

() requireatrust deed for a security trust fund to be approved
by the Commissioner; and

(b) require alterations of atrust deed for a security trust fund to
be approved by the Commissioner; and

(c) requirethetrustee of asecurity trust fund to be approved by
the Commissioner.

(4) Subsections (2) and (3) do not, by implication, limit subsection (1).

(5) If:
(a) aninstrument under subsection (1) requires atrust deed for a
security trust fund to be approved by the Commissioner; and
(b) the approval is not obtained,;

the failure to obtain the approval does not affect the validity of the
establishment or operation of the fund.

(6) If:
(d) aninstrument under subsection (1) requires an ateration of a

trust deed for a security trust fund to be approved by the
Commissioner; and
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(b) the approval is not obtained;
the ateration has no effect.

(M) If:
(a) aninstrument under subsection (1) requires the trustee of a
security trust fund to be approved by the Commissioner; and

(b) the approval is not obtained,;

the failure to obtain the approval does not affect the validity of the
appointment of the trustee.

(8) Before making an instrument under subsection (1), the
Commissioner must consult LIoyd’ s unless the Commissioner is
satisfied that the delay that would be involved in consulting
Lloyd’ swould be likely to prejudice the interests of the holders of
contracts of insurance covered, or to be covered, by the fund or
funds concerned. A failure to comply with this subsection does not
affect the validity of the instrument.

(9) Section 70 does not, by implication, limit this section.

(10) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(11) A referencein subsection (1) to an ancillary or incidental
arrangement includes a reference to an arrangement for the
funding of a security trust fund.

(12) Lloyd s must comply with an instrument in force under subsection
(D).
69 Designated security trust funds

In this Part, a security trust fund that is, or was at any time, in
existence in fulfilment of an obligation imposed by an instrument
under subsection 68(1) is called a designated security trust fund.

70 Rulesabout designated security trust funds

(1) The Commissioner may, by written instrument, make rules that are
applicable to the operation of designated security trust funds.
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(2) Aninstrument under subsection (1) may make provision for or in
relation to a matter by conferring a power on the Commissioner.

(3) Aninstrument under subsection (1) may make provision for or in
relation to the following matters:

(a) the making availableto the public of copies of trust deeds for
funds;

(b) the keeping and retention of recordsin relation to funds;

(c) theaccounts, financial reports and actuarial reportsto be
prepared in relation to funds;

(d) the auditing of accounts and financial reports prepared in
relation to funds;

(e) thedisclosure of information about funds to the
Commissioner;

(f) theinspection by the Commissioner of records kept by funds;

(9) the preparation, and lodgment with the Commissioner, of
returnsin relation to funds;

(h) the valuation of the assets of funds.

(4) Subsections (2) and (3) do not, by implication, limit subsection (1).

(5) Before making an instrument under subsection (1), the
Commissioner must consult LIoyd’s unless the Commissioner is
satisfied that the delay that would be involved in consulting
Lloyd’ swould be likely to prejudice the interests of the holders of
contracts of insurance covered by one or more designated security
trust funds. A failure to comply with this subsection does not affect
the validity of the instrument.

(6) Section 68 does not, by implication, limit this section.

(7) Aninstrument under subsection (1) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

(8) Thetrustee of adesignated security trust fund must comply with
any rulesin force under subsection (1).
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(9) A person who intentionally or recklessly contravenes subsection
(8) is guilty of an offence punishable on conviction by afine not
exceeding 200 penalty units.

71 Transfersto trustee of security trust fund—presumption of
regularity

If:
(&) money or property istransferred to a person in the capacity
of trustee of a particular designated security trust fund; and
(b) thetransfer isfor the purposes of this Division;

the money or property is taken to have been transferred to the
person to be held on trust in accordance with the terms of the
fund’ strust deed, irrespective of:

(c) theintention of the transferor; or
(d) the authority or capacity of the transferor.

72 When security trust fund constitutes an adequate security for the
class of insurance liabilities secured by the fund

(1) For the purposes of this Part, in determining the extent to which a
security trust fund constitutes an adequate security for the class of
insurance liabilities secured by the fund, regard must be had to:

(a) the arrangements relating to the establishment and operation
of the fund; and

(b) any ancillary or incidental arrangements.

(2) Subsection (1) does not, by implication, limit the matters to which
regard may be had.

(3) A referencein subsection (1) to an ancillary or incidental
arrangement includes a reference to an arrangement for the
funding of a security trust fund.

73 Affairsof security trust fund

For the purposes of this Part, the affairs of a security trust fund
include the extent to which the fund constitutes, or islikely to
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constitute, an adequate security for the class of insurance liabilities
secured by the fund.

Division 3—General powers of Commissioner

74 Commissioner may direct that Lloyd’sunderwriters must not
issue or renew policies

() If it appearsto the Commissioner that:
(a) there has been a contravention of any of the provisions of:
(i) thisDivision; or
(ii) Division2or 4; or
(b) asaresult of an enactment of an Act of the United Kingdom,

asubstantial change is made in the constitution, powers,
rights or obligations of LlIoyd’s or of Lloyd’'s underwriters; or

(c) asaresult of amaking of aby-law by Lloyd’s, the rights or
obligations of Lloyd’s underwriters are substantially
changed;

the Commissioner may, with the Treasurer’ s agreement, by written
notice givento Lloyd's, give either or both of the following
directions:

(d) adirection that Lloyd's underwriters must not issue policies
or undertake liability under contracts of insurance;

(e) adirection that Lloyd’s underwriters must not renew policies.

(2) If:

(a) adirection under subsection (1) has been in force for a period
of more than 180 days, and

(b) Lloyd'srequeststhe Commissioner, inwriting, to review the
direction;

the Commissioner must consider whether the direction should:

(c) remainin force; or

(d) bevaried; or

(e) berevoked.
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(3) In considering the matter referred to in subsection (2), the
Commissioner must have regard to:
(@) whether an investigation under Subdivision B of Division 4
isbeing, or has been, undertaken; and

(b) whether a determination under section 93 isin force; and

(c) such other matters (if any) as the Commissioner considers
relevant.

(4) If:
(a) arequest is made under subsection (2) inrelation to a
direction; and
(b) thedirectionisstill in force immediately before the end of
the period of 30 days that began when the request was made;

the direction ceasesto bein force at the end of that period unless
the Treasurer has, during that period, agreed that the direction
should remain in force or be varied.

(5) A Lloyd sunderwriter must comply with adirection in force under
subsection (1).

(6) A person who intentionally or recklessly contravenes subsection
(5) is guilty of an offence punishable on conviction by afine not
exceeding 200 penalty units.

(7) A copy of anotice under subsection (1) isto be published in the
Gazette.

75 Actuarial investigation of adequacy of security provided by
designated security trust funds

(1) The Commissioner may, by written notice given to Lloyd's,
require Lloyd' sto cause an actuary to be appointed to:

(a) carry out an investigation of the extent to which a specified
designated security trust fund constitutes an adequate
security for the class of insurance liabilities secured by the
fund; and

(b) make areport on that investigation, being a report that
contains statements of the actuary’ s opinion about each of the
matters specified in the notice.
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(2) The actuary must not be:
(@) an officer of Lloyd’s; or
(b) an officer of abody corporate specified in awritten
determination made by the Commissioner for the purposes of
this paragraph.
(3) Lloyd's must, within 14 days after the date on which the notice

was given, advise the Commissioner, in writing, of the name of the
actuary.

(4) If the Commissioner notifies LIoyd’s that the actuary is not
acceptable to the Commissioner, LIoyd’'s must, within 14 days
after the date on which the notice was given:

(a) cause adifferent actuary to be appointed; and

(b) advise the Commissioner, in writing, of the name of the
actuary so appointed.

(5) The Commissioner may, within 14 days after the advice was given
under subsection (3) or (4), notify Lloyd’s, in writing, that the
actuary is not acceptable to the Commissioner.

(6) Lloyd's must cause the actuary’ s report to be given to the
Commissioner:

(@) within 30 days after the date on which the notice was given
to Lloyd s under subsection (1); or

(b) within such further time as the Commissioner, by written
notice, allows.

(7) The actuary’s report must be signed by the actuary.
(8) Lloyd’'s must comply with this section.

(9) A determination under paragraph (2)(b) is a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(20) In this section:

officer, in relation to a body corporate, has the same meaning asin
the Corporations Law.
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76 Provision for liabilitiesin the accounts of designated security
trust funds

(1) The Commissioner may, with the Treasurer’ s agreement, by
written notice given to the trustee of a designated security trust
fund, direct that the trustee must, within such period after the
giving of the notice asis specified in the notice, make provision, or
further provision, in the accounts of the fund:

(a) of aspecified amount; or
(b) of an amount determined in a specified manner;
in respect of any or all of the liabilities secured by the fund.

(2) The period specified in the direction must be at least 14 days.

(8) The powers of the Commissioner under this section are in addition
to, and do not limit, the powers of the Commissioner under
Division 4.

(4) Thetrustee of adesignated security trust fund must comply with a
direction given to the trustee under subsection (1).

(5) If:
(a) adirection under subsection (1) isin forceinrelationto a
fund; and

(b) the fund commencesto be under judicial trusteeship in
accordance with Division 5;

the direction ceases to have effect on that commencement.

(6) A direction given to the trustee of a designated security trust fund
under subsection (1) does not require the trustee to incur any
financial liability by way of funding the security trust fund.

Division 4—Investigations
Subdivision A—Inquiries and directions by Commissioner

77 Inquiriesby Commissioner

(1) The Commissioner may, by written notice given to Lloyd’s or the
trustee of a designated security trust fund, require Lloyd’s or the
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trustee, as the case may be, to give to the Commissioner, within
such period after the giving of the notice asis specified in the
notice, such information about the affairs of:

(a) in the case of anotice given to Lloyd s—a specified
designated security trust fund; or

(b) inthe case of anatice given to the trustee of a designated
security trust fund—the fund;

asis specified in the notice.
(2) The period specified in the notice must be at least 14 days.
(3) A person must comply with arequirement under subsection (1).

(4) A person who intentionally or recklessly contravenes subsection
(3) is guilty of an offence punishable on conviction by afine not
exceeding 200 penalty units.

78 Direction not to deal with certain assets

(1) Thissection appliesto adesignated security trust fund if the
Commissioner has reason to believe that the fund does not
constitute, or is unlikely to constitute, an adequate security for the
class of insurance liabilities secured by the fund.

(2) The Commissioner may, with the Treasurer’ s agreement, by
written notice given to the trustee of the fund, direct:

(a) that the trustee must not dispose of, or otherwise deal with or
remove from Australia, any asset of the fund; or

(b) that the trustee must not dispose of, or otherwise deal with or
remove from Australia, a specified asset of the fund; or

(c) that the trustee must deal with a specified asset of the fund on
such terms and conditions as are specified in the notice.

Note: For specification by class, see subsection 46(2) of the Acts
Interpretation Act 1901.

@3) If:

(a) adirection under subsection (2) has beenin forcein relation
to afund for a period of more than 6 months; and

(b) Lloyd'sor the trustee of the fund requests the Commissioner,
in writing, to review the direction;
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the Commissioner must consider whether the direction should:
(c) remainin force; or
(d) bevaried; or
(e) berevoked.

(4) In considering the matter referred to in subsection (3), the
Commissioner must have regard to:

(8 whether an investigation under Subdivision B is being, or has
been, undertaken in relation to the fund; and

(b) whether a determination under section 93 isin force; and

(c) such other matters (if any) as the Commissioner considers
relevant.

(5) If:
(a) areguest is made under subsection (3) inrelation to a
direction; and
(b) thedirectionisstill in force immediately before the end of
the period of 30 days that began when the request was made;

the direction ceases to be in force at the end of that period unless
the Treasurer has, during that period, agreed that the direction
should remain in force or be varied.

(6) A person must comply with adirection under subsection (2).

(7) A person who intentionally or recklessly contravenes subsection
(6) is guilty of an offence punishable on conviction by afine not
exceeding 200 penalty units.

(8) This section does not affect the validity of atransaction entered
into in contravention of a direction under subsection (2).

(9) If:
(a) adirection under subsection (2) isin forceinrelationto a
fund; and

(b) the fund commencesto be under judicial trusteeship in
accordance with Division 5;

the direction ceases to have effect on that commencement.
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Subdivision B—Investigations

79 Investigation of designated security trust fund by Commissioner
or inspector

(1) If it appearsto the Commissioner that:

(a) adesignated security trust fund does not constitute, or is
unlikely to constitute, an adequate security for the class of
insurance liabilities secured by the fund; or

(b) Lloyd'sor the trustee of a designated security trust fund has
contravened a provision of this Part;
the Commissioner may, by written notice given to Lloyd's, require
Lloyd’ s to show cause, within such period after the giving of the
notice asis specified in the notice, why the Commissioner should
not, on specified grounds:
(c) investigate the whole or any part of the affairs of the fund; or

(d) appoint a person to make such an investigation and report to
the Commissioner the results of his or her investigation.

(2) The period specified in the notice must be at least 14 days.

3 If:

(&) Lloyd sfails, within the period specified in the notice, to
show cause to the satisfaction of the Commissioner why an
investigation should not be made; and

(b) the Commissioner is satisfied that it isin the public interest
that an investigation should be made;

the Commissioner may:
(c) make theinvestigation himself or herself; or

(d) by signed instrument, appoint a person (in this Division
called the inspector) to make the investigation.

(4) Before beginning an investigation of atrust fund, the

Commissioner or the inspector, as the case may be, must give the
trustee of the fund:

(@) in al cases—awritten notice by the Commissioner
specifying the matters into which the investigation is to be

made, being the whole or some part of the affairs of the trust
fund; and
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(b) in the case of the inspector—a copy of the instrument
appointing the inspector.

(5) Theinspector isto be apersonresident in Australia.

(6) Theinspector istaken, for the purposes of section 126, to be a
member of the staff assisting the Commissioner.

80 Entry on premises

(1) If the Commissioner or the inspector, while investigating the whole
or apart of the affairs of adesignated security trust fund, believes
on reasonable grounds that it is necessary for the purposes of the
investigation to enter land or premises occupied by:

(a) thetrustee, or aformer trustee, of the fund; or
(b) the custodian, or aformer custodian, of the fund; or
(c) theinvestment manager, or aformer investment manager, of
the fund;
the Commissioner or the inspector may, at al reasonable times,
enter the land or premises and may:
(d) examine books on the land or premises that relate to the
affairs of the trust fund or that the Commissioner or inspector
believes on reasonable grounds relate to those affairs; and

(e) take possession of any of those books for such period as the
Commissioner or inspector thinks necessary for the purposes
of the investigation; and

(f) make copies of, or take extracts from, any of those books.

(2) The Commissioner or the inspector must permit a person otherwise
entitled to possession of the books, or a person authorised by that
person, to inspect those books.

(3) The Commissioner or the inspector must not exercise the power
conferred by subsection (1) to enter residentia land or residential
premisesif the occupier of the land or premises has not consented
to the entry.
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(4) A person must not intentionally or recklessly obstruct or hinder the
Commissioner or the inspector in the exercise of his or her powers
under this section.

Penalty for contravention of this subsection: I mprisonment
for 6 months.

81 Powersof the Commissioner or the inspector to obtain
information etc.

(1) For the purposes of this section, apersonis aprescribed person in
relation to a designated security trust fund if:

(a) the personis, or has at any time been, the trustee, custodian
or investment manager of the trust fund; or

(b) the person would be a prescribed person (within the meaning
of Part V) in relation to a person referred to in paragraph (a)
if it were assumed that areference in the definition of
prescribed person in subsection 50(1) to a body corporate
included areference to an individual .

(2) If the Commissioner or the inspector is investigating a designated
security trust fund, the Commissioner or the inspector may, by
written notice given to a person who is a prescribed person in
relation to the fund, require the person:

(a) to produce to the Commissioner or the inspector any or all of
the books relating to the affairs of the fund that arein the
custody or under the control of the person; or

(b) to giveto the Commissioner or the inspector al reasonable
assistance in connection with the investigation; or

(c) to appear before the Commissioner or the inspector for
examination concerning matters relevant to the investigation.

(3) If books are produced to the Commissioner or the inspector under
this section:

() the Commissioner or the inspector may take possession of
them for such period as the Commissioner or inspector thinks
necessary for the purposes of the investigation; and

(b) the Commissioner or inspector may make copies of, and take
extracts, from them.
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However, the Commissioner must permit a person otherwise
entitled to possession of the books, or a person authorised by that
person, to inspect those books.

(4) A person who complieswith arequirement of the Commissioner or
the inspector under this section does not incur any liability to any
other person only because of that compliance.

82 Personsto comply with requirements of the Commissioner or the
inspector

(1) A person must not intentionally or recklessly contravene a
requirement of the Commissioner or the inspector under section 81
that is applicable to the person, to the extent to which the person is
able to comply withiit.

Penalty: Imprisonment for 6 months.

(2) A person must not, under section 81, intentionally or recklessly
give information or evidence that is false or misleading.

Penalty: Imprisonment for 6 months.

(3) A person being examined by the Commissioner or the inspector is
not excused from answering a question put to the person by the
Commissioner or the inspector on the ground that the question
might tend to incriminate the person.

(4) However, if the answer might tend to incriminate the person, none
of the following:
(a) the question;
(b) the answer;
(c) any information, document or thing obtained as a direct or
indirect consequence of giving the answer;

is admissible in evidence against the person in criminal
proceedings other than proceedingsin relation to an offence
against subsection (2).
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83 Person may berepresented by alegal practitioner

A barrister or solicitor acting for a person being examined by the
Commissioner or the inspector:
(&) may attend the examination; and
(b) may, to the extent that the Commissioner or the inspector
alows:
(i) addressthe Commissioner or the inspector; or
(ii) examine the person;
in relation to matters in respect of which the Commissioner
or the inspector has questioned the person.

84 Notes of examination of person

(1) The Commissioner or the inspector may cause notes of an
examination of a person under this Division to be recorded in
writing and read to or by that person.

(2) The Commissioner or the inspector may require the person to sign
the notes.

(3) Notes signed by the person may be used in evidence in proceedings
under this Act against the person. This rule has effect subject to
subsections 82(3) and (4).

(4) A copy of the notes signed by the person are to be given to the
person without charge if the person makes a written regquest to the
Commissioner or the inspector for a copy.

(5) If theinspector causes notes to be recorded under this section, the
notes must be given to the Commissioner with the report of the
investigation concerned.

85 Delegation

(1) The Commissioner or the inspector may, by signed instrument,
delegate to a member of the staff assisting the Commissioner any
or al of hisor her powers under this Division.

(2) A delegate must, on the request of the trustee of a designated
security trust fund in relation to which the delegated powers are
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exercisable or of a person affected by the exercise of those powers,
produce the instrument of delegation, or a copy, for inspection.

86 Report of the Commissioner or the inspector

(1) Theinspector:

(8 may make one or more reports in writing to the
Commissioner during the investigation of the whole or a part
of the affairs of the trust fund and must, if so directed in
writing by the Commissioner, make such reports as are
specified in the direction; and

(b) must, on the completion or termination of the investigation,
report in writing to the Commissioner on the result of the
investigation.

(2) The Commissioner must, on the completion or termination of an
investigation made by the Commissioner, make areport in writing
on the result of the investigation.

(3) A report made on the completion of the investigation must include:
(a) astatement of the opinion of the Commissioner or the
inspector in relation to the extent to which the fund
constitutes an adequate security for the class of insurance
liabilities secured by the fund; and
(b) the recommendations of the Commissioner or the inspector in
relation to the following:
(i) whether a notice should be given under subsection
93(2);
(ii) whether an application should be made under subsection
88(1).

(4) The Commissioner or inspector must not include in areport:
(@) arecommendation relating to the institution of criminal
proceedings; or
(b) astatement to the effect that, in his or her opinion, a specified
person has committed a criminal offence.

(5) If theinspector is of the opinion that criminal proceedings ought to
be ingtituted or that a person has committed a criminal offence, the
inspector must advise the Commissioner, in writing of that opinion.
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(6) The Commissioner must give a copy of areport made by or given
to the Commissioner under this section to Lloyd’ s and the trustee
of the fund concerned. This subsection has effect subject to
subsection (7).

(7) The Commissioner:

(&) must seek the advice of the Attorney-General before giving a
copy of the report to LIoyd's or the trustee; and

(b) must not give a copy of the report to Lloyd’s or the trustee if
the Attorney-General advises the Commissioner that, having
regard to proceedings that have been or might be instituted, a
copy of the report should not be given to Lloyd's or the
trustee.

(8) If acopy of the report has been given to LlIoyd' s or the trustee, the
Commissioner may, if he or she considersthat it isin the public
interest to do so and after taking into consideration any advice he
or she has received from the Attorney-General, cause the whole or
some part of the report to be published.

(9) A court before which proceedings (whether under this Act or
otherwise) are brought against a person in respect of matters dealt
with in areport under this Division may order that a copy of the
report be given to the person.

Subdivison C—Offences

87 Offences

A person must not, with intent to defeat the purposes of this
Division or with intent to delay or obstruct the carrying out of an
investigation under this Division:

() conceal, destroy, mutilate or ater abook relating to the
affairs of atrust fund the affairs of which are being
investigated under this Division; or

(b) send, cause to be sent, or conspire with another person to
send, out of Australiaabook or any money or property
belonging to or under the control of the trustee of such atrust
fund.
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Penalty: Imprisonment for 6 months.

Division 5—Judicial trusteeship of designated security
trust funds

88 Application for order for judicial trusteeship

(1) The Commissioner may apply to the Federal Court for an order
that a designated security trust fund be placed under judicial
trusteeship.

(2) A party to the trust deed of a designated security trust fund may
apply to the Federal Court for an order that the fund be placed
under judicial trusteeship.

(3) A personisnot entitled to make an application under subsection
(2) unless:

(@) the person has given the Commissioner at least one month’s
notice in writing of the person’ s intention to apply; or
(b) the Federal Court grants leave to make the application.

(4) On an application by the Commissioner:
(@ Lloyd's;, and
(b) aparty to the fund' strust deed;
are entitled to be heard.

(5) On an application by a party to the fund' s trust deed:
(@) the Commissioner; and
(b) any other party to the trust deed;
are entitled to be heard.

89 Groundsfor order for judicial trusteeship

(1) On an application under section 88, the Federal Court may make an
order that a designated security trust fund be placed under judicia
trusteeship if the Federal Court is satisfied:

(a) that the whole or a part of the affairs of the fund have been
investigated under Division 4; and
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(b) that, having regard to the results of the investigation, itisin
the interests of the holders of contracts of insurance covered
by the fund that the order be made.

(2) On an application under section 88, the Federal Court may make an
order that a designated security trust fund be placed under judicial
trusteeship if:

(8) the Federal Court is satisfied:
(i) that section 93 has ceased to have effect; or
(ii) that Lloyd's has contravened section 68; or
(iii) that the trustee of the fund has contravened section 70;
or
(iv) that there are reasonable grounds for believing that the
management or financial position of the fund may be
unsatisfactory; or
(v) that the time needed to make or complete an
investigation of the whole or part of the affairs of the
fund under Division 4 would be likely to be such asto
prejudice the interests of holders of contracts of
insurance covered by the fund; and
(b) the Federal Court is satisfied that it isin the interests of the
holders of contracts of insurance covered by the fund that the
order be made.

90 Commencement of judicial trusteeship

Thejudicial trusteeship of a designated security trust fund
commences:
(@) ontheday specified in the order for judicial trusteeship asthe
day on which judicial trusteeship isto commence; or

(b) if no day is so specified—when the order is made.

91 Stay of proceedingsduring judicial trusteeship

(1) While adesignated security trust fund is under judicial trusteeship,
aproceeding in a court against the trustee of the fund or in relation
to any of the property of the fund cannot be proceeded with,
except:

(a) withthejudicial trustee'swritten consent; or
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(b) with the leave of the Federal Court and in accordance with
such terms (if any) as the Federal Court imposes.

(2) Subsection (1) does not apply to a proceeding in respect of an
offence.

(3) Ajudicial trusteeisnot subject to any liability in respect of a
refusal to give a consent for the purposes of subsection (1).

92 Appointment of judicial trustee

(1) If the Federa Court ordersthe judicial trusteeship of a designated
security trust fund, the court must, by its order:

(a) if thereisalready atrustee of the fund—remove the trustee of
the fund; and

(b) appoint an individual as the trustee of the fund while the fund
remains under judicia trusteeship.

The appointee is called the judicial trustee.

(2) The Court may at any time cancel the appointment of ajudicial
trustee and appoint another individual as judicial trustee.

(3) ThisAct does not prevent the Federal Court from appointing the
same individual to be the judicial trustee of 2 or more security trust
funds.

(4) Only anindividual who is an official liquidator may be appointed
asajudicial trustee.

(5) Inthissection:

official liquidator has the same meaning as in the Corporations
Law.

92A Termsand conditions of appointment of judicial trustee

(1) The Federa Court may determine the terms and conditions of the
appointment of the judicial trustee, including fees.

(2) The determination has effect despite anything in:
(8 any other provision of this Act; and
(b) an instrument under this Act; and
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(c) any other law; and
(d) thetrust deed relating to the fund concerned.

(3) The Federal Court may make an order under subsection (1) to the
effect that the judicia trustee’ s fees are to be paid out of the corpus
of the fund concerned.

(4) Subsection (3) does not limit subsection (1).

92B Property vesting orders

(1) If anindividual is appointed asjudicia trustee of a designated
security trust fund, the Federal Court must make a written order
vesting the property of the fund in the judicial trustee.

(2) If the appointment of the judicial trustee comesto an end
(otherwise than because of the winding-up of the fund) the Federal
Court must make an order vesting the property of the fund in:

(@) if thereisto be afreshjudicia trustee—the fresh judicial
trustee; or

(b) if the appointment comes to an end because the judicial
trusteeship of the fund is cancelled—the person who, upon
that cancellation, becomes the trustee of the fund.

(3) If an order is made by the Federal Court under this section vesting
property of afund in a person:

(a) if the property was vested in law in the trustee—the property
immediately vestsin law in the person named in the order by
force of this Act; and

(b) if the property was vested in equity in the trustee—the
property immediately vestsin equity in the person named in
the order by force of this Act.

(4) Paragraph (3)(a) has effect subject to subsections (5) and (6).

(5) If:

(a) the property is of akind whose transfer or transmission may
be registered under alaw of the Commonwealth, of a State or
of aTerritory; and

(b) that law enables the registration of such an order;
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the property does not vest in that person at law until the
reguirements of the law referred to in paragraph (a) have been
complied with.

(6) If:
(a) the property is of akind whose transfer or transmission may

be registered under alaw of the Commonwealth, of a State or
of aTerritory; and

(b) that law enables the person named in the order to be
registered as the owner of that property;

the property does not vest in that person at law until the
requirements of the law referred to in paragraph (a) have been
complied with.

92C Powersof judicial trustee

While an individual isjudicial trustee:

(@) theindividual has and may exercise all therights, title and
powers, and must perform all the functions and duties, of the
trustee; and

(b) thefund’strust deed, this Act, alegislative instrument under
this Act and any other law, apply in relation to the individual
asif theindividual were the trustee.

92D Court’scontrol of judicial trustee
(1) A judicia trusteeis subject to the control of the Federal Court.

(2) Inaddition to duties imposed by this Division, ajudicial trustee has
such duties as the Federal Court directs.

(3) A judicia trustee may apply to the Federal Court at any time for
instructions:

(a) astotheway inwhich the judicial trusteeship should be
conducted; or

(b) inrelation to any matter arising during the judicial
trusteeship.

(4) Before applying to the Federal Court for instructions, the judicial
trustee must:
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(@) inform the Commissioner that he or she intends to make the
application; and
(b) givethe Commissioner written details of the application.

(5) The Commissioner is entitled to be heard on the application.

(6) The Federal Court must not give a direction or an instruction under
this section that isinconsistent with the fund’ s trust deed.

92E Direction not to deal with certain assets

() If:

(d) adesignated security trust fund is under judicia trusteeship;
and

(b) the Federal Court is satisfied that it isin the interests of the
holders of contracts of insurance covered by the fund to make
an order under this subsection;

the Court may order:

(c) that the judicial trustee must not dispose of, or otherwise deal
with or remove from Australia, any asset of the fund; or

(d) that the judicial trustee must not dispose of, or otherwise deal
with or remove from Australia, a specified asset of the fund;
or

(e) that thejudicia trustee must deal with a specified asset of the
fund on such terms and conditions as are specified in the
order.

(2) The Federal Court may rescind or vary an order under subsection

(1).

92F Provision for liabilitiesin the accounts of designated security
trust funds

Q) If:
() adesignated security trust fund is under judicial trusteeship;
and
(b) the Federal Court is satisfied that it isin the interests of the
holders of contracts of insurance covered by the fund to make
an order under this subsection;
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the Court may order that the judicial trustee must, within such
period after the making of the order as is specified in the order,
make provision, or further provision, in the accounts of the fund,;

(c) of aspecified amount; or
(d) of an amount determined in a specified manner;
in respect of any or all of the liabilities secured by the fund.

(2) The Federal Court may rescind or vary an order under subsection

(1).

(3) An order under subsection (1) does not require the judicial trustee
to incur any financial liability by way of funding the security trust
fund.

92G Application by Commissioner for instructionsto judicial
trustee

(1) The Commissioner may apply to the Federal Court for an order
that the Federal Court give instructionsto the judicial trustee
relating to the conduct of the judicial trusteeship of a designated
security trust fund.

(2) Thejudicial trusteeis entitled to be heard on the application.
(3) A party to the fund'strust deed is entitled to be heard on the
application.
92H Request by Commissioner for information

(1) The Commissioner may ask ajudicial trustee for information about
the conduct of the judicial trusteeship.

(2) Thejudicia trustee must comply with the Commissioner’s request.

92J Duration of judicial trusteeship

If the Federal Court orders that a designated security trust fund be
placed under judicia trusteeship, the fund remains under judicial
trusteeship until:

(@) thejudicial trusteeship is cancelled; or
(b) thefund iswound up.
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92K Cancellation of judicial trusteeship

(1) A judicial trustee appointed in relation to a designated security
trust fund may apply to the Federal Court for an order cancelling
the judicial trusteeship.

(2) Any other interested person may apply to the Federal Court for an
order cancelling the judicial trusteeship of adesignated security
trust fund.

(3) On an application under subsection (1) or (2), the Federal Court
may cancel the order for the judicial trusteeship of the fund if it
appears to the Court:

(a) that the purpose of the order has been fulfilled; or

(b) that for any reason it is undesirable that the order remain in
force.

(4) The Federa Court must not make an order cancelling the judicial
trusteeship of the fund unless the Court is satisfied that:
(a) upon the cancellation taking effect, a qualified corporation
will become the trustee of the fund; and
(b) if aninstrument under subsection 68(1) requires the trustee to
be approved by the Commissioner—the trustee has been
approved by the Commissioner.

(5) Before applying to the Federal Court under subsection (1) or (2),
thejudicial trustee or interested person must:

(&) inform the Commissioner that the trustee or person intendsto
make the application; and

(b) give the Commissioner written details of the application.

(6) The Commissioner is entitled to be heard on an application made
under subsection (1) or (2).

92L Report by judicial trustee

(1) Assoon as practicable after becoming the judicial trustee of a
designated security trust fund, the judicial trustee must file with the
Federal Court areport that:
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(&) recommends the course of action that is, in his or her
opinion, most advantageous to the interests of the holders of
contracts of insurance covered by the fund; and

(b) setsout the reasons for that recommendation.

(2) Assoon as practicable after filing areport under this section, the
judicial trustee must give a copy of the report to the Commissioner
and Lloyd's.

(3) A report, or acopy of areport, under this section must be available
for inspection by any person:
(a) at the Registry of the Federal Court in which the report is
filed, during the business hours of that Registry; and
(b) at such other place (if any) asthe Commissioner determines.

92M Judicial trustee may formulate a scheme for the winding-up or
dissolution, or both, of a designated security trust fund

(1) Thejudicial trustee of adesignated security trust fund may, by
writing, formulate a scheme for the winding-up or dissolution, or
both, of the fund.

(2) The scheme must be consistent with any principles that are set out
in the fund’ s trust deed for the purposes of this section.

(3) The scheme may make provision for and in relation to the
following matters:

() empowering the judicial trustee to make written
determinations about the following matters:

(i) whether the fund has aliability to a holder of a contract
of insurance covered by the fund;

(i) if the fund has such aliability—the amount of that
liability;

(b) requiring notification of determinations referred to in
paragraph (a) to be given to affected holders of contracts of
insurance covered by the fund;

(c) providing that, for the purposes of the winding-up of afund:

(i) thetrustee of the fund istaken to have aliability for the
amount specified in the determination to the person to
whom the determination relates; and
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(ii) that person isto be bound by the judicial trustee's
determination;

(d) the manner in which the assets of the fund are to be applied,
in awinding-up of the fund, to discharge liabilities of the
fund.

(4) If thejudicia trustee makes a determination that the fund has, or
does not have, aliability to aholder of acontract of insurance
covered by the fund, the Federal Court may, on application by the
holder, review the determination.

(5) Despite paragraph (3)(c), a person who is notified of an amount as
mentioned in paragraph (3)(b) may dispute the amount:
(& inaccordance with the Rules of Court of the Federal Court;
or

(b) asthe Federal Court otherwise directsin the particular case.
(6) Subsection (3) does not limit subsection (1).

(7) A scheme formulated under this section has no effect unlessit is
approved by the Federal Court on the application of the judicial
trustee of the fund concerned.

(8) The Federal Court must not approve a scheme formul ated under
this section unless the Court is satisfied that the schemeisin the
interests of the holders of contracts of insurance covered by the
fund concerned.

(9) A designated security trust fund must not be wound up or dissolved
except in accordance with a scheme formulated under this section.

(10) The Commissioner and any person interested are entitled to be
heard on an application under subsection (7).

92N Resignation

(1) A judicia trustee appointed under this Division may resign that
appointment by filing with the Federal Court a notice of
resignation.
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(2) Within 28 days after the day on which the notice of resignation
was filed with the Federal Court, the Court must:

() accept theresignation; and
(b) appoint another individual asjudicial trustee.

(3) A resignation under subsection (1) does not take effect until itis
accepted by the Federal Court under subsection (2).

92P Indemnity

A judicial trusteeis not subject to any liability to any personin
respect of anything done, or omitted to be done, in good faith in the
exercise of the performance of powers, functions or duties
conferred or imposed on the judicial trustee by this Act.

92Q Security deposit

(1) Lloyd’'s must, within 28 days after the commencement of this
section, deposit with the Treasurer securities of the Commonwealth
the value of which as at that commencement is not less than
$2,000,000.

(2) If, at the end of a calendar year, the value of the securities
deposited in accordance with this section falls short of $2,000,000,
Lloyd’s must, within 28 days after the end of that year, deposit
with the Treasurer securities of the Commonwealth the value of
which as at the end of that year was not less than the amount of the
shortfall.

(3) An obligation imposed on Lloyd’s by subsection (1) or (2) may be
discharged by a company nominated in awritten notice given by
Lloyd’ s to the Commissioner.

(4) The deposit of securities with the Treasurer in accordance with this
section is effective to transfer the legal and beneficial interest in
the securities to the Commonwealth.

(5) If interest is derived on securities deposited with the Treasurer in
accordance with this section, the Treasurer must authorise the
payment of an amount equal to that interest by the Commonwealth
to:

56

Insurance Laws Amendment Act 1998  No. 35, 1998



Amendmentsrelating to LIoyd’s Schedule 2

(@ Lloyd's; or
(b) if acompany nominated by Lloyd's deposited those
securities—that company.

The Consolidated Revenue Fund is appropriated for payments
under this subsection.

(6) If, at the end of a calendar year, the value of the securities
deposited in accordance with this section exceeds $2,000,000, the
Treasurer must, after receiving awritten request from Lloyd's,
return to:

(@ Lloyd's; or
(b) if acompany nominated by Lloyd's deposited those
securities—that company;
such of those securities as the Treasurer determines unless:
(c) adirectionisin force under section 74 or 78; or
(d) adetermination isin force under section 93; or
(e) adesignated security trust fund isunder judicia trusteeship.

The vaue of the returned securities as at the end of that year must
be less than or equal to the amount of the excess.

(7) For the purposes of this section, if securities are listed on the
official list of asecurities exchange in Australia, the value of those
securities at a particular timeis areference to the value of those
securities on that day worked out by reference to that securities
exchange and:

(@) by referenceto:
(i) the sale of securities of the same class last recorded
before that time by the securities exchange; or
(i) theselling offer for securities of the same class last
recorded before that time by the securities exchange;
whichever isless; or
(b) by reference to the buying bid for securities of the same class
last recorded before that time by the securities exchange;

whichever is greater.
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92R Application of security deposit—costs of judicial trusteeship of
designated security trust fund

(1) The securities lodged with the Treasurer under section 92Q are
available to discharge any expensesthat are directly attributable to
the judicial trusteeship of a designated security trust fund under
this Division.

(2) The Treasurer may apply the securities in discharge of those
expenses.

(3) The expenses referred to in subsection (1) include, but are not
limited to:

(8) expensesincurred in connection with an application made by
the Commissioner under this Division; and

(b) expensesincurred in connection with the Commissioner
being heard before the Federal Court under this Division; and

(c) the payment of the fees of ajudicial trustee.

92S Return of security deposit

() If:
(a) section 93 has ceased to have effect; and

(b) the Treasurer is satisfied that there are no outstanding
liabilities of Lloyd’ s underwritersthat are covered by any
designated security trust fund;

the Treasurer must return to:
(c) Lloyd's; or
(d) if acompany nominated by Lloyd' s deposited securities with
the Treasurer under section 92Q—that company;

such of the securities lodged by Lloyd’s or that company, as the
case may be, under section 92Q as have not been applied under
section 92R.

(2) Inthissection:

Lloyd s underwriter includes:
(@) aformer Lloyd s underwriter; and
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(b) thelegal personal representative of aLloyd' s underwriter or

aformer Lloyd’s underwriter.

Division 6—Authorisation of LIoyd’sunderwriters

6 Paragraph 93(2)(a)
Omit “, or failure to comply with,”.

7 Paragraph 93(2)(a)
Omit “the Schedul€e’, substitute “Division 2, 3 or 4”.

8 Paragraph 93(2)(b)
Omit “Imperial Act”, substitute “ Act of the United Kingdom”.

9 Subsections 93(2), (3), (6) and (7)
Omit “this Part”, substitute “this section”.

10 Subsection 93(10)
Omit “this Part” (first occurring), substitute “this section”.

11 Paragraph 93(10)(a)
Omit “this Part”, substitute “this section”.

12 At the end of paragraph 93(10)(a)
Add “and”.

13 Paragraph 93(10)(b)
Repeal the paragraph.

14 Paragraph 93(10)(c)
Omit “this Part”, substitute “this section”.

15 After section 93
Insert:
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Division 7—M iscellaneous

16 Section 94
Repeal the section, substitute:

94 Trustee of designated security trust fund not to betreated as

carrying on insurance business

To avoid doubt, the trustee of a designated security trust fund is not
guilty of an offence against section 21 only because the trustee
does an act in the capacity of trustee.

94A Injunctions

(D

)

©)

(4)

©®)

(6)

If the trustee of adesignated security trust fund has engaged, is
engaging, or proposes to engage, in any conduct in contravention
of this Part or the fund’ s trust deed, the Federal Court may, on the
application of the Commissioner, grant an injunction:

(a) restraining the trustee from engaging in the conduct; or

(b) if the Court thinksit desirable to do so, requiring the trustee
to do a particular act.

If the trustee of adesignated security trust fund has refused or
failed, or is proposing to refuse or fail, to do an act that the trustee
isrequired by this Part or the fund’ s trust deed to do, the Federal
Court may, on the application of the Commissioner, grant an
injunction requiring the trustee to do the act.

The Court may grant an interim injunction pending the
determination of an application.

The Court may discharge or vary an injunction granted under
subsection (1) or (2).

The Commissioner cannot be required, as a condition of the grant
of an interim injunction, to give an undertaking as to damages.

The power of the Court to grant an injunction restraining a trustee
from engaging in conduct may be exercised:
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(&) whether or not it appears to the Court that the trustee intends
to engage again, or to continue to engage, in conduct of that
kind; and

(b) whether or not the trustee has previously engaged in conduct
of that kind.

(7) The power of the Court to grant an injunction requiring a trustee to
do an act may be exercised whether or not it appears to the Court
that the trustee intends to refuse or fail, or to continue to refuse or
fail, to do that act or thing.

(8) The powers conferred on the Court by this section are in addition
to, and not instead of, any other powers of the Court.

17 Sections 95, 96 and 97
Repeal the sections, substitute:

95 Agent of Lloyd’'s

(1) Lloyd'smust at all times be represented for the purposes of this
Act by an individual resident in Australia and appointed by
Lloyd’s asthe agent of Lloyd' s for the purposes of this Act.

(2) Subsections 118(2) to (5) (inclusive) apply to Lloyd’'sina
corresponding way to the way in which they apply to a body
corporate of the kind referred to in subsection 118(1).

(3) Subsections 118(2) to (5) (inclusive) apply to an appointment
under subsection (1) of this section in a corresponding way to the
way in which they apply to an appointment under subsection
118(1).

(4) Anything donein his or her representative capacity by a person
appointed by Lloyd's as, or to act as, its agent in accordance with
this section (including section 118 as applied by this section) is
taken, for the purposes of this Part, to have been done by Lloyd'’s.
However this subsection does not affect any liability of the agent
under this Part.
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96 Addressfor service

(1) Lloyd'smust at all times have an addressin Australiafor service
for the purposes of this Act.

(2) The address does not become the address for service of Lloyd's
until Lloyd's has given notice in writing of the address to the
Commissioner. An address so notified continues to be the address
for service of Lloyd' s until another address has been so notified.

97 Lloyd’sto give notice of by-laws

If:

(a8 an Act of the United Kingdom is enacted relating specifically
toLloyd's; or
(b) aby-law is made under the Acts of the United Kingdom
known as Lloyd’'s Acts 1871-1951 or any later Act of the
United Kingdom relating to Lloyd's;
Lloyd’'s must, within the period of 21 days after the enactment of
the Act or the making of the by-law, give notice to the
Commissioner accordingly.

18 Section 120
Omit “Part V11", substitute “ section 93”.

Note:  The heading to section 120 of the Insurance Act 1973 is altered by omitting “Part VI1”
and substituting “section 93".

19 Section 120
Omit “that Part”, substitute “ section 93".

20 Subsection 121(1)
Omit “, except Part VII,”.

21 Paragraph 121(1)(c)
After “case of abody corporate’, insert “(other than Lloyd’s)”.

22 Atthe end of subsection 121(1)
Add:
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; or (d) inthecase of Lloyd's, by leaving it at the address for service
notified to the Commissioner in accordance with section 96
or by sending it by registered post to LIoyd' s at that address.

23 Subsection 128(1)

Before “105(15)” (wherever occurring), insert “70(9), 74(6), 77(4),
78(7), 80(4), 82(1), 82(2),”.

24 Schedule
Repeal the Schedule.

25 Transitional—statutory deposit

(D] Thisitem appliesto any securities held by the Treasurer in accordance
with paragraph 1 of the Schedule to the Insurance Act 1973
immediately before the commencement of thisitem.

2 Sections 92Q and 92S of the Insurance Act 1973 have effect asiif those
securities had been deposited under section 92Q of that Act,
immediately after the commencement of thisitem, by:

(@ Lloyd's; or
(b) if acompany is nominated in awritten notice given by
Lloyd' s to the Commissioner—that company.

26 Transitional—agent and address

(D] Thisitem applies to anything done by LIoyd' sin accordance with
paragraph 6 or 7 of the Schedule to the Insurance Act 1973 before the
commencement of thisitem.

2 The Insurance Act 1973 has effect, after the commencement of this
item, asif those things had been done by Lloyd' s in accordance with
section 95 or 96, as the case may be, of that Act.

27 Transitional—exercise of approval powers between Royal
Assent and commencement
If:

(8 inaccordance with section 4 of the Acts Interpretation Act
1901, an instrument is made under section 68 or 70 of the
Insurance Act 1973 before the commencement of item 5; and
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(b) theinstrument is expressed to confer power on the
Commissioner to give an approval;

the power may be exercised, and anything may be done for the purpose
of enabling the exercise of the power, before the commencement of
item 5 asif the instrument had come into operation before the
commencement of item 5.

I nsurance (Agents and Brokers) Act 1984

28 Section 9
Insert:

Lloyd s underwriter has the same meaning asin the Insurance Act
1973.

29 Section 9 (definition of unauthorised foreign insurer)
Repeal the definition, substitute:

unauthorised foreign insurer means.
(a) aninsurer who:

(i) does not have an authority under the Insurance Act 1973
to carry on insurance business; and

(ii) isnot aperson who, because of section 5 of that Act, is
not required to have such an authority; and

(iii) carries on insurance business outside Australia and the
external Territoriesto which the Insurance Act 1973
extends; or

(b) if adirectionisin force under section 74 the Insurance Act
1973—aLloyd’ s underwriter.

I nsurance Supervisory Levies Collection Act 1989

30 Section 3 (paragraph (b) of the definition of leviable day)
Omit “Part VII”, substitute “ section 93".

31 Paragraph 6(2)(a)
Repeal the paragraph, substitute:
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(a) that consists of acalendar year; and

32 Paragraph 7(2)(a)
Repeal the paragraph, substitute:
(a) the 30 April next following the end of that period;

[Minister's second reading speech made in—
House of Representatives on 4 December 1997
Senate on 5 March 1998]

(235/97)
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