1
2

explanatory statement

Issued by the authority of the Minister for Finance and Administration

Superannuation Act 2005

Declaration under paragraph 13(2)(h)

The Superannuation Act 2005 (the Act) provides for the Public Sector Superannuation Accumulation Plan (PSSAP) to be established by Trust Deed to commence on 1 July 2005.  The PSSAP will generally apply in respect of Australian Government employees who commence employment on or after 1 July 2005 and certain other persons.

The PSSAP was originally established as a sub plan of the Public Sector Superannuation Scheme (PSS) to commence on 1 July 2005.  The PSS was established by Trust Deed under the Superannuation Act 1990 and the deed was amended by the 20th Amending Deed to establish the PSSAP as a sub plan for most new employees who became PSS members on or after 1 July 2005.  

The Act, together with the Superannuation (Consequential Amendments) Act 2005 (Consequential Amendments Act), provides for the PSSAP to be established as a separate superannuation scheme, and for new employees to have choice of superannuation fund.  The Consequential Amendments Act also closed the PSS to most new employees from 1 July 2005.

Section 13 of the Act specifies the various persons who may be a member of the PSSAP (PSSAP member).  Paragraph 13(2)(h) provides that the Minister may declare a person who is not eligible to become a PSSAP member.

Section 14 of the Act sets out the two situations where a person, who is eligible to become a PSSAP member, can become a member, either by making a choice to become a member or by virtue of the PSSAP being the person’s mandated fund.  The Act provides that a person does not cease to be a PSSAP member until such time as all benefits accrued in respect of the person as a PSSAP member have been paid to or in respect of the member.

Section 18 of the Act sets out the three circumstances where, at a particular time, a PSSAP member is considered to be an ordinary employer-sponsored member of the PSSAP in respect of particular employment or holding a particular office.  The concept of ordinary employer-sponsored member is used to ascertain where an employer is required to make contributions to the PSSAP Fund in respect of a person.  A person is not an ordinary employer-sponsored member in certain circumstances if, at the particular time, had the person not already been a PSSAP member, the person would not have been eligible to be a PSSAP member in respect of that particular employment or holding that particular office pursuant to section 13.

The Superannuation (PSSAP) Membership Eligibility (Exclusion) Declaration 2005 (the Declaration) identifies those persons who are declared not to be eligible to become a PSSAP member under paragraph 13(2)(h).  This declaration, which commences on 1 July 2005 when the PSSAP commences, is consistent with the Government’s intention as outlined in the Explanatory Memorandum to the Superannuation Bill 2005.  In effect, the Declaration provides that, wherever practical new employees from 1 July 2005 would have the same arrangements as would have applied if the PSS had not been closed to new members and the person would otherwise have been excluded from PSS membership.  

Persons excluded from eligibility to become a PSSAP member are described in Schedule 1 of the Declaration.  Schedule 1 contains three broad groups of exclusions as follows:

· persons for whom it would be of no benefit to become a PSSAP member either because the employer is obligated to contribute to another superannuation scheme and does not intend to make contributions to the PSSAP or where the Board is not permitted to accept employer contributions in respect of the member (item1 of Schedule 1 in the Declaration);

· persons who are in employment or who hold a statutory office immediately before 1 July 2005, because these persons would have other superannuation arrangements available to them under pre-existing legislation (item 2 of Schedule 1 in the Declaration);

· persons who, if the PSSAP had not commenced, would have been excluded from PSS membership by virtue of the Superannuation (PSS) Membership Exclusion Declaration 1995 (1995 Exclusion Declaration) as in force at 1 July 2005 (items 3 to 12 of Schedule 1 in the Declaration).  This Declaration includes amendments made by the Superannuation (PSS) Membership Exclusion (Amendment) Declaration 2005 (No. 1).

The details of the Declaration are explained in Attachment A.  A comparison of the items in Schedule 1 of the Declaration with items in the Schedule to the 1995 Exclusion Declaration is at Attachment B.
The Declaration has been prepared in consultation with Minter Ellison Lawyers.  The Office of Regulation Review has confirmed that a Regulation Impact Statement is not required as the Declaration is not likely to have a direct or significant indirect effect on business or restrict competition.  No further consultation is required as the instrument is machinery in nature and is not intended to alter the arrangements that would otherwise have applied if the PSS had not been closed to new members.

The Declaration is a legislative instrument for the purposes of the Legislative Instruments Act 2003.

The Declaration commences on 1 July 2005.

Attachment A

Superannuation (PSSAP) Membership Eligibility (Exclusion) Declaration 2005

Section 1

This section provides that the name of the Declaration is the Superannuation (PSSAP) Membership Eligibility (Exclusion) Declaration 2005.

Section 2

This section provides for the Declaration to commence on 1 July 2005.

Section 3

This section defines common terms that are used throughout the declaration.  Terms used in the Act are replicated in the Declaration.  This section also defines the terms:

· 2005 Act which means the Superannuation Act 2005.

· “1995 Exclusion Declaration” for the purposes of describing those persons described in items 3 to 12 of the Schedule who, if the PSSAP had not commenced and the PSS had not been closed to new members, would otherwise have been excluded from PSS membership by the Superannuation (PSS) Membership Exclusion Declaration as that declaration applied on 1 July 2005.  It is intended that future changes to the Declaration would be made separately to any changes to the 1995 Exclusion Declaration and vice versa.

· “Federal Magistrate” for the purpose of describing a person in item 11 of Schedule 1.

Section 4

This section provides that persons described in Schedule 1 are not eligible to become PSSAP members.

Schedule 1 – Persons to whom section 13 of the Act does not apply

Item 1 describes a person in particular employment in respect of which they would not become an ordinary employer-sponsored member, that is, a person whose employer contributes on their behalf to the PSSAP, (paragraph (a) of the item) if they were to be a PSSAP member or where the Superannuation Industry (Supervision) Act 1993 (SIS) would prevent a fund from accepting any employer contributions in respect of the person (paragraph (b) of the item).

As outlined earlier, a person who has become a PSSAP member will continue as such a member, irrespective of this Declaration, until all benefits in the PSSAP held in respect of the member have been paid to or in respect of the member (section 15 of the Act).  However, where a person is not yet a PSSAP member, this item will prevent the person from becoming a PSSAP member until such time as an employer intends and is able to make contributions to the PSSAP for or in respect of the person.  For example, a person who is not yet a PSSAP member would be prevented from becoming such a member if SIS would prevent the Fund from accepting any employer contributions in respect of the person.

Similarly, where a person is already a PSSAP member, for example, because they have preserved benefits in the PSSAP because of earlier employment, but is not an ordinary employer-sponsored member in respect of the person’s current employment, paragraph (b) of this item would have the added effect of preventing that person from becoming an ordinary employer-sponsored member if SIS would prevent the Fund from accepting any employer contributions in respect of the member.

The provisions in this item are appropriate as SIS includes limits on superannuation funds accepting some or all employer contributions in prescribed circumstances such as for persons over age 70.
Item 2 describes a person who held a statutory office or was in employment before 1 July 2005.  This provision will ensure that persons who were in employment or who held an office before that date will be excluded from the PSSAP in respect of that term of office, that term of employment or any other employment as appropriate.

This item will ensure also, that certain persons excluded from PSS membership by virtue of various provisions in the 1995 Exclusion Declaration will be excluded from PSSAP membership as well.  The 1995 Exclusion Declaration includes several items that exclude persons from PSS membership based on one or more circumstances that must have occurred in relation to employment or appointment before 1 July 2005.  Item 2 of the Declaration, will ensure that these persons are therefore not permitted or required in respect of that employment or office to become PSSAP members on 1 July 2005 or to become ordinary employer sponsored members.  This will allow such persons to be able to maintain the superannuation arrangements previously available to them before 1 July 2005.

Items 3 to 11 describe those persons described in items 3, 4, 8, 19, 22, 22A, 23, 41 and 42 of Schedule to the 1995 Exclusion Declaration.  These items ensure that persons in employment or who hold an office who, if the PSS had not been closed to new members, would otherwise have been specifically excluded from PSS membership are excluded also from becoming eligible to be a PSSAP member.  This will allow persons describe din these items to be able to maintain the superannuation arrangements previously available to them before 1 July 2005.

Attachment B

Comparisons between the Superannuation (PSS) Membership Exclusion Declaration 1995 and the Superannuation (PSSAP) Membership Eligibility (Exclusion) Declaration 2005
	1995 Exclusion Declaration Schedule
	The Declaration Schedule 1
	Comments

	Item 1
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 2
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 3
	Item 3
	Certain employees are not permitted to become PSS members if their terms and conditions of employment require such a person to be a member of an alternative superannuation scheme within the meaning of the 1995 Exclusion Declaration.  Employers participating in the PSS are generally not permitted to provide such an arrangement except where certain employers may be permitted to do so in accordance with the Superannuation Benefits (Supervisory Mechanisms) Act 1990.  The new item will ensure that relevant employers can continue to provide such arrangements to their employees without being required to participate in the PSSAP in respect of that employee.

	Item 4
	Item 4
	Certain office holders are not permitted to become PSS members if their terms and conditions of appointment require such a person to be a member of an alternative superannuation scheme within the meaning of the 1995 Exclusion Declaration.  Employers participating in the PSS are generally not permitted to provide such an arrangement except where certain employers may be permitted to do so in accordance with the Superannuation Benefits (Supervisory Mechanisms) Act 1990.  The new item will ensure that such arrangements can continue to be provided to office holders without their being required to participate in the PSSAP.

	Item 5
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 6
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 7
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 8
	Item 5
	Certain employees are not permitted to become PSS members if they are members of an alternative superannuation scheme within the meaning of the 1995 Exclusion Declaration and the employer has agreed to make employer contributions in respect of the person to that scheme.  Employers participating in the PSS are generally not permitted to participate in such an arrangement except where permitted to do so in accordance with the Superannuation Benefits (Supervisory Mechanisms) Act 1990.  The new item will ensure that relevant employers can continue to participate in such an arrangement without being required to participate in the PSSAP in respect of that employee.

	Item 9
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 10
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 11
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 12
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 13
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 14
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 15
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 16
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 17
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 18
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 19
	Item 6
	

	Item 20
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 21
	
	This item relates to persons employed by the Australian Wheat Board (AWB).  The AWB is no longer under Commonwealth control and as such has ceased to be an approved authority for the purposes of the Superannuation Act 1990 and consequently is not an approved authority under the Superannuation Act 2005.  As a result, persons employed by AWB cannot become eligible to be PSSAP members in respect of that employment and there is no need to specifically exclude such persons from being eligible to become PSSAP members.

	Item 22
	Item 7
	Paragraphs (b) and (c) of this item refer to a person who holds a statutory office under the Australian Industry Development Corporation Act 1970 or the Australian Meat and Live-stock Corporation Act 1977 respectively.  These paragraphs have been omitted as there are no statutory office holders in either entity because legislation establishing those entities has been repealed. 

	Item 22A
	Item 8
	

	Item 23
	Item 9
	

	Item 24
	
	This item relates to persons employed by the Australian National Railways Commission (ANRC).  The ANRC is no longer under Commonwealth control and as such has ceased to be an approved authority for the purposes of the Superannuation Act 1990 and consequently is not an approved authority under the Superannuation Act 2005.  As a result, persons employed by ANRC cannot become eligible to be PSSAP members in respect of that employment and there is no need to specifically exclude such persons from being eligible to become PSSAP members.

	Item 25
	
	See comments for item 24.

	Item 26
	
	See comments for item 24.

	Item 27
	
	See comments for item 24.

	Item 28
	
	See comments for item 24.

	Item 29
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 30
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 31
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 32
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 33
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 34
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 35
	
	Item 35 provides that certain persons are excluded from being a PSS member if SIS would prevent the payment of contributions.  Rule 3.1.5 of the Rules for the PSSAP provides that the Board must pay any benefit to or in respect of a member that is required to be paid in accordance with SIS.  Where SIS would require the payment of all of a person’s benefits in the PSSAP, the person would cease to be a PSSAP member in accordance with section 15 of the 2005 Act.  As a result item 35 of the Schedule to the 1995 Exclusion Declaration does not need to be replicated in this Schedule.

	Item 36
	Item 1
	SIS prescribes circumstances where a Fund cannot receive employer contributions for or in respect of a member.  This could occur for example in respect of certain persons over age 70.  Rule 2.1.2 of the Rules for the PSSAP prohibits the Board from accepting employer contributions if SIS would prevent the Fund from accepting any of those contributions.  Where an employee is not yet a PSSAP member paragraph (b) of item 1 would ensure that such a person would not become a PSSAP member while SIS did not allow employer contributions.  Where a person is already a PSSAP member, but is not yet an ordinary employer-sponsored member, this item would preclude a person from becoming an ordinary employer-sponsored member in respect of that employment while SIS prevented the payment of employer contributions. 

	Item 37
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 38
	Item 2
	A person described in this item would have been in employment or held an office before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment or office.

	Item 39
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 40
	Item 2
	A person described in this item would have been in employment before 1 July 2005.  Item 2 of the Declaration ensures that such a person is not eligible to become a PSSAP member in respect of that employment.

	Item 41
	Item 10
	

	Item 42
	Item 11
	


