ASIC CLASS ORDER [CO 10/29]

EXPLANATORY STATEMENT

Prepared by the Australian Securities and Investments Commission

Corporations Act 2001

The Australian Securities and Investments Commission (ASIC) makes ASIC Class Order [CO 10/29] under s1020F(1)(c) of the Corporations Act 2001 (the Act).

Paragraph 1020F(1)(c) of the Act provides that ASIC may declare that Part 7.9 applies in relation to a person as if specified provisions were omitted, modified or varied.

1. Background

If a seller makes a short sale on a licensed market, the seller may be required to comply with reporting requirements set out in Division 5B of Part 7.9 of the Act and Division 15 of Part 7.9 of the Corporations Regulations 2001 (Corporations Regulations). 

There are two separate short selling reporting requirements: 
(a) short sale transaction reporting; and

(b) short position reporting.

These obligations apply to short sales of section 1020B products made on a licensed market, irrespective of whether the seller is domiciled in Australia.

This class order is relevant for short position reporting.
A short position in relation to a section 1020B product is where the quantity of the product which a person has is less than the quantity of the product which the person has an obligation to deliver. 
When a person makes a short sale, the person may be required to report their short positions to ASIC.

Short position reporting will be introduced into the Corporations Regulations when Schedule 2 of the Corporations Amendment Regulations 2009 (No. 8) (Schedule 2) commences on 1 April 2010 or sooner if the Minister specifies it in an instrument. 

Schedule 2 requires short sellers to report details of their short positions as at the close of business to ASIC by the third reporting day after entering into the agreement to sell that causes the short position to occur and for each subsequent reporting day as long as the seller has a short position. The regulations define reporting day to mean a day on which the Sydney office of ASIC is open for business.

2. Purpose of the class order

The purpose of this class order is to:

· postpone the commencement of the short position reporting regime; and

· clarify the timing of the short position reporting obligations.

The change in the commencement of the short seller’s obligation to report its short positions will allow short sellers more time to ensure they have the appropriate systems in place to meet their reporting obligations.
The class order amends the meaning of reporting day in order to require that sellers report their short positions to ASIC in respect of days on which the licensed market is open for trading, not merely days that the Sydney office of ASIC is open for business.
The class order amends the particulars specified in regulation 7.9.100(1)(d) of the Corporations Regulations to clarify that a seller's short position as at 7 pm on the relevant day must be reported to ASIC by the time reporting is required. 
3. Operation of the class order

Postponement of short position reporting obligations
The class order varies regulations 7.9.100 and 7.9.100A of the Corporations Regulations to postpone the requirement for short sellers to begin reporting short positions to ASIC  from 1 April 2010 (or earlier) to 1 June 2010.
The class order also varies subregulation 7.9.102(1A) of the Corporations Regulations to postpone the requirement for ASIC to begin publicly disclosing the total of all short positions disclosed to it from 1 April 2010 (or earlier) to 21 June 2010.
Clarification of the timing of short position reporting obligations
The class order omits from paragraph 7.9.100(1)(d) of the Corporations Regulations the term “the close of business”, substituting it with “7pm”. 

The class order also varies in subregulation 7.9.99(1) of the Corporations Regulations the definition of “reporting day” to mean, in relation to a short position, “a day that a licensed market that has admitted to quotation the section 1020B product is open for trading.” 
4. Documents incorporated by reference

No documents are incorporated by reference.

5. Consultation
Given the minor and technical nature of the instrument, no general public consultation was undertaken. 
