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EXPLANATORY STATEMENT

Child Care Benefit (Session of Care) Determination 2016
Summary
The Child Care Benefit (Session of Care) Determination 2016 (the Determination) is made by the Minister for Education and Training under section 9 of the A New Tax System (Family Assistance) Act 1999 (the Family Assistance Act). The Determination repeals the Child Care Benefit (Session of Care) Determination 2000 (the revoked Determination). In doing so, the Determination relies on subsection 33(3) of the Acts Interpretation Act 1901, which states that, where an Act confers a power to make, grant or issue any instrument of a legislative or administrative character (including rules, regulations or by-laws), the power shall be construed as including a power exercisable in the like manner and subject to the like conditions (if any) to repeal, rescind, revoke, amend, or vary any such instrument.

The Determination retains the key provisions contained within the revoked Determination. In addition, it clarifies the meaning of a “session of care” in section 6, emphasising the need for the existence of a genuine legal liability to pay fees in relation to care provided, and creates a new Part 4, which sets out what is not a session of care.

The Determination is a legislative instrument for the purposes of the Legislation Act 2003. 
Background
An individual (or, in limited circumstances, a service) is only eligible for child care benefit (CCB), which is a payment to reduce actual fees incurred for child care, in respect of the provision of “a session of care” by an approved child care service (see sections 43, 44 and 47 of the Family Assistance Act). Section 9 of the Family Assistance Act requires the Minister to determine what constitutes a “session of care” through a legislative instrument. The Determination sets out the meaning of a “session of care” for this purpose.
The Determination is consistent with subsections 43(1) and 44(1) of the Family Assistance Act which state that, amongst other things, for an individual to be eligible for CCB, the individual, or the individual’s partner must have incurred a liability to pay for the session of care. The Determination intends to clarify the concept of liability in particular by expressly stating that a session of care only occurs where an approved child care service imposes a liability on an individual by charging a real commercial fee, irrespective of whether any child care payment is made by the Government to reduce some or all of that liability.

This clarification addresses concerns held by the Government that some approved services have been established on business models that do not require the payment of commercial fees. 
The Determination will include a new section, which outlines specific situations where care provided to a child does not constitute a session of care, including FDC where the care is provided in the child’s own home and where an individual for whom the child is an FTB child remains at the location where the care is being provided, whilst the care is taking place. 

There is also a specific provision to clarify that a session predominantly for the purposes of transportation (such as a bus service or driving a child to and from school) is definitely not a session of care. These practices are inconsistent with the policy intent and these scenarios are more analogous to informal care. 
The amendments will clarify that care provided in these circumstances is not a “session of care” for which Commonwealth fee assistance is available. The amendments to address transportation, however, allow for transport that is provided as incidental to a longer session of care. The amendments for care provided in a domestic living arrangement do not apply to in-home care services.
Consultation
Consultations were held on 23 August 2016 and 5 September 2016 including with FDC peak bodies and other stakeholders from the broader child care sector. Exposure drafts of proposed changes were presented and discussed. There was a broad level of support for the measure and agreement that changes were necessary to address practices that are inconsistent with the policy intent of child care fee assistance. 
Regulation
The regulatory impact of implementing these changes is negligible. The vast majority of child care services will not have to change any of their standard business practices in order to comply.
Care for which there is no fee liability which is incurred by any individual, is not child care of the kind that CCB was established to subsidise. These particular measures will only adversely affect those child care operators that have based their business model on providing informal, domestic type care, or other services that are inconsistent with the established policy intent.

The Office of Best Practice Regulation has advised that a Regulation Impact Statement is not required for the Determination as any amendments to the Repealed Determination are effectively of a minor nature and do not substantially alter existing arrangements (OBPR ID 21198, dated 1 September 2016).
Statement of Compatibility with Human Rights 
Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011
Child Care Benefit (Session of Care) Determination 2016

This Legislative Instrument is compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
Background
The Family Assistance Act introduced Child Care Benefit (CCB), which is a payment towards a family’s child care costs. CCB is payable for a “session of care” provided to a child by an approved child care service. Section 9 of the Family Assistance Act requires the Minister to determine what constitutes a “session of care” for this purpose. The new Determination sets out the meaning of a “session of care” for the purposes of CCB.
Subsection 43(1) of the Family Assistance Act states that an individual is eligible for CCB by fee reduction for a session of care provided by an approved child care service to a child if, among other things, the individual or the individual’s partner, has incurred a liability to pay for the session of care. The new Determination reinforces this requirement by stating that a session of care only occurs where an approved child care service imposes a liability on the individual by charging a fee and that this is irrespective of any CCB payment made by the Government.
This addition addresses concerns by the Government that some approved child care services have business models that do not require the actual payment of fees. 

Further, the Government has identified a growing incidence of transport-only or predominantly transport-based services operating within approved child care services. The policy intent is not that FDC services be established for the primary purpose of transporting children to and from school. A specific provision that only permits transportation where it is incidental to the primary purpose of providing child care is required to support compliance efforts in relation to this practice.
Commonwealth fee assistance for family day care (FDC) provided in a child’s home or fee assistance for where an individual for whom the child is an FTB child remains at the location where the care is being provided whilst the care is taking place, is also inconsistent with the policy intent of FDC. A specific provision in the new Determination clarifies certain circumstances that are not a “session of care” for which Commonwealth fee assistance is available.
Overview of the Legislative Instrument
The Child Care Benefit (Session of Care) Determination 2016 (the Determination) is made by the Minister for Education and Training under section 9 of the A New Tax System (Family Assistance) Act 1999 (the Family Assistance Act). The new Determination revokes the Child Care Benefit (Session of Care) Determination 2000 (the revoked Determination), under subsection 33(3) of the Acts Interpretation Act 1901.
An individual’s or child care service’s eligibility for CCB is the eligibility in respect of a session of care. The definition of “session of care” is in section 9 of the Family Assistance Act, which provides that the Minister must determine what constitutes a session of care through a disallowable instrument. The purpose of the Determination is to set out the meaning of a “session of care” for the purposes of child care benefit (CCB).
The Determination reinforces the legislative intent at subsection 43(1) of the Family Assistance Act that an individual is eligible for CCB by fee reduction for a session of care provided by an approved child care service to a child if, among other things, the individual or the individual’s partner, has incurred a liability to pay for the session of care. It does this by stating that a session of care only exists where an approved child care service imposes a liability on the individual by charging a fee irrespective of any CCB payment.

The Determination also clarifies the legislative intent that a session of care is for the purposes of caring for a child and not simply the undertaking of an activity during which the child is under the supervision of an approved child care service. Care provided to a child that occurs as part of a domestic living arrangement on residential premises, where no liability would ordinarily arise because the child is simply being cared for at home, or their parent is present, or care that is predominantly transport, is excluded from being a session of care under the Determination.
Human rights implications
The Determination engages the following rights:
· rights of the child under the Convention on the Rights of the Child (CRC), particularly Article 18(2);

· right to work under the International Covenant on Economic, Social and Cultural Rights (ICESCR).

Rights of the child
Article 3 of the CRC requires that in all actions concerning children, the best interests of the child shall be a primary consideration and Article 18(2) of the CRC requires State Parties to provide appropriate assistance to parents and legal guardians in the performance of their child-rearing responsibilities and ensure the development of institutions, facilities and services for the care of children.
The Determination clarifies what constitutes a session of care with regard to a liability being imposed on an individual irrespective of child care fee assistance paid. It also establishes what does not constitute a session of care for the purposes of the Family Assistance Act. 
The amendments aim to ensure that Commonwealth child care payments are only paid in respect to true cases of fee liability for child care and, as such, are consistent with the overall objectives of the child care payments system and with the best interests of children. The amendments are aimed to only affect services that are not providing sessions of care consistent with these objectives. 
Right to work
Article 6 of the ICESCR requires that a person has a right to work, which includes the right of everyone to have the opportunity to gain his/her living by work which he/she freely chooses or accepts, and appropriate steps are taken to safeguard this right.
The Government is maintaining its commitment to support workforce participation and assist working families with the cost of child care and these amendments are aimed at ensuring that Commonwealth expenditure on child care remains targeted at real instances of child care, and is not paid in respect of sessions of care that are only transportation or where there is no true fee liability to offset.
Conclusion
The Determination is compatible with human rights, particularly the rights of the child and the right to work. 

 
Senator the Hon Simon Birmingham, Minister for Education and Training
Explanation of the provisions
Part 1

Section 1 of the Determination states the name of the instrument. Section 2 states that the Determination commences on 10 October 2016. Section 3 sets out the Minister’s authority to make the instrument. Section 4 repeals the Child Care Benefit (Session of Care) Determination 2000, relying on subsection 33(3) of the Acts Interpretation Act 1901. Section 5 sets out savings and transitional provisions to clarify that the Determination only applies to sessions of care that occur on and from 10 October 2016 (and ensures that no part of the Determination takes effect retrospectively). 
Part 2

Section 6 provides that a session of care is the minimum period for which a child care service charges a fee for providing child care, subject to a maximum of 12 hours. The effect of this is that, for the purposes of CCB, a child care service may charge in blocks of time for any period up to 12 hours. Under subsections 10(1) and 10A(1) of the Family Assistance Act, a service is taken to have provided a whole session of care to a child if the child attends only part of a session. This means that CCB is always payable for a full session of care. For example, if a service charges a person for a block of 3 hours and a child attends care for only 2 of those 3 hours, CCB will be payable for the full 3 hour session.
Section 6 is subject to section 11, which sets out the types of care or services which may be provided by an approved child care service, but which are not sessions of care for which CCB is payable. Subsection (2) expands upon the meaning of a “liability” which is imposed on an individual, by referring to the importance of establishing that a genuine fee liability exists in respect of the session of care. That is, the arrangement between the service and the individual is one that is commercial in nature, and requires the payment of fees in return for child care. This is to address the concern that some approved child care services provide care that is predominantly domestic in nature, and for which no genuine fee liability ever arises, for instance, where a sibling is looking after a younger sibling or potentially where unrealistically high fees for the special grandparent rate of CCB are reported. 
CCB is never payable in such circumstances, as the care provided is not a “session of care”.
In addition, section 6 also provides that a session of care may start on one day and end on the following day. Section 7 provides that when this occurs, the session is treated as having occurred on the first day.

Part 3

Part 3 provides special rules for sessions of care before and after school. Section 8 provides that this Part does not apply to an approved occasional care service (which is one of the four types of child care service that may be approved for the purposes of CCB under the A New Tax System (Family Assistance) (Administration) Act 1999.

Section 9 provides that a session of care in the 2 hours immediately before school starts is limited to a maximum of 2 hours. The section also provides that if a child attends a session of care in the period immediately before or after school starts, any sessions of care provided in that earlier or later period cannot exceed half an hour. This means that the child care service can only charge in blocks of a maximum of half an hour during that period. This limitation does not apply if the service charges by the hour in the period immediately before school starts.

Section 10 provides that a session of care in the 3 and a half hours immediately after school finishes is limited to a maximum of 3 and a half hours. The section also provides that if a child attends a session of care in the period immediately before or after school finishes, any sessions of care provided in that earlier or later period cannot exceed half an hour. This means that the child care service can only charge in blocks of a maximum of half an hour during that period. This limitation does not apply if the service charges by the hour in the period immediately after school finishes.

Part 4

Section 11 sets out the types of care which are excluded from the definition of a “session of care”, and that CCB is, therefore, never payable in respect of. 
One is where a service provides what is predominantly a transport service. Another is where care occurs as part of a domestic living arrangement on residential premises, where no liability as described in section 6 of the Determination would ordinarily arise because the child is simply being cared for at home, or their parent is present. An exception is where the provider is an approved in-home care service.
Part 4 is introduced to address the concerns held that FDC services, in particular, are being established around existing informal care arrangements, such as an older sibling caring for younger children (this issue is addressed more specifically through the Child Care Benefit (Children in respect of whom no-one is eligible) Amendment Determination 2016) or care provided to a child in the child’s own home, as well as a growing incidence of transport only or predominantly transport based services operating within approved child care services. 
