EXPLANATORY STATEMENT
Issued by the Authority of the Minister for Indigenous Affairs
 
Aboriginal and Torres Strait Islander Act 2005, section 143G
Torres Strait Regional Authority Election Rules 2017
 
Overview 
Section 143G of the Aboriginal and Torres Strait Islander Act 2005 (the Act) provides that the Minister may, after consulting the Torres Strait Regional Authority (TSRA) and the Electoral Commissioner, make rules not inconsistent with the Act for the conduct of TSRA elections. Rules made under section 143G are a legislative instrument (subsection 143G(8)), and disallowable by either House of Parliament under section 42 of the Legislation Act 2003. 
The Torres Strait Regional Authority Election Rules 2017 (the Election Rules) cover all matters relating to nomination of candidates for election, conduct of the election including postal voting, pre-poll voting, the poll, scrutiny of ballot papers, declaration of the poll and electoral offences.
The Election Rules largely mirror those in the Torres Strait Regional Authority Election Rules 1996 which were due to sunset on 1 October 2017.
As per section 143G(6) of the Act, the Election Rules reflect the desire for the TSRA elections to be conducted in a manner similar to the manner in which elections for the Parliament are conducted. The aim is to increase the understanding of, and participation in, elections for the Parliament by Torres Strait Islanders and Aboriginal persons living in the Torres Strait area.
Background
Section 142 of the Act establishes the TSRA as a corporate Commonwealth entity to deliver programmes for Torres Strait Islanders and Aboriginal persons living in the Torres Strait area.  
Under section 142R, the TSRA consists of the eligible number of members elected in accordance with Division 5 of Part 3A of the Act (the Minister has not otherwise determined the constitution of the TSRA under section 142S of the Act). 
Division 5 of Part 3A of the Act deals with TSRA elections, including the entitlement of persons to vote, qualification to be elected to the TSRA, timing of elections and voting. Section 143G enables the Minister to make rules elaborating the process for conducting elections. 
The TSRA was originally established on 1 July 1994 under the Act’s precursor, the Aboriginal and Torres Strait Islander Commission Act 1989, as a separate authority from the Aboriginal and Torres Strait Islander Commission. The Election Rules are adapted from the Aboriginal and Torres Strait Islander Commission (Regional Council Election) Rules 1990, and the Casual Vacancy Rules are adapted from the Aboriginal and Torres Strait Islander Commission (Regional Council) (Casual Vacancies) Rules 1990. 
Regulatory Impact Statement 
The Office of Best Practice Regulation has advised that a Regulatory Impact Statement is not required for the Election Rules as it remakes the previous instrument with minor non-substantive changes.
Commencement
The Election Rules commence on the day after they are registered on the Federal Register of Legislation. 
Consultation
Before making rules for the conduct of elections, the Minister is required:
         to consult with the TSRA and the Electoral Commissioner under section 143G of the Act; 

         to undertake any consultation that the Minister considers to be appropriate and reasonably practicable to undertake under section 17 of the Legislation Act 2003.

The Minister wrote to the Australian Electoral Commission (AEC) and the TSRA in mid-2016 proposing minor technical amendments to the previous Election Rules be made in the re-making of the Election Rules and inviting feedback.
On behalf of the Minister, officials from the Department of the Prime Minister and Cabinet have worked with TSRA and AEC officials on the Election Rules.
Explanation of Rules
Part 1 sets out the name of the Election Rules, when the Election Rules commence, defines key terms and specifies collection districts. 
To mitigate the risk of uncertainty, the Australian Bureau of Statistic’s ‘Census Collection District’ (CCD) maps are used as a reference point for the ward boundaries in Rule 8, despite being no longer in use for the National Census.  CCD maps will be replaced in the future and amendments to reflect these changes will be made to these Election Rules.
Part 2 sets out the requirements for candidate nomination.  
Part 3 provides for the conduct of the election. Division 1 sets out some general requirements such as prohibiting multiple votes by one person and how votes should be secured and counted. Division 2 stipulates the requirements for postal voting. Division 3 provides for pre-poll voting. Division 4 sets out the arrangements for the poll including the requirements for ballot boxes, ballot papers and related procedures.
Part 4 stipulates how voting in the election is to be scrutinised.
Part 5 deals with the declaration of the poll and how errors are to be corrected. 
Part 6 provides for how causal vacancies are to be treated, including recounting of votes and conduct of by-elections.
Part 7 details a suite of electoral offences.
Part 8 includes a range of miscellaneous provisions related to the election, including if further elections are required, the storage of electoral papers and the collection of statistical information.
Schedule 1 repeals the previous instrument, the Torres Strait Regional Authority Election Rules 1996.
Schedule 2 details the grounds on which a voter can apply for a postal or pre‑poll vote. 
Schedule 3 stipulates the procedure to be followed in a recount. 


Statement of Compatibility with Human Rights
Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011
Torres Strait Regional Authority Election Rules 2017
The Torres Strait Regional Authority Election Rules 2017 (the Election Rules) is compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
Overview of the Instrument
The Election Rules establish rules for the conduct of Torres Strait Regional Authority (TSRA) elections. These rules largely mirror those in the Torres Strait Regional Authority Election Rules 1996, which were due to sunset on
1 October 2017.
Background
Section 142 of the Act establishes the TSRA as a corporate Commonwealth entity to deliver programmes for Torres Strait Islanders and Aboriginal persons living in the Torres Strait area.  
Under section 142R, the TSRA consists of the eligible number of members elected in accordance with Division 5 of Part 3A of the Act (the Minister has not otherwise determined the constitution of the TSRA under section 142S of the Act). 
Section 142U of the Act specifies that a person is entitled to vote at an election if the person is a Torres Strait Islander or an Aboriginal person and is either shown on the Commonwealth Electoral Roll as living within a TSRA ward or is otherwise entitled to vote under rules made under subsection 143G(3) of the Act. 
To stand for election to the TSRA, a person must be entitled to vote in an election, and must meet other qualifying criteria (section 142V of the Act). 
Human rights implications
The Election Rules engage the following rights:
         The right to self-determination in Article 1 of the International Covenant on Civil and Political Rights (ICCPR) and Article 1 of the International Covenant on Economic, Social and Cultural Rights (ICESCR); 

         The right to take part in public affairs and elections in Article 25 of the ICCPR; and

         The rights of equality and non-discrimination in Article 2, 16 and 26 of the ICCPR and Article 2 of the International Convention on the Elimination of all forms of Racial Discrimination (ICERD).

Right to self-determination 
Article 1 of the ICCPR and ICESCR recognises the rights of all peoples to participate effectively in public life. The UN Committee on the Elimination of Racial Discrimination has stated that the right to self-determination involves ‘the rights of all peoples to pursue freely their economic, social and cultural development without outside interference.’[1]
The Election Rules advance the right to self-determination of Aboriginal and Torres Strait Islander persons in the Torres Strait area. 
Right to take part in public affairs and elections
Article 25 of the ICCPR guarantees the rights of citizens to stand for public office, to vote in elections and to have access to positions in the public service. 
The UN Human Rights Committee has stated that the conduct of public affairs relates to the exercise of legislative, executive and administrative powers, and covers all aspects of public administration, and the formulation and implementation of policy at international, national, regional and local levels.[2] Citizens participate directly in the conduct of public affairs when they are elected to public office. They also do so when they vote to decide public issues through a referendum or other electoral process. Indirect participation takes place when people elect bodies such as parliaments to represent them.
The Election Rules advance the rights of Aboriginal and Torres Strait Islander persons in the Torres Strait area. The Election Rules: 
         Enable Aboriginal and Torres Strait Islander persons to participate directly in the affairs of the TSRA by establishing a mechanism for eligible candidates to be elected to the TSRA; and

         Enable Aboriginal and Torres Strait Islander persons to participate indirectly in the affairs of the TSRA by enabling them to determine a candidate to stand for election to the TSRA. 

Rights of equality and non-discrimination 
Articles 2, 16 and 26 of the ICCPR affirm the rights of all people to be treated equally. Article 2 of the ICERD further prohibits discrimination on the basis of race. 
The Election Rules favour the interests of Aboriginal and Torres Strait Islander persons in the Torres Strait area over those of other persons. In doing so, the Election Rules treat Aboriginal and Torres Strait Islander persons differently on the basis of their race, with the result that other persons do not benefit from being able to participate in the affairs of the TSRA. This means that those persons cannot enjoy certain rights (such as political rights in Article 5(c) of ICERD) to the same extent as Aboriginal and Torres Strait Islanders.  
While the Election Rules constitute differential treatment on the basis of race, it can be characterised as a ‘special measure’ with the meaning of Article 1(4) of the ICERD. Article 1(4) provides that ‘special measures’ are deemed not to be discrimination. Special measures are designed to ‘secure to disadvantaged groups the full and equal enjoyment of human rights and fundamental freedoms.’ For a measure to be characterised as a ‘special measure’ it must: 
         Be for a particular group or individuals; 

         Be taken for the sole purpose of securing the adequate advancement of those groups or individuals; 

         Be ‘necessary’; and

         Not continue after its objectives have been achieved. 

The Election Rules meet these criteria. The Election Rules:
         apply directly to Aboriginal and Torres Strait Islander persons in the Torres Strait area; 

         have as their sole purpose the effective involvement of Aboriginal and Torres Strait Islander persons in the formulation of policies and programmes affecting them; 

         are necessary to empower Aboriginal and Torres Strait Islander persons to participate in public affairs, and is a reasonable and proportionate response given historical marginalisation from public life of this particular group; 

         have a purpose which has yet to be achieved, as ongoing disadvantage experienced by Aboriginal and Torres Strait Islander persons demonstrates.  

Conclusion 
The Election Rules are compatible with human rights. The Election Rules advance the rights of Aboriginal and Torres Strait Islander persons in the Torres Strait area to self-determination and participation in public affairs and elections. While it involves differential treatment on the basis of race, the Election Rules constitute a special measure within the meaning of Article 1(4) of the ICERD.
                                                                          


[1] UN Committee on the Elimination of Racial Discrimination, General Recommendation 21, CERD, 48th sess, contained in UN Doc A/51/18 (15 March 1996).

[2] UN Committee on Human Rights, General Comment No 25, UN Doc CCPR/C/21/Rev.1/Add.7 (27 August 1996).

