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General Outline of Instrument

1.

This instrument is made under subsection 82-130(7) of the Income Tax
Assessment Act 1997 (ITAA 1997).

This instrument extends the definition of employment termination payment to
include certain payments that are received more than 12 months after the
termination of a person’s employment.

The instrument is a legislative instrument for the purposes of the Legislation
Act 2003.

Under subsection 33(3) of the Acts Interpretation Act 1901, where an Act
confers a power to make, grant or issue any instrument of a legislative or
administrative character (including rules, regulations or by-laws), the power
shall be construed as including a power exercisable in the like manner and
subject to the like conditions (if any) to repeal, rescind, revoke, amend, or vary
any such instrument.

Date of effect

5.

The instrument is taken to have commenced on the day after it is registered
on the Federal Register of Legislation.

What is this instrument about?

6.

This instrument makes a payment received more than 12 months after
termination of a person’s employment an employment termination payment, if
the delay in the payment was due to the commencement of legal action
concerning either or both:

(a) the person’s entitlement to the payment;
(b) the amount of the person’s entitlement.

Termination of a person’s employment includes retirement from employment
and cessation of employment because of death as stated in section 80-10 of
the ITAA 1997.

The legal action must have commenced within 12 months of the termination of
a person’s employment. Legal action is intended to cover any Court, Tribunal
and other proceedings of a judicial or quasi-judicial nature which may result in
the payment of an amount in consequence of the termination of a person’s
employment.
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This instrument also makes a payment received more than 12 months after
termination of a person’s employment an employment termination payment if it
was made by a liquidator, receiver or trustee in bankruptcy of an entity. The
entity in liquidation, bankruptcy or receivership must have otherwise been
liable to make the payment. The liquidator, receiver or trustee must have been
appointed no later than 12 months after the termination of employment. The
date of appointment is that day that the liquidator, receiver or trustee in
bankruptcy of an entity takes possession of assets.

What is the effect of this instrument?

10.

This instrument extends the tax law definition of employment termination
payment by removing the requirement that a payment is made within 12
months of a person’s termination of employment in the two circumstances
explained above. This will extend the kinds of payments that receive the
concessional tax treatment applying to employment termination payments.

Cost of compliance

11.

The compliance cost impact of this instrument is minor. There will be no, or
minimal impacts for both implementation and ongoing compliance costs. The
instrument is minor or machinery in nature.

Background

12.

13.

14.

15.

16.

This determination replaces Employment Termination Payments (12 month
rule) Determination 2007 F2007L04372 (the previous determination)
registered on 16 November 2007. The previous determination is repealed on
commencement of this determination.

This determination is substantially the same as the previous determination. It
extends the definition of employment termination payment to include certain
payments that are received more than 12 months after the termination of a
person’s employment.

As part of the Government’s Tax Laws Amendment (Simplified
Superannuation) Bill 2006, new provisions commenced from 1 July 2007 to
deal with payments made by an employer in consequence of the termination
of a person’s employment. The new provisions are contained in the ITAA 1997
and replace similar rules that were contained in the Income Tax Assessment
Act 1936. The old rules dealt with payments from both superannuation funds
and employers. Under the new rules, payments made by superannuation
funds as a consequence of the termination of a person’s employment are dealt
with under separate provisions to those made directly by an employer.

Payments made in consequence of the termination of a person’s employment
will be employment termination payments if they are not specifically excluded
from the definition of an employment termination payment by being listed in
section 82-135 of the ITAA 1997. A superannuation benefit is specifically
excluded. Payments that meet the definition of employment termination
payment qualify for concessional taxation treatment.

In order to qualify as an employment termination payment, the law requires
the payment to be received no later than 12 months after a person’s
termination of employment under paragraph 82-130(1)(b) of the ITAA 1997.
This can be referred to as the 12 month rule.
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17.

18.

19.

20.

21.

However, provision is made for the Commissioner to allow a payment made
after the 12 month period to still be treated as an employment termination
payment. Accordingly, the Commissioner has the power to make
determinations covering a class of payments or recipients or in respect of an
individual taxpayer to exclude the requirement of the 12 month rule.

The Explanatory Memorandum to the Tax Laws Amendment (Simplified
Superannuation) Bill 2006 (the Explanatory Memorandum) provides:

4.19 The 12-month rule exists to prevent abuse of the tax concession
offered for these payments by using a series of payments over a number of
income years. The provisions dealing with the Commissioner’s ability to issue
a determination are provided to allow flexibility where delays in payment are
reasonable and not constructed with the intent of delivering taxation
advantages.

As indicated in the Explanatory Memorandum, the Commissioner will only
issue a determination where the delay of more than 12 months for receipt of
payment is reasonable and not constructed with the intent to deliver taxation
advantages.

Accordingly, the Commissioner may make a determination on a case by case
basis pursuant to subsection 82-130(5) of the ITAA 1997. Furthermore, in
recognition of the likelihood that there could be more than one individual
receiving the same type of payment, the Commissioner also may make a
determination for a class of payments or recipients under subsection
82-130(7) of the ITAA 1997.

This determination, made under subsection 82-130(7) of the ITAA 1997, will
provide an exception to the 12 month rule for a class of payments where:

(a) legal proceedings are commenced by the person to establish
either or both:

(i) the persons entitlement to the employment termination
payment, or

(ii) the amount of the employment termination payment.

(b) the payment is made by a liquidator, receiver or trustee in
bankruptcy of an entity that is otherwise liable to make the
employment termination payment.

Example 1

22.

23.

An individual lodges an application for unfair dismissal under the relevant
industrial relations legislation. The applicant receives a settlement offer from
their former employer before a determination is made. The applicant accepts
the settlement offer, of which two thirds of the settlement amount is in
consequence of the person’s termination. The applicant signs a settlement
deed and receives the settlement amount 14 months after termination of
employment.

The two-thirds of the settlement payment paid in consequence of the person’s
termination will not meet the definition of an employment termination payment
because the requirement in paragraph 82-130(1)(b) of the ITAA 1997 has not
been met. However, the payment will meet the extended definition of
employment termination payment under this determination.
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Example 2

24.

25.

A company experiencing cash flow problems enters liquidation. The appointed
liquidator ceases the company’s trading activities and terminates the
employment of all employees. The liquidator makes payments in consequence
of the termination of employment to each employee more than 12 months after
their termination date.

The termination payment will not meet the definition of an employment
termination payment because of the requirement in paragraph 82-130(1)(b) of
the ITAA 1997 has not been met. However, the payment will meet the
extended definition of employment termination payment under this
determination.

Consultation

27.

26. The draft instrument and draft explanatory statement were published on the

ATO Legal database http://law.ato.gov.au seeking feedback and comments
for a period of two weeks ending on 12 October 2017. Notice of the draft
instrument and explanatory statement was also published on
http://www.ato.gov.au and subscription alerts issued. Tax professionals and
tax associations regularly review both the ATO Legal Database and
http://www.ato.gov.au and further promulgate advice of new drafts issued in
their internal news bulletins. The major legal publishers also publish news of
the drafts in their key tax alerting services. Additionally, draft instruments and
draft explanatory statements were published on the ATO Consultation Hub.

No comments were received during the consultation period in relation to the
remaking of this legislative instrument.

Legislative references:

Acts Interpretation Act 1901
Bankruptcy Act 1966
Human Rights (Parliamentary Scrutiny) Act 2011

Income Tax Assessment Act 1936

Income Tax Assessment Act 1997
Legislation Act 2003

Taxation Administration Act 1953

Tax Laws Amendment (Simplified Superannuation) Bill 2006
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Statement of compatibility with Human Rights

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act
2011

Income Tax Employment Termination Payments (12 month rule) Determination
2018

This Legislative Instrument is compatible with the human rights and freedoms
recognised or declared in the international instruments listed in section 3 of the
Human Rights (Parliamentary Scrutiny) Act 2011.

Overview of the Legislative Instrument

This instrument extends the definition of employment termination payment to include
certain payments that are received more than 12 months after the termination of a
person’s employment.

Human rights implications

This Legislative Instrument does not engage any of the applicable rights or freedoms.
By extending the definition of employment termination payment, this Legislative
Instrument potentially increases those entitled to concessionally taxed employment
termination payments.

Conclusion

This Legislative Instrument is compatible with human rights as it does not raise any
human rights issues.
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