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Regional Investment Corporation (Small Business Drought Loans) Rules 2020
[bookmark: BK_S1P1L5C38][bookmark: BK_S1P1L6C2]We, David Littleproud, Minister for Water Resources, Drought, Rural Finance, Natural Disaster and Emergency Management, and Mathias Cormann, Minister for Finance, make the following rules.
[bookmark: BKCheck15B_1]Dated	16 January 2020

	David Littleproud
	Mathias Cormann

	Minister for Water Resources, Drought, Rural Finance, Natural Disaster and Emergency Management
	[bookmark: BK_S1P1L11C15]Minister for Finance
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[bookmark: _Toc29818689]Part 1—Preliminary
  
[bookmark: _Toc29818690]1  Name
[bookmark: BKCheck15B_3]		This instrument is the Regional Investment Corporation (Small Business Drought Loans) Rules 2020.
[bookmark: _Toc29818691]2  Commencement
	(1)	Each provision of this instrument specified in column 1 of the table commences, or is taken to have commenced, in accordance with column 2 of the table. Any other statement in column 2 has effect according to its terms.

	Commencement information

	[bookmark: _GoBack]Column 1
	Column 2
	Column 3

	Provisions
	Commencement
	Date/Details

	1.  The whole of this instrument
	The day after this instrument is registered.
	17 January 2020


Note:	This table relates only to the provisions of this instrument as originally made. It will not be amended to deal with any later amendments of this instrument.
	(2)	Any information in column 3 of the table is not part of this instrument. Information may be inserted in this column, or information in it may be edited, in any published version of this instrument.
[bookmark: _Toc29818692]3  Authority
		This instrument is made under the Regional Investment Corporation Act 2018.
[bookmark: _Toc29818693]4  Definitions
Note:	A number of expressions used in this instrument are defined in the Act, including the following:
(a)	Board;
(b)	Corporation;
[bookmark: BK_S3P2L28C31](c)	Desertification Convention;
(d)	responsible Ministers.
		In this instrument:
Act means the Regional Investment Corporation Act 2018.
affected area has the same meaning as in the Desertification Convention.
commercial debt means debt established on commercial terms, at commercial interest rates.
drought‑affected small business has the meaning given by section 5.
maximum loan amount, for a drought‑affected small business, means the lesser of the following:
	(a)	an amount that is equal to 50% of the existing commercial debt of the business;
	(b)	$500,000.
program means the Small Business Drought Loans Program prescribed by section 6.
small business drought loan means a loan by the Corporation to a drought‑affected small business, of not more than the maximum loan amount for the business, for the purpose of providing working capital for the business or refinancing existing commercial debt owed by the business, on terms and conditions that include the following:
	(a)	the term of the loan is 10 years;
	(b)	for the first 2 of those years:
	(i)	the loan is interest‑free; and
	(ii)	no repayment of the principal is required;
	(c)	only interest is payable for the third, fourth and fifth years of the loan;
	(d)	the business must pay interest and repay principal over the final 5 years of the loan;
	(e)	the principal of the loan may be repaid (wholly or partly) at any time during the term of the loan without penalty.
[bookmark: _Toc29818694]5  What is a drought‑affected small business?
	(1)	A business is a drought‑affected small business if all the requirements in this section are met in relation to the business.
Note:	Extra conditions must be met for a loan to be made to the business under the Small Business Drought Loans program: see Division 3 of Part 2.
Substantial part of turnover from supplies to farm businesses
	(2)	A substantial part of the turnover of the business must be, or have been, from the business supplying, to farm businesses in affected areas, goods or services relating to primary production by those farm businesses.
Effect of drought on business
	(3)	As a consequence of drought affecting farm businesses in affected areas, there must have been:
	(a)	a material reduction in the turnover of the business; or
	(b)	a material increase in unsecured debts to the business by farm businesses.
Business has fewer than 20 employees
	(4)	The business must have fewer than 20 employees other than casual employees.
Business not a farm business
	(5)	The business must not be a farm business.
[bookmark: _Toc29818695]Part 2—Small Business Drought Loans Program
[bookmark: _Toc29818696]Division 1—Prescribing Small Business Drought Loans Program
[bookmark: _Toc29818697]6  Small Business Drought Loans Program prescribed
	(1)	For the purposes of paragraph 8(1)(g) of the Act, this section prescribes the Small Business Drought Loans Program.
	(2)	The Small Business Drought Loans Program is the program that:
	(a)	consists of the following activities:
	(i)	receiving applications for small business drought loans, and dealing with the applications in accordance with Division 2;
	(ii)	making small business drought loans in accordance with Division 3;
	(iii)	determining in accordance with Division 4 the terms and conditions on which small business drought loans are made;
	(iv)	taking security for small business drought loans;
	(v)	charging borrowers for transaction costs incurred by the Corporation in relation to small business drought loans;
	(vi)	collecting and dealing with payments of interest on, and repayments of principal of, small business drought loans, and if required, enforcing security taken for small business drought loans, in accordance with Division 5;
	(vii)	reviewing periodically small business drought loans and the terms and conditions on which they are made;
	(viii)	dealing with debts relating to small business drought loans in accordance with Division 6;
	(ix)	reporting to the responsible Ministers on small business drought loans in accordance with Division 7; and
	(b)	relates to small business drought loans funded in accordance with Division 8.
[bookmark: _Toc29818698]7  Constitutional basis for program
		The constitutional basis for the program is paragraph 51(xxix) of the Constitution, so far as it provides a basis for implementing Australia’s international obligations under the Desertification Convention.
[bookmark: _Toc29818699]Division 2—Dealing with applications for small business drought loans
[bookmark: _Toc29818700]8  Informing applicants of outcome of applications for small business drought loans
		The Corporation must ensure that applicants for small business drought loans are informed of the outcomes of their loan applications as soon as practicable after decisions on their applications have been made.
[bookmark: _Toc29818701]Division 3—Making small business drought loans
[bookmark: _Toc29818702]9  Small business drought loans to be made only on application
		The Corporation may make a small business drought loan to a drought‑affected small business only if the business makes an application for the loan that:
[bookmark: BK_S3P6L5C17]	(a)	is in writing; and
	(b)	includes the information (if any) required by the Corporation; and
	(c)	is accompanied by the documents (if any) required by the Corporation.
[bookmark: _Toc29818703]10  Capacity to repay loan and provide security
		The Corporation must not make a small business drought loan to a drought‑affected small business unless:
	(a)	the business is assessed as having the capacity to repay the loan; and
	(b)	sufficient security for the loan is provided by the business.
[bookmark: _Toc29818704]11  Extra preconditions for making small business drought loans
	(1)	The Corporation must not make a small business drought loan to a drought‑affected small business unless:
	(a)	the business is in financial need of a concessional loan; and
	(b)	the business is assessed as financially viable, or as having sound prospects of a return to financial viability within 10 years; and
	(c)	the business owes commercial debt; and
	(d)	throughout the 6 months before the business applied for the loan, the business had fewer than 20 employees other than casual employees; and
	(e)	the business is carried on by:
	(i)	a sole trader covered by subsections (2) and (3); or
	(ii)	a partnership whose partners include a person covered by subsection (2) and a person covered by subsection (3) (whether those subsections cover the same partner or different partners); or
	(iii)	a trust whose beneficiaries or unit‑holders include a person covered by subsection (2) and a person covered by subsection (3) (whether those subsections cover the same beneficiary or unit‑holder or different ones); or
	(iv)	a corporation (within the meaning of the Corporations Act 2001), other than a public company (within the meaning of that Act), whose members include a person covered by subsection (2) and a person covered by subsection (3) (whether those subsections cover the same member or different members); and
	(f)	the entity carrying on the business is registered for tax purposes in Australia with an Australian Business Number (ABN) and registered under the A New Tax System (Goods and Services Tax) Act 1999; and
	(g)	the entity carrying on the business is not subject to external administration or bankruptcy.
Note:	The Board has the function of ensuring that the Corporation has procedures for review of decisions to make or refuse small business drought loans: see section 24.
[bookmark: BK_S3P7L3C66][bookmark: BK_S3P7L1C66]	(2)	This subsection covers a person who is an Australian citizen or permanent resident.
	(3)	This subsection covers a person whose principal business pursuit (in terms of the majority of the person’s own labour and income) is the drought‑affected small business.
[bookmark: _Toc29818705]Division 4—Determining terms and conditions of small business drought loans
[bookmark: _Toc29818706]12  Extra terms and conditions of small business drought loans
		The Corporation may determine the terms and conditions on which a small business drought loan is made.
Note:	The loan needs to be subject to the terms and conditions mentioned in the definition of small business drought loan in section 4.
[bookmark: _Toc29818707]13  Setting interest rates
		The Corporation must determine the interest rates on all small business drought loans in accordance with the agreed methodology described in section 25.
Note:	The first 2 years of each small business drought loan are interest‑free.
[bookmark: _Toc29818708]Division 5—Collecting and dealing with payments and enforcing security
[bookmark: _Toc29818709]14  Corporation to pay amounts collected to Commonwealth
		The Corporation must pay the Commonwealth, as soon as reasonably practicable, all loan repayments received by the Corporation from recipients of small business drought loans (including principal repayments and payments of interest, but excluding payments of any transaction costs the Corporation charged the recipients in relation to the loans).
[bookmark: _Toc29818710]15  Decisions on foreclosure to be made by Board
		Any decision of the Corporation on foreclosure on a small business drought loan must be made by the Board (not a delegate of the Corporation or the Board).
[bookmark: _Toc29818711]Division 6—Dealing with debt relating to small business drought loans
[bookmark: _Toc29818712]16  Mediation
[bookmark: BK_S3P10L4C49]		The Corporation must offer to undertake mediation relating to debts relating to small business drought loans and, if the offer is accepted, undertake the mediation.
[bookmark: _Toc29818713]17  Waiver
		A decision of the Corporation to waive debt relating to a small business drought loan must be made by the Board (not a delegate of the Corporation or the Board) after consulting the responsible Ministers and taking their views into account.
[bookmark: _Toc29818714]Division 7—Reporting to responsible Ministers
[bookmark: _Toc29818715]18  Quarterly reporting
		The Corporation must provide a report on small business drought loans to the responsible Ministers as at the end of every March, June, September and December, including information regarding:
	(a)	the uptake of small business drought loans; and
	(b)	details of the portfolio of small business drought loans; and
	(c)	financial performance information.
Note:	The Corporation also has the function of providing information about small business drought loans to the responsible Ministers on request: see section 23.
[bookmark: _Toc29818716]Division 8—Funding of small business drought loans
[bookmark: _Toc29818717]19  Funding of small business drought loans
	(1)	The Corporation will be funded to make small business drought loans through an appropriation made by an Act.
	(2)	Funds for small business drought loans will be provided to the Corporation upon the Corporation’s request to enable the Corporation to advance loan funds to recipients of those loans as required.
	(3)	The Corporation must:
	(a)	only request funds as they are required to advance loan funds to recipients of small business drought loans; and
	(b)	only use funds provided for small business drought loans for that purpose.
[bookmark: _Toc29818718]Division 9—Other matters relating to program
[bookmark: _Toc29818719]20  Charging of transaction costs
		For the purposes of subparagraph 8(5)(b)(i) of the Act, the Corporation may charge transaction costs incurred by the Corporation in relation to the program.
[bookmark: _Toc29818720]21  Directions by responsible Ministers
		For the purposes of subparagraph 8(5)(b)(iii) of the Act, the responsible Ministers may give written directions to the Corporation relating to the program (other than directions that direct, or have the effect of directing, the Corporation in relation to a particular small business drought loan).
[bookmark: _Toc29818721]Part 3—Other functions relating to program
[bookmark: _Toc29818722]Division 1—Corporation functions
[bookmark: _Toc29818723]22  Preparing and publishing guidelines relating to program
		For the purposes of paragraph 8(1)(h) of the Act, the Corporation has the functions of:
	(a)	preparing, in consultation with the responsible Ministers, written guidelines about the program, including guidelines about:
	(i)	the types of security the Corporation will consider and require for small business drought loans; and
[bookmark: BK_S3P14L11C19]	(ii)	how the Corporation will determine whether persons are Australian citizens or permanent residents;
	(iii)	the right to request review of decisions to make or refuse small business drought loans and the process for requesting such reviews; and
	(b)	publishing the guidelines.
[bookmark: _Toc29818724]23  Providing information and advice to responsible Ministers
		For the purposes of paragraph 8(1)(h) of the Act, the Corporation has the functions of:
	(a)	providing information about small business drought loans to the responsible Ministers on request; and
	(b)	advising the Commonwealth on matters that will improve the operation and policy outcomes of small business drought loans.
[bookmark: _Toc29818725]Division 2—Board functions
[bookmark: _Toc29818726]24  Ensuring internal review of decisions about loans
		For the purposes of paragraph 15(1)(e) of the Act, the Board has the function of ensuring that the Corporation develops and applies procedures, for reviewing decisions (the original decisions) to make or refuse small business drought loans, that:
	(a)	are transparent, robust and fair; and
	(b)	require reviews to be carried out, and decisions to be made on reviews, by persons who were not the primary decision‑makers of the original decisions; and
	(c)	are consistent with principles of procedural fairness.
[bookmark: _Toc29818727]25  Setting interest rates
		For the purposes of paragraph 15(1)(e) of the Act, the Board has the functions of:
	(a)	agreeing with the responsible Ministers on a methodology, for setting variable interest rates for small business drought loans, that:
	(i)	is to result in rates that only cover the Corporation’s administrative costs to deliver small business drought loans and the Commonwealth’s borrowing costs to fund the Corporation to make such loans; and
	(ii)	involves review of the interest rate for small business drought loans each November and May and, if necessary, revising it in line with changes of more than 0.1% in the Commonwealth 10‑year bond rate; and
	(b)	ensuring that the Corporation:
	(i)	applies any revised interest rate on the first day of the third month after the month the relevant review was conducted; and
	(ii)	notifies affected recipients of small business drought loans in advance of any revision of the interest rate.
[bookmark: _Toc29818728]26  Developing and applying loan management policies and procedures
	(1)	For the purposes of paragraph 15(1)(e) of the Act, the Board has the functions of:
	(a)	ensuring that the Corporation develops policies and procedures described in subsection (2), taking into account the following matters:
	(i)	the concessional nature of small business drought loans;
	(ii)	the effect on drought‑affected small businesses of taking action in accordance with those policies and procedures; and
	(b)	ensuring that the Corporation applies those policies and procedures taking those matters into account.
	(2)	Subsection (1) applies to policies and procedures for managing small business drought loans in a prudential manner to minimise the risk of default, including policies and procedures for:
	(a)	arrears management; and
	(b)	recovery action; and
	(c)	foreclosure arrangements; and
	(d)	waiving debt after consulting the responsible Ministers; and
	(e)	writing off debt; and
	(f)	handling disputes and complaints.
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