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Explanatory Statement

ASIC Corporations (Foreign Financial Services Providers – Foreign AFS Licensees) Instrument 2020/198
This is the Explanatory Statement for ASIC Corporations (Foreign Financial Services Providers – Foreign AFS Licensees) Instrument 2020/198. 
The Explanatory Statement is approved by the Australian Securities and Investments Commission (ASIC).
Summary
1 ASIC is making this instrument to provide exemptions to foreign financial services providers (FFSPs) from certain provisions in Chapter 7 of the Corporations Act 2001 (the Act) where the FFSP holds a relevant authorisation in a sufficiently equivalent overseas regulatory regime to provide financial services to wholesale clients and wish to provide those financial services to wholesale clients in Australia. This exemption is provided on the basis that the FFSP is subject to sufficiently equivalent overseas regulatory outcomes to the exempted provisions. 

Purpose of the instrument
2 The purpose of this instrument is to give effect to a modified Australian Financial Services (AFS) licensing regime (foreign AFS licensing regime) available to FFSPs that:

(i) hold a relevant authorisation in a sufficiently equivalent overseas regulatory regime to provide financial services to wholesale clients; and

(ii) wish to provide those financial services to wholesale clients in Australia. 

3 The instrument exempts foreign AFS licensees from certain provisions in Ch 7 of the Act on the basis that it is subject to sufficiently equivalent overseas regulatory requirements that would achieve similar regulatory outcomes to the exempted provisions and that it is subject to supervision and enforcement action (when required) by the overseas regulatory authority for those requirements .

4 The foreign AFS licensing regime replaces the sufficient equivalence relief that previously provided a complete exemption from AFS licensing requirements to FFSPs regulated by sufficiently equivalent regulatory authorities to provide a broad range of financial services subject to conditions that apply to the operation of the relief.
5 In 2016, ASIC conducted a comprehensive review of the relief framework for FFSPs (including the sufficient equivalence relief) and identified supervisory and enforcement concerns about the activities of FFSPs providing financial services to wholesale clients in Australia in reliance on the sufficient equivalence relief. These included:

(i) non-compliance by FFSPs with the conditions of the sufficient equivalence relief;

(ii) our restricted ability to monitor and supervise arrangements outside Australia without assistance from othe overseas regulatory authority;

(iii) limitations for ASIC in enforcing overseas regulatory requirements; and

(iv) the reduced range of supervisory and enforcement tools available to ASIC under the sufficient equivalence relief.

6 Since 2016, we have also discovered misuse of the sufficient equivalence relief by entities seeking to avoid the AFS licensing regime. These entities obtained authorisations from a sufficiently equivalent overseas regulatory authority to provide financial services to wholesale clients in Australia. These entities do not carry on a financial services business in that sufficiently equivalent jurisdiction. 

7 The foreign AFS licensing regime, as implemented by this instrument, ensures that FFSPs that carry on a financial services business in Australia are subject to fundamental conduct obligations in the Act. Further, the foreign AFS licensing regime will provide ASIC with the full range of supervisory and enforcement tools available to allow us to more adequately and effectively monitor and supervise the conduct of FFSPs in Australia. These include a number of provisions in the Act, such as:

(i) our directions power in section 912C;

(ii) the breach reporting requirements in section 912D;

(iii) the requirement to give us reasonable assistance during surveillance checks in section 912E; and

(iv) the remedies and penalties available to us against AFS licensees in sections 914A, 915A, 915B and 1311. 

8 These tools and powers will ensure we have effective tools and remedies to supervise and enforce the requirements of the Act that apply to FFSPs providing financial services to Australian wholesale clients.
Consultation

9 ASIC undertook two rounds of consultation in relation to the new foreign AFS licensing regime.

10 In Consultation Paper 301 Foreign financial services providers (CP 301) (June 2018), ASIC consulted on proposals to:

(i) repeal ASIC Corporations (Repeal and Transitional) Instrument 2016/396 and any individual relief granted on similar terms (sufficient equivalence relief); 

(ii) repeal ASIC Corporations (Foreign Financial Services Providers—Limited Connection) Instrument 2017/182 (limited connection relief); and

(iii) implement a modified AFS licensing regime for FFSPs to enable FFSPs to apply for and maintain a modified form of AFS licence (foreign AFS licence). 

11 Submissions to CP 301 closed on 31 July 2018. ASIC received 14 confidential and 22 non-confidential responses to CP 301. Respondents included financial services providers, industry associations, law firms and market operators.  
12 The majority of repondents disagreed with our proposal to repeal the sufficient equivalence relief and implement a foreign AFS licensing regime. Respondents submitted that:

(i) the proposal may lead to FFSPs exiting the Australian market due to the cost of obtaining and maintaining a foreign AFS licence, which may limit the range of FFSPs and financial services provided by FFSPs accessible to wholesale investors in Australia;

(ii) ASIC could achieve greater oversight over the activities of FFSPs by imposing additional conditions under the sufficient equivalence relief instead; and

(iii) FFSPs relying on the sufficient equivalence relief are already highly regulated in their home jurisdictions and requiring them to obtain a foreign AFS licence to provide financial services to wholesale investors is an unnecessary regulatory burden. 

13 ASIC has decided to proceed with the repeal of the sufficient equivalence relief and implement a foreign AFS licensing regime for FFSPs that are regulated by overseas regulatory authorities that ASIC has assessed as sufficiently equivalent. Entities that carry on a financial services business in Australia should be required to hold an AFS licence. The foreign AFS licensing regime ensures FFSPs that carry on a financial services business in Australia are subject to fundamental conduct obligations in the Act and will provide ASIC with the full range of supervisory tools and powers to effectively monitor the conduct of FFSPs in Australia. 
14 In Consultation Paper 315 Foreign financial services providers: Further Consultation (CP 315) (July 2019), ASIC sought feedback on further proposals to:

(i) update Regulatory Guide 176 Foreign financial services providers (RG 176) to include guidance on the foreign AFS licensing regime; and 

(ii) withdraw Information Sheet 157 Foreign financial services providers: Practical guidance (INFO 157) as it is no longer applicable after the foreign AFS licensing regime has been implemented. 
15 Submissions to CP 315 closed on 9 August 2019. We received six confidential responses and 18 non-confidential responses. Respondents requested further guidance on:
(i) the content of proof documents and which additional proof documents are likely to be required, to support a foreign AFS licence application;

(ii) whether jurisdictions the subject of individual instruments granted on substantially the same terms as the sufficient equivalence relief will be covered in this instrument; 

(iii) application fees for foreign AFS licences; and

(iv) whether an industry levy will be charged to foreign AFS licensees. 

16 We have made a number of amendments to RG 176, including in relation to:

(i) the inclusion of certain jurisdictions in this instrument; 

(ii) where to find information about fees for foreign AFS licence applications; and

(iii) where to find information about industry levy fees that will be charged to foreign AFS licencees.

17 Additional guidance on the proof documents that may be required for foreign AFS licence applications will be provided in the ASIC AFS licensing kit.  

Operation of the instrument

18 The instrument establishes the foreign AFS licensing regime that exempts eligible FFSPs from certain provisions in Chapter 7 of the Act on the basis that foreign regulatory regimes that ASIC has assessed as sufficiently equivalent to the Australian regulatory landscape.  
19 The FFSPs that are regulated under these sufficiently equivalent regimes are not required to hold a full AFS licence to provide financial services and products to wholesale clients in Australia. The instrument also outlines the exemptions and modified provisions that will apply to FFSPs under the foreign AFS licensing regime.

20 This instrument commences on 1 April 2020. FFSPs currently relying on the sufficient equivalence relief will have the benefit of a two-year transition period to allow FFSPs to: 
(i) apply for a foreign AFS licence and have their application assessed by ASIC;

(ii) modify their activities so that they are able to rely on another exemption in the law; or 

(iii) cease their operations in Australia. 

21 Sections 5 to 17 of this instrument contain the definitions of the various types of FFSPs that can rely on this instrument to be exempt from certain provisions in Chapter 7 of the Act. 
Part 2—Exemption
22 Section 18 states that an eligible body does not have to comply with the following in relation to the provision of a wholesale financial service:

(i) paragraph 912A(1)(b) of the Act which requires the eligible body to comply with the conditions on the licence to the extent that it requires the eligible body to comply with paragraphs 7.6.04(1)(d) of the Corporations Regulations;

(ii) paragraph 912A(1)(d) of the Act which requires the eligible body to have adequate resources (including financial, technological and human resources) to provide financial services covered by the licence and to carry out supervisory arrangements;

(iii) paragraph 912A(1)(e) which requires the eligible mody to maintain the competence to provide those financial services;

(iv) paragraph 912A(1)(f) of the Act which requires the eligible body to ensure that its representatives are adequately trained (including by complying with paragraph 912D of the Act), and are competent, to provide those financial services;

(v) paragraph 912AAC of the Act which relates to minimum standards for providers of custodial or depository services; and
(vi) 912AAD of the Act which relate to agreements with sub-custodians to hold custodial property; and 

(vii) paragraph 912AC of the Act which relates to adequacy of financial resources for custodial or depository services providers.

23 An eligible body means a foreign financial services provider that holds an Australian financial services licence authorising the foreign financial services provider to provide one or more wholesale financial services.
24 ASIC is satisfied that these requirements are sufficiently equivalent to requirements that exist in the relevant overseas jurisdictions, and that compliance by eligible bodies in their home jurisdictions would translate to the activities of the eligible body in Australia.

25 The effect of the instrument is that an eligible body will be subject to the general obligations in paragraphs 912(1)(a) to (ca) and (h) because ASIC considers them to be fundamental conduct obligations that should apply when the financial services are provided to Australian wholesale clients by FFSPs. The application of these obligations to the eligible body will allow ASIC to take regulatory action when we are concerned that the obligations are not being complied with. 

26 Section 18 also states that an eligible body does not have to comply with paragraph 1017E of the Act. Paragraph 1017E of the Act outlines how the eligible body should deal with money received for a financial product before the product is issued. 
27 Section 19 outlines the conditions that apply to the operation of the relief:

(i) unless the eligible body is a company, it must have an agent appointed at the time the eligible company first purports to rely on this instrument and not fail to have an agent for any consecutive period of 10 business days; and

(ii) the eligible body must reasonably believe that it would not contravene any laws of its home jurisdiction relating to the provision of financial services if it were to provide the wholesale financial service in its home jurisdiction—for example, a registered broker dealer or registered investment adviser that is not authorised to provide a custodial or depository service in the United States (US) would not be able to form the reasonable belief that it would not contravene the laws of the US if it were to provide that service in the US. Accordingly, it would not be able to rely on the exemptions in section 18 for the provision of a custodial or depository service; and

(iii) the eligible body must notify ASIC in writing, no later than 15 business days after the eligible body becomes aware or should reasonably have become aware of the details of:

(A) the eligible body ceasing to be an FFSP as defined in section 4 and sections 5 to 17 of this instrument;

(B) each significant change to any registration, licence, approval, authorisation or permission applying to the eligible body referred to in sections 5 to 17 of this instrument; 

(C) each significant exemption or other relief that the eligible body obtains from the regulatory requirements in its home jurisdiction relevant to any registration, licence, approval, authorisation or permission applying to the eligible body that is referred to in sections 5 to 17 of this instrument; and
(D) each significant investigation, significant enforcement action and significant disciplinary action undertaken by any overseas regulatory authority against the eligible body in a foreign jurisdiction in relation to financial services provided by the eligible body in that jurisdiction (unless, after having taken reasonable steps to enable written notification to be given to ASIC, the provider is prohibited by law from giving such notification but only to the extent of the prohibition).
28 These conditions are intended to ensure the eligible body’s conduct and status are such that it remains entitled to relief and to provide ASIC with sufficient information to enable us to assess whether the eligible body is complying with its relevant overseas regulatory regime and the relevant overseas regulatory regime continues to satisfy our ‘equivalence’ test. 
Part 3—Declaration

29 This part modifies the Part 7.8 of Act relating to the client moneys and client property protection:

(i) paragraph 981A(2)(d) of the Act;

(ii) paragraph 981A(2)(b) of the Act; 

(iii) paragraph 984A(1) of the Act; 

(iv) paragraph 984A of the Act; 

(v) paragph 991E(1) of the Act; and

(vi) paragraph 991E of the Act. 

30 These modifications have the effect of exempting an eligible body from compliance with the Australian obligations about handling client money and client property in relation to the provision of a wholesale financial service. 

Schedule 1—Definition of home jurisdiction and wholesale financial service
31 Schedule 1 outlines all the relevant overseas regulatory regimes that have been assessed as sufficiently equivalent by ASIC (Column 2), and the types of financial services it is able to provide (Column 4) in relation to certain financial products (Column 5). 
32 At present, there are 13 regulatory regimes that ASIC has assessed as sufficiently equivalent, overseen by the folloing overseas regulators:

(i) US Federal Reserve and Office of the Comptroller of Currency;

(ii) US Commodity Futures Trading Commission;
(iii) US Securities and Exchange Commission;

(iv) Monetary Authority of Singapore;

(v) Hong Kong Securities and Futures Commission; 

(vi) Bundesanstalt für Finanzdienstleistungsaufsicht of Germany;
(vii) Commission de Surveillance du Secteur Financier of Luxembourg;

(viii) United Kingdom (UK) Financial Conduct Authority;

(ix) Finanstilsynct or the Danish Financial Supervisory Authority;

(x) Finansinspektionen of Sweden;

(xi) Autorité des Marches Financiers of France
(xii) Autorité de contrôle prudentiel et de resolution of France; and
(xiii) Ontario Securities Commission.
Legislative authority
33 The Australian Securities and Investments Commission (ASIC) makes ASIC Corporations (Foreign Financial Services Providers – Foreign AFS Licensees) Instrument 2020/198 (Foreign AFS Licensees Instrument) under subsections 926A(2), 992B(1) and 1020F(1) of the Act. 

34 Subsection 926A(2) of the Act provides that ASIC may exempt a class of persons from all or specified provisions of Part 7.6 of the Act, other than Divisions 4 and 8 of Part 7.6.

35 Subsection 992B(1) of the Act provides that ASIC may exempt a class of persons from all or specified provisions of Part 7.8 of the Act.

36 Subsection 1020F(1) of the Act provides that ASIC may exempt a class of persons from all or specified provisions of Part 7.9 of the Act. 
Statement of Compatibility with Human Rights  

37 The Explanatory Statement for a disallowable legislative instrument must contain a Statement of Compatibility with Human Rights under subsection 9(1) of the Human Rights (Parliamentary Scrutiny) Act 2011. A Statement of Compatibility with Human Rights is in the Attachment. 
Statement of Compatibility with Human Rights
This Statement of Compatibility with Human Rights is prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.   

ASIC Corporations (Foreign Finanical Services Providers – Foreign AFS Licensees) Instrument 2020/198. 
Overview

38 ASIC is making this instrument to provide exemptions to foreign financial services providers (FFSPs) from certain provisions in Chapter 7 of the Corporations Act 2001 (the Act) where the FFSP holds a relevant authorisation in a sufficiently equivalent overseas regulatory regime to provide financial services to wholesale clients and wish to provide those financial services to wholesale clients in Australia. This exemption is provided on the basis that the FFSP is subject to sufficiently equivalent overseas regulatory outcomes to the exempted provisions. 

Assessment of human rights implications

39 This instrument does not engage any of the applicable rights or freedoms. 
Conclusion

40 This instrument is compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
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