Explanatory Statement

Issued by the Authority of the Minister for Regional Development, Local Government and
Territories

Seat of Government (Administration) Act 1910
Australian Capital Territory National Land (Road Transport) Ordinance 2025
Australian Capital Territory National Land (Road Transport) Rules 2025
Authority

The Australian Capital Territory National Land (Road Transport) Rules 2025 (Rules) is
made under subsection 14(1) of the Australian Capital Territory (Road Transport) Ordinance
2025 (Ordinance). This subsection provides that the Minister administering the Seat of
Government (Administration) Act 1910 (SOG Administration Act) may, by legislative
instrument, make rules prescribing matters required or permitted by the Ordinance to be
prescribed by the rules, or necessary or convenient to be prescribed for carrying out or giving
effect to the Ordinance.

Purpose

The purpose of the Rules is to apply, with and without modifications, laws of the Australian
Capital Territory (ACT) relating to road transport or parking to specified areas of National
Land for the purposes of subsection 8(1) of the Ordinance to provide a legislative framework
for the management of pay parking on the National Land. The Rules also prescribe other
matters necessary or convenient to be prescribed for carrying out or giving effect to the
Ordinance.

The Ordinance and the Rules remake the National Land (Road Transport) Ordinance 2014,
which is due to sunset on 1 April 2026 in accordance with the Legislation (Deferral of
Sunsetting—National Land (Road Transport) Ordinance) Certificate 2024. The Rules also
incorporate other matters contained in instruments made under the National Land (Road
Transport) Ordinance 2014.

Background

The Ordinance enables a legislative framework for the management of pay parking on
National Land to be provided for by enabling the application, with or without modification,
of laws of the ACT relating to road transport and parking to National Land.

National Land is defined by section 27 of the Australian Capital Territory (Planning and
Land Management) Act 1988. National Land is land within the ACT that the Commonwealth
continues to manage following the establishment of ACT self-government. The National
Capital Authority (NCA) is established by that Act and one of its functions is, with the
approval of the Minister administering Part I of that Act, on behalf of the Commonwealth, to
manage National Land designated as land required for the special purposes of Canberra as the
National Capital (see section 5 and paragraph 6(1)(g) of that Act) (also referred to as the
National Capital Estate).
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Pay parking was introduced to the National Capital Estate in 2014 and applies to around
9,000 car parks on National Land in Parkes, Barton, Acton, and the Russell precinct. Prior to
its introduction, an Intergovernmental Committee on Parking was established in 2009 and
public consultation commenced in 2010. The Intergovernmental Committee on Parking
explored the issues surrounding parking management in central Canberra, including parking
supply and demand. The work of the Intergovernmental Committee revealed that, while
planning policies used to guide development of the National Capital Estate provided enough
car parking spaces to meet commuter demand, restrictions on access to the available parking
resulted in an undersupply of publicly available car parks. Consequently, pay parking was
introduced as a parking management practice.

The issues impacting access to available parking spaces revealed by the Intergovernmental
Committee on Parking still exist today and therefore pay parking on National Land is
maintained as a parking management practice.

Subsection §(1) of the Ordinance provides that the Rules may apply to National Land, or to a
specified area of National Land, specified ACT road transport laws, with or without
modification, including any offences created by those laws and any provisions of those a
contravention of which is punishable by a pecuniary penalty (however described).

Applied ACT road transport laws apply to National Land, or to specified areas of National
Land, as laws of the Commonwealth (see subsection 10(1) of the Ordinance). However,
applied ACT road transport laws (with or without modifications) are to be interpreted in the
same way as the laws of the ACT (section 6 of the Ordinance), and Chapter 2 of the Criminal
Code 2002 (ACT), as in force at the time specified in the Rules (see section 26), applies to all
offences against applied ACT road transport laws (section 7 of the Ordinance).

The specified ACT road transport laws are applied to National Land at the time specified in
these Rules, which, at the time the Rules were first made, was when the Rules commenced on
1 April 2025 (see subsection 6(2)). The relevant point in time versions of the ACT road
transport laws that have been applied by the Rules to National Land are available on the ACT
Legislation Register (www.legislation.act.gov.au).

Summary of the Rules

Part 1 sets out preliminary provisions, including commencement and definitions. Part 2
specifies ACT road transport laws, with and without modifications, that apply to specified
areas of National Land for the purposes of subsection 8(1) of the Ordinance. Part 3 prescribes
miscellaneous matters, such as the penalty unit amount for offences against the applied ACT
road transport law. Schedule 1 to the Rules prescribes, for illustrative purposes, a map of the
specified areas of National Land to which applied ACT road transport laws apply for the
purposes of subsection 8(1) of the Ordinance.

The Rules are a legislative instrument for the purposes of the Legislation Act 2003 and are
subject to sunsetting and disallowance under that Act.

The Rules commence immediately after the commencement of the Ordinance, which
commences on 1 April 2025.
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Details of the Rules are set out in Attachment A.
Consultation

The Minister is satisfied that consultation was undertaken to the extent appropriate and
reasonably practicable, in accordance with section 17 of the Legislation Act 2003.

The NCA published a notice on its website on 5 December 2024, providing a draft copy of
the Rules and explanatory statement and setting out details of the proposed Rules. Over the
five-week consultation period, the public was invited to make submissions on the draft Rules
to the NCA by close of business 10 January 2025.

The NCA did not receive any submissions in response to the consultation notice.

Impact analysis

The Office of Impact Analysis (OIA) advised that detailed analysis is not required (OIA
reference number OIA24-08526).

Statement of Compatibility with Human Rights

A statement of compatibility with human rights for the purposes of Part 3 of the Human
Rights (Parliamentary Scrutiny) Act 2011 is set out at Attachment B.
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Attachment A
Details of the Australian Capital Territory National Land (Road Transport) Rules 2025
Part 1 — Preliminary

Section 1 — Name

This section provides that the name of the instrument is the Australian Capital Territory
National Land (Road Transport) Rules 2025 (Rules).

Section 2 — Commencement

This section provides for the Rules to commence immediately after the commencement of
the Australian Capital Territory National Land (Road Transport) Ordinance 2025
(Ordinance). The note to this section explains that the Ordinance commenced on 1 April
2025.

Section 3 — Authority

This section provides that the Rules are made under the Ordinance.

Section 4 — Simplified outline of this instrument

This section provides for a simplified outline of the Rules and is an aid for reading the
Rules. However, this outline does not form part of the operative text of the Rules and is not
intended to be comprehensive. Instead, it is intended that readers rely on the substantive
provisions of the Rules.

Section 5 — Definitions

The explanatory note to this section provides a non-exhaustive list of expressions used in the
Rules that are defined in the Ordinance to aid reading the Rules, including ‘ACT road
transport law’, ‘applied ACT road transport law’ and ‘National Land’.

The term ‘NCA’ is defined as meaning the National Capital Authority established by the
Australian Capital Territory (Planning and Land Management) Act 1988.

The term ‘Ordinance’ is defined as meaning the Australian Capital Territory National Land
(Road Transport) Ordinance 2025.

Part 2 — Applied ACT road transport law
Division 1 — Application of ACT road transport law to National Land

Section 6 — Application of ACT road transport law to National Land

The application of certain specified ACT road transport laws to certain specified areas of
National Land

This section applies certain specified laws of the Australian Capital Territory (ACT) relating
to road transport or parking (ACT road transport laws) in force on 1 April 2025 to certain
specified areas of National Land to provide a legislative framework for the management of
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pay parking on the National Land.

Subsection (1) provides, for the purposes of subsection 8(1) of the Ordinance, that the ACT
road transport laws specified in the table in subsection (4) are applied to the areas of
National Land specified in section 7 of the Rules (see the definition of ‘ACT road transport
laws’ in section 5 of the Ordinance).

Subsection (2) provides that the ACT road transport laws specified in the table in subsection
(4) apply as in force at the time the Rules commence, which is 1 April 2025. The version of
ACT road transport laws specified in the table in subsection (4) that are in force on

1 April 2025 are freely accessible on the ACT Legislation Register at
www.legislation.act.gov.au.

Subsection (3) provides that the application of the ACT road transport laws specified in the
table in subsection (4) to National Land is modified as set out in Division 2 of this Part of
the Rules. These modifications are explained in the notes on the relevant provisions.

Subsection (4) specifies that the following provisions of the following ACT road transport
laws are applied ACT road transport laws:

e provisions of the Road Transport (General) Act 1999 (ACT) relating to:
o identity cards for authorised persons;

o infringement notices, reminder notices and liability for infringement notice
offences, including infringement notice management plans, applications for
waiver of an infringement notice penalty and disputing liability for
infringement notice offences;

o evidentiary certificates;

o the powers of authorised officers to require the production of licences or
identification or the disclosure of the identity of the driver and direct the
removal of a thing covering a person’s face;

o the review of reviewable decisions;

o the determination of fees, charges and other amounts payable under ACT
road transport laws;

o the approval of forms for ACT road transport laws;

o the offence for hindering or obstructing an authorised person in the exercise
of a function under an ACT road transport law; and

o the offence for making a false or misleading statement to the road transport
authority or an authorised person;

e provisions of the Road Transport (General) Regulation 2005 (ACT) relating to:
o responsible persons for a vehicle under ACT road transport laws;
o prescribed matters for evidentiary certificates;

o the remission and refund of fees, charges and other amounts payable under
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O

ACT road transport laws; and

prescribed reviewable decisions under the Road Transport (General) Act
1999 (ACT), the Road Transport (Offences) Regulation 2005 (ACT) and the
Road Transport (Safety and Traffic Management) Regulation 2017 (ACT);

e provisions of the Road Transport (Offences) Regulation 2005 (ACT) relating to:

©)

requirements for the service of infringement notices, including prescribed
matters for infringement notices;

prescribed matters for reminder notices;

requirements for applications for extensions of time to do something under
the Road Transport (General) Act 1999 (ACT);

requirements for infringement notice management plans; and

the quantum of offence penalties and infringement penalties for offences
under the Road Transport (General) Act 1999 (ACT), the Road Transport
(Offences) Regulation 2005 (ACT), the Road Transport (Road Rules)
Regulation 2017 (ACT) and the Road Transport (Safety and Traffic
Management) Regulation 2017 (ACT);

o the following offences and other provisions of the Road Transport (Road Rules)
Regulation 2017 (ACT):

O

provisions relating to the application of the regulation, including strict
liability offences and defences;

stopping on a road or in an area to which a no stopping sign or a no parking
sign applies;

stopping on or near a pedestrian crossing;

stopping in a loading zone, a taxi zone, a bus zone, a permit zone, a shared
zone, a bus stop, or on a path, dividing strip, nature strip, painted island or
traffic island;

double parking or obstructing access to and from a path or driveway;
stopping on a road to which a motorbike parking sign applies;

stopping in a parking area for people with disability, without a current
mobility parking scheme authority, or stopping a non-electric vehicle in a
parking area for electric-powered vehicles;

provisions relating to permissive parking signs and parking fees;

provisions relating to parking in a parking bay and other parking
requirements;

provisions relating to ticket parking;

the unauthorised use of or interference with a parking permit or a mobility
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parking scheme authority;

o stopping and parking exemptions for stopping in an emergency, etc., or to
comply with another law; and

o stopping and parking exemptions for police and emergency vehicles or
authorised persons;

e provisions of the Road Transport (Safety and Traffic Management) Regulation 2017
(ACT) relating to:

o the establishment and operation of ticket parking schemes for roads and
areas, including parking authorities for areas, the approval of e-payment
methods and the requirements for parking areas and parking tickets;

o parking permits; and
o the power of authorised officers to mark tyres.
Certain specified enforcement powers of authorised persons

Subsection 58(1) of the Road Transport (General) Act 1999 (ACT)(Cth) authorises an
authorised person to require the driver of a vehicle to produce their driver licence or state
their name, date of birth or home address. If the driver fails to comply with a request in
respect of any of those things, they commit a strict liability offence subject to a maximum
penalty of 20 penalty units (see subsections 58(2) and (3)).

This power to require the name and home address of the driver of a vehicle is necessary and
appropriate to enable the authorised person who made the request to:

e for the purposes of subsection 14A(1) of the Road Transport (Offences) Regulation
2005 (ACT)(Cth), determine the name and home address of the driver, which is
information that is required to be set out in the infringement notice for any
infringement notice offence so that the notice may be served on them (see paragraph
14A(1)(c)); and

e for the purposes of section 10 of the Road Transport (General) Act 1999 (ACT),
identify the ‘responsible person’ for the vehicle (that is, the registered operator of the
vehicle).

o Subsection 6(1) of the Ordinance states that an applied ACT road transport
law is to be interpreted in the same way as it would be interpreted as a law of
the ACT. Therefore, any references to ‘responsible person’ in the applied
ACT road transport law should be read in conjunction with the definition in
section 10 of the ACT law.

The responsible person for a vehicle involved in an infringement notice offence must take all
reasonable steps to give the Minister (as the administering authority) sufficient information
to identify and locate the individual who was in possession or control of the vehicle at the
time of any infringement notice offence and, if the responsible person is served with an
infringement notice for the offence, it is presumed in any proceeding against the person for
the offence, unless the contrary is proved, that the responsible person was the individual in
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possession or control of the vehicle at the time of the offence (see sections 33 and 53AA of
the Road Transport (General) Act 1999 (ACT)(Cth)).

However, it is a defence to a prosecution for an offence against subsection 58(2) of that Act
if the person, as the defendant, proves that they had a reasonable excuse for failing to
produce the licence when required to do so and, within 3 days after being required to
produce the licence, produces the licence at a place directed by the authorised person (see
subsection 58(4)).

Subsection 58B(1) of that Act authorises an authorised person to direct a person (referred to
as the ‘directed person’) to remove anything that covers all or part of their face to allow the
authorised person to identify them in the execution of the authorised person’s functions
under the applied ACT road transport laws. If the directed person fails to comply with a
direction given under subsection 58B(1), the directed person commits an offence subject to a
maximum penalty of 30 penalty units (see subsection 58B(6)). Strict liability applies to a
failure to comply with a direction given under subsection 58B(1) (see subsection 58B(7)).

This power to require the removal of a thing covering the directed person’s face, such as a
face mask or a full-face motorcycle helmet, is necessary and appropriate to verify the
identity of the directed person against their driver licence or other identification. However,
while authorised persons are authorised to require the directed person to produce their
licence and state their name, date of birth or home address under subsection 58(1) of that
Act, authorised persons are not authorised to remove the thing covering the directed person’s
face or carry out any personal search powers.

There is a constraint on the exercise of this power relating to the removal of things worn for
religious, cultural or medical reasons. If the thing the directed person is directed to remove is
worn by the person for genuine religious or cultural reasons, such as a full-face headscarf as
an expression of the person’s faith, the directed person may ask the authorised person to
allow the directed person to remove the thing either in front of an authorised person who is
the same sex as the directed person, at a place or in a way (or both) that gives the directed
person reasonable privacy to remove the thing, or both (see subsections 58B(2) and (3)). If
such a request is made, the authorised person must take reasonable steps to comply with the
request, however subsection 58B(5) clarifies that a failure to take these steps does not affect
the validity or a thing done or not done by the authorised person under subsection 58B or the
liability of the directed person.

Additionally, it is a defence to a prosecution for an offence against subsection 58B(6) if the
directed person, as the defendant, proves that the directed person had a medical reason for
not removing the thing covering all or part of the directed person’s face (see subsection
58B(8)).

Before an authorised person is able to lawfully exercise the power in subsection 58(1) or
58B(1), or any other power under an applied ACT road transport law, the authorised person
must first show the identity card, with which they have been issued that states they are an
authorised person for the purposes of the applied ACT road transport laws, to the person in
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relation to whom the authorised person will exercise the power (see sections 20 and 21).
Strict liability

For the strict liability elements of the offences in subsection 58(2), paragraph 58B(6)(b) and
the other applied ACT road transport laws (principally the strict liability offences relating to
stopping under the Road Transport (Road Rules) Regulation 2017 (ACT)(Cth)), section 23
of the Criminal Code 2002 (ACT) (ACT Criminal Code) applies. This section provides that,
if an offence is a strict liability offence, there are no fault elements for any of the physical
elements of the offence, but the defence of mistake of fact under section 36 is available.
(Subsection 23(3) also provides that the existence of strict liability does not make any other
defence unavailable.) This means that the physical elements of the relevant offences in
applied ACT road transport laws will be made out if the prosecution simply proves that
those physical elements were engaged in or existed (for example, a person stopped a vehicle
in an area of National Land where stopping is not permitted or parking a vehicle in a ticket
parking area or space without a valid ticket properly displayed). The prosecution is not
required to prove fault (for example, that the person intentionally, knowingly, recklessly or
negligently did or did not do something, such as intentionally or knowingly stopping a
vehicle in an area of National Land where stopping is not permitted).

Section 9 of the Road Transport (Road Rules) Regulation 2017 (ACT)(Cth) provides an
additional defence for the strict liability offences against that regulation as it applies on
National Land, which provides extra protections for a person charged with committing an
offence against that regulation. Section 9 provides that it is a defence to an offence against
that regulation if the person proves the offence was the result of an accident or could not
have been avoided by reasonable efforts by the person.

Consistent with the Guide to Framing Commonwealth Offences, Infringement Notices and
Enforcement Powers, the reasons for applying strict liability to the physical elements of
these offences are because requiring proof of fault of those physical elements would
undermine deterrence for engaging in the prohibited acts or omissions (such as stopping a
vehicle in an area of National Land where stopping not permitted or parking a vehicle in a
ticket parking area or space without a valid ticket properly displayed) and there are
legitimate grounds for penalising persons lacking fault in respect of those physical elements.
These include that it is necessary to ensure the integrity of the regulatory regime for the
management of areas of National Land required for the special purposes of Canberra as the
National Capital under the Australian Capital Territory (Planning and Land Management)
Act 1988 (PALM Act), particularly those areas for the management of ticket parking, and
that users of roads on National Land will be put on notice by notices or signs erected in or
near those areas indicating designated locations where parking a vehicle in or near those
areas is permitted (such as marked parking spaces), or indicating locations where parking a
vehicle is subject to a parking fee, to guard against possible contraventions.

It is also important that the rules for the users of roads on, and road related areas in, National
Land are substantially uniform with the rules for road users elsewhere in Australia, including
in the ACT.

Section 7 — Areas of National Land for applied ACT road transport laws

This section specifies the areas of National Land to which the ACT road transport laws
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specified in the table in subsection 6(4) apply, which are:

e under subsection (1), the areas of National Land designated in writing by the
Minister administering Part II of the PALM Act as land required for the special
purposes of Canberra as the National Capital; and

e under subsection (2), the areas of National Land subject to an agreement between the
NCA and another Commonwealth entity for the management of parking.

These designated areas of National Land are specified in the National Capital Plan as areas
that have the special characteristics of the National Capital to be Designated Areas for the
purposes of subsection 10(1) of the PALM Act. The National Capital Plan, as in force on

1 April 2025, is freely accessible on the Federal Register of Legislation at
www.legislation.gov.au.

Although not specified in more detail in the Rules, the areas of National Land subject to an
agreement between the NCA and another Commonwealth entity for the management of
parking are clearly marked with signs setting out the requirements for road users to pay for
parking in those areas. These areas are also indicated at a high level in the map in Schedule
1. For road users, it is more important to know where and when they are required to pay for
parking, which the signs in those areas clearly indicate, than to know who is managing the
parking area, which is all the additional information contained in the agreements. It is
therefore not a burden on a road user’s ability to comply with the legislative requirements in
relation to pay parking to not have access to the specifics of those agreements.

Subsection (3) provides that the map in Schedule 1 to the Rules is illustrative, but not
determinative, of the areas of land specified in subsections (1) and (2). This map is
explained in the note on clause 1 of this Schedule.

Section 8 — Definitions of certain expressions used in applied ACT road transport law

This section provides, for the purposes of subsection 6(2) of the Ordinance, for certain
expressions used in an applied ACT road transport law to have a different meaning than that
in the ACT road transport law applying as an ACT law. This is an exception to the general
rule in subsection 6(1) of the Ordinance, which provides that an applied ACT road transport
law 1s ordinarily to be interpreted in the same way as it would be interpreted as a law of the
ACT. Although the intention is, as much as possible, to ensure consistency between the road
transport law applying on National Land and the road transport law applying on Territory
Land, there are some instances where Commonwealth-specific definitions are more
appropriate or necessary for the management of the Commonwealth pay parking scheme on
National Land.

The terms ‘administering authority’ and ‘decision-maker’, in relation to an applied ACT
road transport law, or a provision of such a law, are defined as meaning the Minister
administering the Seat of Government (Administration) Act 1910 (SOG Administration Act).
This definition ensures that provisions of an applied ACT road transport law that refer to
those persons are, in the Commonwealth pay parking scheme, correctly interpreted as
references to the Commonwealth Minister (or their delegate, as appropriate).

10
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The term ‘infringement notice offence’ is defined as meaning an offence mentioned in
Schedule 1 to the Road Transport (Offences) Regulation 2005 (ACT)(Cth), as applied by
section 6 of the Rules, for which column 5 of the item applying to the offence contains an
infringement penalty. This definition ensures that references to an ‘infringement notice
offence’ in an applied ACT road transport law are correctly interpreted as references to the
Commonwealth offence as applied by the Rules.

The term ‘internally reviewable decision’ is defined as meaning a decision prescribed by
Schedule 1 to the Road Transport (General) Regulation 2000 (ACT)(Cth), as applied by
section 6 of the Rules, other than a decision made personally by the Minister. This definition
ensures that only the Commonwealth decisions relevant for the administration of the
Commonwealth pay parking scheme are classified as ‘internally reviewable decisions’.

The terms ‘road’ and ‘road related area’, in relation to an applied ACT road transport law, or
a provision of such a law, are defined as having the same meaning as in section 9 of the
Ordinance. The definition of these terms in the Ordinance replicate the definitions of these
terms in the Dictionary to the Road Transport (General) Act 1999 (ACT), but modify these
definitions to ensure that these terms are appropriately adapted to the management of pay
parking on specified areas of National Land under applied ACT road transport laws. For
example, a ‘road’ is defined, in relation to an applied ACT road transport law or a provision
of such a law, as meaning an area of National Land that is open to or used by the public and
is developed for, or has as one of its main uses, the driving or riding of motor vehicles, but
does not include areas of National Land to which a declaration under section 9 of the
Ordinance declares that such laws or provisions of such laws do not apply.

Division 2 — Modifications of ACT road transport law to National Land
Subdivision A — Purpose of this Division

Section 9 — Purpose of this Division

This section explains the purpose of this Division, which is to, for the purposes of subsection
8(1) of the Ordinance, specify modifications to the application of applied ACT road
transport laws to National Land in accordance with section 6 of the Rules (see subsection
(1)). Subsection (2) explains that each applied ACT road transport law that is specified in
this Division is modified as set out in the applicable section or sections.

Subdivision B — Road Transport (General) Act 1999 (ACT)
Section 10 — Section 22 of the Road Transport (General) Act 1999 (ACT)

This section modifies section 22 of the Road Transport (General) Act 1999 (ACT)(Cth) to
ensure that the provisions relating to the infringement notice framework operate effectively
for the pay parking scheme on National Land.

Subsection (1) modifies the heading of section 22 by substituting it with a new heading that
reads ‘Purpose and effect of the infringement notice framework’.

Subsection (2) modifies section 22 by inserting a new subsection (1A) before subsection (1).
New subsection (1A) specifies all the provisions of the applied ACT road transport law that
collectively make up the infringement notice framework. The creation of this collective label
for the provisions allows references in the ACT road transport law to ‘this part’ to be
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replaced, in the applied ACT road transport law, with references to ‘the infringement notice
framework’, as the Rules do not apply all the provisions of Part 3 of the ACT law to National
Land.

Subsection (3) modifies subsection 22(1) by substituting that subsection with a new
subsection (1) that includes a reference to ‘the infringement notice framework’, rather than
‘this part’, and also makes it clear that a person can choose to pay an amount for an
infringement notice offence as an alternative to prosecution of the offence in a court. The
substituted text is very similar to the text it is replacing in the ACT law, but also draws on
text from Part 5 of the Regulatory Powers (Standard Provisions) Act 2014 (Cth) (Regulatory
Powers Act). The Regulatory Powers Act is the Commonwealth Act that provides for an
infringement notice framework for other Commonwealth legislation.

Subsection (4) modifies subsection 22(2) by omitting ‘this part’ and substituting ‘the
infringement notice framework’.

Sections 11 to 13 — Sections 26, 28 and 31A of the Road Transport (General) Act 1999
(ACT)

Sections 11 and 12 modify paragraph 26(2)(b) and subparagraph 28(2)(b)(ii) of the Road
Transport (General) Act 1999 (ACT)(Cth) respectively by substituting that paragraph and
that subparagraph with text that provides that, if a person has an infringement notice
management plan with the Minister administering the SOG Administration Act (as the
administering authority), the person may apply to the administering authority to add the
infringement notice penalty for the infringement notice offence to that plan.

Similarly, section 13 modifies paragraphs 31A(2)(a) and (b), (3)(b) and (4)(c) of that Act by:

e substituting the text in paragraphs 31A(2)(b) and (3)(b) with text that provides that, if
a person has an infringement notice management plan with the Minister
administering the SOG Administration Act (as the administering authority), the
person may apply to the administering authority to add the infringement notice
penalty for the infringement notice offence to that plan; and

e repealing subparagraph 31A(2)(b)(i1) and paragraph 31A(4)(c), which would have
enabled the penalty for the offence to be discharged by the person’s participation in
an approved community work or social development program.

There are two reasons for these modifications. The first is to simply clarify that, as
infringement notice management plans in relation to offences under the applied ACT road
transport law are entered into with the Minister as the administering authority, a person can
only apply to add further infringement notice penalties for additional offences under the
applied ACT road transport law to infringement notice management plans with the Minister
as the administering authority (and not a different infringement notice management plan the
person may have with a different administering authority, such as the ACT Road Transport
Authority). The second is to ensure that persons served with an infringement notice for an
infringement notice offence are only able to apply for an infringement notice management
plan that authorises the person to discharge the penalty for the offence by payment by
instalment, not by participating in an approved community work or social development
program, because the Ordinance does not vest powers of directors-general of the ACT in the
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Minister or another person.

Section 26 deals with the payment of an infringement notice penalty in relation to an
infringement notice for an infringement notice offence, which applies if an infringement
notice for an infringement notice offence is served on a person under section 24 and the
infringement notice has not been withdrawn (see subsection 26(1)).

Section 28 deals with the payment of an infringement notice penalty in relation to a
reminder notice for an infringement notice offence, which applies if a reminder notice for an
infringement notice offence is served on a person under section 27 and the infringement
notice to which the reminder notice relates has not been withdrawn (see subsection 28(1)).

An ‘infringement notice management plan’ is an arrangement entered into between a person
who has been served with an infringement notice or reminder notice for an infringement
notice offence with the Minister (as the administering authority) for discharge of the penalty
for the offence (see subsections 31A(1) and (2)).

An ‘infringement notice offence’ is defined in subsection 8(2) of the Rules as meaning an
offence mentioned in Schedule 1 to the Road Transport (Offences) Regulation 2005
(ACT)(Cth), as applied by section 6 of the Rules, for which column 5 of the item applying to
the offence contains an infringement penalty.

An ‘infringement notice penalty’, for a person for an infringement notice offence, is defined
in the Dictionary to that Act as meaning:

e the amount prescribed by regulation as the penalty payable by the person for the
offence under an infringement notice for the offence; or

e if a reminder notice has also been served on the person for the offence, the total of
the penalty payable by the person for the offence under the infringement notice for
the offence and the amount prescribed by regulation as the amount payable by the
person for the cost of serving the reminder notice.

Community work or social development programs are approved by the responsible director-
general of the ACT under section 31D of that Act and, as stated above, are not available as
alternatives to infringement notice management plans under the applied ACT road transport
law.

Sections 14, 15 and 16 — Sections 36. 39 and 56 of the Road Transport (General) Act 1999
(ACT)

Sections 14, 15 and 16 modify sections 36, 39 and 56 of the Road Transport (General) Act
1999 (ACT)(Cth) to replace references to ‘this part’ with references to ‘the infringement
notice framework’. This is to replicate the modifications made to section 22 of the Act (by
section 10 of the Rules as discussed above) and to ensure consistent reference to ‘the
infringement notice framework’ across all the provisions of the applied ACT road transport
law that set out the requirements and features of this framework.

Section 15 also modifies subsection 39(2) of the Road Transport (General) Act 1999
(ACT)(Cth) to add an additional paragraph that states that ‘[the person] is not taken to have
admitted guilt or liability for the offence’.
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Section 39 applies when an infringement notice penalty, in relation to an infringement notice
that has not been withdrawn or had a proceeding commenced, is paid, added to an
infringement notice management plan or waived. In those cases, the ACT law states that the
person, on whom the infringement notice was served or who was responsible for the
infringement notice penalty, is no longer liable for the offence to which the infringement
notice relates, must not be prosecuted for the offence and is not taken to have been convicted
of the offence.

The Rules apply section 39, in Division 3.3AB, to National Land in its entirety, so these
protections for a person who pays an infringement notice penalty or has it waived also apply
to a person in relation to an infringement notice under the Commonwealth pay parking
scheme on National Land. These protections are important to ensure that the infringement
notice framework provides a genuine alternative to a criminal prosecution in court and that a
person who pays the infringement notice amount cannot then be prosecuted for the offence
(which would be a double penalty). Paying an infringement notice penalty also allows a
person to deal with the infringement notice without having a conviction for the infringement
notice offence recorded on their criminal history.

The modification to subsection 39(2) of the applied law by section 15 of the Rules builds on
these existing protections in the ACT law by adding an additional element to the applied
ACT road transport law. The new paragraph, which states that ‘[the person] is not taken to
have admitted guilt or liability for the offence’, is modelled on paragraph 107(1)(e) of the
Regulatory Powers Act and makes it clear that the person, as well as not being convicted of
the offence, is not taken to have admitted any guilt or liability for the offence. Section 39 of
the Road Transport (General) Act 1999 (ACT) largely mirrors section 107 of the Regulatory
Powers Act already. The insertion of this additional paragraph into subsection 39(2) of the
Road Transport (General) Act 1999 (ACT)(Cth) makes the two provisions even more similar
and ensures that the infringement notice framework on National Land, as established by the
applied ACT road transport law, is consistent with both the ACT road transport law and the
Commonwealth law on infringement notices.

Section 17 — Section 96 of the Road Transport (General) Act 1999 (ACT)

This section modifies subsection 96(3) of the Road Transport (General) Act 1999
(ACT)(Cth) by substituting that subsection with text that provides that a determination of
fees, charges or other amounts payable under applied ACT road transport laws under
subsection 96(1) is a legislative instrument (within the meaning of the Legislation Act 2003
(Cth) (Cth Legislation Act)).

The purpose of this modification is to ensure that such a determination is taken to be a
legislative instrument for the purposes of the Cth Legislation Act and therefore subject to the
provisions of that Act, including sunsetting and disallowance. This modification also ensures
that this section operates as intended as a law of the Commonwealth (see subsection 10(1) of
the Ordinance).

Subsection 96(1) of the Road Transport (General) Act 1999 (ACT)(Cth) authorises the
Minister administering the SOG Administration Act to determine fees, charges and other
amounts payable under applied ACT road transport laws (for example, an amount in relation
to the issue or cancellation of a parking permit under Road Transport (Safety and Traffic
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Management) Regulation 2017 (ACT)(Cth)).

Under the ACT equivalent of subsection 96(3) of that Act, such a determination is a
disallowable instrument (within the meaning of the Legislation Act 2001 (ACT) (ACT
Legislation Act)).

Subdivision C — Road Transport (Offences) Regulation 2005 (ACT)

Sections 18 and 19 — Sections 14A and 14B of the Road Transport (Offences) Regulation
2005 (ACT)

Sections 18 and 19 modify paragraphs 14A(2)(e) and 14B(1)(0) of the Road Transport
(Offences) Regulation 2005 (ACT)(Cth) by adding a new subparagraph to each paragraph.
The new subparagraphs add an additional requirement for the content that must be included
in infringement notices and reminder notices, namely that the notices must also include a
statement to the effect that, if the person pays the infringement notice penalty within the
required time or a discharge action happens, the person will not be taken to have admitted
guilt or liability for the offence.

These modifications ensure that the effect of the new paragraph added to subsection 39(2) of
the Road Transport (General) Act 1999 (ACT)(Cth) (discussed on the notes on clauses
relating to section 15 above), namely that a person who pays an infringement notice penalty
is not taken to have admitted liability for the infringement notice offence to which the
penalty relates, is communicated to the recipients of infringement notices and reminder
notices in the notices themselves. As discussed above, the protections provided by
subsection 39(2) of the Act, and required to be stated in the contents of notices under
sections 14A and 14B of the Road Transport (Offences) Regulation 2005 (ACT)(Cth), are
important to ensure that the infringement notice framework provides a genuine alternative to
criminal prosecution in court and that a person served with a notice for an infringement
notice offence is aware of the beneficial consequences of paying the infringement penalty.

Section 18 of the Rules also modifies subsection 14A(3) of the Road Transport (Offences)
Regulation 2005 (ACT)(Cth) to substitute new text setting out the meaning of ‘the required
time’ for a person to pay a penalty for an infringement notice offence. This modification
aligns the timing requirements for an infringement notice issued in accordance with section
14A with the timing requirements for a reminder notice issued in accordance with
subsection 14B (see subsection 14B(3) of the Road Transport (Offences) Regulation 2005
(ACT)(Cth)).

Subdivision D — Road Transport (Road Rules) Regulation 2017 (ACT)
Section 20 — Section 197 of the Road Transport (Road Rules) Regulation 2017 (ACT)

This section modifies section 197 of the Road Transport (Road Rules) Regulation 2017
(ACT)(Cth) to add an additional element to the existing offence against subsection 197(1) of
the Regulation to prohibit stopping on open areas on National Land, along with other areas
that are not roads National Land.

Subsections 8(1) and 14(3) of the Ordinance allow the Rules, in applying or modifying an
ACT road transport law, to apply or modify an offence created by that law to ensure that the
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offences are appropriately adapted to the management of pay parking on specified areas of
National Land under the applied ACT road transport laws.

Subsection 20(1) of the Rules modifies subsection 197(1) of the Road Transport (Road
Rules) Regulation 2017 (ACT)(Cth) to add an additional element to the existing offence
against subsection 197(1), namely that a driver must not stop on an open area that is
accessible to the public, unless paragraphs 197(1)(a) and (b) apply.

‘Stop’ is defined in the Dictionary to the Regulation to include ‘park’. Subsection 6(1) of the
Ordinance states that an applied ACT road transport law is to be interpreted in the same way
as it would be interpreted as a law of the ACT. Therefore, references to ‘stop’ in this offence
should be read in conjunction with the definition in the Dictionary to the Regulation and
include ‘park’.

Subsection 20(2) of the Rules modifies section 197 of the Road Transport (Road Rules)
Regulation 2017 (ACT)(Cth) by adding a new subsection (3) at the end of the section, which
provides that an ‘open area that is accessible to the public includes any grassed, mulched,
gravelled, tiled, paved, landscaped or partially landscaped area on National Land that is
accessible to the public’. This new subsection clarifies the types of areas on National Land on
which a driver is not permitted to stop under the modified subsection 197(1).

The existing offence against subsection 197(1) provides that a driver must not stop on a
bicycle path, footpath, shared path or dividing strip, or a nature strip adjacent to a length of
road in a built-up area. These are all non-roads, and potentially non-road related areas, that
are frequently used by pedestrians, cyclists and other non-road users and where it is not
appropriate for vehicles to be stopped (except within the circumstances provided by
paragraphs 197(1)(a) and (b)). An open area on National Land, as defined by new subsection
197(3), is also a non-road, and potentially a non-road related area, that is frequently used by
pedestrians, cyclists and other non-road users. Drivers stopping on these open areas could be
dangerous to these other users, block access to the public amenities on National Land (which
include national institutions that are freely accessible to all members of the public) or damage
the open areas of National Land. It is therefore appropriate, and consistent with the scope of
the existing offence, to extend the offence against subsection 197(1) to include stopping on
open areas that are accessible to the public.

Under section 8 of the Road Transport (Road Rules) Regulation 2017 (ACT)(Cth), this
offence is an offence of strict liability. The application of strict liability in this case is
consistent with the Guide to Framing Commonwealth Offences, Infringement Notices and
Enforcement Powers guidance on when it is appropriate to not have regard to fault elements
for an offence, as the offence is subject to a maximum penalty of 20 penalty units and it is
necessary to ensure the safety of road and non-road users alike on National Land, and to
preserve the accessibility and amenity of areas of National Land required for the special
purposes of Canberra as the National Capital under the PALM Act.

This modification does not amend paragraphs 197(1)(a) and (b), or the penalty amount for the
offence, meaning that the same exceptions and penalties apply for the modified offence as
apply to the existing offence under ACT law. The exceptions and penalties, including the
infringement penalty amount of $137 (at the time the Rules were made) set under Part 1.12A
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of Schedule 1 to the Road Transport (Offences) Regulation 2005 (ACT)(Cth), are appropriate
and suitable for an offence of this nature.

This modification only affects section 197 of the Road Transport (Road Rules) Regulation
2017 (ACT)(Cth) as it applies on National Land. Section 197 of the ACT law continues to
apply, in its unamended form, as an offence against ACT law on other land in the ACT.

Section 21 — Section 208 of the Road Transport (Road Rules) Regulation 2017 (ACT)

This section modifies subsection 208(1) of the Road Transport (Road Rules) Regulation 2017
(ACT)(Cth) by omitting ‘subsections (2) to (8)’ and substituting ‘subsection (8)’.

The Rules only apply subsections 208(1) and (8) of the Road Transport (Road Rules)
Regulation 2017 (ACT)(Cth) to National Land, not any of the other subsections under section
208 of the ACT law (see subsection 6(4) of the Rules). This modification ensures that the
offence provision in subsection 208(1) of the applied law only refers to subsection (8),
meaning that a person can only be charged with an offence against subsection 208(1) of the
applied law, or served with an infringement notice under the infringement notice framework,
for failing to position their vehicle in accordance with subsection 208(8) as it applies on
National Land and not in accordance with any other subsection under the ACT law (which do
not apply on National Land).

This modification only affects subsection 208(1) of the Road Transport (Road Rules)
Regulation 2017 (ACT)(Cth) as it applies on National Land. Subsection 208(1) of the ACT
law continues to apply, in its unamended form, as an offence against ACT law on other land
in the ACT.

Subdivision E — Road Transport (Safety and Traffic Management) Regulation 2017
(ACT)

Section 22 — Section 33 of the Road Transport (Safety and Traffic Management) Regulation

2017 (ACT)

This section modifies subsection 33(3) of the Road Transport (Safety and Traffic
Management) Regulation 2017 (ACT)(Cth) by substituting that subsection with text that
provides that a declaration that a person is to be a parking authority for a stated area
(referred to as the ‘area of operations’) under subsection 33(2) is a legislative instrument
(within the meaning of the Cth Legislation Act).

The purpose of this modification is to ensure that such a declaration is taken to be a
legislative instrument for the purposes of the Cth Legislation Act and therefore subject to the
provisions of that Act, including sunsetting and disallowance. This modification also ensures
that section 33 of that Regulation operates as intended as a law of the Commonwealth (see
subsection 10(1) of the Ordinance).

Subsection 33(2) of that Regulation authorises the Minister administering the SOG
Administration Act (as the road transport authority) to declare a person who has applied to
be a parking authority for area of operations. Subsection 11(2) of the Ordinance provides
that powers vested in a person referred to in an applied ACT road transport law as the road
transport authority are vested in the Minister.
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Under section 37 of that Regulation, a parking authority is authorised to, in accordance with
the parking authority guidelines made by the Minister (as the road transport authority) under
subsection 34, establish and operate a ticket parking scheme for any length of road or area,
in which the parking authority may, in accordance with the guidelines, set aside that area as
a ticket parking area, adopt the ways of, and scheme for, payment of the fees the parking
authority considers appropriate, and install parking meters and parking ticket machines.
Under sections 38 and 40, a ticket parking area must be designated by ticket parking signs to
ensure that the area is taken to be lawfully available for the parking of vehicles, and the
ticket marking machine for the area must show, or be capable of showing, the fees fixed for
the area under paragraph 37(2)(b) in accordance with the parking authority guidelines made
under section 34.

Under the ACT equivalent of subsection 33(3) of that Regulation, such a declaration is a
disallowable instrument (within the meaning of the ACT Legislation Act).

Section 23 — Section 34 of the Road Transport (Safety and Traffic Management) Regulation

2017 (ACT)

This section modifies subsection 34(2) of the Road Transport (Safety and Traffic
Management) Regulation 2017 (ACT)(Cth) by substituting that subsection with text that
provides that parking authority guidelines under subsection 34(1) are a legislative instrument
(within the meaning of the Cth Legislation Act).

The purpose of this modification is to ensure that the guidelines are taken to be a legislative
instrument for the purposes of the Cth Legislation Act and therefore subject to the provisions
of that Act, including sunsetting and disallowance. This modification also ensures that
section 34 of that Regulation operates as intended as a law of the Commonwealth (see
subsection 10(1) of the Ordinance).

Subsection 34(1) of that Regulation requires the Minister administering the SOG
Administration ACT (as the road transport authority) to establish guidelines (referred to as
the ‘parking authority guidelines’) for the purposes of section 37 of that Regulation.

A person declared to be a parking authority for a stated area under subsection 33(1) may
only do things relating to a ticket parking scheme for that area in accordance with the
guidelines, such as fixing fees for the parking of vehicles in that area (see subsections 37(1)
and (2)).

Under the ACT equivalent of subsection 34(2) of that Regulation, such a declaration is a
disallowable instrument (within the meaning of the ACT Legislation Act).

Section 24 — Section 36 of the Road Transport (Safety and Traffic Management) Regulation

2017 (ACT)

This section modifies subsection 36(3) of the Road Transport (Safety and Traffic
Management) Regulation 2017 (ACT)(Cth) by substituting that subsection with text that
provides that the approval of an e-payment method (referred to as an ‘approved e-payment
method”) under subsection 36(1) is a notifiable instrument (within the meaning of the Cth
Legislation Act).
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The purpose of this modification is to ensure that such an approval is taken to be a notifiable
instrument for the purposes of the Cth Legislation Act and therefore subject to the provisions
of that Act. This modification also ensures that section 36 of that Regulation operates as
intended as a law of the Commonwealth (see subsection 10(1) of the Ordinance).

Subsection 36(1) of that Regulation authorises the Minister administering the SOG
Administration Act (as the road transport authority) to approve an e-payment method
(referred to as an ‘approved e-payment method’) for the driver of a vehicle to pay for the use
of a parking space in a ticket parking area. Subsection 36(4) defines ‘e-payment method’ in
this section as meaning a method for payment using an electronic device. This would
include, for example, payment using an electronic funds transfer system.

The approval of an e-payment method under subsection 36(4) would not deal with a matter
that is of a legislative character. For example, such an approval would not determine or alter
the content of the law, or directly or indirectly affect a privilege or interest, impose an
obligation or create a right (for example, impose an obligation to pay a fee). Rather, such an
approval would simply determine the kinds of approved method by which a driver of a
vehicle may pay the fee for using a parking space in a ticket parking area electronically. It is
necessary and appropriate for such an approval to be made as a notifiable instrument to
ensure that these kinds of approved method are made publicly available.

Under the ACT equivalent of subsection 36(3) of that Regulation, such a declaration is a
disallowable instrument (within the meaning of the ACT Legislation Act).

Section 25 — Section 64 of the Road Transport (Safety and Traffic Management) Regulation

2017 (ACT)

This section modifies section 64 of the Road Transport (Safety and Traffic Management)
Regulation 2017 (ACT)(Cth). Section 64 allows the road transport authority (read as the
Commonwealth Minister in the applied ACT road transport law in accordance with
subsection 11(2) of the Ordinance) to issue parking permits.

Subsection 25(1) modifies subsection 64(1) by substituting new subsections (1) and (1A).
New subsection 64(1) expands the areas for which a parking permit may authorise the
parking of a vehicle to include a ticket parking area (paragraph 64(1)(b)) and an open area
that is accessible to the public as defined by subsection 197(3) of the Road Transport (Road
Rules) Regulation 2017 (ACT)(Cth) (paragraph 64(1)(c)).

The types of parking permits that may be issued authorising the parking of a vehicle in a
ticket parking space in a ticket parking area include, for example, a construction zone
permit, where it may be more practical for a construction company to apply for a parking
permit authorising parking over a set number of days, rather than paying for individual
parking tickets every day.

The types of parking permits that may be issued authorising the parking of a vehicle on an
open area that is accessible to the public include, for example, special event parking permits
or construction zone permits. These parking permits would authorise the parking of a vehicle
on an open area that would otherwise be an offence under subsection 197(1) of the Road
Transport (Road Rules) Regulation 2017 (ACT)(Cth). These parking permits could be
issued for events such as Enlighten, where event vendors park on open areas on National

19

Authorised Version Explanatory Statement registered 28/02/2025 to F2025L00225



Land as part of the festivities. In these cases, the vendors are providing additional attractions
and amenities on National Land in a manner approved and monitored by the National
Capital Authority and so issuing a permit that exempts them from the offence under
subsection 197(1) of the Road Transport (Road Rules) Regulation 2017 (ACT)(Cth) is
appropriate to allow for public events on National Land.

Paragraph 64(1)(a) reflects the existing subsection 64(1) in the ACT law and ensures it is
also captured under the applied ACT road transport law.

New subsection 64(1A) provides that a fee may be determined, under section 96 of the Road
Transport (General) Act 1999 (ACT)(Cth), for the issue of a parking permit under paragraph
64(1)(b) or (c). Parking permits issued under paragraph 64(1)(a) may be issued free of
charge, but the types areas authorised for the parking of vehicle by a parking permit issued
under paragraph 64(1)(b) or (c) make the charging of fees for those permits appropriate.
This could be because the parking permit would allow for parking in an area that is already
subject to fees (such as a ticket parking area under paragraph 64(1)(b)) and so it is
appropriate that the holder of a parking permit also pays for parking in that area. The benefit
of the parking permit is that it could authorise (and pay for) parking over a set number of
days, rather than paying for individual parking tickets every day. For a parking permit issued
for the parking of a vehicle on an open area that is accessible to the public, the charging of
fees is appropriate to offset the damage that could be caused to National Land, or the
impediment of access to other areas of National Land, by parking vehicles on open areas of
National Land.

Subsection 25(2) modifies paragraph 64(2)(f) of the Road Transport (Safety and Traffic
Management) Regulation 2017 (ACT)(Cth) by substituting that paragraph with text that
provides that a parking permit issued under subsection (1) may be for a construction zone
permit or national institution volunteer permit, in addition to the existing paragraph (f)
special event parking permit.

Subsection 64(1) of that Regulation authorises the Minister (as the road transport authority)
to issue a permit (referred to as a ‘parking permit”) of a kind mentioned in subsection 64(2)
authorising the parking of a vehicle on a length of road or in an area designated by a permit
zone sign for use by holders of that kind of permit, in a ticket parking space in a ticket
parking area or on an open area that is accessible to the public. Parking permits may be issued
subject to conditions, must state when the permit expires and may state anything else that the
Minister (as the road transport authority) considers appropriate (see subsections 64(3) and

(4)).

This modification allows permits to be provided for parking in support of, or related to,
certain activities on National Land. A special event parking permit may be issued for events
organised by the National Capital Authority on National Land, or issued to event organiser
personnel for authorised events on National Land. A construction zone permit may be issued
to support construction works on National Land. A national institution volunteer permit may
be issued to volunteers of Canberra national institutions, for example, volunteers at the
National Gallery of Australia.
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Part 3 — Miscellaneous

Section 26 — Application of ACT Criminal Code

This section applies, for the purposes of subsection 7(2) of the Ordinance, the version of
Chapter 2 of the ACT Criminal Code that is in force as at the time the Rules commence.
This section is important to ensure that the version of Chapter 2 of the ACT Criminal Code
that applies to offences under the applied ACT road transport law can be specified to be the
same as, or as close in time as possible to, the version of the ACT road transport law that is
specified as the applied ACT road transport law in section 6 of the Rules. This is to ensure
as much consistency between the offences under the applied ACT road transport law on
National Land and the offences under the ACT road transport law on the rest of ACT land,
and the principles of criminal responsibility that underpin them, as is possible. This means
that, no matter where a person commits a parking offence in the ACT, there are
commensurate offence provisions and principles of criminal responsibility that apply to that
person.

Section 27 — Penalty unit amount

This section prescribes, for the purposes of subsection 14(4) of the Ordinance, that the
amount of a penalty unit for an offence in an ACT road transport law that is applied or
modified by Part 2 of the Rules is the amount specified as a penalty unit in section 133 of
the Legislation Act 2001 (ACT). The amount of the penalty unit is the amount specified in
that section at the time this section of the Rules commences.

This section of the Rules displaces the penalty unit amount specified in section 4AA of the
Crimes Act 1914 (Cth) (Crimes Act), which ordinarily applies to Commonwealth offences
(which offences against the applied ACT road transport law are; see subsection 10(1) of the
Ordinance), and instead specifies the amount specified in the ACT legislation. At the time
the Rules commenced, this amount was $160 for an individual and $810 for a corporation.
This is significantly lower than the amount specified in section 4AA of the Crimes Act at the
time the Rules commenced, which was $330 for an individual (for a body corporate, a court
may impose a pecuniary penalty 5 times the amount of the maximum pecuniary penalty that
could be imposed on an individual for the same offence; see subsection 4B(3) of the Crimes
Act).

The application of the ACT penalty unit amount, instead of the Commonwealth penalty unit
amount, is to ensure as much consistency between the offences under the applied ACT road
transport law on National Land and the offences under the ACT road transport law on the
rest of ACT land as is possible. This means that, no matter where a person commits a
parking offence in the ACT, there are commensurate offence provisions and penalty
amounts that apply to that person.

Schedule 1 — Map of National Land

Clause 1 — Map of National Land

This clause prescribes, for illustrative purposes only, a map that indicates certain areas of
National Land that are specified in the National Capital Plan as areas that have the special
characteristics of the National Capital to be Designated Areas for the purposes of subsection
10(1) of the PALM Act, as well as areas subject to an agreement between the NCA and
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another Commonwealth entity for the management of parking, in the National Triangle and
surrounding precincts.

The areas of National Land, to which the ACT road transport laws specified in the table in
subsection 6(4) apply, are specified in section 7.

Subclause (1) provides that the areas marked red on this map illustrate, but do not determine,
the areas of National Land designated in writing by the Minister administering Part IT of the
PALM Act as land required for the special purposes of Canberra as the National Capital (see
subsection 7(1)).

Subclause (2) provides that the areas marked green and blue on the map illustrate, but do not
determine, the areas of National Land to which agreements referred to in subsection 7(2)
may relate, which are agreements between the NCA and another Commonwealth entity for
the management of parking.

The notes to the subclauses state the currency of the map, which, at the time the Rules were
made, was current as of 18 February 2025.

22

Authorised Version Explanatory Statement registered 28/02/2025 to F2025L00225



Attachment B

Statement of Compatibility with Human Rights
Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011

Australian Capital Territory National Land (Road Transport) Rules 2025

This Disallowable Legislative Instrument is compatible with the human rights and freedoms
recognised or declared in the international instruments listed in section 3 of the Human Rights
(Parliamentary Scrutiny) Act 201 1.

Overview of the Disallowable Legislative Instrument

The Australian Capital Territory National Land (Road Transport) Rules 2025 (Rules) is
made under subsection 14(1) of the Australian Capital Territory (Road Transport) Ordinance
2025 (Ordinance). This subsection provides that the Minister administering the Seat of
Government (Administration) Act 1910 (SOG Administration Act) may, by legislative
instrument, make rules prescribing matters required or permitted by the Ordinance to be
prescribed by the rules, or necessary or convenient to be prescribed for carrying out or giving
effect to the Ordinance.

The purpose of the Rules is to apply, with and without modifications, laws of the Australian
Capital Territory (ACT) relating to road transport or parking to specified areas of National
Land for the purposes of subsection 8(1) of the Ordinance (referred to as ‘applied ACT road
transport laws’) to provide a legislative framework for the management of pay parking on the
National Land. The Rules also prescribe other matters necessary or convenient to be
prescribed for carrying out or giving effect to the Ordinance.

The Ordinance and the Rules remake the National Land (Road Transport) Ordinance 2014,
which is due to sunset on 1 April 2026 in accordance with the Legislation (Deferral of
Sunsetting—National Land (Road Transport) Ordinance) Certificate 2024.

Relevantly, applied ACT road transport laws apply to National Land, or to specified areas of
National Land, as laws of the Commonwealth (see subsection 10(1) of the Ordinance).
However, applied ACT road transport laws (with or without modifications) are to be
interpreted in the same way as the laws of the ACT (sections 6 of the Ordinance), and
Chapter 2 of the Criminal Code 2002 (ACT) (ACT Criminal Code) applies to all offences
against applied ACT road transport laws (section 7 of the Ordinance).

Human rights implications
The Rules engage, or has the potential to engage, the following rights:

e article 14(2) of the International Covenant on Civil and Political Rights (ICCPR) — the
right to the presumption of innocence;

e article 17 of the ICCPR — the right to privacy and reputation; and
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e article 18 of the ICCPR — the right to freedom of thought, conscience and religion or
belief.

Strict liability — the right to the presumption of innocence (Article 14(2) of the ICCPR)

Article 14(2) of the ICCPR provides that an accused has the right to be presumed innocent
until proved guilty according to law. The presumption of innocence is also a fundamental
principle of Australian common law. It imposes on the prosecution the burden of proving a
criminal charge and guarantees that no guilt can be presumed until the criminal charge has
been proved beyond reasonable doubt. Additionally, Part 2.6 of the ACT Criminal Code,
which is consistent with Part 2.6 of the Criminal Code Act 1995, contains provisions relating
to proof of criminal responsibility in respect of offences under laws of the ACT, including
that the prosecution bears a legal burden of proving every element of an offence relevant to
the guilt of the accused (see section 56 of the ACT Criminal Code).

So-called reverse onus provisions may be considered a limitation on the presumption of
innocence.

Strict liability offences engage and may limit the presumption of innocence because, for the
accused to be found guilty of such an offence, the prosecution is not required to prove fault,
such as intention, knowledge, recklessness or negligence, for any of the physical elements of
the offence (see subsections 23(1) and (2) of the ACT Criminal Code). However, the defence
of mistake of fact under subsection 23(3) is available. Additionally, the Road Transport
(Road Rules) Regulation 2017 (ACT)(Cth), as it applies on National Land, provides that it is
a defence to a strict liability offence against that regulation if the person proves the offence
was the result of an accident or could not have been avoided by reasonable efforts by the
person.

Strict liability offences will not necessarily be inconsistent with the presumption of innocence
where such an offence is reasonable, necessary and proportionate in pursuit of a legitimate
objective.

The Rules apply certain specified offences of ACT road transport laws, but principally the
offences relating to stopping under the Road Transport (Road Rules) Regulation 2017
(ACT)(Cth), to certain specified areas of National Land to which strict liability applies to all
or particular physical elements.

These offences pursue the legitimate objective of prohibiting the stopping of vehicles in
certain areas of National Land, either conditionally or unconditionally, to ensure vehicles are
parked in areas in which parking is permitted or to protect those areas from physical damage
and ensure that those areas remain accessible to the public.

Applying strict liability to the physical elements of these offences is reasonable, necessary
and proportionate in pursuit of this objective because requiring proof of fault of those
physical elements would undermine deterrence for parking in areas of National Land where
stopping is prohibited or not permitted. Applying strict liability is also necessary to ensure the
integrity of the regulatory regime for the management of areas of National Land required for
the special purpose of Canberra as the National Capital, particularly those areas for the
management of ticket parking. Users of roads on National Land will be put on notice by
notices or signs erected in or near those areas indicating designated locations where parking a
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vehicle in or near those areas is permitted, such as marked parking bays, to guard against
possible contraventions.

These offences will also not be punishable by imprisonment, but are instead subject to a
maximum criminal penalty of either 20 or 30 penalty units, depending on the offence, which
is relatively low in quantum and consistent with the ACT equivalents of these offences.

Certain specified enforcement powers of authorised persons — the right to privacy and
reputation and the right to freedom of thought, conscience and religion or belief (Articles
17 and 18 of the ICCPR)

Article 17 of the ICCPR provides for the right of every person to be protected against
arbitrary or unlawful interference with their privacy, family, home or correspondence, as well
as unlawful attacks on their honour and reputation. It also provides that a person has the right
to the protection of the law against such interference or attacks.

The right to privacy and reputation may be limited, provided that the interference with the
right is authorised by law and not arbitrary. In order for limitations not to be arbitrary, they
must be aimed at a legitimate objective and be reasonable, necessary and proportionate to that
objective.

Article 18 of the ICCPR provides for the right of everyone to freedom of thought, conscience
and religion, including freedom to have or to adopt a religion or belief of their choice, and
freedom, either individually or in community with others and in public or private, to manifest
their religion or belief in worship, observance, practice and teaching. However, under article
18(3), the freedom to manifest one’s religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety, order, health or
morals, or the fundamental rights and freedoms of others.

The Rules apply subsection 58(1) of the Road Transport (General) Act 1999 (ACT)(Cth),
which authorises an authorised person to require the driver of a vehicle to produce their
driver licence or state their name, date of birth or home address. If the driver fails to comply
with a request in respect of any of those things, they commit a strict liability offence subject
to a maximum penalty of 20 penalty units (see subsections 58(2) and (3)).

The Rules also apply subsection 58B(1) of that Act, which authorises an authorised person
to direct a person (referred to as the ‘directed person’) to remove anything that covers all or
part of their face to allow the authorised person to identify them in the execution of the
authorised person’s functions under the applied ACT road transport laws. If the directed
person fails to comply with a direction given under subsection 58B(1), the directed person

commits an offence subject to a maximum penalty of 30 penalty units (see subsection
58B(6)).

By requiring the driver to produce their driver licence, state their name, date of birth or
home address or remove a thing covering their face, these powers will require the provision
of personal information and may therefore limit the driver’s right to privacy.

These powers, which are prescribed by law, pursue legitimate objectives of enabling the
authorised person who made the request to:

e for the purposes of subsection 14A(1) of the Road Transport (Offences) Regulation
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2005 (ACT)(Cth), determine the name and home address of the driver, which is
information that is required to be set out in the infringement notice for any
infringement notice offence so that the notice may be served on them (see paragraph

14A(1)(c));

e for the purposes of section 10 of that Act, identify the ‘responsible person’ for the
vehicle (that is, the registered operator of the vehicle); and

e in requiring the removal of a thing covering a directed person’s face, such as a face
mask or a full-face motorcycle helmet, verify the identity of the directed person
against their driver licence or other identification.

The responsible person for a vehicle involved in an infringement notice offence must take all
reasonable steps to give the Minister (as the administering authority) sufficient information
to identify and locate the individual who was in possession or control of the vehicle at the
time of any infringement notice offence and, if the responsible person is served with an
infringement notice for the offence, it is presumed in any proceeding against the person for
the offence, unless the contrary is proved, that the responsible person was the individual in
possession or control of the vehicle at the time of the offence (see sections 33 and 53AA of
that Act).

Authorising authorised persons to require the driver of a vehicle to produce their driver
licence, state their name, date of birth or home address or remove a thing covering their face
are reasonable, necessary and proportionate in pursuit of these objectives because not
enabling authorised persons to identify, or verify the identity of, the driver of or the
responsible person for the vehicle involved in an infringement notice offence would
undermine deterrence for parking in areas of National Land where stopping is prohibited or
not permitted. Holistically, these rules for road users in areas of National Land are consistent
with the model Australian Road Rules, which aim to specify behaviour for all road users that
supports the safe and efficient use of roads in Australia.

Additionally, in holding a driver licence and driving into an area of National Land with
notices or signs erected in or near those areas indicating designated locations where parking
a vehicle in or near those areas is permitted, the driver of or responsible person for a vehicle
involved in an infringement notice offence must necessarily abide by, and further is on
notice of, the rules for road users in the part of Australia where they drive, including the
areas of National Land to which applied ACT road transport laws apply. Guidance from the
Parliamentary Joint Committee on Human Rights indicates that whether a person has a
reasonable expectation of privacy in the circumstances is relevant to the issue of determining
whether or not a legislative measure is permissible. A driver of or responsible person for a
vehicle should expect personal information relating to their identity will need to be provided
to authorities administering the rules for road users in the part of Australia where they drive
if they have contravened those rules.

In requiring the removal of a thing covering a directed person’s face under subsection
58B(1) of that Act, there is a constraint on the exercise of this power relating to the removal
of things worn for religious or cultural or medical reasons, which aims to preserve the
freedom to manifest the person’s religion or beliefs to the extent to which it is necessary to
protect public safety or order in the legislative framework for the management of pay
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parking on National Land. If the thing the directed person is directed to remove is worn by
the person for genuine religious or cultural reasons, such as a full-face headscarf as an
expression of the person’s faith, the directed person may ask the authorised person to allow
the directed person to remove the thing either in front of an authorised person who is the
same sex as the directed person, at a place or in a way (or both) that gives the directed
person reasonable privacy to remove the thing, or both (see subsections 58B(2) and (3)).

Additionally, it is a defence to a prosecution for an offence against subsection 58B(6) if the
directed person, as the defendant, proves that the directed person had a medical reason for
not removing the thing covering all or part of the directed person’s face (see subsection
58B(8)).

Before an authorised person is able to lawfully exercise the power in subsection 58(1) or
58B(1) (or any other power under an applied ACT road transport law), the authorised person
must first show the identity card with which they have been issued that states they are an
authorised person for the purposes of applied ACT road transport laws to the person in
relation to whom the authorised person will exercise the power (see sections 20 and 21).

Conclusion

The Rules are compatible with human rights because, to the extent that the Rules may limit
human rights, those limitations are reasonable, necessary and proportionate to the pursuit of
legitimate objectives.
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