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TELECOMMUNICATIONS (CONSUMER PROTECTION AND
SERVICE STANDARDS) BILL 1998

TELECOMMUNICATIONS (UNIVERSAL SERVICE LEVY)
AMENDMENT BILL 1998

OUTLINE
The Telecommunications (Consumer Protection and Service Standards) Bill 1998 (the
Bill) brings together the consumer protection measures that were contained in the
Telecommunications Act 1997 to provide greater visibility and clarity. It also
provides for new powersin relation to compliance to reflect the proposed sale of
Telstra.
The proposed Government Amendments:

e amend Part 2 of the Bill to include a digital data service obligation in the universal
service regime,

e amend Part 5 of the Bill to improve the operation of the customer service guarantee
arrangements; and

¢ introduce anew Part 9A of the Bill to regulate telephone sex services.
The proposed Requests for Amendments make amendments to:

e clause 69 of the Bill (dealing with levy credit balance of a participating carrier for
afinancial year);

e clause 85 of the Bill (dealing with levy distribution to a universal service
provider); and

¢ thelong title of the Telecommunications (Universal Service Levy) Act 1997,

consequential upon the amendments to the Bill to include adigital data service
obligation in the universal service regime.

Digital data service obligation

The amendments to Part 2 of the Bill (Amendments (1) to (4) and (6) to (36)) give
effect to the Government’ s election commitment to legislate to include in the
universal service obligation:

e accessto a64 kbpsISDN service on demand for 96% of the population;

o for the 4% not able to access ISDN on demand, the provision of an on-demand
Internet-based asymmetric satellite service that delivers a satellite downlink



service comparable to the 64 kbps ISDN service; and reimbursement of up to 50%
of the price of purchasing the necessary satellite receiving equipment.

In essence, the amendments insert new provisions into the Bill to include a separate
‘digital data service obligation” within the overall universal service regime.

The amendments provide for a‘general digital data service' to be provided by a
‘general digital data service provider’ in areas specified by Ministerial determination.
Thisisthe ISDN equivalent service required to be available to 96 per cent of the
population.

A ‘specia digital data service' isalso to be provided by a‘special digital data service
provider’ in areas specified by Ministerial determination. Thisdigital data service
will provide a comparable 64 kbps data delivery service to the 4 per cent of the
population unable to receive an ISDN service.

Funding arrangements will provide for a subsidy to be paid for the equipment
necessary to receive the ‘ special digital data service'. This subsidy will be funded by
the industry as part of modified universal service levy arrangements.

A new Division 4A will beinserted in Part 2 to require the preparation of digital data
service plans.

A new Division 5A will be inserted to enable price control arrangementsto apply to
the digital data service obligation.

Customer service guarantee

Part 5 of the Bill continues the operation of the customer service guarantee (CSG)
arrangements contained in Part 9 of the Telecommunications Act but also enables the
ACA tolook proactively into systemic problems (eg. consistent faultsin a particular
geographic area) and direct a carriage service provider about the thingsit should do to
ensure those problems do not recur.

The proposed Government Amendments enhance the operation of the CSG, with
effect 6 months after the commencement of the Bill, by providing arrangements for:

¢ the automatic payment of damages to customersin relation to a contravention of
the CSG without the customer having to make a specific claim for payment
(Amendment (37)); and

e aright to contribution to damages where the contravention of the CSG iswholly or
partly attributable to the acts or omissions of another carriage service provider
(Amendment (38)).

Telephone sex services

Amendments (5) and (39) deal with the regulation of telephone sex services.



Amendment (5) amends the simplified outline to the Bill to indicate that the Bill will
regulate tel ephone sex services.

Amendment (39) introduces a new Part 9A into the Bill containing detailed provisions
for the regulation of these services. Part 9A will prohibit unacceptable conduct by
telephone sex service providers, and carriage service providers, in relation to
telephone sex services. This new Part isintended to address community concerns that
telephone sex lines are too easily accessed by children of standard telephone service
customers.

Under the proposed amendments, before a telephone sex service which is billed on a
telephone account is supplied, the phone customer must have agreed in writing to the
supply of telephone sex services and been issued with a personal identification
number (PIN) or some other means of limiting access by others to the telephone sex
service. Such serviceswill have to be supplied from a special number range (eg. 1901
numbers).

If acarriage service provider engages in unacceptable conduct in relation to a
telephone sex service, charges for the service will not be able to included in a bill sent
by or on behalf of the provider to the customer concerned.

The supply of other goods and services will not be able to be tied to the supply of a
telephone sex service.

These arrangements are not proposed for the purpose of closing down the telephone
sex industry. The arrangements allow the industry to operate by providing for the
services to be supplied where telephone customers have ‘ opted-in’ or where the
telephone sex service customer pays for the service otherwise than by the telephone
account, for example by using a credit card.

Telephone sex service providers and carriage service providers will have a period of 6
months after the commencement of the Bill to put arrangementsin place to enable
them to comply with Part 9A.

The regulations will be able to prohibit or regulate the supply, advertising or
promotion of a specified telephone sex service.

FINANCIAL IMPACT STATEMENT

It is expected that the proposed Government amendments and Requests for
Amendments will not have any significant financial impact on Commonwealth
expenditure or revenue.



REGULATION IMPACT STATEMENT

Problem identification

Digital Data Services

Whilst the majority of households and businessesin Australia are technically capable
of accessing digital data services such as the Internet, there are significant variations
in the data rates that are achieved and hence the applications that are available for use.
A number of factors affect the data rate that can be achieved by each user, including
the type of customer equipment being used, the data capacity of the Internet Service
Provider’s equipment and the Internet itself. However, amajor factor isthe quality
and structure of the carrier network.

The mgjority of datatraffic is carried over the Public Switched Telephone Network
(PSTN) which was originally designed to provide voice grade services only
(equivalent to 2.4kbps). The PSTN can however provide data rates of 28kbps or more
in certain circumstances. The data rate capability of the PSTN in rural and remote
areas of Australiais generally significantly lower than in urban and provincia areas.

Users can also choose to subscribe to an ISDN service, instead of the PSTN, which
provides two data channels at 64kbps. The Telecommunications Act 1997 includes a
requirement (section 66) that Telstra should, by 31 December 1998, be able to make
available to at least 96% of the population a carriage service that provides adigital
data capability broadly comparable to the capability provided by a 64kbps ISDN data
channel.

The Telecommunications Act 1997 also required a review to be conducted by
September 1998 into whether such a data capacity should be prescribed as part of the
Universal Service Obligation (USO). The Digital Data Inquiry, conducted by the
ACA, concluded that the costs to the community of upgrading the USO to thislevel
of data capacity would outweigh the benefits to the community. The review also
noted that ISDN or broadly comparable data services would be available to all people
in Australia either through Telstra meeting its licence condition, or through the
introduction of new satellite based data services. Telstra had planned to commence a
satellite data service at the end of 1998 however it is now expected to commence
commercialy in mid-1999.

In response to the review report the government announced, during the election
campaign, the following commitments:

The Coalition will legislate to include in the Universal Service Obligation arequirement to provide a
64 kbps ISDN service on demand to at least 96 per cent of the Australian population (the ‘non-satellite
64 kbps service').

The Coalition will legislate to include in the Universal Service Obligation a requirement that from 1
July 1999 the universal service provider make available to any Australian not able to obtain a 64 kbps
ISDN service on demand, abroadly comparable 64 kbps digital data service using satellite technology
to provide the downlink from the Internet (‘the satellite 64 kbps service’).



The Coadlition will include in the Universal Service Obligation a requirement that anyone not able to
receive the non-satellite 64 kbps service must, upon purchase of the satellite receiving equipment
necessary to use the satellite 64 kbps service (typically adish, acard inserted into the user’s PC, a CD-
ROM and associated wiring), be reimbursed for 50 per cent of the cost of purchase. This subsidy will
be funded under the Universal Service Obligation.

Telephone Sex Services

Under current arrangements telephone sex lines are too easily accessed by children of
standard telephone service customers. This may result in children being exposed to
material of an ‘adult’ nature and telephone subscribers receiving large bills for
services they did not want or authorise.

Customer Service Guarantee (CSG)

@ Customers are not receiving damages to which they are entitled because of
their failure to claim; and

(b) carriage service providers who are reliant on other carriage service providers
for infrastructure and interconnection may be liable to pay damagesto their
customers under the CSG when the fault lies with another carriage service
provider.

Specification of the desir ed objective

Digital Data Services

Digital data services are available to all peoplein Australiawherever they reside or
carry on business.

Telephone Sex Services

Telephone sex services should only be accessible by customers who have agreed in
writing to supply of those services and who have been issued with personal
identification numbers (PIN) or some other means of limiting access by others.

Customer Service Guarantee (CSG)

@ Customers should automatically receive damages to which they are entitled
under the CSG without the need to lodge a claim; and

(b) the cost of damages should be borne by the carriage service provider
responsible for the fault.



| dentification of options

Digital Data Services

Option 1. Allow the market to provide services.

As noted above, the ACA Digital Data Inquiry noted that ISDN or comparable
services would be available to all peoplein Australiain the near future. Several
carriers have indicated an intention to operate digital data services by satellite.

Telstra also continues to progressively upgrade its network to make ISDN available to
more customers.

However, there is concern among rural interests that the timetable for provision of
these services should be ensured. The government therefore made an election
commitment to take action through the USO mechanism to ensure that services are
made available. Without Government action the provision of aserviceto all
consumers could not be guaranteed and aspects of the USO regime, such asthe
requirement to produce a USO Plan, would not apply. Inclusionin the
Telecommunications Act would also allow price controlsto be applied at a future date
if considered necessary. The election commitment aso included the provision of a
subsidy for the cost of customer equipment for the satellite service, and this could not
be provided without government intervention.

Option 2: Legislateto include a digital data service obligation in the Univer sal
Service Obligation.

New provisions could be included in the Universal Service Regime to provide for, as
adigital data service obligation, the provision of ISDN comparable servicesto at least
96% of the population and an obligation to make services which are capable, at a
minimum, of delivering data at a data transmission speed comparable to the 64kbps
service to the remainder of the population. The terms and conditions of the digital
data service obligation would be similar to those applying to the current standard
telephone service USO. The cost of the subsidy for customer satellite equipment
would be included in the USO cost which is shared among tel ecommuni cations
carriers. Although the government has proposed that the USO cost be capped for
1999-2000, the digital data cost will be separately calculated and added to the capped
amount.

This option would provide all Australians with access to a service able to deliver most
Internet and other data services. However, the satellite service would be an
asymmetric service with a higher data rate to the consumer than from the consumer to
other users. This may not meet the full needs of a small proportion of consumers with
access only to the asymmetric service, particularly businesses, who wish to send large
volumes of data aswell asto receiveit



Option 3: Amend legidlation to require an upgrade of Telstra’s customer access
network to enable | SDN to be delivered to all householdsin Australia.

An aternative option to achieve the objective would be to upgrade the network to
ensure that all people in Australia can have access to symmetrical high data speed
services wherever they live. This option would, however, be very expensive. The
ACA review estimated the capital cost at $800 million assuming current takeup rates.
That cost would increase if takeup rates increased. If the obligation was not included
in the USO but borne entirely by Telstrait would be passed on to Telstra customers.

If it was included in the USO some of the cost would be passed on to other carriers. It
would have a negative impact on the competitiveness of carriers and reduce
competition in the telecommunications industry. Ultimately the cost would be passed
on to consumers.

This option would not be consistent with the election commitment. The upgrade
would take time to implement and improved services would not be available in all
areason 1 July 1999 as proposed.

Moreover, the ACA inquiry found that most customers do not require an ISDN
equivalent level of services. Current takeup levels of ISDN services indicate they
represent less than 1% of total fixed line services, suggesting that such an expensive
upgrade would benefit only avery small proportion of consumers to the cost of the
community generally. Many can access the data they need on the PSTN or do not
require data services. The cost of this option, the ACA found inits digital data
review, would outweigh the benefits to the community in the order of $155 million to
$344 million over aten year period.

Telephone Sex Services

Option 1: L eave to the telephone sex industry/telecommunications suppliers
to self-regulate.

Current arrangements are largely self-regulatory, but neither the telecommunications
carriage service providers nor the telephone sex service providers have demonstrated
that they are able to appropriately balance their commercial interests and social
responsibilities on their own. At present 1900 sex services are accessible by anyone
who picks up atelephone and are automatically charged to the subscriber’ s telephone
bill. The content of these linesis the equivalent of the ‘R’ rating for films and
literature which are restricted to adults over 18 years. It seemsinconsistent to allow
unrestricted accessto ‘R’ rated material ssmply because it is delivered by telephone.

Option 2: Limit accessto telephone sex services

The Bill proposes to restrict access to telephone sex services to customers who agree
in writing to supply of these services and who have been issued with a PIN or some
other meansto limit access. Thiswould not close down the telephone sex industry
but would limit the likelihood of children accessing the services.



Option 3: Limit accessto all premium charge 1900 services

Telephone subscribers already have an option to bar access to 1900 numbers by
contacting their carrier/service provider if they are concerned about unauthorised
access to these services generating large bills. Delivery of these servicesisa
legitimate business activity and they provide afar wider range of services than
telephone sex. Consumers are able to assess the risks of financial loss and to make
decisions accordingly. The telephone sex services are a particular concern to the
community because the content is not suitable for children and warrant separate
treatment.

Option 4: Ban the supply of telephone sex services entirely.

While aban would eliminate the risk of inappropriate access to these services by
children, it would also be inconsistent with supply of similar adult material being
permitted in cinemas, bookshops etc with appropriate restrictions to limit access by
children.

Customer Service Guarantee (CSG)

@ Option 1 isto leave the current arrangement unchanged and Option 2 isto
legidate for an automatic payment.

(b) Option 1 would be to leave the liability for CSG damages payments as a
matter for commercial negotiation between carriage service providers, Option
2 might be to make a voluntary industry code through the ACIF process; and
Option 3 isto legislate aright to contribution between carriage service
providers.

Assessment of impacts (costs and benefits) of each option

Digital Data Services

Option 1 would most likely meet the desired objective. It would have no adverse
impact on carriers who would continue to develop their services on acommercial
basis. It would also have no positive or negative impact on consumers who do not
need adigital data service, or on the ACA which would not be required to take any
additional action to regulate or monitor the implementation of services. For
consumers who want a digital data service but are currently unable to get one,
however, it would not ensure that the service will be provided to all parts of Australia
in areasonable timeframe, and they would not receive a subsidy on the cost of
equipment.

Option 2 would also meet the objective but would have some impacts on
stakeholders. The impact on carriers would be minor: the designated digital data
service provider(s) would be required to prepare digital data service plans and comply
with other provisions of the universal service regime; al carriers would be required to
share the cost of providing equipment subsidies to satellite service customers but this
cost is expected to be small relative to the existing USO cost (about $2m depending



on take up rate). Asthe carrier with the largest share of the market, Telstrawould
bear most of the cost. The effect on customers who do not want data services would
also be minimal. Itisunlikely that the additional cost of the equipment subsidy
would have an impact on overall telecommunications prices. Consumers who do
want the service would have a guarantee of its availability, and access to a subsidy for
satellite equipment. There would be some impact on the ACA which would be
required to monitor delivery of the digital data service plan and implement cost
sharing arrangements for the equipment subsidy.

Option 3 would clearly achieve the objective but would involve high costs and major
impacts on all stakeholders. For Telstrathere would be a need for major capital
expenditure and expansion to achieve the objective. If implemented as part of the
USO, a share of the cost would be borne by other carriers and may affect their
commercia viability. Consumerswho want adigital data service would obtain a
benefit but would also be subject to higher telecommunications charges to cover the
capital costsinvolved. The cost of accessto data servicesis aso likely to be higher
than it otherwise would have been to take account of the need to provide a service to
consumersin remote areas. Consumers who do not want a digital data service will be
disadvantaged. The cost of upgrading the network would be passed on to all
telecommuni cations consumers, yet, for the immediate future, only afew will use the
serviceit provides. The ACA will have additional responsibilities and costsin
regulating the obligation and assessing the costs to be shared among carriers. The
ACA’s costs are also passed on to carriers through licence fees.

Telephone Sex Services

The economic cost of the options escal ates from Option 1 (the least restrictive on
industry) to Option 4 (the most restrictive). The benefits also arguably increase, but
the additional protection for children from Options 3 and 4 over Option 2 are
comparatively minor. Option 3, however, will have a severe impact on the businesses
operating non-telephone sex services using premium service numbers (such as 1900)
and reduce consumer choice. Option 4 would eliminate the telephone sex service
industry and the rights of legitimate users of those services to continue to use those
services.

Customer Service Guarantee (CSG)

@ Under current arrangements customers must first be aware of their CSG rights
and make a claim before carriage service providers are liable for damages.
Whileit is arguable that some customers do not claim because they are not
unhappy with the service even when a breach of a CSG standard occurs, it is
more likely that customers are not sufficiently aware of their entitlement to
damages. To the extent that carriage service providers are avoiding damages
payments then the incentive for them to meet the CSG standardsis
diminished.

(b) Thereisaconcern in industry that carriage service providers (CSPs) who are
substantially dependent on another CSP may be unfairly burdened by liability
for CSG damages to their customers where the fault lies in the network of
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another carriage service provider. While this could be handled in contract
negotiations between carriage service providers, there is a concern that the
negotiations are likely to unreasonably favour the
infrastructure/interconnection provider. ACIF processesto develop a
voluntary industry code would be unlikely to be effective because consensus
on liability would be difficult to achieve in the absence of a principle
established in legislation. The ACIF processis better fitted to establishing
administrative arrangements between carriage service providers to implement
the principle established in legislation. It isimportant that any arrangement to
address these concerns should not require the customer to establish
relationships with two CSPs (ie the customer owed CSG damages should not
have to apply to the second CSP).

Consultation

Digital Data Services

There has been consultation over an extended period with major carriers about the
technical options for providing data services and likely costs, particularly in the
context of the ACA’s digital datareview.

Telephone Sex Services

A Senate Committee reported on thisissue in 1992 and recommended restrictions on
access to the then 0055 telephone sex services. These services have since been
migrated to the 1900 series with some subsequent relaxation of the restrictions which
were recommended. The proposed amendments are consistent with the objectives of
the Senate Committee’ s recommendationsin 1992.

Customer Service Guarantee (CSG)

These proposals were discussed in evidence before the Senate Committee Inquiry into
the Telstra Sale Bills which took submissions and heard witnesses and derive from
the Government’ s consideration of the Committee’ s report.

Conclusion and recommended option

Digital Data Services

Option 2 is the recommended option. It will make data services available to all
Australians, and provide assurance to regional areas that services will be available,
but will not impose a significant cost burden on the community.

Telephone Sex Services

Option 2 is recommended because it will provide appropriate protection from
exposure to the content of telephone sex services for children in a manner consistent
with the community’ s handling of this material delivered by other media.
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Customer Service Guarantee (CSG)

@ Option 2 is recommended because automatic payment is more equitable and
enhances the incentive for CSPs to meet the CSG standards.

(b) Option 3 is recommended because it establishes in legislation the principle
that the CSP responsible for the breach should ultimately be liable, but it does
not require the customer to establish a second relationship with the CSP
responsible for the breach.

I mplementation and review

Digital Data Services

The arrangements will be implemented from 1 July 1999. In keeping with the
government’ s policy of regular policy review, the digital data service obligation will
be reviewed as part of the general review of the telecommunications legislation duein
2002. In addition there will be areview of USO funding arrangements during 1999.

Telephone Sex Services

Carriage service providers and telephone sex service providers will have six months
after the commencement of the Bill within which to put in place arrangements which
will enable them to comply with Part 9A. The Act will be reviewed in 2002.

Customer Service Guarantee (CSG)

The provisions will come into effect 6 months after the commencement of the Bill.
Thiswill afford carriage service providers an opportunity to put arrangementsin place
to ensure that they can comply with the provisions. Carriage service providers may
need to improve their systems to provide for automatic payment to customers for CSG
breaches. The Act will be reviewed in 2002.

NOTESON AMENDMENTS

AMENDMENTS (1) TO (3)

Amendments (1) to (3) make consequential amendments to the commencement
provision in clause 2 of the Bill as aresult of proposed amendments relating to the
digital data service regime.

Subclause 2(2), as proposed to be amended, will provide that certain definitions that
are used in Part 2 (dealing with the universal service regime and the digital data
service regime) as well as Part 2 itself and Part 3 (dealing with the National Relay
Service) will commence on 1 July 1999.
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Thiswill ensure that Parts 7 and 7A of the Telecommunications Act 1997 will apply
in relation to the 1998-1999 financial year and that Parts 2 and 3 of this Bill will
apply to subsequent financial years.

AMENDMENTS (4) AND (5)
Clause 4 of the Bill sets out asimplified outline of the Bill to assist readers.

Amendment (4) amends the simplified outline to indicate that one of the objects of the
universal service regime will be to ensure that al people in Australia, wherever they
reside or carry on business, should have reasonable access, on an equitable basis, to
digital data services.

Amendment (5) amends the simplified outline as a consequence of Amendment (39).
Amendment (39) will introduce a new Part 9A of the Bill to regulate telephone sex
Sservices.

AMENDMENT (6)

Amendment (6) amends the definitions contained in subclause 5(2) of the Bill asa
consequence of the proposed amendments dealing with digital data services.

Subclause 5(1) of the Bill provides that unless the contrary intention appears,
expressions used in the Bill and in the Telecommunications Act have the same
meaning in the Bill asthey have in that Act.

Subclause 5(2) sets out other definitions mainly for the purposes of Part 2 of the Bill
(dealing with the universal service regime) and Part 6 of the Bill (dealing with the
Telecommunications Industry Ombudsman).

AMENDMENTS (7) TO (11)

Clause 8 of the Bill sets out asimplified outline of Part 2 of the Bill which deals with
the universal service regime.

Amendment (7) amends the simplified outline to provide that one of the objects of the
universal service regime isto ensure that all peoplein Australia, wherever they reside
or carry on business, should have reasonable access, on an equitable basis, to digital
data services.

Amendments (8) to (11) amend the simplified outline to provide that the elements of
the universal service regime include:

« the specification of the universal service obligation and the digital data service
obligation;

 thedeclaration of universal service providers and digital data service providers;
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 the carrying out of universal service plans and digital data service plans; and

» theregulation of universal service charges and digital data service charges.

AMENDMENTS (12) TO (14)

Amendments (12) to (14) make amendments to clause 9 of the Bill, which sets out the
objects of Part 2 of the Bill, to include reference to digital data services.

The effect of the amendments is that the objects of Part 2 include giving effect to the
following policy principles:

o al peoplein Australia, wherever they reside or carry on business, should have
reasonable access, on an equitable basis, to digital data services;

e thedigital data service obligation described in proposed section 19A should be
fulfilled as efficiently and economically as practicable; and

e certain costs associated with fulfilling the digital data service obligation should be
shared amongst carriers.

AMENDMENT (15)

Amendment (15) inserts a new clause 12A to define digital data services.

For the purposes of the Bill, adigital data service will be either a general digital data
service or aspecia digital data service (subclause 12A(1)).

For the purposes of the Bill, subclause 12A (2) defines ageneral digital data service to
be a carriage service that provides adigital data capability broadly comparable to that
provided by a data channel with a data transmission rate of 64 kilobits per second
supplied to end-users as part of the designated rate ISDN service. Thisdefinitionisa
replication of the carriage service definition under subsection 66(1) of the
Telecommunications Act 1997. The genera digital data service can be likened to the
ISDN service currently available to 96% of the Australian population, as required by
licence condition issued under paragraph 66(1)(b) of the Telecommunications Act.

For the purposes of the Bill, subclause 12A (3) defines a special digital data service as
acarriage service that provides for a capability for the delivery of digital datato an
end-user broadly comparable to the corresponding capability provided by a data
channel with a data transmission speed of 64 kilobits per second supplied to end-users
as part of the designated basic rate ISDN service. The special digital data service can
be likened to an asymmetric service that provides a data capability in one direction
(that is, to the end-user) broadly comparable to 64 kilobits per second with alesser
datarate return service. The Australian Communications Authority, in its report
Digital Data Inquiry: Public inquiry under section 486(1) of the Telecommunications
Act 1997, in August 1998, noted that satellite based data delivery systems are
expected to be available in the near future that will provide a data rate capacity
comparable to an ISDN line or a 56 kilobit per second modem. It isintended that
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these types of asymmetric data services will meet the requirements of subclause
12A(3). Nothing in subclause (3), however, isintended to prevent a symmetric
service (that is, one capable of providing the same data transmission capability in both
directions) from meeting the requirements of that subclause.

Subclause 12A (4) defines the term * designated basic rate ISDN service'. To provide
definitional certainty, the intention of this subclause isto refer to abasic rate ISDN
service that Telstra actually supplied immediately before 1 July 1997, that service
being Telstra’ s ISDN service that is compliant with ETSI standards. ETSI has
produced an extensive suite of standardsin relation to ISDN and it is not intended that
the carriage service supplied by a digital data service provider to provide the required
digital data capability need comply with those standards.

Subclause 12A (5) explains how the comparability of digital data capability isto be
determined. Subclause 12A(5) provides that for the purposes of subclause 12A(2),
the determination of the comparability of the digital data capability of a carriage
service isto be based solely on a comparison of the data transmission speed available
to an end-user of the service.

AMENDMENT (16)

Amendment (16) inserts a new clause 14A dealing with the supply of digital data
services.

Clause 14A isadefinition provision that sets out what isincluded in areference to the
supply of adigital data service (for example, subclauses 19A(3) and 19A(5)) and
thereby provides a means of adding further requirementsto the digital data service
obligation (DDSO).

A referencein Part 2 of the Bill to the supply of ageneral digital data service will
include areference to the supply of:

e customer equipment specified in the regulations; and
e other goods of akind specified in the regulations; and
e services of akind specified in the regulations;

where the equipment, goods or services, as the case may be, are for use in connection
with the general digital data service and the supply complies with such requirements,
restrictions or conditions as may be specified in the regulations (subclause 14A(1)).

The regulations will be able to require that the supply of a specified kind of customer
equipment be by way of hire. If those regulations impose such aregquirement, Part 2
of the Bill will have effect, in relation to the customer equipment concerned, asif a
reference to ‘supply’ were areference to supply by way of hire (subclause 14A(2)).

The regulations will also be able to require that specified customer equipment is to be
supplied on the basis that the customer concerned entersinto alegally enforceable
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agreement containing such terms and conditions relating to the ownership, possession,
location, disposal or use of the equipment, as are specified in, or ascertained in
accordance with, the regulations (subclause 14A(3)).

Subclauses 14A(2) and (3), will not, by implication, limit paragraph 14A(1)(e)
(subclause 14A(4)).

A referencein Part 2 of the Bill to the supply of a special digital data service will
include a reference to the supply of:

e customer equipment of akind specified in the regulations; and
e other goods of akind specified in the regulations; and
e sarvicesof akind specified in the regulations;

where the equipment, goods or services, as the case may be, are for use in connection
with the special digital data service and the supply complies with such requirements,
restrictions or conditions as may be specified in the regulations (subclause 14A(5)).

The regulations will be able to require that the supply of a specified kind of customer
equipment isto be by way of hire. If those regulations impose such a requirement,
Part 2 of the Bill will have effect, in relation to the customer equipment concerned, as
if areferenceto ‘supply’ were areference to supply by way of hire (subclause
14A(6)).

The regulations will also be able to require that specified customer equipment isto be
supplied on the basis that the customer concerned entersinto alegally enforceable
agreement containing such terms and conditions relating to the ownership, possession,
location, disposal or use of the equipment, as are specified in, or ascertained in
accordance with, the regulations (subclause 14A(7)).

It isintended that regulations will require the supply of customer equipment
associated with the special digital data service (such as a satellite dish, associated
wiring and a card inserted into the customer’ s personal computer) and that a subsidy
exist for a proportion of the costs of that equipment. To ensure the integrity of that
subsidy scheme, certain restrictions may be imposed on the supply of the customer
equipment, including on the ownership, possession, location, disposal or use by the
customer of equipment that has been subsidised.

Subclauses 14A(6) and (7), will not, by implication, limit paragraph 14A(5)(e)
(subclause 14A(8)).

AMENDMENT (17)

Amendment (17) inserts a new Division 2A of Part 2 of the Bill to provide for a
digital data service obligation (DDSO).
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The DDSO involves ageneral digital data service, equivalent to an ISDN service, to
be available on request to at least 96% of the Australian population. The DDSO aso
requires a special digital data service, with a data transmission speed comparable to
64 kilobits per second, to be available on regquest to those persons unable to receive a
general digital data service. The DDSO is designed to ensure that a minimum digital
data service is reasonably available to all peoplein Australia

As an adjunct to imposing this obligation on the telecommunications industry, Part 2
also provides for the funding by telecommunications carriers of certain losses
incurred in fulfilling the DDSO. It isintended that these losses will relate to the costs
of supplying the equipment necessary to receive the special digital data satellite
service at a subsidised rate and any other losses which may be specified in regulations
(under proposed clause 61A). Contributionsto DDSO losses are levied under the
Telecommunications (Universal Service Levy) Act 1997.

The digital data service regime has key characteristics of the existing universal
service regime under Part 2 of the Bill:

1. the definition of the DDSO;

2. identification of digital data service providers and participating carriers;

3. plansrelating to the fulfilment of the DDSO;

4. flexibility to implement price controls on services supplied under the DDSO,;

5. the calculation of digital data costs, that is, the costsincurred in fulfilling the
DDSO;

6. the calculation of participating carriers' contributions to the net universal service
cost (which include digital data costs);

7. the making of assessments;
8. the disclosure of information about the basis and methods of an assessment; and
9. collection, recovery and payment of levy.

Provisions relating to compliance, enforcement, penalties, inquiries, investigations,
monitoring and reporting are relevant to the digital data universal service regime and
are located in the Telecommunications Act.

Under clause 1 of Schedule 1 to the Telecommunications Act, as proposed to be
amended by the Telecommunications L egislation Amendment Bill 1998, compliance
with that Act and this Bill, and thus including the digital data service amendmentsto
beincluded in Part 2 of this Bill, is a standard carrier licence condition. Section 68 of
the Telecommunications Act provides that a carrier must not contravene a condition
of acarrier licence held by the carrier and that thisis acivil penalty provision. Part
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31 of the Telecommunications Act provides for pecuniary penalties for breaches of
civil penalty provisions.

Under Part 25 of the Telecommunications Act, the ACA, at the Minister’s direction or
of itsown volition, may hold public inquiries about certain matters relating to
telecommunications. Such an inquiry may deal with the digital data service regime.
In particular, the Minister could direct the ACA to undertake a public inquiry about
the adequacy of adigital data service provider’s draft digital data service plan.

Under Part 26 of the Telecommunications Act, as proposed to be amended by the
Telecommunications Legislation Amendment Bill 1998, a person may complain to
the ACA about, amongst other things, a contravention of the Telecommunications Act
or this Bill, including a contravention of the digital data service regime to be included
in Part 2 of this Bill and in particular, afailure to take all reasonable steps to fulfil the
DDSO, or to comply with adigital data service plan. The ACA has the power to
investigate such a complaint.

Under section 105 of the Telecommunications Act, as proposed to be amended by the
Telecommunications Legislation Amendment Bill 1998, the ACA must monitor, and
report each year to the Minister on the performance of carriers, including the
adequacy of each digital service providers compliance with its obligations under Part
2 of this Bill. The ACA has powers to require records to be kept and to gather
information (Part 27 of the Telecommunications Act) that will assistitinits
performance of its monitoring and reporting functions.

This Bill sets out the legislative framework for the delivery of the Digital Data
Service Obligation for the 1999-2000 financial year and subsequent financial years.
In terms of the servicesit requiresto be delivered, the Bill increases existing service
obligations.

Division 2A—Digital data service obligation
Clause 19A - Digital data service obligation

Clause 19A isadefinitional clause which, because it defines the digital data service
obligation, isakey provision of Part 2 of the Bill.

Subclause 19A(1) provides that for the purposes of the Bill, the digital data service
obligation (DDSO) is the obligation:

e toensurethat either:
— genera digital data services; or
— gspecia digital data services,

are reasonably accessible to all peoplein Australia on an equitable basis, wherever
they reside or carry on business;
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e to ensurethat general digital data services are reasonably accessible to at least 96%
of the Australian population on an equitable basis; and

e toensurethat special digital data services are reasonably accessible to the
remainder of the Australian population on an equitable basis.

The general digital data service obligation is defined in subclause 19A(2) asthe
obligation to ensure general digital data services are reasonably accessible to al
peoplein general digital data service areas on an equitable basis.

The special digital data service obligation is defined in subclause 19A(4) asthe
obligation to ensure that special digital data services are reasonably accessible to al
peoplein special digital data service areas on an equitable basis.

Subclause 19A therefore provides a broad conceptual definition of the digital data
service obligation: peoplein Australia are to have reasonable access to certain
specified digital data services. In relation to the concepts of ‘reasonably accessible’
and ‘equitable basis' referred to in subclause 19A(2) and (4), it should be noted that
these concepts are intended to relate primarily to access in geographical terms and
equity in terms of equality of opportunity, rather than concepts of affordability.

This broad conceptual obligation is backed up by afurther part of the obligation under
clause 14A, namely to supply customer equipment or other goods or services
necessary to achieve the objective of ensuring the specified services and customer
equipment are reasonably accessible to people in Australia on an equitable basis.

Importantly, subclauses 19A(3) and (5) provide for the supply of the specified digital
data services ‘on request’, that is, on the request of the person seeking supply of the
relevant service. The ‘onrequest’ concept clarifies the nature of the digital data
service obligation — it is not considered appropriate for the digital data service
provider to be required to supply that customer with services the customer does not
want (see subclauses 19A(6) and (7)).

Subclause 19A(8) provides for regulations that enable obligations that arisein relation
to supplying customer equipment (subclauses 14A(1) and (5)), to be met through the
involvement of athird party. The obligation is taken to have been met if the third
party supplies the necessary customer equipment (through acquisition or hire), and
any customer entitlement to a rebate on that equipment is met by the digital data
service provider. This provision establishes a basis on which the Government’s
commitment to provide a subsidy for customer equipment necessary to receive the
special digital data service may be given effect. The specific mechanism, however, is
expected to be determined in consultation with relevant special digital data service
providers.

Under subclause 19A(9) the customer’ sright to arebate from a digital data service
provider can be transferred to athird party supplying the equipment. These
subclauses provide the flexibility for customer equipment to be supplied by persons
other than adigital data service provider, and the customer to receive the rebate on
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that equipment from the equipment supplier (who can seek compensation from the
digital data service provider).

Subclause 19A(10) ensures that subclause 19A(8) is not read down by subclause
19A(9).

Clause 19B — General digital data service areas

The digital data service regime differs from the universal service regimein that it
specifiestwo different levels of digital data service provision —ageneral digital data
service, and a special digital data service.

Clause 19B provides for the Minister to determine service areas containing those parts
of the Australian population to be covered by the general digital data service
obligation. The clause provides the flexibility for the service areas to be ascertained
according to geographical or other criteria. This recognises that the capability to
supply the general digital data service (such as by means of an ISDN service) may be
influenced by factors which are not capable of description solely by reference to
geographical criteria (for example, the ability to supply ISDN servicesisinfluenced
by the length of cable between a customer and their local exchange and the quality of
that cable).

Subclause 19B(2) requires a copy of the Minister’ s determination under this clause to
be published in the Commonwealth Gazette.

Subclause 19B(3) requires the Minister to exercise the powers conferred by clause
19B in amanner that is consistent with the fulfilment of the digital data service
obligation (including the obligation to ensure that the general digital data service be
reasonably accessible to at least 96% of the population).

Clause 19C — Special digital data service areas

Similarly to clause 19B, clause 19C enables the Minister to determine service areas
containing those parts of the Australian population to be covered by the special digital
data service obligation. The clause provides the flexibility for the service areas to be
ascertained according to geographical or other criteria.

Subclause 19C(2) requires a copy of the Minister’ s determination under clause 19C to
be published in the Commonwealth Gazette.

Subclause 19C(3) requires the Minister to exercise the powers conferred by clause
19C in amanner that is consistent with the fulfilment of the digital data service
obligation (including the obligation to ensure that the special digital data service be
available to that part of the population not covered by a general digital data service
obligation).
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AMENDMENT (18)

Amendment (18) inserts a new Division 3A into Part 2 of the Bill to deal with the
regulation of digital data service providers.

Divison 3A—Digital data service providers
Clause 26A —Digital data service providers

Clause 26A enables the Minister to declare in writing that a specified carrier isa
general digital data service provider, or aspecified carrier isaspecia digital data
service provider.

Nothing in this clause isintended to limit the ability of the Minister to declare a
carrier ageneral digital data service provider and/or a special digital data service
provider.

It is not necessary to specifically authorise the Minister to declare multiple genera
digital data service providers, or multiple specia digital data service providers, as
subclause 26A (1) does not limit the Minister’s ability to declare multiple general
digital data service providers, and subclause 26A(2) does not limit the Minister's
ability to declare multiple special digital data service providers (compare subclause
20(4) of the Bill).

Under clause 26B, a digital data service provider must take all reasonable steps to
fulfil the digital data service obligation so far asit relates to the areafor whichiitis
the digital data service provider. Under clause 40N, a digital data service provider
must take all reasonable steps to ensure that its digital data service plan, which sets
out how it isto progressively fulfil its DDSO, is complied with. A digital data service
provider must fulfil the DDSO in its respective area, and can claim for proceeds of the
levy to compensate it for certain costs associated with fulfilling the DDSO.

Thereis nothing in the legidation to prevent a carrier who wishesto be declared a
digital data service provider approaching the Minister to be so declared. Except
where a system for selecting a digital data service provider has been determined under
clause 26C or 26D, the Minister has full discretion asto who is declared to be a
digital data service provider.

Subclause 26A (1) enables the Minister to declare that a specified carrier is ageneral
digital data service provider for a specified general digital data service area. A
‘general digital data service area’ is determined by the Minister under clause 19B.

By virtue of subclause 26A(10), a“carrier’ must be a‘ participating carrier’. The
effect of being declared a digital data service provider, in terms of geographical
responsibilities, is stated in clause 26B.

Clause 26C enables the Minister to determine in writing a selection system for the
selection of ageneral digital data service provider. If a selection system for a general
digital data service provider has been determined under clause 26C, a declaration
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under subclause 26A (1) must be consistent with the selection system. In the absence
of such aselection system, it is intended, however, that the Minister can declare a
person to be a general digital data service provider at his or her discretion.

Subclause 26A (2) enables the Minister to declare that a specified carrier is a specia
digital data service provider for a specified special digital dataservicearea. A
‘special digital dataservice area’ is determined by the Minister under clause 19C. By
virtue of subclause 26(10), a“‘carrier’ must be a‘“ participating carrier’. The effect of
being declared a specia digital data service provider, in terms of geographical
responsibilities, is stated in clause 26B. *Service area is defined in clause 15.

Clause 26D enables the Minister to determine in writing a selection system for the
selection of aspecia digital data service provider. If aselection system for a special
digital data service provider has been determined under clause 26D, a declaration
under subclause 26A(2) must be consistent with the selection system. In the absence
of such aselection system, it isintended, however, that the Minister can declare a
person to be a special digital data service provider at his or her discretion.

Subclause 26A (3) provides that a declaration under subclause 26A(1) or (2) has effect
accordingly. The effect of such declarationsis stated in subclauses 26B(1), (2), (4)
and (5).

Subclause 26A (4) makes a declaration take effect on the date specified in the
declaration if it isthe first declaration made under subclause 26A(1) or (2). In any
other case the declaration takes effect at the start of the financial year after the
financial year in which it is made, and ceases at the end of the financial year the
declaration specifies unlessit is sooner revoked. If the declaration does not include a
cessation date, it continues in force until it isrevoked. This provision is subject to
subclauses 26A(6), (7) and (8) which deal with replacement of declarations and the
cessation of acarrier licence. Thedigital data service regime will operatein relation
to financial years.

Subclause 26A (5) makes a revocation take effect at the end of the financial year it
specifies or the financial year in which it is made if it does not specify another
financia year.

Subclause 26A (6) is designed to enable a carrier that is the existing general digital
data service provider to be replaced by another carrier. It providesthat if afresh
declaration declaring another carrier to be the general digital data service provider is
made to replace an existing declaration (the ‘original declaration’) the fresh
declaration takes effect, and the original declaration ceases to have effect, from the
time specified in the fresh declaration. A fresh declaration may be made before the
date it isto come into effect (ie. the date specified in the declaration), thereby
providing a period for the new carrier to prepare itself for itsrole of general digital
data service provider.

Subclause 26A (7) mirrors subclause 26A(6) but is designed to enable acarrier that is
aspecial digital data service provider to be replaced by another carrier. It provides
that if afresh declaration declaring another carrier to be the specia digital data
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service provider for aparticular areais made to replace an existing declaration (the
‘original declaration’) the fresh declaration takes effect, and the original declaration
ceases to have effect, from the time specified in the fresh declaration. A fresh
declaration may be made before the date it isto come into effect (ie. the date specified
in the declaration), thereby providing a period for the new carrier to prepare itself for
itsrole of special digital data service provider.

Subclause 26A(8) providesthat if acarrier isageneral digital data service provider,
or aspecial digital data service provider, and the carrier ceasesto hold a carrier
licence, then the declaration in relation to that carrier ceases to be in force from that
time. That is, on ceasing to be a carrier, the person is no longer agenera digital data
service provider or a special digital data service provider.

Subclause 26A (9) makes a declaration of ageneral digital data service provider, or a
special digital data service provider, a disallowable instrument which accordingly
must be notified in the Commonwealth Gazette, tabled in the Parliament and will be
subject to Parliamentary disallowance.

Subclause 26A (10) provides that areference in clause 26A to a carrier does not
include areference to a person of akind declared by the regulations to be exempt
from clause 16. That is, to be declared a general digital data service provider, or a
special digital data service provider, a person must be a participating carrier.

Clause 26B — Effect of digital data service provider declaration

Clause 26B sets out the effect, in terms of geographical responsibilities and legal
obligations, of being declared a digital data service provider. The explicit linkage
between the DDSO and being a general digital data service provider, or special digital
data service provider, is established in subclauses 26B(4) and (5), and is supported
through the digital data service plans (proposed Division 4A of Part 2).

Subclause 26B(1) makes a digital data service provider in relation to a particular
service areathe digital data service provider for all of that area, and for each service
areathat iswithin that area.

It isworth noting that adigital data service provider may aso be responsible for
‘enclave’ service areas within the service area of another digital data service provider
if that service areais so designed.

Subclause 26B(2) provides that a person in relation to whom there is adeclaration in
force under subclause 26A (1) or (2) at any time during afinancial year isadigital
data service provider in relation to that financial year. This meansthat personis
eligible to make a claim for levy credit under clause 54, even though the person may
no longer be adigital data service provider.

Subclause 26B(3) provides that the areas for which aperson isadigital data service
provider are taken to be asingle area. This means that although a digital data service
provider may be responsible for fulfilling the DDSO in a number of non-contiguous
areas (for example, Victoriaand Western Australia) for the purposes of the Part, those
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areas are treated asa single area. This assists with administration of the DDSO
costing arrangements.

Subclause 26B(4) provides that a general digital data service provider for an area
must take all reasonable steps to fulfil the general DDSO, so far as the obligation
relates to that area. Subclause 26B(5) provides that a special digital data service
provider for an area must take all reasonable steps to fulfil the special DDSO, so far
asthe obligation relates to that area.

These provisions (subclauses 26B(4) and (5)) perform the function of requiring a
digital data service provider to fulfil the DDSO. Proposed Division 4A of Part 2 of
the Bill places further obligations on a digital data service provider for a particul ar
areain relation to digital data service plans, and clause 40N requires such a digital
data service provider to take all reasonable steps to ensure that the plan is complied
with. Under clause 40B, adigital data service plan sets out how adigital data service
provider will progressively fulfil the DDSO in the provider’ sarea. In considering
whether a provider has taken all reasonable steps to fulfil the DDSO, regard should be
had to whether the provider has complied with its digital data service plan.

The obligation in subclauses 26B(4) and (5) is expressed in terms of taking ‘all
reasonable steps’. The reasonableness requirement recognises that a digital data
service provider may only be able to fulfil the DDSO progressively inits area as the
rollout of additional network infrastructure may be required.

Section 581 of the Telecommunications Act, when read with the proposed
amendments to the ACA Act and to the definition of * ACA’ s telecommuni cations
powers' in the Telecommunications Act proposed to be made by the
Telecommunications Legislation Amendment Bill 1998, enables the ACA to give
written directions to a carrier in connection with performing any of the ACA’s
telecommunications functions or exercising any of the ACA’ s telecommunications
powers. Those functions include regulating telecommunications in accordance with
the Telecommunications Act or this Bill. As subclauses 26B(4) and (5) requires the
digital data service provider to take all reasonable steps to fulfil the DDSO, clause 1
of Schedule 1 to the Telecommunications Act, as proposed to be amended, makes this
obligation a standard carrier licence condition and the ACA has the powers to enforce
this carrier licence condition (see sections 68 and 69 and Parts 30 and 31 of the
Telecommunications Act) and the ACA will have the power under section 581 of the
Telecommunications Act to direct adigital data service provider in relation to its
compliance with this obligation.

Clause 26C — Selection system for general digital data service providers

Clause 26C provides a head of power to enable the Minister to determine a selection
system for selecting a general digital data service provider for general digital data
service areasin Australiain relation to specified financial years. Amongst other
things, the provision isintended to enable the general digital data service provider to
be selected by tender (ie. with the tenderer submitting the lowest cost being declared
the general digital data service provider).
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The precise requirements of the selection system are to be dealt with in subordinate
legislation rather than the Act because of the significant detail that may need to be
specified.

A selection system determined by the Minister need not involve price-based
tendering. The Minister has full discretion as to the nature of a selection system. A
selection system could, for example, provide for the selection of a provider according
to non-price criteria such asindustry experience, innovation, infrastructure and ability
to fulfil the DDSO.

Where the Minister determines ageneral digital data service provider selection
system, the Minister is obliged to use that system. This protects applicants by
preventing the Minister disregarding a determined system. Where no selection
system has been determined, however, the Minister has full discretion asto the
selection and declaration of ageneral digital data service provider.

Where the general digital data service provider is selected according to a selection
process, it would still be necessary for that person to be declared the general digital
data service provider under subclause 26A(1).

While clauses 26C and 26D provide a mechanism for tendering out the DDSO, the
precise arrangements will be dealt with in the Minister’ s determination. Some
comments, however can be made about envisaged linkages between the operation of
clauses 26C and 26D and the remainder of Part 2 of the Bill. Where the selection
system involves tendering, it is envisaged that the system would provide for the
preparation of atender specification. This specification would set out the
requirements the Government would require of the successful tenderer. These
requirements would largely derive from the DDSO asit is defined in clause 19A and
any price control arrangements provided for under proposed Division 5A of Part 2 of
the Bill.

The Bill enables the Minister to require an applicant for selection under a selection
system to submit adraft digital data service plan as part of its application or tender.
Where atenderer was successful, it would be declared the general or specific (as
appropriate) digital data service provider. As such it would be bound by the DDSO
and price control arrangements as provided for in the legislation (and as identified in
the tender specification).

Subclause 26C(1) enables the Minister, by written instrument, to determine a
selection system for the purpose of selecting a carrier to be a general digital data
service provider for specified general digital data service areasin relation to specified
financial years.

Subclause 26C(2) requires that a selection system so determined must require the
selected carrier to have elected that:

e an amount specified in the election will be the carrier’ s digital data cost for the
financia year concerned; or
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e amethod of ascertaining an amount, being a method specified in the election, will
apply for the purposes of determining the carrier’ s digital data cost for the financial
year concerned.

Accordingly, subclause 26C(2) requires the selected carrier to have elected that a
specific amount isto beits digital data cost (for example, an amount that it has
tendered asits cost to fulfil the DDSO) or to have elected that its digital data cost will
be ascertained by means of a particular method (again, for example, possibly as
proposed by an applicant during a selection process).

Subclause 26C(3) provides that a selection system determined by the Minister may
require an applicant for selection under such a system to give the Minister a copy of
the document that the applicant would be required to give to the Minister under clause
40A, namely a draft digital data service plan, in the event that the applicant is
successful. This provision isintended to enable the submission of a draft digital data
service plan as part of the process for the selection of adigital data service provider.
Whether a successful applicant (or the Minister) would be bound by such a document
should the applicant be successful would depend on the details of the selection system
determined by the Minister. This provision, does not, by implication, limit the kind of
selection scheme the Minister can determine under subclause 26C(1).

Subclause 26C(4) prevents the Minister from exercising his or her power to declare a
general digital data service provider under subclause 26C(1) in any way that is
inconsistent with the determined selection system. That is, where asystemisin place
for determining the general digital data service provider, that system must be used.
However, where no system has been determined, the Minister may exercise his or her
discretion in selecting a genera digital data service provider.

Nothing in clause 26C, however, is intended to prevent a selection system from being
used to select additional general digital data service providers where one or more such
providers have previously been declared and will continue to fulfil that role.

Subclause 26C(5) provides that Part 2 of the Bill does not prevent a method
mentioned in paragraph 26C(2)(b) from being the same as a method that would have
applied if the system concerned had not been determined. This meansthat evenif a
general digital data service provider is selected under clause 26C, the successful
carrier may elect to haveits digital data cost calculated according to a methodol ogy
determined by the Minister, with the agreement of all participating carriers under
paragraph 61A(1)(c), or using the methodology under paragraph 61A(1)(d).

Subclause 26C(6) makes a selection system determination a disallowable instrument.
The determination must therefore be notified in the Commonwealth Gazette, tabled in
the Parliament and will be subject to Parliamentary disallowance.

Clause 26D — Selection system for special digital data service providers

Clause 26D isaparallel provision to clause 26C but provides for the determination of
selection systems for special, rather than general, digital data service providers. Most
of the explanation in relation to clause 26C is also applicable to this clause.
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Clause 26D provides a head of power to enable the Minister to determine a selection
system for selecting special digital data service providers for specified special digital
data service areas in relation to specified financial years. Amongst other things, the
provision is intended to enable a special digital data service provider for a particular
areato be selected by tender (eg. where the tenderer submitting the lowest cost is
declared the special digital data service provider). The precise requirements of the
selection system are to be dealt with in subordinate legislation rather than the Act
because of the significant detail that may need to be specified.

Where a special digital data service provider is selected according to a selection
process, it would still be necessary for that person to be declared a special digital data
service provider under subclause 26A(2).

Subclause 26D(1) enables the Minister, by written instrument, to determine a
selection system for the purpose of selecting carriers to be special digital data service
providers for specified special digital data service areasin relation to specified
financial years.

Subclause 26D(2) provides that a selection system so determined must require the
selected carrier to have elected that:

e an amount specified in the election will be the carrier’ s digital data cost for the
financial year concerned; or

e amethod of ascertaining an amount, being a method specified in the election, will
apply for the purposes of determining the carrier’ s digital data cost for the financial
year concerned.

Subclause 26D(3) provides that a selection system determined by the Minister may
require an applicant for selection under such a system to give the Minister a copy of
the document that the applicant would be required to give to the Minister under clause
40A, namely a draft digital data service plan, in the event that the applicant is
successful. This provision isintended to enable the submission of a draft digital data
service plan as part of the process for the selection of adigital data service provider.
Whether a successful applicant (or the Minister) would be bound by such a document
should the applicant be successful would depend on the details of the selection system
determined by the Minister. This provision, does not, by implication, limit the kind of
selection system the Minister can determine under subclause 26D(1).

Subclause 26D(4) prevents the Minister from exercising his or her power to declare a
special digital data service provider under subclause 26A(2), in any way that is
inconsistent with the determined selection system. That is, where asystem isin place
for determining the special digital data service provider for a particular area, that
system must be used. However, where no system has been determined in relation to a
particular area, the Minister may exercise his or her discretion in selecting a special
digital data service provider for that area.
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Nothing in clause 26D, however, isintended to prevent a selection system from being
used to select additional special digital data service providers where one or more such
providers have previously been declared and will continue to fulfil that role.

Subclause 26D(5) provides that Part 2 of the Bill does not prevent a method
mentioned in paragraph 26D(2)(b) from being the same as a method that would have
applied if the system concerned had not been determined. This meansthat even if a
special digital data service provider is selected under clause 26D, the successful
carrier may elect to haveits digital data cost calculated according to a methodology
determined by the Minister, with the agreement of all participating carriers under
paragraph 61A(1)(c), or using the methodology under paragraph 61A(1)(d).

Subclause 26D(6) makes a selection system determination a disallowabl e instrument.
The determination must therefore be notified in the Commonwealth Gazette, tabled in
the Parliament and will be subject to Parliamentary disallowance.

Clause 26E — Selection systems —information gathering powers

Clause 26E is designed to enable information relevant to selection systemsto be
obtained from carriers and carriage service providers.

Subclause 26E(1) enables the Minister, by awritten notice given to acarrier or
carriage service provider, to require the carrier or carriage service provider to give the
Minister, within the period and in the manner and form specified in the notice, any
information that is relevant to:

e theexercise of the powersto determine a selection system for ageneral or specia
digital data service provider under clause 26C or 26D; or

e theadministration of such a selection system.

A carrier or carriage service provider must comply with any such requirement for
information (subclause 26E(2)).

For a selection system to operate effectively, particularly if it involves tendering, it
will be necessary for relevant information to be obtained from relevant industry
players. In seeking information, it is expected that the Minister would confine his or
her request to the minimum needed for the purpose of preparing and conducting the
selection system and would have due regard to the commercial confidentiality
requested by carriers and carriage service providers. However, such commercially
confidential information may need to be made available to applicants under a
selection system if the selection system isto work effectively. While adigital data
service provider must be a carrier, provision has been made to obtain information
from carriage service providers as such persons may be involved in the fulfilment of
the DDSO and may have relevant information, particularly in relation to revenue.
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AMENDMENT (19)

Amendment (19) inserts anew Division 4A of Part 2 of the Bill to deal with digital
data service plans.

Division 4A provides for the development by digital data service providers of digital
data service plans, for those plans to be approved by the Minister, and for digital data
service providers to comply with approved plans. Digital data service plans are
intended to assist with the achievement of the following objectives:

e Detter planning of DDSO delivery by requiring digital data service providersto
focus on what they must do to fulfil their obligations and how they should do it;

e Dbetter community information about the DDSO and what the digital data service
provider is doing to fulfil it (approved digital data service planswill be public
documents);

e better monitoring of DDSO fulfilment through measuring a digital data service
provider’s performance against its plan;

o better enforcement of the DDSO (aplan will be able to be used in identifying
failures to adequately fulfil the DDSO).

A digital data service provider has the obligation, under either subclause 26B(4) or
(5), to take all reasonable stepsto fulfil the DDSO. Digital data service plans are
intended to support and supplement this obligation by setting out how the provider
will progressively fulfil the DDSO.

Division 4A of Part 2 sets out a scheme under which a digital data service provider
must develop plans about how it isto fulfil the DDSO in the areafor whichitis
responsible. These planswill be subject to Ministerial approval and monitoring by
the ACA. Through his or her ability to formulate requirements for plans, to approve
or refuse plans and require variations or replacements of plans, the Minister will have
considerabl e scope to oversee the fulfilment of the DDSO. At the sametime,
however, digital data service providers have primary responsibility for determining
how they areto fulfil their DDSO and initiative in planning rests with them. The
planning requirement will force digital data service providersto focus on the
fulfilment of their responsibilities under the DDSO and set themselves concrete
targets, timeframes and performance indicators.

Division 4A—Digital data service plans
Clause 40A —Digital data service provider must submit digital data service plan
Clause 40A requires adigital data service provider for a particular areato give the

Minister adraft digital data service plan for that area (subclause 40A (1)) within 90
days of becoming the digital data service provider for that area (subclause 40A(2)).
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Where a digital data service provider takes over responsibility for a service areafrom
adigital data service provider that ceases to have responsibility for that service area,
this requirement will apply to the new digital data service provider. Nothing would
prevent that service provider adopting the plan of the former digital data service
provider.

Clause 40B — Digital data service plans

Clause 40B states that a draft or approved digital data service plan for an areaisa
plan that sets out how the digital data service provider for that areawill progressively
fulfil the DDSO (in so far asit relates to that area).

The requirements imposed on the digital data service provider by the DDSO provide
the basis for adigital data service plan. The plan isintended to set out the means by
which the digital data service provider will fulfil those requirements. Given that it
may take time for adigital data service provider to fulfil its obligationsin an area, the
plan may provide for the progressive fulfilment of the obligation.

Amongst other things, it is envisaged that digital data service plans could specify:

e thelevelsof service quality, in terms of both technical performance and customer
service, at which adigital data service provider intends to supply the services
required under the DDSO;

o the timeframes within which a service would be made accessible within an area
(for example, where significant network upgrading would be required);

o thetimeframes within which services would be supplied (ie. connected) to a
customer (which may vary from areato area, if such differences are reasonable).

Clause 40C — Replacement of approved digital data service plan

Clause 40C provides that adraft digital data service plan for an areamay replace a
pre-existing approved plan for an areaif such aplanisinforce. When the draft plan
becomes an approved plan, the pre-existing plan ceasesto be in force. This provides
ameans by which digital data service providers can change their digital data service
plans as they consider it appropriate. Changes might be required, for example, if the
DDSO isrevised, an area s demographics change, a provider decides to deploy
different technologies or experience reveals deficiencies in service provision,
including quality.

Clause 40D — Approval of draft digital data service plan by Minister

Clause 40D provides for the approval or rejection of adraft digital data service plan
by the Minister. The Minister’s ability to refuse to approve adraft plan and to direct
adigital data service provider to submit a new plan enables the Minister to contribute
to the planning of fulfilment of the DDSO, and provides an active level of
Governmental involvement appropriate to this important obligation.
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Subclause 40D (1) requires the Minister to approve or refuse to approve a draft digital
data service plan. In assessing a plan, the Minister must have regard to the criteria set
out in clause 40F.

Subclause 40D (2) makes a draft plan approved by the Minister an approved digital
data service plan. Under clause 40N, adigital data service provider must take all
reasonable steps to ensure that an approved digital data service plan is complied with.

Subclause 40D(3) enables the Minister to direct adigital data service provider to give
the Minister, within the period specified and in the terms specified in the direction, a
fresh draft digital data service plan if the Minister refusesto approve a draft plan (for
example, if the Minister considers the plan does not adequately provide for the
fulfilment of the DDSO in an area). The content of such a direction can state where
the Minister considers a draft plan was deficient and how those deficiencies should be
rectified in anew draft plan. The provider must comply with a direction to submit a
new draft plan.

Clause 40E — Public comment — draft plan

Clause 40E requires adigital data service provider to undertake public consultation
on adraft digital data service plan before submitting it to the Minister for approval.

This provision isintended to ensure that the public has an opportunity to comment on
draft digital data service plans as they are being devel oped.

Subclause 40E(1) requires that, before giving the Minister a draft digital data service
plan under clause 40D, a digital data service provider must:

e publish apreliminary version of the draft plan and invite members of the public to
make submissions to the provider about the preliminary version within a specified
period; and

e (ive consideration to any submissions that were received from members of the
public within that period.

This provision provides a mechanism for the public to comment on draft digital data
service plans and for the public’s comments to be considered. A digital data service
plan sets out how adigital data service provider will progressively fulfil its DDSO
(clause 40B).

Subclause 40E(2) requires that the period specified in the invitation to comment must
run for at least 30 days. This provides the public with a guaranteed minimum period
within which to make comments.

Subclause 40E(3) provides that clause 40E does not apply to a draft plan given to the
Minister in accordance with a direction under subclause 40D(3). Subclause 40D(3)
enables the Minister to direct adigital data service provider to provide a fresh draft
digital data service plan where the Minister refuses to approve an original plan.
Given that the Minister’s direction will take into account the public comments which
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occurred in relation to the original plan and there are timing pressuresif arevised
planisrequired, it is not appropriate to require public consultation in these
circumstances.

Subclause 40E(4) provides that clause 40E does not apply to adraft plan given to the
Minister in accordance with a notice under clause 40M. Clause 40M enablesthe
Minister to require adigital data service provider to give the Minister adraft variation
of acurrent plan or draft replacement plan. Given that public consultation will have
occurred in relation to the original plan and there are timing pressuresif arevised
plan isrequired, it is not appropriate to require public consultation in these
circumstances.

Clause 40F — Minister to haveregard to certain matters

Clause 40F sets out criteria the Minister must have regard to in considering whether
or not to approve adraft digital data service plan. The criteria are designed to ensure
the DDSO isfulfilled in amanner consistent with relevant objects of the Bill
(including Part 2) and of the Telecommunications Act.

Subclause 40F(1) requires the Minister, in deciding whether to approve a draft digital
data service plan for agenera digital data service area, to have regard to whether:

o theplan providesfor the DDSO (in so far asit relates to that areq) to be fulfilled:

as efficiently and economically as practicable; and

at performance standards that reasonably meet the social, industrial and
commercia needs of the Australian community; and

progressively throughout that area within such period as the Minister considers
reasonable; and

the draft plan complies with any requirements (formulated by the Minister) in force
under clause 40G.

The three detailed criteria derive from the objects of the Bill (including Part 2) and
the Telecommunications Act (see clauses 3 and 9).

Subclause 40F(1) does not, by implication, limit the matters to which regard may be
had (subclause 40F(2)).

Subclause 40F(3) requires the Minister, in deciding whether to approve a draft digital
data service plan for a special digital data service area, to have regard to whether:

o theplan providesfor the DDSO (in so far asit relates to that areq) to be fulfilled:

— asefficiently and economically as practicable; and



32

— at performance standards that reasonably meet the social, industrial and
commercia needs of the Australian community; and

— progressively throughout that area within such period as the Minister considers
reasonable; and

e thedraft plan complies with any requirement (formulated by the Minister) in force
under clause 40G.

As mentioned above, the three detailed criteria derive from the objects of the Bill
(including Part 2) and the Telecommunications Act (see clauses 3 and 9).

Subclause 40F(3) does not, by implication, limit the matters to which regard may be
had (subclause 40F(4)).

As amatter of course, the Minister would have regard to any advice or report
provided by the ACA to the Minister at the Minister’s request, including any report
on apublic inquiry on adraft digital data service plan the Minister has asked the ACA
to conduct.

This clause is important in providing a means by which the Minister can contribute to
planning the fulfilment of the DDSO.

Clause 40G — Minister may formulate requirementsfor draft plans

Clause 40G enables the Minister to formulate requirements to be complied with by a
draft digital data service plan (subclause 40G(1)) and gives examples of possible
types of requirements, including:

o timetablesfor the supply of services (for example, a service must be accessible to a
particular percentage of the population or in particular areas by a particular time or
within a particular period);

¢ performance standards relating to the fulfilment of the DDSO (relating to both the
technical performance of a service and customer service in the supply of a service);
and

e theform of adraft digital data service plan (eg. what must be included in aplanin
terms of information).

The Minister’ s requirements must be consistent with the DDSO asit is defined in
clause 19A. Under subsection 33(3A) of the Acts Interpretation Act 1901, different
provision can be made for different types of providers. Subclause 40G(3) makes an
instrument setting out such requirements a disallowable instrument. The instrument
must therefore be notified in the Commonwealth Gazette, tabled in the Parliament and
will be subject to Parliamentary disallowance.
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Clause 40H — Notification of decision

Clause 40H requires the Minister to notify the digital data service provider that has
submitted the draft plan and the ACA asto whether he or she has approved or refused
to approve the draft plan (subclause 40H(1)). A copy of the Minister’s notice must be
published in the Commonwealth Gazette (subclause 40H(2)).

The Minister must give the digital data service provider submitting the plan awritten
notice setting out the reasons for refusing to approve the draft plan if the Minister has
rejected the plan (subclause 40H(3)). Note that under subclause 40D(3) the Minister
may direct the digital data service provider to give the Minister another draft plan,
within the period and within the terms specified in the direction.

Clause 40J — Variation of approved digital data service plan

Clause 40J sets out the process for varying an approved digital data service plan, as
may be necessary, for example, because of changes to the DDSO, changes in the
demographics of a service area, or changes to the service provider’s delivery strategy.

Subclause 40J(1) makes this clause apply if an approved plan (‘the current plan’) isin
force and the digital data service provider concerned gives the Minister a draft
variation of the plan.

Subclause 40J(2) requires the Minister to approve or refuse to approve the variation.

Subclause 40J(3) prevents the Minister from approving the variation unless the
Minister is satisfied that he or she would approve a draft digital data serviceplanin
the same terms as the current plan but varied as proposed in the draft variation.

Subclause 40J(4) requires the Minister to notify the digital data service provider that
has submitted the draft plan and the ACA as to whether he or she has approved or
refused to approve the variation. A copy of the notice must be published in the
Commonwealth Gazette (subclause 40J(5)).

Subclause 40J(6) requires the Minister to give the digital data service provider
submitting the draft variation a written notice setting out the reasons for refusing to
approve the variation if the Minister has rejected it.

Subclause 40J(7) provides that a current plan is varied accordingly if the Minister
approves a variation.

Clause 40K — Public comment — variation of plan
Clause 40K requires adigital data service provider to undertake public consultation
on avariation of an approved digital data service plan before submitting the variation

to the Minister for approval.

This clause isintended to ensure that the public has an opportunity to comment on
variations to approved digital data service plans.
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Subclause 40K (1) requires that, before giving the Minister a draft variation to a
digital data service plan under clause 40J, adigital data service provider must:

e publish apreliminary version of the draft variation and invite members of the
public to make submissions to the provider about the preliminary version within a
specified period; and

e Qive consideration to any submissions received from members of the public within
that period.

Subclause 40K (2) requires that the period specified in the invitation to comment must
run for at least 30 days. This provides the public with a guaranteed minimum period
within which to make comments.

Subclause 40K (3) provides that clause 40K does not apply to a draft variation given
to the Minister in accordance with a notice under clause 40M. Clause 40M enables
the Minister to require adigital data service provider to give the Minister a draft
variation of a current plan or draft replacement plan. Given that public consultation
will have occurred in relation to the original plan and there are timing pressures if a
revised planisrequired, it is not appropriate to require public consultation in these
circumstances.

Clause 40L —Minister may direct the ACA to givereportsand/or advice

Clause 40L enables the Minister to direct the ACA to give the Minister such reports
and/or advice as the Minister requires to assist him or her in deciding whether to
approve a draft digital data service plan or draft variation (subclause 40L(1)). The
ACA must comply with the direction (subclause 40L(2)). The ACA’srole hereisto
provide specialist research and advice to the Minister, particularly in light of its
responsibility for monitoring and reporting on the fulfilment of the DDSO (paragraph
105(3)(e) of the Telecommunications Act). The provision does not by implication
limit the Minister’s powersin relation to public inquiries (subclause 40L(3)) and the
Minister is able to direct the ACA to hold apublic inquiry on adraft plan if he or she
considersit is appropriate to do so.

Clause 40M —Minister may direct variation or replacement of plan

Clause 40M appliesif an approved digital data service plan for an areaisin force
(subclause 40M(1)). The clause enables the Minister to give the digital data service
provider concerned a notice requiring the provider to give the Minister a draft
variation of its current plan or afresh draft plan for the areathat is expressed to
replace the current plan (subclause 40M(2)). The provider must comply with the
notice (subclause 40M(3)).

This clause enables the Minister to require changes to, or replacement of, an approved
digital data service plan should the Minister form the view that the approved planis
no longer adequate. A plan may need to be changed, for example, because experience
reveal s deficiencies with the approved plan or circumstances within the service area
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change (and the digital data service provider has failed to automatically vary its plan
accordingly).

Clause 40N — Compliance with approved digital data service plan

Subclause 40N(1) requires ageneral digital data service provider to take all
reasonabl e steps to ensure that it complies with arelevant approved digital data
service plan.

Similarly, subclause 40N(2) requires a specia digital data service provider to take all
reasonabl e steps to ensure that it complies with arelevant approved digital data
service plan.

Clause 40N provides atest of ‘reasonableness’ in relation to compliance with a digital
data service plan in recognition that the supply of telecommunications servicesisa
complex undertaking involving many factors, not al of which may be within the
control of the digital data service provider. For example, compliance with a plan may
be rendered difficult or impossible because of natural disasters or failure of suppliers
(eg. satellite launch failure).

Clause 40N requires compliance with an approved digital data service plan. Clause 1
of Schedule 1 to the Telecommunications Act (as proposed to be amended by the
Telecommunications Legislation Amendment Bill 1998) makes it a statutory
condition of licence that a carrier (and adigital data service provider must be a
carrier) comply with the Bill and that Act. Contravention of the Bill and the
Telecommunications Act is subject to civil penalty provisions (see Part 31 as
proposed to be amended) involving pecuniary penalties of up to $10 million.

Subclauses 26B(4) and (5) provide that the digital data service provider for an area
must take all reasonable steps to fulfil the digital data service obligation, so far asthe
obligation relates to that area. Clause 40N requires adigital data service provider for
aparticular areato take all reasonable steps to ensure that the plan for the areaiis
complied with. Under clause 40B, adigital data service plan sets out how the digital
data service provider will progressively fulfil the DDSO in the provider'sarea. In
considering whether a provider has taken all reasonable steps to fulfil the DDSO for
the purpose of subclause 26B(4) or (5), it isintended that regard should be had to
whether the provider has complied with its digital data service plan.

Clause 40P — Register of digital data service plans

Clause 40P requires the ACA to maintain aregister including all approved digital data
service plans currently in force (subclause 40P(1)). The register may be maintained
by electronic means such as a computer database (subclause 40P(2)).

Subclause 40P(3) alows a person to inspect the Register and take copies or extracts
fromit. For thisthe personisrequired to pay any charge determined by the ACA
under section 53 of the Australian Communications Authority Act 1997. That
provision restricts the ACA to recovery of its costsin relation to the provision of the
service to which the charge applies so that a charge may not amount to taxation.
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Subclause 40P(4) makesiit clear that a printout from the Register, if it iskept inan
electronic form, isto be taken to be an extract from the Register.

Subclause 40P(5) makesiit clear that the ACA may provide extracts or copies of the
Register in the form of a data processing device (paragraph (a)) such as afloppy disk
or aCD; or by way of electronic transmission (paragraph (b)) such as e-mail or on the
Internet.

Theregister is similar to other public registers maintained by the ACA. Theregister
should enable greater public awareness and scrutiny of how digital data service
providers intend to fulfil their DDSOs and facilitate public action to ensure providers
fulfil their obligations.

AMENDMENT (20)

Amendment (20) inserts a new Division 5A into Part 2 of the Bill to deal with the
regulation of digital data service charges.

Division 5A of Part 2 of the Bill, together with Part 9 of the Bill, are intended to
provide a means of ensuring the prices of services supplied under the digital data
service obligation can be controlled, with aview to ensuring they are affordable. This
isin recognition that the affordability of servicesis acentral determinant of the use
that is made of access. The affordability of services under the DDSO isintended to
be addressed through external mechanisms such as competition, targeted assistance
and price control; it is not intended to be inherent in the digital data service concept
itself.

The DDSO set out in clause 19A will ensure that general digital data services and
special digital data services are reasonably accessible to all peoplein Australia,
regardless of where they reside or carry on business, and are supplied to people on
reasonable request. Of itself, however, the DDSO does not ensure the prices at which
such services are supplied are necessarily affordable for end-users. The obligation
simply ensures the services are available. Division 5A enables price controls to be
implemented for digital data servicesif the prices at which such services are being
supplied are considered to be excessive for the purpose of supplying a service to end-
users. The Government may, however, choose to use or rely on the use of other
policy tools, such as the telecommunications access regime contained in Part X1C of
the Trade Practices Act 1974, to facilitate competitive pressures to reduce prices.

This Division will only apply to Telstrato the extent that Telstrais not subject to
price control under Part 9 of the Bill.

Consistent with the preference to rely on general regulation where practicable, the
ACCC will administer Division 5A. The ACCC has responsibility for general prices
surveillance. The ACCC will also continue to have responsibility for administration
of the price controls currently imposed on Telstra under Part 6 of the Telstra
Corporation Act (which is proposed to be dealt with in future by Part 9 of the Bill).
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Division 5A—Regulation of digital data service charges

Clause 46A — Digital data service charges

Subclause 46A (1) provides that for the purposes of this Division, a‘digital data
service charge’ isacharge imposed or proposed to be imposed, by a general digital
data service provider for a particular area for the supply of genera digital data
services to personsin the area.

Subclause 46A (2) provides that for the purposes of this Division, a‘digital data
service charge’ is also acharge imposed or proposed to be imposed, by a specia
digital data service provider for a particular area for the supply of special digital data
services to personsin the area.

It isintended that the full range of charges relating to these services should be digital
data service charges and be eligible for price control, including, but not limited to,
charges for network extension, charges for service connection, annual or periodic
rental charges (including for customer equipment) and charges for calls.

Digital data service charges can only apply to services provided under the DDSO and
in areas where a person is the digital data service provider. Thusif apersonisa
digital data service provider in one region and also supplies services in another region
whereit isnot adigital data service provider, its chargesin the second region are not
subject to price controls under Division 5A.

Clause 46B — Declar ation subjecting digital data service chargesto price control
arrangements

Clause 46B enables the Minister, by a notice published in the Commonwealth
Gazette, to declare that specified digital data service charges are subject to price
control arrangements under this Division (subclause 46B(1)).

Subclause 46B(2) makes such a declaration a disallowable instrument. The
instrument must therefore be notified in the Commonwealth Gazette, tabled in the
Parliament and will be subject to Parliamentary disallowance.

Clause 46C — Price control determinations

Clause 46C enables the Minister to determine the actual price control arrangements to
which declared digital data service charges are to be subject.

Subclause 46C(1) makes this clause apply if adeclaration isin force under clause 46B
in relation to a particular digital data service charge.

Subclause 46C(2) enables the Minister to make a written determination setting out:

e price-cap arrangements and other price control arrangements that are to apply in
relation to the charge; or



38

e principlesor rulesin accordance with which the digital data service provider may
impose or alter the charge;

or hoth.

Price control determinations may set out any manner of price controls, including
maximum monetary charges, parity with chargesin other areas, rates at which
existing charges may change and notification and disallowance provisions. A price
control determination will be able, for example, to stipul ate the exact level of a
particular charge. Thisis seen as particularly important where anew digital data
service provider may be commencing servicein an areaand it does not yet have
charges in the market place that may be otherwise regulated. Some further examples
of the kinds of controls that may be included in a determination are given in subclause
46D(1). Subclause 46D(1) does not limit clause 46C (subclause 46D(2)).

Subclause 46C(3) makes a determination have effect in accordance with its content.

Subclause 46C(4) makes a determination under clause 46C take effect at the time
specified in the determination.

Subclause 46C(5) provides that a price control determination under clause 46C may
make different provision with respect to different customers. Clause 46C, however,
does not, by implication limit subsection 33(3A) of the Acts Interpretation Act 1901.

It isintended that a price control determination may provide that different (two or
more) price control arrangements apply in relation to one kind of digital data service
charge, with each of the different price control arrangements relating to customersin
aparticular class. For example, a price control determination may apply different
price control arrangementsin relation to residential and business customers. (Such
differentiation exists under the Telstra Carrier Charges—Price Control Arrangements,
Notification and Disallowance Determination 1997). It isaso intended that a price
control determination be able to apply particular price controls in relation to more
specific classes of customer, for example, educational institutions, medical facilities
or public libraries. Thiswould mean, for example, that where adigital data serviceis
prescribed for the purposes of the DDSO, the Minister in a price determination could
require that it be provided to schools, libraries and hospitals at a particular price,
while it may be available to other customers at another regulated price, or an
unregulated price.

It is also intended that separate determinations may apply to different digital data
service providers and different service areas. That is, it isnot intended that if there
are two or more digital data service providersthey must all be subject to asingle price
control determination under clause 46F. Subjecting all digital data service providers
to asingle price control determination would be too inflexible, enabling no account to
be taken of the individua circumstances of each digital data service provider.

It is envisaged (but need not necessarily be the case) that if the provision of digital
data service istendered out using a selection system provided for in clause 26C or
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26D, then price requirements in any tender specification would derive from aprice
control determination under Division 5A.

Subclause 46C(6) makes the determination a disallowable instrument. The
determination must therefore be notified in the Commonwealth Gazette, tabled in the
Parliament and will be subject to Parliamentary disallowance.

Clause 46D — Content of price control determinations

Clause 46D lists some of the price control arrangements, particularly involving
notification and disallowance, that a determination under clause 46C may apply to a
digital data service charge.

Subclause 46D (1) enables a price control determination to:

e prohibit a charge from being imposed or altered without the consent of the
Minister or the ACCC (paragraphs 46D(1)(a) and (b)); or

e prohibit a charge from being imposed or altered without prior notice being given to
the Minister or the ACCC (paragraphs 46D(1)(c) and (d)); or

e empower the Minister to direct the ACCC to give the Minister such reports and
advice as he or she requires for the purposes of assisting the Minister in deciding
whether to give consent in accordance with the determination (paragraph
46D(1)(e)).

Under these provisions both initial charges (where services have previously not
existed or been charged for) and changes to existing charges for a service may be
subject to consent or prior notification requirements.

Subclause 46D (2) states that subclause 46D(1) does not, by implication, limit clause
46C. Thismakesit clear that a price control determination may provide for price
control arrangements other than those of the type described in clause 46D.

Clause 46E — Price control deter minations subject to determinations
under Part 9

Clause 46E renders a price control determination under clause 46 ineffective to the
extent that it relates to a charge that is the subject of a price control determination
under subclause 154(1) or 157(1) of the Bill.

Subclause 46E(1) makes this clause apply if a determination under subclause 154(1)
or 157(1) of the Bill isin force in relation to a charge imposed by Telstra. If such a

determination isin force, a determination under this Division is of no effect in so far
asit relates to that charge (subclause 46E(2)).
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Clause 46F — Compliance with price control determinations

Clause 46F requires a digital data service provider to comply with adetermination in
force under this Division. Clause 1 of Schedule 2 to the Telecommunications Act, as
proposed to be amended by the Telecommunications L egislation Amendment Bill
1998, makes it a statutory condition of licence that a carrier (adigital data service
provider must be a carrier) comply with the Bill. Contravention of the Bill and the
Telecommunications Act is subject to civil penalty provisions (see Part 31 of that
Act) involving pecuniary penalties of up to $10 million.

AMENDMENTS (21) TO (23)

Clause 47 provides a simplified outline of Division 6 of Part 2 to assist readers. This
Division deals with the assessment, collection, recovery and distribution of universal
service levy.

Amendment (21) amends clause 47 to explain that Division 6 sets out a scheme under
which losses that result from supplying servicesin the course of fulfilling the
universal service obligation and certain costs that are associated with fulfilling the
digital data service obligation are shared among carriers.

Amendments (22) and (23) amend clause 47 to explain that if auniversal service
incursaloss (called a‘net universal service cost’) from supplying services to certain
areas (‘ net cost areas’) in the course of fulfilling the universal service obligation or a
digital data service provider incurs certain costs (called ‘digital data costs') in the
course of the fulfilling the digital data service obligation, the provider may be entitled
to apayment (‘alevy credit’) to recoup those losses or costs.

AMENDMENTS (24) TO (26)

Clause 54 of the Bill enables a person that is a universal service provider in relation to
afinancial year to submit aclaim for levy credit, that is the credit it hasin the event of
levy being levied. A universal service provider accruesthislevy credit in fulfilling
the USO and the amount of its credit is, in effect, its USO loss.

Amendments (24) to (26) enable a person that isa digital data service provider in
relation to afinancial year to submit aclaim for levy credit, that is the credit it hasin
the event of levy being levied. A digital data service provider accrues thislevy credit
in fulfilling the DDSO and the amount of its credit is, in effect, its DDSO cost.

Subclause 54(1), as proposed to be amended, makes clause 54 apply to afinancial
year if apersonisadigital dataservice provider inrelation to that financial year.
Note, a person need no longer be adigital data service provider at the time of
lodgement to be a digital data service provider in relation to afinancial year.

Subclause 54(2) will enable a person who isadigital data service provider in relation
to afinancial year to give the ACA awritten claim for levy credit within 90 days of
the end of the financial year to which the claim relates. This period is not extendable.
This period gives digital data service providers areasonable period in which to
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prepare their claims and aligns the claim process more closely to other business
reporting requirements.

The claim must be in aform approved in writing by the ACA (subclause 54(3)).

Proposed subclause 54(4A) sets out the details that must be included in alevy credit
claim for adigital data service provider, being the provider’ s digital data cost for the
year, details of how that cost has been worked out, and such other information as the
approved claim form requires.

The claim must be accompanied by areport by an approved auditor in aform
approved by the ACA stating that the auditor has had sufficient access to the person’s
records in order to audit the claim, that the auditor has audited the claim and
containing a declaration of the auditor’s opinion, being a declaration in the terms
specified in the form approved by the ACA (subclause 54(5)). ‘Approved auditor’ is
defined in clause 18. The auditing requirement is intended to provide another check
on the appropriateness of claims and place a greater onus on digital data service
providers to ensure their claims are correct.

AMENDMENT (27)

Amendment (27) inserts clause 61A, dealing with the digital data cost of adigital data
service provider for afinancial year.

Clause 61A is central to the calculation of adigital data service provider’s costsin
fulfilling its DDSO. It istaken into account in determining participating carriers
respective credits and debits and levy entitlements and liabilities. The normal manner
by which digital data service costs would be calculated would be using the customer
equipment costs less customer charges plus supplementary amount methodology set
out in the clause. Two other methods are available to accommodate the selection of
digital data service providers using a system determined by the Minister and to
enhance the overall flexibility of the costing process.

First, the clause provides for adigital data cost to be derived in accordance with a
selection system under clause 26C or 26D. This sum may be an actual amount that a
carrier has elected will be its digital data cost on being declared the digital data
service provider (paragraph 26C(2)(a) or 26D(2)(a)) or an amount ascertained by
means of a methodology that a carrier has elected will be used to determine its digital
data cost on being declared the digital data service provider (paragraph 26C(2)(b) or
26D(2)(b)).

Second, the clause enables the Minister to determine, with the agreement of all
participating carriers, a method for ascertaining a person’ s digital datacost. This
second method enhances administration of the levy arrangements by enabling
alternative methods of calculating the digital data cost to be utilised where all
participating carriers agree.

Subclause 61A (1) enables a person’s digital data cost for afinancial year to be
calculated in one of four mutually exclusive ways.
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First, paragraph 61A(1)(a) sets out how adigital data service provider’ s digital data
cost is to be determined where the person is a digital data service provider in relation
to that financial year because of the operation of a selection system determined under
clause 26C or 26D, and the person has elected that a specified amount will be the
person’ s digital data cost for the financial year. In thisinstance, the person’s digital
data cost for the financia year is equal to the amount the person elected to beits
digital data cost.

For example, the Minister may undertake a process by which to select adigital data
service provider by atender arrangement. The successful tenderer may have agreed
to fulfil the DDSO that has been tendered for, say, $10 million per annum over a3
year period. That digital data service provider’ s digital data cost would then be $10
million for each applicable year. Thisamount would then be factored into the overall
DD SO assessment process as appropriate.

Second, paragraph 61A(1)(b) sets out how a digital data service provider’ s digital data
cost is to be determined where the person isa digital data service provider in relation
to that financial year because of the operation of a selection system determined under
clause 26C or 26D, and the person has elected that a specified method of ascertaining
an amount will apply for the purposes of determining the person’s digital data cost for
the financial year. In thisinstance, the person’s digital data cost for the financial year
isequal to the amount that is worked out using that method.

This provision reflects the flexibility that has been built into the selection system
provisions which enables a selection system to not only generate a specific amount
but alternatively, a methodology for ascertaining an amount.

Asapurely hypothetical example, a person selected to be a digital data service
provider may have elected that its digital data cost would be calculated on the basis of
a certain amount per customer. Its cost would then be worked out according to that
methodology. Inthe hypothetical example suggested above, if it is assumed that the
service provider has a stable customer base of 3,000 customers and it claims $600 per
customer, its net digital data cost would be $1.8 million ($600 x 3000).

Note that subclauses 26C(4) and 26D(4) do not prevent a method that a person elects
to have used in determining its digital data cost in a selection system from being the
same that would have applied if the system concerned had not been determined. That
is, the methodology may be a methodology determined by the Minister with the
agreement of participating carriers (see subclause 61A(4)) or the default, customer
equipment costs less customer charges plus supplementary amount methodology.

Third, paragraph 61A(1)(c) sets out how adigital data service provider’ s digital data
cost is to be determined where: the person isadigital data service provider in relation
to that financial year; the person is not adigital data service provider in relation to
that financial year because of the operation of a selection system determined under
clause 26C or 26D; and aMinisteria determination isin force under subclause 61A(4)
setting out an alternative methodology. In thisinstance the person’s digital data cost for
the financial year isworked out in accordance with the determination.
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The ability for the Minister to determine an alternative methodology for calculating a
digital data service provider’sdigital data cost is provided for in subclause 61A(4)
and its use is discussed in detail in that context.

Fourth, paragraph 61A(1)(d) sets out how adigital data service provider’sdigital data
cost is to be determined where: the person isadigital data service provider inrelation
to that financial year; the person is not adigital data service provider in relation to that
financia year because of the operation of a selection system determined under clause
26C or 26D; and no determination isin force under subclause 61A (4) setting out an
aternative methodology in relation to that financial year. In thisinstance, the default
methodology, the customer equipment costs less customer charges plus supplementary
amount methodol ogy, isto be employed, the formulafor which is set out in subclause
61A(3).

If the amount worked out using the customer equipment costs less customer charges
plus supplementary amount methodology is greater than zero dollars, the person’s
digital data cost for the financial year is equal to that amount. Thisis because the
person has incurred aloss in fulfilling the DDSO. If, however, the amount worked
out using the customer equipment costs less customer charges plus supplementary
amount methodology is not greater than zero dollars, the person’s digital data cost for
the financial year iszero dollars. Thisis because the person has not incurred alossin
fulfilling the DDSO and it is unnecessary for the person to be compensated for
fulfilling the DDSO.

The methodology envisages at least 2 ways in which the Government may implement
its commitment to subsidise the cost of customer equipment for special digital data
services — the imposition of price controls on customer equipment supplied (either by
way of sale or hire) by a special digital data service provider or by arequirement that
the special digital data service provider give arebate to customers who have sought
the equipment from athird party. The net cost of either approach will be able to be
claimed through the levy arrangement under the methodology proposed in subclause
61A(3).

Subclause 61A (2) outlines customer equipment costs for afinancia year for the
purposes of this clause and the methodol ogy specified under subclause 61A(3).
Customer equipment costs comprise the total costs incurred by a person in acquiring
customer equipment that is covered by a declaration under clause 46B (and is of a
kind specified in regulations made for the purposes of paragraph 14A(1)(a) or 5(a)),
and was supplied by the person during the financial year to personsin the area
concerned, and the total rebates that became payable during the financial year by the
person (in accordance with regulations under subclause 19A(8)).

Subclause 61A (3) gives the formulafor determining a person’ s digital data cost for a
financia year when the digital data service provider has not been selected under
clause 26C or 26D, and there is no Ministerial determination in forcein relation to
that financial year. The formulais:

Customer equipment costs — Customer charges + Supplementary amount
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The formula provides for digital data coststo be calculated by subtracting the charges
payable by persons for the supply of customer equipment covered by the DDSO from
the supplier’s customer equipment costs and adding a supplementary amount.

Supplementary amount means the amount (if any) determined through the use of
regulations made for the purposes of this definition. It isnot intended that digital data
providers be able to claim losses in fulfilling their obligationsin the same way as such
losses are determined for universal service providers. This reflects the fact that all
digital data services are either currently being supplied without subsidy or are
expected to be offered commercialy in the near future. In such circumstances any
losses incurred in such commercial activities should not be shared with the remainder
of the telecommunicationsindustry. The inclusion of a‘supplementary amount’ in
the methodol ogy provides a mechanism, however, for losses incurred as a result of
possible regulated losses (in addition to that envisaged by the customer equipment
scheme described above) being incurred by adigital data provider. Such losses may
include, for example, losses which may be incurred as a direct result of the imposition
of additional price control arrangements.

Subclause 61A (4) enables the Minister to make written determinations specifying a
method of ascertaining an amount for the purposes of paragraph 61A(1)(c), that is, for
determining a person’ s digital datacost. Such a determination has no effect unless
each person who was a participating carrier immediately before the determination was
made gave written consent to the making of the determination.

Subclause 61A(4) is designed to enable the easier calculation of digital data costs
when all participating carriers agree. All participating carriers must agree because
they are all contributing to total digital data costs and must be confident that those
costs arereliable.

Subclause 61A (5) states that the amount worked out under a determination under
subclause 61A(4) may be zero dollars.

Subclause 61A(6) requires that a determination under subclause 61A(4) must be
published in the Commonwealth Gazette. This ensures the process for calculating
digital data costsis publicly known and thus open to scrutiny.

AMENDMENT (28)
Amendment (28) inserts a new clause 61B into Part 2 of the Bill.

Clause 61B isintended to provide a further means for the Government to control
excessive digital data costs of adigital data service provider as calculated using the
customer equipment costs less customer charges plus supplementary amount
methodology. The provision islargely intended as a reserve power to be used should
it be apparent that a digital data service provider's costs are in excess of those which
may be reasonably expected (for example, incurring costs associated with acquiring
customer equipment which do not reflect commercially available prices or prices
which might be available if adequate competition existed in the supply of such
equipment).
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Subclause 61B(1) enables the Minister, by written instrument, to formulate principles
or rulesthat are to be applied in determining the extent (if any) to which costs of a
kind mentioned in subclause 61A (2) are to be treated as excessive for the purposes of
subclause 61B(2).

For the purposes of calculating the customer equipment costs less customer charges
plus supplementary amount methodology in subclause 61A(3) in relation to a
particular financial year, if the person who is adigital data service provider has
incurred costs of akind mentioned in the definition of ‘ customer equipment costs' in
paragraph 61A(2)(a) and the costs are treated as excessive to any extent under the
principles determined by the Minister, the amount of the costsis to be reduced by the
amount of the excess. That is, adigital data service provider’s customer equipment
costs may be considered against the excessive cost principles or rules formulated by
the Minister and if they are found to be excessive when considered against those
principles, they are to be reduced by the amount of that excess.

A Ministerial determination setting excessive cost principles under subclause 61B(1)
isadisallowable instrument for the purposes of s. 46A of the Acts Interpretation Act
1901 (subclause 61B(3)). It must therefore be published in the Commonwealth
Gazette, tabled in the Parliament and will be subject to Parliamentary disallowance.

Generdly, it is envisaged such principles would be determined prior to the financial
year in which they were to apply, thus providing the digital data service provider with
an opportunity to achieve the cost levels provided for in the principles, or to enable
the provider to calculate its costs in accordance with the principles. Note, however,
that nothing in the legislation requires the principles to be determined in advance of
the period to which they will apply. The Minister may choose to make a written
instrument under subclause 61B(1) during afinancial year if it became apparent that a
digital data service provider’'s costs for that year were unacceptably high. Inall
instances, however, it isintended that the principles be applied by the digital data
service provider in calculating its digital data cost and preparing itslevy credit claim.
Where principles have been formulated and applied to ayear, the ACA will be
required to examine the correctness of the claim having regard to such principles as
have been formulated.

AMENDMENT (29)

Amendment (29) amends clause 63 of the Bill which allows the ACA to inquire into
the correctness of aclaim or return.

The ACA will be able to make whatever inquiries it thinks necessary or desirable to
determine the correctness of adigital data service provider’ s digital data cost claim.
Information and documents obtained as a result of such inquiries are to be used by the
ACA in making its assessment of liabilities and entitlements.
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AMENDMENTS (30) AND (31)

Amendments (30) and (31) amend clause 64 of the Bill which allows the ACA to
assess liabilities and entitlement for the purposes of Part 2 of the Bill.

Subclause 64(1) requires the ACA to make a written assessment for the purposes of
Part 2 for each financial year.

Subclause 64(2) identifies matters that the assessment must set out in relation to each
participating carrier in relation to that financial year.

New subclause 64(3A) identifies matters that the assessment must set out in relation
to each digital data service provider in relation to that financial year.

Subclause 64(4), as proposed to be amended by Amendment (31), sets out the basis
on which the assessment must be made. The assessment must be made on the basis of
the levy credit claims lodged under clause 54, information and documents obtained by
the ACA because of itsinquiries under clause 63, and any other information or
documents the ACA has and thinks relevant to making the assessment. This
subclause is important because it makes it clear that the ACA does not need to rely
solely on the information provided to it in claims and returns to make its assessment.
The clause gives the ACA considerable discretion to take into account the findings of
itsinquiries and other relevant matters in making its assessment.

AMENDMENT (32)

Amendment (32) amends clause 67, which deals with the levy debit of a participating
carrier for afinancial year, to take account of the total digital data costs of digital data
service providers.

Clause 67, as amended, will set out the formulafor determining each participating
carrier’s levy debit, that is the amount it must contribute to the overall funding for the
USO and the DDSO, and how elements of that formula are arrived at.

Subclause 67(1), as proposed to be amended, provides that a participating carrier’s
levy debit for afinancial year isworked out using the formula:

Contribution factor x (Total net universal service cost + Total digital data
cost)

‘Contribution factor’ has the meaning given to it in subclause 67(2). ‘Total digital
data cost’ meansthe total digital data costs for the financial year of al the digital data
service providersin relation to the financial year. ‘Total net universal service cost’
means the total net universal service costs of all the universal service providersin
relation to the financia year.

Subclause 67(2) provides that the * contribution factor’ depends on whether a
determination in relation to determining the contribution factor isin force under
subclause 67(3). If such adetermination isin force, the contribution factor is worked
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out in accordance with that determination. If thereis no determination, the
contribution factor is worked out in accordance with the formula:

Carrier’ s eligible revenue
Total eligible revenue.

In the formula, ‘ carrier’ s eligible revenue’ means the participating carrier's eligible
revenue for the financial year and ‘total eligible revenue’ meansthe total eigible
revenue for the financial year of all the participating carriersin relation to the
financia year.

Application of this formula means that participating carriers contributions to the total
net universal service cost are proportional to their share of total eligible revenue.

The amounts used for total net universal service cost, total digital data cost, total
carrier’ s eligible revenue and total eligible revenue would be taken from the ACA’s
assessment under clause 64, which reflect the amounts involved after the ACA has
inquired into the correctness of claims and returns (see clause 63) and taken the
results of itsinquiries and any other relevant information into account in completing
its USO and DD SO assessments (paragraph 64(4)(c) and (d)).

Subclause 67(3) provides an alternative mechanism for determining the contribution
factor for the purposes of the levy debit formulain subclause 67(1). It enablesthe
Minister to make a written determination specifying a method of ascertaining the
contribution factor for the purpose of the levy debit formula. Such a determination,
however, has no effect unless each person who was a participating carrier
immediately before the determination was made gave written consent to the making

of the determination. A copy of such a determination must be published in the
Gazette for public information purposes (subclause 67(4)). The determination is not a
disallowable instrument because it is made with the agreement of all partiesthat it
affects.

AMENDMENT (33)

Amendment (33) substitutes a new clause 68 of the Bill to take account of a
participating carrier’ s digital data cost for afinancia year.

New clause 68 will set out the means of determining the levy debit balance of a
participating carrier. If aperson’slevy debit determined under clause 67 exceeds the
person’s net universal service cost plus the person’s digital data cost, then the person
has alevy debit balance. If the person’s share of the total net universal service cost
and digital data cost exceeds its own net universal cost and digital data cost (the cost
it hasincurred in fulfilling its obligations under the USO and DDSO) the person is
liable to pay levy equal to the amount of its levy debit.

Under the Telecommunications (Universal Service Levy) Act 1997, levy isimposed on
alevy debit balance. The amount of the levy is equal to the amount of the levy debit
balance.
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AMENDMENTS (34) and (35)

Amendments (34) and (35) make consequential amendments to clause 71 of the Bill
to take account of the digital data service amendments.

Clause 71, as proposed to be amended, will enable a person to request information
about an assessment, namely information on which the assessment is based and about
the methodology, and will require the ACA to comply with the request except in
relation to certain information. The ACA will not be able to make available
information obtained from, or relating to, adigital data service provider that could
reasonably be expected to cause substantial damage to the digital data service
provider, or information prescribed in regulations.

AMENDMENT (36)

Amendment (36) makes an amendment to clause 72 of the Bill consequentia on the
digital data service amendments.

Clause 72, as proposed to be amended, will enable a universal service provider, a
digital data service provider, or a participating carrier in relation to afinancial year to
request the ACA to provide specified information, being information the ACA cannot
provide under clause 71, and sets out rulesin relation to the ACA’ s compliance with
the request.

AMENDMENT (37)

Clause 117A — Timefor payment of damagesfor breach of performance
standards

Clause 117A provides for the automatic payment of CSG damages to customers
without the customer having to make a specific claim for the CSG payment. This
provision addresses the problem that customers may not be aware of entitlements to
CSG payments. The provision will also mean carriage service providers will have a
stronger incentive to meet the CSG.

Carriage service providers will be allowed a period of 6 months after commencement
of the Bill to enable them to put arrangements in place to ensure that they can comply
with clause 117A (see subclause 117A(7)).

It isintended that a carriage service provider automatically pay damagesto a
customer when it becomes aware that it has failed to meet a performance standard. A
carriage service provider should not be able to avoid making a payment merely
because a customer has not claimed the damages entitlement.

If, at aparticular time (as defined in subclause 117A(7)), acarriage service provider
has reason to believe that an event has occurred that is reasonably likely to result in
the carriage service provider being liable to pay damages to a customer under clause
116, the carriage service provider will be required to decide within 14 days whether to
accept that liability (subclause 117A(1)). In making this decision, the carriage service
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provider must have regard to whether there is any reasonable basis for the carriage
service provider to dispute the liability (subclause 117A(2)).

The provisions recognise that customer service guarantee standards set by the ACA
under clause 115 of the Bill may include exemptions from particular standardsin
certain circumstances (such as severe westher or natural disasters). In these
circumstances, the carriage service provider must decide whether their failure to meet
connection or fault repair timeframes are covered by such exemptions and therefore
whether aliability under the customer service guarantee existsin relation to the event.

The carriage service provider must advise the customer of its decision (including a
decision not to accept the liability) within 14 weeks after the decision is made
(subclause 117A(3)). Thisprovision isintended to ensure that the relevant customer
is made aware of the carriage service provider’s decision whether to accept liability or
not. If the carriage service provider advises the customer that it does not accept
liability, the customer may choose to pursue the matter further with, for example, the
Telecommunications Industry Ombudsman as provided for in clause 119 of the Bill.

If the carriage service provider decides to accept the liability to pay damages and the
liability isto be discharged by giving the customer a credit in an account the customer
has with the carriage service provider, the customer must be notified of the credit in
thefirst bill in which it is practicable to include the notification. Thereisaso
provision to allow the carriage service provider and customer to come to an
agreement about another manner for discharge of the liability. Regardless of the
manner of payment, the liability must be discharged within 14 weeks after the
decision is made (subclauses 117A(4) and (5)). The 14-week period isintended to
take account of the quarterly billing cycle which applies to many customers, and
allows an additional period for the carriage service providers administrative
processes.

If the customer dies, the legal personal representative of the customer will be entitled
to the benefits of clause 117A (subclause 117A(6)).

AMENDMENT (38)
Clause 118A — Right of contribution

Clause 118A provides for establishing entitlement to contribution for damages for
breach of performance standards due to one or more acts or omissions of another
carriage service provider, for example, faultsin a network (whether due to technical
or human error) in situations in which a carriage service provider (the first provider)
utilises the network of another carriage service provider (the second provider) to
supply servicesto the customer.

Clause 118A will not apply to a breach of performance standards that occurs before
the end of the period of 6 months beginning on the date of commencement of the
clause (subclause 118A(7)). Thiswill alow carriage service providers an opportunity
to put in place arrangements to enable them to comply with clause 118A.
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If acarriage service provider (thefirst provider) isliable to pay damages for the
contravention to the customer (primary damages), and the contravention iswholly or
partly attributable to one or more acts or omissions of another carriage service
provider, the first provider is then entitled to claim damages from the other provider
(secondary damages) to the extent that the contravention is attributabl e to those acts
or omissions (subclause 118A(1)).

If the contravention is wholly attributable to those acts or omissions, the secondary
damages payment will be equal to the primary damages payment. If the
contravention is partly attributable to the acts or omissions, the secondary damages
payment will be an amount (not more than the primary damages) which the court
determines to be fair and reasonable (subclause 118A(2)).

If the second provider makes payments to the first provider as aresult of aright or
remedy that was available to the first provider otherwise than under this clause and
arose out of the same act or omissions (for example through contractual arrangements
between the carriage service providers concerned), the amount of secondary damages
isto be reduced (but not below zero) by the amount of the payment under the other
right or remedy (subclause 118A(3)).

It is expected that carriage service providers will address the administrative
arrangements for the discharge of liabilities under this clause in relevant
interconnection agreements with other carriage service providers, or through an
industry-wide code of practice which may be registered under Part 6 of the
Telecommunications Act 1997.

The first provider may recover the amount of the secondary damages by action
against the second provider in a court of competent jurisdiction (subclause 118A(4)).

Any court action by the first provider to recover secondary damages from the second
provider must be instituted within 2 years after the first provider discharged the
liability for the primary damages (subclause 118A(5)).

If the customer dies, areferencein clause 118A to the ‘ customer’ includes areference
to the legal personal representative of the customer (subclause 118A(6)).

AMENDMENT (39)
Proposed Part 9A — Telephone sex services

Part 9A is a proposed new Part of the Bill. It isintended to address community
concerns that telephone sex lines are too easily accessed by children of standard
telephone service customers.

The provisions in Part 9A prohibit the supply of telephone sex services where the
telephone company bills the customer for the service except where the telephone
customer has:
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e given their prior written agreement to telephone sex services being accessed using
their telephone service;

e Dbeen given apersonal identification number (PIN) or some other meansto limit
access, and

o theserviceis supplied using a specific number range (1901 or another prefix
determined by the Minister or the Australian Communications Authority).

These arrangements should prevent most children from accessing these services.

The purpose of these arrangements is not to close down the telephone sex industry.
The arrangements allow the industry to operate by providing for the servicesto be
supplied where telephone customers have ‘ opted-in’ or where the telephone sex
service customer pays for the service otherwise than by the telephone account, for
example by using a credit card.

Clause 158A — Simplified outline
Clause 158A provides asimplified outline of proposed Part 9A to assist readers.
Clause 158B — Unacceptable conduct in relation to a telephone sex service

Clause 158B sets out the conduct that is prohibited in relation to the supply of
telephone sex services.

Subclause 158B(1) prohibits a telephone sex service provider or a carriage service
provider engaging in unacceptable conduct in relation to the supply of atelephone sex
service.

A telephone sex service is defined in clause 158J to mean a commercial service
supplied by way of avoice call using a standard tel ephone service where the majority
of persons who call the service are likely to do so with the sole or principal object of
deriving sexual gratification fromthe call. A telephone sex provider is defined in
clause 158K to mean a person who uses, or proposes to use, a standard telephone
service to supply one or more telephone sex services.

Subclause 158B(2) establishes the circumstances under which providers are
considered to have engaged in unacceptable conduct in relation to the supply of
telephone sex services. Unacceptable conduct involves:

¢ the supply of telephone sex servicesto an end-user in Australia by way of avoice
call using a standard telephone service;

e where the charge for the telephone sex service is expected to be included in a bill
sent to arelevant customer by or on behalf of a carriage service provider;

except where the customer has ‘ opted-in’ to telephone sex services by agreeing in
writing, the service is supplied only on the use of the customer’s PIN number (or
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some other means of limiting access to the service by others) and the call is made to a
number with an approved prefix such as 1901 (see clause 158H).

Subclause 158B(2)(d) isintended to apply where a carriage service provider includes
the charge for the telephone sex service in the telephone account. Thiswould be the
case for premium information services. It isnot intended, for example, to apply
where a carriage service provider charges a customer for atelephone call charged at
normal rates (such aslocal or STD rates) and where payment for the sex serviceis
made separately by credit card.

Subclause 158B(2) refers to the standard telephone service as being the medium for
the supply of atelephone sex service. Thiswill mean the rules will apply essentially
to any service for voice telephony such as services supplied over mobile phones and
fixed services as well as to telephone companies that may be supplying STD and IDD
call servicesto the customer but not be supplying the local telephone service.

Subclause 158B(3) provides that subclause 158B(1) isacivil penalty provision. Part
31 of the Telecommunications Act 1997 provides for pecuniary penalties for breaches
of civil penalty provisions.

Section 570 of the Telecommunications Act, which is contained in Part 31, provides
that if the Federal Court is satisfied that a person has contravened a civil penalty
provision, it will be able to order the person to pay the Commonwealth such
pecuniary penalty as the Court determines to be appropriate.

Asaresult of subsections 570(3) to (6) of the Telecommunications Act, the maximum
pecuniary penalty applying to a contravention of subclause 158B(1) will be, for a
body corporate, $250,000 for each contravention and, for an individual, $50,000 for
each contravention.

In determining the pecuniary penalty, the Court will be required to have regard to all
relevant matters including whether the person has previously been found by the Court
in proceedings under ‘this Act’ to have engaged in any similar conduct (subsection
570(2)). Asaresult of item 40 of Schedule 3 to the Telecommunications Legislation
Amendment Bill 1998, areferencein section 570 to ‘this Act’ will include the
proposed Telecommunications (Consumer Protection and Service Standards) Act
1998 and regulations under that Act.

Subclause 158B(4) prohibits the inclusion of a charge for telephone sex servicesin a
bill sent to a customer by or on behalf of the carriage service provider where the
carriage service provider engages in unacceptable conduct. Thiswill provide a
significant incentive for service providers not to ‘ push the boundaries' of the rules
concerning the supply of telephone sex services.

Subclause 158B(5) provides that subclause 158B(4) isacivil penaty provision. Asa
result of subsections 570(3) to (6) of the Telecommunications Act, the maximum
pecuniary penalty applying to a contravention of subclause 158B(4) will be up to
$250,000 (see sections 98 and 101 and Schedule 2 to the Telecommunications Act, as
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proposed to be amended by item 58 of Schedule 3 to the Telecommunications
Legislation Amendment Bill 1998).

Asaresult of subclause 158B(6), any ‘opt-in’ agreement will be ineffective for the
purposes of clause 158B if it deals with a matter other than the use of a standard
telephone service to supply telephone sex services. Thiswill prevent suppliers
bundling the ‘opt-in’ agreement with other dealings a customer may have with a
telephone company. An example of the type of behaviour this provision seeksto
prevent would be including the agreement to ‘opt-in’ in a standard contract for a
mobile telephone service.

Subclauses 158B(7) and (8) provide a defence for carriage service providersin any
proceedings brought under Part 31 of the Telecommunications Act for the recovery of
apecuniary penalty in relation to a contravention of subclause 158B(1) or (4) where
the telephone sex serviceis supplied without their knowledge or where the supply
could not have been ascertained with reasonable diligence. This provision
acknowledges that it could be possible for a service supplier to surreptitiously supply
atelephone sex service without the knowledge of the carriage service provider.

However, carriage service providers will not be able to turn ablind eye or to ignore
breaches of the rules. Carriage service providers will be required to use reasonable
diligence to ascertain whether the information service suppliers using their network
are supplying telephone sex services, including making inquiries of those intending to
supply information services, imposing contractual obligations regarding the type of
services supplied and reasonable monitoring of advertising of such services.

Clause 158C — Supply of goods or services not to betied to the supply of
telephone sex services

Clause 158C isintended to prevent suppliers getting customersto ‘opt-in’ to
telephone sex services by requiring them to ‘opt-in’ as a condition of purchasing
certain services, or by giving discounts or specia offersif they do ‘opt-in'.

Subclause 158C(1) isacivil penalty provision (see subclause 158C(2)). Part 31 of
the Telecommunications Act 1997 provides for pecuniary penalties for breaches of
civil penalty provisions.

Section 570 of the Telecommunications Act, which is contained in Part 31, provides
that if the Federal Court is satisfied that a person has contravened a civil penalty
provision, it will be able to order the person to pay the Commonwealth such
pecuniary penalty as the Court determines to be appropriate.

As aresult of subsections 570(3) to (6) of the Telecommunications Act, the maximum
pecuniary penalty applying to a contravention of subclause 158C(1) will be, for a
body corporate, $250,000 for each contravention and, for an individual, $50,000 for
each contravention.
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As aresult of subclause 158C(3), the definitions of ‘goods’, ‘price’, ‘services and
‘supply’ in section 4 of the Trade Practices Act 1974 will apply for the purposes of
clause 158C.

Clause 158D — Regulations may prohibit or regulate certain telephone sex
services

Clause 158D provides the ability for the Governor-General to make regulations to
prohibit or regulate certain telephone sex services (including the advertising or
promotion of such services).

Subclause 158D(2) provides that regulations made for the purposes of subclause
158D (1) will be able to make provision with respect to a matter by conferring on the
Australian Communications Authority (ACA) or the Australian Broadcasting
Authority (ABA) apower to make a decision of an administrative character.

Subclause 158D(3) prohibits a telephone sex service provider or a carriage service
provider contravening regulationsin force for the purposes of subclause 158D(1).

Subclause 158D(4) provides that subclause 158D(3) isacivil penalty provision. Part
31 of the Telecommunications Act 1997 provides for pecuniary penalties for breaches
of civil penalty provisions.

Section 570 of the Telecommunications Act, which is contained in Part 31, provides
that if the Federal Court is satisfied that a person has contravened a civil penalty

provision, it will be able to order the person to pay the Commonwealth such
pecuniary penalty as the Court determines to be appropriate.

Asaresult of subsections 570(3) and (4) of the Telecommunications Act, the
maximum pecuniary penalty applying to a contravention of subclause 158D(3) will
be, for abody corporate, $250,000 for each contravention and, for an individual,
$50,000 for each contravention.

Clause 158E — Aiding, abetting etc.

The effect of clause 158E is that a person who:

e aids, abets, counsels or procures a contravention of any of the civil penalty
provisions in subclauses 158B(1), 158B(4), 158C(1) and 158D(3); or

¢ induces a contravention of any of these provisions; or

e isinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of any of these provisions; or

e conspires with others to effect a contravention of any of these provisions;

will be taken to have contravened a civil penalty provision.
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Part 31 of the Telecommunications Act 1997 provides for pecuniary penalties for
breaches of civil penalty provisions. Section 570 of the Telecommunications Act,
which is contained in Part 31, providesthat if the Federal Court is satisfied that a
person has contravened a civil penalty provision, it will be able to order the person to
pay the Commonwealth such pecuniary penalty as the Court determines to be

appropriate.

Asaresult of subsections 570(3) to (6) of the Telecommunications Act, the maximum
pecuniary penalty applying to a contravention of subclause 158E(1) will be, for a
body corporate, $250,000 for each contravention and, for an individual, $50,000 for
each contravention.

Clause 158F — Evidentiary certificate—telephone sex service

The ABA will be able to issue awritten certificate stating that a specified serviceis,
or was, atelephone sex service (subclause 158F(1)).

In any proceedings under the Telecommunications Act that relate to this Part (in
particular, proceedings for the recovery of a pecuniary penalty under Part 31 of that
Act), the ABA’s certificate will be primafacie evidence of the mattersin the
certificate (subclause 158F(2)). It will be a matter for the relevant telephone sex
service provider or carriage service provider to whom the certificate relates to lead
evidence to rebut this prima facie evidence.

A document purporting to be a certificate under subclause 158F(1) will be taken,
unless the contrary is established, to be a certificate and to have been properly given
(subclause 158F(3)).

Clause 158G — Onus of proof—agreement and limiting access

The effect of clause 158G isthat in any proceedings under the Telecommunications
Act that relate to this Part (in particular, proceedings for the recovery of a pecuniary
penalty under Part 31 of that Act), the onuswill be on the relevant telephone sex
service provider or carriage service provider to prove that:

¢ therelevant customer has agreed in writing to the use of the standard telephone
service to supply telephone sex servicesin general (paragraph 158B(2)(€));

¢ thetelephone sex provider has reason to believe that the relevant customer has
been issued with a PIN or some other means of limiting access to tel ephone sex
services (paragraph 158B(2)(f)); and

¢ thetelephone sex service provider has reason to believe that the end-user of the
telephone sex service has used the PIN or other means of limiting access in order
to access the telephone sex service (paragraph 158B(2)(9)).
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Clause 158H — Approved prefix

Clause 158H defines the term *approved prefix’ for the purposes of Part 9A. This
term is used in paragraph 158B(2)(h).

An approved prefix will be:
o the prefix 1901; or

o if thereisawritten Ministerial determination or ACA determination in force
specifying another prefix instead of 1901 — that other prefix; and

o if thereisawritten Ministeria determination or ACA determination in force
specifying another prefix — that prefix (subclause 158H(1)).

A Ministerial determination under paragraph 158H(1)(a) or (b) will be a disallowable
instrument for the purposes of section 46A of the Acts Interpretation Act 1901. It
must therefore be published in the Commonwealth Gazette, tabled in the Parliament
and will be subject to Parliamentary disallowance (subclause 158H(2)).

Clause 158J — Telephone sex service
Clause 158J defines the term ‘ telephone sex service’ for the purposes of Part 9A.

For the purposes of Part 9A, a telephone sex service will be acommercial service
supplied using a standard tel ephone service where:

¢ the supply isby way of avoice call made using the standard telephone service; and

¢ having regard to the way in which the service is advertised or promoted and the
content of the service;

it would be concluded that most persons who call the service are likely to do so with
the sole or principal object of deriving sexual gratification from the call (subclause
158J(1)).

A service will not be atelephone sex serviceif it isatherapeutic or counselling
service provided by a person registered or licensed as a medical practitioner, or asa
psychologist, under State or Territory law (subclause 158J(2)).

Clause 158K — Telephone sex service provider
Clause 158K provides that for the purposes of Part 9A, a person will be a telephone

sex service provider if the person uses, or proposes to use, a standard telephone
service to supply one or more telephone sex services.
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Clause 158L —Voice call

Subclause 158L (1) provides that, to avoid doubt, areference to avoice call includes a
call that involves arecorded or synthetic voice rather than an actual voice.

Subclause 158L (2) quarantines the operation of subclause 158L(1). It will have effect
only for the purposes of Part 9A of the Bill.

Clause 158M — Savings of other laws

Clause 158M provides that Part 9A is not intended to exclude or limit the concurrent
operation of any law of a State or Territory (such as State or Territory criminal laws).

Clause 158N — Transitional

Clause 158N is atransitional provision that will allow telephone sex service providers
and carriage service providers a period of 6 months after commencement of the Bill to
put arrangements in place to enable them to comply with Part 9A.

When read with subclause 2(1) of the Bill, subclause 158N(1) provides that Part 9A
does not apply to atelephone sex service that is supplied before the end of the period
of 6 months beginning on a date that is 28 days after the Bill receives Roya Assent.
However, an ‘opt in" agreement referred to in paragraph 158B(2)(e) will be able to be

entered into before, at or after the commencement of the clause 158N (which is 28
days after the Bill receives Royal Assent) (subclause 158N(2)).

NOTESON REQUESTSFOR AMENDMENTS

TELECOMMUNICATIONS (CONSUMER PROTECTION AND
SERVICE STANDARDS) BILL 1998

AMENDMENT (2)
Amendment of clause 69 — L evy credit balance for afinancial year

The Telecommunications (Consumer Protection and Service Standards) Bill 1998, as
proposed to be amended, will establish adigital data service obligation.

This obligation will have the following characteristics:

e a'genera digital data service' to be provided by a‘general digital data service
provider’ in areas specified by Ministerial determination;
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e a'gpecial digital data service' to be provided by a‘special digital data service
provider’ in areas specified by Ministerial determination;

¢ funding arrangements provide for a subsidy to be paid for the equipment necessary
to receive the ‘ special digital data service' —this subsidy will be funded by the
industry as part of existing universal service levy arrangements,

e arequirement for digital data providersto develop digital data service plans; and
e price control arrangements.

The amendment of clause 69 of the Bill is consequential on the above amendments,
and isrequired in order to implement the digital data service regime.

Clause 67 of the Bill, as proposed to be amended, sets out the formula for determining
each participating carrier’ s levy debit, that isthe amount it must contribute to the
overall funding for the universal service obligation (USO) and the digital data service
obligation (DDSO), and how elements of that formula are arrived at.

Clause 69 of the Bill, as proposed to be amended by the Request for Amendment, sets
out the means of determining the levy credit balance of a participating carrier. If a
carrier’s net universal service cost plus digital data cost exceeds the carrier’s levy
debit determined under clause 67, then the carrier will have alevy credit balance and
will be entitled to receive an amount equal to the amount of its levy credit.

AMENDMENT (2)

Amendment to heading of clause 85 — L evy credit balance of a universal service
provider for afinancial year

Clause 85 of the Bill provides that if a person has alevy credit balance because of
clause 69 for afinancial year, an amount equal to the amount of that balanceis
payable to that person out of the Universal Service Reserve. The Reserveisa
component of the Reserved Money Fund under the Financial Management and
Accountability Act 1997 administered by the Department of Communications,
Information Technology and the Arts.

The establishment of the digital data service regime means that levies are now
payable to digital data service providers aswell as universal service providers. The
title of this clause is therefore requested to be amended by removing the words ‘to a
universal service provider’.
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NOTESON REQUESTSFOR AMENDMENTS

TELECOMMUNICATIONS (UNIVERSAL SERVICE LEVY)
AMENDMENT BILL 1998

AMENDMENT (1)

The Telecommunications (Consumer Protection and Service Standards) Bill 1998, as
proposed to be amended, will establish adigital data service obligation.

This obligation will have the following characteristics:

e a'genera digital data service' to be provided by a‘general digital data service
provider’ in areas specified by Determination;

e a'gpecial digital data service' to be provided by a‘special digital data service
provider’ in areas specified by Determination;

e funding arrangements provide for a subsidy to be paid for the equipment necessary
to receive the ‘special digital data service' —this subsidy will be funded by the
industry as part of existing universal service levy arrangements,

e arequirement for digital data providersto develop digital data service plans; and
e price control arrangements.

The Telecommunications (Universal Service Levy) Act 1997, as proposed to be
amended by the Request for Amendment, will impose alevy on telecommunications
carriers with aview to funding losses incurred by universal service providers and
digital data service providersin fulfilling the Universal Service Obligation (USO) and
Digital Data Service Obligation (DDSO) under the Telecommunications (Consumer
Protection and Service Standards) Bill 1998.

The establishment of the digital data service obligation requires the long title of the
Telecommunications (Universal Service Levy) Act 1997 to be amended to omit
‘payphones and prescribed carriage services', and substitute ‘ payphones, prescribed
carriage services and digital data services'.



