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DO NOT CALL REGISTER BILL 2006
OUTLINE

The Do Not Call Register Bill 2006 (the Bill) sets up a scheme to enable individuals who
have an Australian number to opt out of receiving unsolicited telemarketing calls. The
proposed framework contained in the Bill isaimed at regulating and minimising
unsolicited telemarketing calls made to Australian telephone numbers that originate from
overseas numbers or Australian numbers.

The Government is concerned that the rate of unsolicited telemarketing calls has grown
significantly in recent years. There have been rising community concerns about the
inconvenience and intrusiveness of telemarketing on Australians, as well as concerns
about the impact of telemarketing on an individual’s privacy. While telemarketing isa
legitimate method by which businesses can market their services or seek donations, the
Bill will enable individuals to express a preference not to be called by telemarketers.

In October 2005, the Minister for Communications, Information Technology and the Arts
released a departmental discussion paper to facilitate discussion in relation to the possible
establishment of aDo Not Call Register. Following the receipt of submissions strongly
supportive of alegislated Do Not Call Register, the Government has decided to introduce
legidation for its establishment.

The main penalty provision in the Bill prohibits the making of unsolicited telemarketing
callsto anumber registered on the Do Not Call Register. The Bill provides for a number
of limited exemptions to this prohibition to enable certain public interest organisations to
make telemarketing calls.

The Bill provides for the establishment of a Do Not Call Register. The Register would be
kept by the Australian Communications and Media Authority (ACMA) or outsourced to a
third party who would operate the Register on behalf of the ACMA. It provides a system
whereby individuals can register their home and mobile numbers on the Register.
Telemarketers who wish to make telemarketing calls will in effect be required to check
their calling lists against the numbers registered on the Do Not Call Register to ensure
that they do not contact numbers of individuals who have opted out of receiving
telemarketing cals. The details relating to the operation and administration of the
Register will be provided for by a determination made by the ACMA.

Complaintsrelating to the Do Not Call Register and breaches of the Bill can be made to
the ACMA.

The Bill isaccompanied by the Do Not Call Register (Consequential Amendments) Bill
2006 (the Consequentials Bill) which makes various amendments to the
Telecommunications Act 1997 (Telecommunications Act), the Australian
Communications and Media Authority Act 2005 (the ACMA Act) and the



Telecommunications (Carrier Licence Charges) Act 1997, to provide an appropriate
regulatory framework for the ACMA to investigate complaints relating to telemarketing
calls and to enforce the scheme.

In addition, the Consequentials Bill enables the development of relevant industry codes
and standards relating to telemarketing calls. It requiresthe ACMA to make national
standards regulating the making of all telemarketing calls. The mandatory standards will
relate to certain conduct matters such as the time at which telemarketing calls may be
made, the information which must be provided to recipients and the termination of such
cals.

The main elements contained in the Bill are:

e aprohibition on making telemarketing calls to an Australian number which is
registered on the Do Not Call Register, subject to certain exemptions. The penalty
provision isaimed at calls made from an Australian number or from overseasto an
Australian number;

e arequirement that agreements for the making of telemarketing calls must require
compliance with this Act. This requirement isaimed at organisations which may
contract with another party to provide telemarketing services on their behalf;

e arequirement for aDo Not Call Register to be established, enabling individualsto
register their private or domestic numbers on the register;

e acivil sanctionsregime. These prohibitions are civil penalty provisions, not criminal
offences. Breach of aprovision may attract a substantial monetary penalty.

¢ atiered enforcement regime which provides for arange of enforcement measures to
beinitiated by the ACMA, depending upon the seriousness of the breach of a penalty
provision. The enforcement measures available to the ACMA include aformal
warning, acceptance of an enforceable undertaking, or the issuing of an infringement
notice. The ACMA may also apply to the Federal Court for an injunction.

e The ACMA may ingtitute proceedings in the Federal Court or the Federal Magistrates
Court for breach of acivil penalty provision. Aswell asordering a person to pay a
substantial monetary penalty, the Court may make an order to recover financial
benefits that are attributable to the contravention of the civil penalty provision, or
may order compensation to be paid to avictim who has suffered loss or damage as a
result of the contravention.

The Consequentials Bill which accompanies this Bill makes various amendments to the
Telecommunications Act and the ACMA Act to enable the effective investigation and
enforcement of breaches of this Bill. The main elements proposed in the Consequentials
Bill are:



e arequirement that the ACMA develop an industry standard which would set out
various minimum contact standards relating to issues such as the time telemarketers
are permitted to call and what information they must provide about their organisation.
These standards would apply to al telemarketers, including those exempt from the
general prohibition on making certain telemarketing calls;

e aframework to enable industry to develop codes to deal with the making of
telemarketing call, based on Part 6 of the Telecommunications Act;

e aninvestigation role and appropriate information gathering powers for the ACMA to
investigate complaints relating to breaches of the Do Not Call Register Bill and
regulations made under the Bill, based on Parts 26 and 27 of the Telecommunications
Act.

FINANCIAL IMPACT STATEMENT

Budget funding of $33.1 million has been provided over four years for the arrangements
contained in this and the Consequentials Bill. It is anticipated that approximately

$15.9 million will be recovered from the telemarketing industry through the payment of
feesto access the Register. Clause 21 providesthat ACMA may make a determination in
respect of fees for accessing to the Do Not Call Register.

The expected impact on the fiscal balance will therefore be $17.2 million over four years.

REGULATION IMPACT STATEMENT

Telemarketing in Australia

The Government has recently observed an increase in the frequency of complaints
relating to telemarketing practicesin Australia. Complaints are generaly raised by
consumers and focus on the frequency and intrusive nature of unsolicited telemarketing
calls due to the dramatic rise in telemarketing activity observed over the past ten years.
This growth is demonstrated by the industry’ s employment figures which show that while
there were 9,400 persons employed as telemarketersin Australiain 1996, by January
2005, the figure had risen to 15,100:*- an increase of 62 per cent. The Commercial
Economic Advisory Service of Australia has recently reported that in 2004,
1,065,000,000 telemarketing calls were made from Australia’ s 30,000 call centres. With

! Source: ABS Labour Force Survey, Australia.

NB: Ascall centres provide arange of services apart from out-bound telemarketing, it is difficult to
differentiate between the type of calls made or received in call centres. Statistics are not available to
provide a clear understanding of the number of in-bound customer service calls compared to out-bound
telemarketing calls.



newer technologies such as Voice over Internet Protocol reducing call costs this number
of callsis expected to continue to increase.

The Australian telemarketing industry is subject to self-regulatory arrangements as well
as some State and Commonwealth legislation.

International response

Internationally, Australiais out of step with comparable countriesin failing to havea‘Do
Not Call’ register. Successful schemes have been operating in many countries including
in the United States of America (USA) since 2003 and the United Kingdom (UK) since
1999 and Canadaintroduced legislation in 2004 to establish aDo Not Call List to reduce
the volume of unsolicited telemarketing calls. The proposed model for Australiatakes the
best features of schemes aready operating in other countries but is based primarily on the
USA model.

In response to rising complaint levelsin their respective jurisdictions, the USA and the
UK introduced registers and Canadais still working on the details for itsregistry to
record the telephone numbers of consumers that do not wish to receive telemarketing
calls. Under each country’ s legislation, telemarketers are prohibited from contacting a
person using a number listed on the register.

What isatelemarketing call?

Telemarketing calls are voice calls made with the purpose to offer, supply, provide,
advertise or promote goods or services for land or an interest in land; or a business
opportunity or investment opportunity; or to solicit donations. Telemarketing calls
include messages for which the commercial/marketing e ement may be a secondary
purpose, not necessarily the primary purpose of the call, such as calls which may be
primarily designed to gauge customer satisfaction, but have a secondary purpose of
soliciting sales.

1. ISSUE IDENTIFICATION

Two distinct, but interrelated issues have been identified in relation to telemarketing
activitiesin Australia. First, there is increasing dissatisfaction within the community
about telemarketing activities (including privacy concerns). Second, the fragmentation
and inconsistency in current rules governing the telemarketing industry has lead to
industry and consumer calls for amore unified policy approach to telemarketing issues.

1) Community concern

Significant community concern in relation to the volume, inconvenience and
intrusiveness of telemarketing practices has been observed by a number of different
sources in recent times, including government bodies at the Federal and State level, as
well as private sector organisations. For example:

e in 2005, the Office of the Privacy Commissioner’s report, Getting in on the Act:
The Review of the Private Sector Provisions of the Privacy Act 1988
recommended the Government introduce a legisated right for consumers to opt-



out of receiving direct marketing approaches. In support of its recommendation,
the Office noted the findings of a 2004 survey it had undertaken into community
attitudes towards unsolicited marketing material .2 In that survey, some 61% of
respondents reported feeling ‘angry and annoyed’ or ‘ concerned’ when they
receive marketing material. In general, submissions made to the Review by
consumers supported the establishment of ‘opt-in’ requirements which would
prohibit al forms of direct marketing, including telemarketing, without the
express consent of consumers. While the Office did not favour the more extreme
‘opt-in’ approach, it considered the level of community concern sufficient to
warrant the introduction of legislation governing direct marketing practices;,

e in 2005, the Senate Lega and Constitutional References and Legislation
Committee recommended the development of a‘do not contact’ register that
would prohibit direct marketing calls to persons who had registered their
preference not to receive such calls. This recommendation was made following
the Committee’ s consideration of the Office of the Privacy Commissioner’s

report;

e the 2005 Telecommunications Industry Ombudsman’s (T10’s) Annual Report
stated that privacy complaints received during the 2004-05 financial year more
than doubled from 908 to 2,135, with the largest number (887) about
telemarketing by members of the TIO scheme. The report noted that ‘ many of the
complaints referred to instances where complainants claimed to have asked the
company to cease calling and remove their details from marketing lists, yet the
calls continued’ .2 In aMay 2005 media release, the Ombudsman noted that some
consumers complained of receiving as many as 10 callsin atwo week period and
that repeated telemarketing calls from telecommuni cations companies are
‘becoming a more frequent source of complaint’ to the TIO;*

e inearly 2006 with Department of Communications, Information Technology and
the Arts (DCITA) staff, Telstra representatives reported that a significant number
of complaints about telemarketers are regularly received by Telstra’s * Unwelcome
Calls' unit. It was estimated that of the approximately 1,500 calls received each
day by the unit, between 700 and 800 calls related to telemarketing. Most of these
complaints related to the failure of telemarketersto adhere to industry codes of
practice and conduct, such as privacy codes and the Australian Direct Marketing
Association’s (ADMA) ‘Do Not Contact’ arrangements;

e between June 2004 and April 2006 330 ministerial representations complaining
about telemarketing calls have been referred to DCITA for response. Roughly half
of those representations have been received since October 2005 following the
release of aDCITA discussion paper outlining a possible Do Not Call register. In
response to the discussion paper, 495 submissions were received, the mgjority of
which supported the development of aregister and standards.

2 Getting into the Act: The Review of the Private Sector Provisions of the Privacy Act 1988 (March 2005),
96.

% Telecommunications | ndustry Ombudsman Annual Report 2005, 28.

*TIO MediaRelease, ‘ TIO calls on industry to improve telemarketing call practices’ (4 May 2005).



e Since the announcement on 4 April 2006 that the Government intends to establish
aDo Not Call Register, 108 ministeria representations have been referred to
DCITA for response with a common theme of support for the proposed Do Not
Call Register.

e in November 2005, the Victorian and NSW Governments established a phone
petition to allow consumersto list their support for anational Do Not Contact
register that would prevent unwanted and unsolicited telemarketing calls. The
Victorian Minister for Consumer Affairs and the NSW Minister for Fair Trading
reported that 20,082 calls were made in support of aregister during the month-
long poll;® and

e inakFebruary 2006 discussion paper Consumer Protection and Telemarketing in
South Australia, the South Australian Government reported that its consumer
affairs body receives alarge amount of correspondence related to telemarketing.
The paper noted that ‘in the main, enquiries from individuals are generally about
wanting to find out how to be removed from marketing lists or their seeming
inability to do this'.

The above examples highlight the existence of widespread community concern about
telemarketing activities.

However, asthereisno central agency to address telemarketing complaintsit is difficult
to accurately quantify the scope and scale of the problem. Telemarketers operate under a
number of different rules established by industry bodies on avoluntary basis, State and
Territory laws, aswell as some Commonwealth legislation. Given this, complaints about
telemarketing are received by several different agencies and classified in different ways
making it difficult to create a unified picture of the problem. At issueis that anecdotal
evidence suggests that a considerable number of complaints are about the practices of
telemarketers operating from other countries, but there is no way of gathering such data.

2) Lack of unified policy surrounding telemarketing activity in Australia

It is probable that the general level of community concern about telemarketing is
exacerbated to some extent by the lack of unified policy and regulation surrounding
telemarketing activity in Australia. The rules governing telemarketing practices are
contained in various instruments, including voluntary codes developed by industry, State
and Territory legidation and Commonwealth law. This fragmented and sometimes
inconsi stent approach has resulted in confusion for both agencies that utilise
telemarketing practices and consumers as they are unsure of their respective obligations
and rights.

While consumers may register their telephone and mobile numbers on the ADMA Do

Not Contact Register, the requirement to refrain from calling these listed numbersis only
mandated for members of ADMA. Compliance with the arrangements is voluntary for the
estimated 20 per cent of telemarketers who are not members of ADMA and should a

5> Media Release from the Victorian Minister For Consumer Affairs, Marsha Thomson ‘ More than 20,000
petition Coonan on telemarketing’ (5 December 2005).



complaint be made about receiving acall from one of these telemarketers, ADMA has no
enforcement authority.

The governing rules are more complex in relation to the time at which telemarketers can
contact consumers. Under ADMA’s Direct Marketing Code of Practice,® telemarketers
must ensure that all telephone calls to customers are made at times that comply with
legidation, and in all other instances, are made between the hours of 8 am and 9 pm.
Different hours of contact are prescribed in NSW and Victoria. In NSW, telemarketers
must not tel ephone consumers between the hours of 8pm and 9am seven days aweek.” In
Victoria,® contact is prohibited:

e at any timeon apublic holiday;

¢ between the hours of 5pm and 9am on a Saturday or a Sunday; or

e between the hours of 8pm and 9am on any other day.

Other States and Territories prescribe different permitted calling hoursin genera State
and Territory fair trading and door-to-door sales legislation as detailed in Attachment A,
noting thereis currently no legidation regulating calling hours for telemarketersin
Tasmaniaor South Australia.

Where telemarketers sell financial products, they also need to comply with the
requirements of the Corporations Act 2001 (Cth), which sets specific requirementsin
relation to times at which consumers may be contacted.

Other rules affecting telemarketing activity are contained in the Privacy Act 1988 (Cth).

As a consequence of the variety of rules applied by different bodies to telemarketing
activities, there exists no single avenue for consumer complaints. A number of
submissionsto DCITA’s Do Not Call Discussion Paper from consumers indicated that
the fragmented approach is both confusing and frustrating. While consumers can register
with the ADMA’s Do Not Contact register, this scheme is only used by businesses
belonging to that association. The TIO and the Australian Competition and Consumer
Commission (ACCC) and State and Territory fair trading agencies also provide some
recourse for consumers in certain circumstances.

The difficulties generated by different, and sometimes inconsistent governing
arrangements was also noted in industry submissionsto DCITA’s Do Not Call

Discussion Paper. Asnoted by ADMA in its submission there is aneed for national
telemarketing standards to address the issue of inconsistency and to provide organisations
with more operational certainty and consumers with more effective complaint handling
mechanisms.

Providing a consistent regulatory regime/why is regulatory intervention required?

® November 2001.
" Fair Trading Act 1987 (NSW) s40!.
8 Fair Trading Act (Vic) s67C.



Asnoted above, there is currently no national legislative framework dealing with
unsolicited telemarketing calls. A national legislative framework for telemarketing would
provide a more consistent regulatory framework for the telecommunications industry and
consumers and provide consumers with an ability to control unsolicited telemarketing
calls to some extent.

2. OBJECTIVES

To address the issues identified above, a number of key policy objectives have been
identified to:

* provide amore consistent and efficient operating environment for the telemarketing
industry;

* reduce the inconvenience and intrusiveness of telemarketing calls by enabling people
to opt-out of receiving those calls; and

* establish an effective complaints handling mechanism to deal with poor telemarketing
activities.

It is appropriate to respond to community concern with an assurance that effective action
is being taken to address the intrusiveness and inconvenience of telemarketing calls.
Providing community certainty is thereforein itself an important objective.

These objectives are consistent with general Government policy objectives to minimise
the burden of regulation and to promote commercial and competitive outcomes.

Sakeholders
The key stakeholders who are affected by these issues and responses to them are:

o thetelemarketing industry and its shareholders—in terms of additional costs,
benefits and impact on shareholder value of any changes to the regulatory
arrangements,

e persons employed by the telemarketing industry —in terms of the potential for job
losses,

e domestic telecommunications users — as potential beneficiaries from
improvements in telemarketing arrangements;

e the Australian Communications and Media Authority (ACMA) —asthe
organisation that would be responsible for administering a proposed national
response, monitoring compliance and undertaking enforcement action; and

e Organisations whose main businessis not telemarketing but who may use
telemarketing on an ad hoc basis.



3. OPTIONS

The identification of options available to the Government has been influenced by a
number of key variables, in particular the:

e cost of developing, implementing and administering arrangements to address the
problem;

e potential impact on the economy of arrangements that could restrict the flow of
business,

e need to protect the privacy of information submitted to aregister; and

e potential difficulty of imposing Australian requirements on telemarketers who
operate from offshore, but contact Australian consumers.

Four options were considered to address the identified objective:
1. Do Nothing;
2. Co-Regulatory Approach —minimal regulatory approach;
3. Establish an ‘opt-out’ Do Not Call Register and Nationa Standards; and
4. Establish an ‘opt-in’ Call Register and National Standards

Option 1: Do Nothing

This option would maintain the status quo and not attempt to increase regulation or
change the telemarketing industry.

The industry would continue to be subject to arange of regulatory requirements set by
State and Territory laws and Commonwealth legislation. As noted, a number of State and
Territory laws impose differing requirements on telemarketing activity and telemarketers
who operate at anational level will need to continue to ensure compliance with local
State and Territory laws. Neverthel ess, some States have recognised the need to
harmonise the arrangements in light of the national scope of telemarketing activity® and it
is possible that there may be activity at the State level to achieve greater consistency of
approach over time.

The telemarketing industry also has some voluntary self-regulatory mechanismsin place
such as the voluntary ADMA Direct Marketing Code of Practice™ that sets specific
standards of conduct and establishes a benchmark for settling disputes between industry
participants and consumers. Under the code, telemarketers must (among other
reguirements):

e refrain from calling persons registered on ADMA’s Do Not Contact Register;

® See eg Media Release from the Victorian Minister For Consumer Affairs, Marsha Thomson ‘More than
20,000 petition Coonan on telemarketing’ (5 December 2005).
10 November 2001.
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e identify themselves to personsthey are calling and state the purpose of their cals;

e ensure their name, address and telephone number are listed in an accessible
directory;

e ensurethat all telephone callsto customers are made at times that comply with
legislation, and in al other instances, are made between the hours of 8 am and 9
pm;

e provide customers with clear opportunities to accept or decline offers; and

e not contact customers more than once in any 30 day period, for the same or
similar campaigns, without prior consent of the customers.

It is estimated that approximately 80 per cent of Australian telemarketing organisations
have volunteered to come under the ADMA arrangements and are bound by the above
requirements.

Under this option, consumers who experience displeasure in relation to telemarketing
callswould continue to be able to join ADMA’s Do Not Contact Register to reduce the
volume of telemarketing calls received. Consumers also have the option to adopt
technological solutions such as caller line identification and answering machines that
enable consumers who do not wish to receive telemarketing calls to screen their inbound
calls and only answer those calls they wish to take, to reduce the number of unwanted
cals.

This option leavesit to the market, State and Territory Governments and consumersto
develop appropriate solutions to the identified problems. Alternatively, the Government
could introduce regulatory arrangements to achieve the identified objectives at a national
level. Possible regulatory solutions are: the development of a co-regulatory regime; the
imposition of an ‘opt-out’ Do Not Call Register; and the imposition of an ‘opt-in" Call
Register.

Option 2: Co-Regulatory Approach —minimal regulatory approach

Under this approach, the Government could impose a mandatory requirement on the
telemarketing industry to comply with an existing industry code of practice, such asthe
ADMA Code of Practice.

The existing ADMA Code of Practice would be developed and expanded to apply to the
whole of the telemarketing industry operating in Australia through a co-regulatory
mandatory Code of Practice. This option would involve registration of the code under
Part 6 of the Telecommunications Act 199 and would provide additional enforcement
mechanisms and enhance the existing self regulatory arrangements. Alternatively, under
section 51AE of the Trade Practices Act 1974, a code of practice may be declared
mandatory. Either approach would potentially bind all those involved in the
telemarketing industry in Australia but not the off-shore telemarketing industry. Notably,
it ispossible that State and Territory legislation would have prevalence over code
requirements but it would depend on the particular circumstances.
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Option 3: Establish an ‘opt-out’ Do Not Call Register and Standar ds

Under this option, anational Do Not Call Register scheme would be legisated and
administered by ACMA, either directly or by tendering out the delivery of the service and
overseeing performance of the successful contract.

People who do not wish to receive unsolicited telemarketing calls (subject to certain
exemptions) would have the option of applying for their fixed and/or mobile numbers to
be recorded on the Register. It isanticipated that this registration could be by telephone
or viaapurpose built website. Once a number is recorded, it would be prohibited for
telemarketers to contact that number, except in specific circumstances.

The legidation would apply to unsolicited telemarketing calls made within Australia, and
to calls made from offshore telemarketers to Australian telephone numbers. Some
ongoing costs would be recovered from industry on a user-pays basis.

This option reflects the approach taken in the US and UK. The US legidlation has a
number of significant exemptions to its legislation, including charities, market
researchers, non-profit organisations, political organisations and calls between
organisations and existing clients. Similar exemptions to those applying in the US are
also appropriate to the Australian environment. Unsolicited telemarketing calls may
originate from arange of different sources, including from organisations considered to
have a‘public interest’ perspective.

DCITA’s Do Not Call Discussion Paper raised the issue of allowing exemptionsto a
legidated Do Not Call Register. The exemptions were similar to those applying in the US
and covered:

« individuas or companies with which individuals or small businesses have established
business relationships;

« Charities;

. religious organisations,

« educational institutions (limited exemption for contacting students and alumni);

« government bodies;

. registered political parties and registered political candidates; and

. market researchers undertaking social research.

In addition to establishing a Do Not Call Register, a consistent regulatory framework,

would set out minimum ‘contact’ standards for telemarketers, covering such matters as
permitted calling hours, minimum information requirements and termination of calls.
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Option 4: Establish an ‘opt-in’ Call register and Standards

Under this option, a national Call register scheme would be established by legidation and
administered by ACMA, either directly or by tendering out the delivery of the service and
overseeing performance of the successful contract.

People who wish to receive telemarketing calls would have the option of applying by
telephone or via a purpose built website for their fixed and/or mobile numbersto be
recorded on the register. Unless a number was recorded on the register indicating the
consumer’ s consent to receive telemarketing calls, it would be prohibited for
telemarketers to contact that number.

The legidation would apply to telemarketing calls made within Australia, and to calls
made from offshore telemarketers to Australian numbers.

Further assessment of the costs and benefits of each option and an impact analysisare in
the attached tables.

4, CONSULTATION

In response to an increasing number of complaints received by Government and non-
Government agencies such asthe TIO and Telstra, a discussion paper was released by
DCITA for public comment in late October 2005 on the possible establishment of a
national Do Not Call Register. 495 submissions from members of the public, consumer
groups, telemarketing companies, telecommunications companies, charities and small
businesses were received. The mgjority of submissions supported the development of a
Register.

121 submissions were received from organisations, in response to the discussion paper.

Small Businesses

12 submissions were received from small business and organisations representing the
interests of business that do not use telemarketing. The trend was supportive of a Do Not
Call Register and did not support a self-regulation scheme. Many small businesses
indicated that unsolicited telemarketing call approaches are time consuming and costly
for their businesses as they use valuable resources that congest fax and telephone lines
potentially resulting in loss of business opportunities.

Charity Organisations

28 submissions were received from charity organisations and organisations representing
the interests of charities. The trend was supportive of a Do Not Call Register that
included exemptions for charities and telemarketers operating on behalf of charities.

Telemarketing Organisations

32 submissions were received from telemarketing organisations and businesses that use
telemarketing and organi sations representing the interests of telemarketers. The trend was
supportive of aDo Not Call Register noting that self regulation is a suitable solution with
concerns about the cost of operation, compliance issues and possible loss of jobs.
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Telephone Carriers

8 submissions were received from telephone carriers and organisations representing the
interests of telephone carriers. The trend was supportive of aDo Not Call Register and
exemptions for existing business relationships noting that domestic companies should be
accountable for overseas telemarketers acting on their behalf. There should be a
harmonisation of legislation to ensurethat it is easier for organisations to understand and

apply.

Consumer Groups

5 submissions were received with total support for aDo Not Call Register and to regulate
offshore telemarketing but did not support exemptions and maintained that consumers
and small business should not have to pay afeeto be included on the Register.

Government (Federal and State)

8 submissions were received from Federal and State Government agencies. The trend was
supportive of aDo Not Call Register with the majority supporting an opt-out register.
The Office of the Privacy Commissioner noted the prohibition of unsolicited telephone
callsis an important step towards regaining individual control and the most important
objective for the Register from a privacy perspective is the handling of personal
information.

Special Interest Groups (Miscellaneous)

20 submissions were received from special interest groups. The trend was supportive of a
register with the majority supporting an opt-out register and noted the negative effect of
unsolicited telemarketing on the elderly asthey are particularly vulnerable to this form of
direct marketing.

Social and Market Research Organisations

One submission was received from this group as a joint submission from the Australian
Market and Social Research Organisation and the Australian Market and Social Research
Society. The submission supports aDo Not Call Register on the condition that socia and
market researchers are exempt as noted in the summary provided in the previous brief.

Individuals
377 submissions were received from individuals supporting the establishment of a Do
Not Call Register.
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Other (Complaint Handling Bodies)

One submission was received from the T10 supporting the establishment of the Do Not
Call Register and notes that the number of complaints that the T1O received regarding
telemarketing has increased significantly over the last year. The T1O prefers an opt-out
register to include offshore calls and that certain organisations should be exempt.

5. IMPACT ANALYSIS
Option 1: Do Nothing

Overview

This option maintains the status quo with no attempt to increase regulation or change the
telemarketing industry. This option relies on the market, State and Territory Governments
and consumers to develop their own solutions to the identified problems.

Approximately 80 per cent of telemarketing organisations are already members of
ADMA'’s self-regulatory regime. Under this option membership of ADMA may increase
leading to increased protection for consumers and greater harmony in the rules governing
telemarketing practices. Without regulatory intervention, thereislikely to remain a small
but significant proportion of businesses that refuse to join industry arrangements. |f
telemarketing continues to pose a problem and no Federal action istaken, it ispossible
that State and Territory Governments may act.

The South Australian Government has recently issued a discussion paper that canvasses a
number of optionsto further regulate telemarketing activity in that State. While there are
some moves to harmonise State |egislation regulating telemarketing,™ it is considered
that the different constraints applying to the various States and Territories make this
unlikely to occur on anational scale.

The adoption of technological solutions, such as caller line identification by consumersto
resolve some of the difficulties experienced in relation to telemarketing callsis
promising. The difficulty with this approach is that while the volume of calls from
telemarketers that are answered may be reduced, the inconvenience and cost of screening
calls and theintrusion that is felt by some consumers receiving telemarketing calls
remains.

Summary

This option is unlikely to resolve the level of community concernin relation to
telemarketing activity and it islikely that the industry will remain subject to fragmented
and inconsistent governing arrangements without intervention at afederal level.

Impact on the Telemarketing Industry
If left unchecked the telemarketing industry islikely to grow significantly, particularly as
newer technologies, such as Voice over Internet Protocol, continue to reduce call costs.

1 late 2005, the Victorian and NSW governments issued a discussion paper on options for harmonising
their telemarketing laws.
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It is expected there will be a corresponding growth in non-skilled labour positions within
the industry, as more staff are needed to manage the higher volume of calls. Itis
guestionable if thisjob growth will be seenin Australia. As newer technologies have
dramatically reduced the cost of international calls, it is probable that more call centres
will be relocated offshore to take advantage of lower labour costs.

The industry will remain subject to inconsistent regulation, including State-based
legidation and various voluntary industry codes. ADMA notes these inconsistencies have
added substantially and unnecessarily to the cost of compliance. Compliance costs could
grow further should individual States adopt stronger action in respect of telemarketing
conduct in the absence of anational regime.

Approximately 20% of Australian telemarketers are not members of ADMA and are not
subject to the ADMA code of contact. This results in inconsistencies with some
telemarketers subject to higher standards of conduct than others.

Compliance costs

Compliance with higher standards has reportedly resulted in these telemarketers incurring
higher costs. Should no action be taken, this situation is likely to continue,
disadvantaging those telemarketers who are members of the ADMA scheme. Asthe
ADMA schemeisvoluntary, there isthe potential for current members of ADMA to
withdraw their membership in order to remain competitive against non-members of the
scheme. Offshore telemarketers are unlikely to be members of ADMA.

Impact on Business
Businesses are likely to continue to rely on telemarketing as an effective marketing
practice for commercial and non-commercia purposes.

Impact on Consumers

Without regulatory intervention, all consumerswill continue to receive telemarketing
calls. The volume of callsislikely to increase with the expected growth in the
telemarketing industry.

This option only benefits those subscribers who are comfortable with, and take advantage
of, this form of marketing. For other subscribers, the inconvenience associated with an
increasing volume of callsis expected to rise. Thisis predicted to lead to further growth
in the number of complaints to government and industry about telemarketing practices.

While consumers can register with ADMA’s Do Not Contact register, this schemeisonly
used by businesses who are members of ADMA. Evidence indicates the current self-
regulatory scheme is not providing enough protection for consumers.

Key difficulties with the scheme are its limited scope: only members of ADMA need to
comply with ADMA’s Do Not Contact register; lack of penalties; and lack of an
underlying consumer protection framework.
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Some small scale ‘Do Not Call’ registers are being established, but enforcement powers
and levels of protection of personal information are unclear as these small scale registers
are largely unregul ated.

Impact on Government

Thisis consistent with the Government’ s broader policy objective of free and open
competition. It involves no initial costs, however the expected increase in the number of
disputes over telemarketing practicesis likely to result in aneed for greater funding of
dispute resolution processes over time.

Thisoption isnot preferred.
Option 2: Co-Regulatory Approach —minimal regulatory approach

Overview

Allows the Government to develop and expand the ADMA code of practice to apply to
all industry participants. It hasthe practical effect of requiring all telemarketersto refrain
from calling consumers registered with ADMA’s Do Not Contact scheme and to adhere
to conduct standards set out in ADMA’s Code of Practice. Thisoption islikely to be
effective in reducing community concern in respect of the inconvenience and
intrusiveness of telemarketing calls.

Summary

This option will potentially create consistency of conduct across the telemarketing
industry. It is expected to improve consumer confidence and customer service in the
industry. However, depending on the circumstances the Code of Practice may not have
legidative supremacy and may not override State or Territory telemarketing legisation. It
isunlikely to address the difficulties of fragmented |egislative instruments and the costs
associated with compliance will not be resolved.

An industry Code of Conduct will not operate extra-territorialy and so will be unable to
influence and penalise the conduct of overseas telemarketers. Overal, while an industry
co-regulatory scheme may provide some positive outcomes for the telemarketing
industry, it seems unlikely to achieve the level of protection for consumers or the
consistency of industry arrangements identified as key policy objectives.

Impact on the telemarketing industry

The establishment of a mandatory co-regulatory Code of Practice, which includes a
requirement for all telemarketers to use an industry-run Do Not Call Consumer
Preference Service and minimum contact standards, is likely to have a considerable
impact on the telemarketing industry.

The ADMA Do Not Call register is mandatory for ADMA members, but not for the rest
of theindustry. A Code of Practice and its Code of Conduct would be mandatory for
telemarketers.
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Compliance costs

Costs™ may be involved with changes to the operation and conduct of many
telemarketers’ businessesin order to maintain industry standards and train staff to comply
with these standards.

Telemarketers will be provided with consistent industry guidelines and a point of
reference to comply with relevant State, Territory and Commonwealth legislation. Thisis
likely to improve the efficiency of the telemarketing industry and provide greater scope
for consistency in conduct and training practices.

While this option will provide greater consistency than exists under the current
arrangements, a mandatory industry code could be subordinate to State and Territory
legidation and may not provide legislative consistency across the industry. Asa
consequence, telemarketers would still be required to negotiate several legidative
schemes.

More consumers would be likely to join ADMA’s Do Not Contact register. While the
register currently has only 113,000 Australians registered™, the US experience shows that
the level of consumer registration for asimilar register increased dramatically once the
register was given mandatory status by the US Federal Government.

If more people sign up to the register, the volume of outgoing telemarketing calls will be
reduced and this could affect employment levels. Efficiency islikely to increase, as only
those consumers who wish to be contacted will be called leading to higher success rates
and more efficient calling.

Impact on business

A mandatory Code of Practice will create efficiency gains for businesses engaging in
telemarketing. The creation of a consistent code of conduct and guidelinesin relation to
State and Territory legislation will be beneficial for small businesses engaging in
telemarketing. Small businesses will also be able to conduct more efficient direct
marketing campaigns and only contact those consumers who wish to be called.

Impact on consumers

This option provides consumers with increased Australia-wide protection against
unwanted telemarketing calls. It will reduce the inconvenience some individuals
experience in respect of telemarketing calls.

The codeis not likely to be effective in regulating calls made to Australian consumers
from overseas telemarketers. These calls are likely to continue under this option.

21t is difficult to estimate compliance costs due to a range of variables such as ACMA imposing
subscription fees and costs associated with internal administrative and operationa arrangements.
3 Source: ADMA website www.adma.com.au/asp/index.asp?pgid=1982 at 16 February 2006.
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Impact on the Gover nment

The Government is likely to incur some administrative costs under this option.
Monitoring arrangements would need to be established to measure the effectiveness of
the co-regulatory regime and some costs would be incurred in developing and expanding
the code to apply to the telecommunications industry.

Thisoption isnot preferred.
Option 3: Establish an ‘opt-out’ Do Not Call Register and Standards

Overview

A Do Not Call Register and standards of conduct would be established by legislation.
The Register would have the effect of prohibiting telemarketing calls made to fixed line
and mobile numbers listed on the Register. The Register could have extra-territorial
affect (i.e. applies to telemarketers operating outside of Australiawho call Australian
consumers), it would apply to calls from both Australian and offshore telemarketers.

Complaintsin relation to the general conduct of telemarketers, such as permitted calling
hours, minimum information requirements and requirements relating to the termination of
calls would be addressed by the legislated standard of conduct, providing a more holistic
approach to the regulation of telemarketers.

Impact on the telemarketing industry
Thisoption islikely to have a significant impact on the telemarketing industry. The
potential costs and benefits to the industry include:

Reduction of regulatory compliance costs

The current regulatory environment for telemarketersislargely based on State and
Territory legislation. ADMA notes the inconsistencies that currently exist between State-
based telemarketing laws have added substantially and unnecessarily to the cost of
compliance. Telemarketing, and all other forms of unsolicited telephone calling, is
predominately conducted on anational basis.

These differences in approach cause confusion for business and inhibit the ability of
some telemarketers to operate on anational level. The Register will include legislation to
ease some of this regulatory burden on telemarketers by establishing industry-wide
standards which will include time of call standards. A national standard could harmonise
these requirements.

Efficiency gains for telemarketers

The Register islikely to create efficiency gains for those businesses engaging in
telemarketing activities by allowing them to target consumers more effectively.
Companies will only be able to call consumers who, by not registering their numbers,
indicate their willingness to receive telemarketing calls. The approach is unlikely to
affect the total sales revenue of telemarketing businesses because only those persons who
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would be unlikely to use telemarketing services would register and persons who wish to
continue to use telemarketer’ s services will continue to do so.

Level playing field for all operatorsin the telemarketing industry

ADMA estimates that 80 per cent of direct marketers are members of its organisation.
Telemarketers that operate within the current self-regulatory framework currently
experience general consumer dissatisfaction from consumers weary of the behaviour of
telemarketers that operate outside this framework. Telemarketers that operate outside of
this framework do not incur the costs of self-regulated telemarketers and therefore are
more cost-effective operators. Capturing all telemarketers within the same regulatory
framework will mean that those telemarketers that set high standards for their operation
will no longer be disadvantaged in relation to lower-cost, lower regulated competitors.

Possibility of reduced size of the telemarketing industry

Thereisamedium level risk that the Register could reduce the size of the telemarketing
industry in Australiaresulting in the loss of jobs and closure of some businesses.
Evidence from submissions to the DCITA discussion paper indicates that outbound
telemarketing accounts for less than 20 per cent of all calls made from call centres. It is
the volume of only these calls that will be affected by the introduction of aregister.
Evidence from the US, where a similar regime has been introduced, suggests that the
regime has had little impact on marketers, who have merely changed their salestactics
from cold-calling to placing greater emphasis on managing existing customer
relationships, despite the large number of registrations.

Compliance costs

Compliance costs™ incurred by telemarketers will include register access fees to be
recovered from organisations that choose to engage in telemarketing. Costs to
telemarketers may vary accordingly and could include training staff, changes to internal
administrative systems and record-keeping requirements.

Reduction in the value or utility of telemarketing as a sales method for businesses
Telemarketing is a cost-effective means of marketing as only a small number of calls
made need to result in asale in order to cover the costs of making them. The costs to
telemarketers do not reflect the hidden costs to consumersin lost productivity and timein
answering an unwanted telephone call. Telemarketing is alow cost marketing option to
businesses as these wider costs to the economy are not borne by telemarketers. It islikely
that the Register will result in areduction in the value of telemarketing, as there will be a
smaller pool of consumersto call, meaning that the percentage of successful callswill
have to be increased.

The potential benefits to the telemarketing industry could outweigh the possible costs.
The efficiency gains, and increases in productivity as aresult of more targeted
telemarketing campaigns will improve the telemarketing activities of Australian small

¥t isdifficult to estimate compliance costs due to a range of variables such as ACMA imposing
subscription fees and costs associated with internal administrative and operational arrangements.
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businesses. Creating national standards for businesses engaged in telemarketing will
provide greater consistency of practice across an entire business at anational level,
reduce compliance and administrative costs and provide better protection for consumers.
Telemarketing organisations will still be able to operate on behalf of exempted
organisations. These improvements will most likely outweigh potential costs associated
with the increased compliance costs and possibility of areduced telemarketing industry in
Australia.

Impact on business

The establishment of aDo Not Call Register will have an impact upon Austraian
businesses that, while not a part of the telemarketing industry, use it as a marketing tool.
While much of the discussion in relation to the telemarketing industry remains relevant to
businessin general, additional potential costs of a Do Not Call Register include:

Reduction in the value or utility of telemarketing as a sales method for business

The Do Not Call Register discussion paper received submissions from small businesses
that engage in telemarketing. These businesses contended that telemarketing is a highly
successful means of gaining customers and of marketing their business. The introduction
of aDo Not Call Register, while providing for existing business relationships, would
reduce the number of consumers willing to be contacted by telemarketing by businesses
thereby reducing the value of telemarketing as a sales method for business.

Impact on consumers
The establishment of aDo Not Call Register will have a significant impact on consumers.
The potential costs and benefits include:

Increase in consumer choice

Currently, if consumers do not wish to receive telemarketing calls, they must respond to
each call they receive by asking to be removed from the telemarketer’ slist. Thereisno
legidative requirement to enforce telemarketers to comply with this request. The Register
would ensure that consumers need only register once in order not to receive further calls
from certain direct marketers attempting to sell agood or service. Anyone who wishes to
continue to receive telemarketing calls may continue to do so.

While there are only 113,000 people registered on ADMA’s voluntary Do Not Contact
Register, thisfigure is expected to rise significantly as consumers become more aware of
the existence of a mandatory scheme. The mandatory nature will increase consumer
confidence in the arrangements. The US Do Not Call Register experienced 100 million
registrations by the end of its second year of operation. Prior to the US Federa
Government’ sintroduction of this scheme, smaller State-based schemes existed but the
numbers of consumers registered only rose significantly in response to the national,
mandatory scheme. The US has a population of 300 million and has experienced 100
million registrations on its Do Not Call Registry and the UK, with a population of 60
million has experienced 20 million registrations on its mandatory Telephone Preference
Service. Given these figures, it is reasonable to expect that an Australian register will
experience similar levels of registrations.
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Possibility that consumers will continue to receive unwanted calls

Under this option, exemptions will be put in place for organisations that operate in the
“public interest”. These include organisations such as charities, companies with who
consumers have an existing business relationship, religious organisations, educational
institutions and government bodies. It islikely that some consumers will not wish to
receive any unsolicited calls, even those made by organisations operating in the “public
interest”. The public benefit in allowing some exemptions is considered to be greater than
the potential risk that some consumers may continue to receive some unsolicited calls.

Potential for personal data to be used illegally

Thereisalow-level risk that data contained within the Do Not Call Register could be
obtained and used illegally. A privacy protection mechanism under the Privacy Act 1988
will be established in relation to the access, ownership and distribution of the information
contained in the Register.

Sngle method available for consumer complaints

Thereis currently no single method available to consumers to complain about unwanted
telemarketing calls. While the TIO, the ACCC and State and Territory fair trading
agencies provide some recourse for consumersin certain circumstances, consumers are
often unaware which organisation they must approach depending upon the nature of their
complaint. A Do Not Call Register would address this uncertainty and provide consumers
with a single complaint-handling mechanism.

The benefits to consumers of aDo Not Call Register outweigh the potential costs.
Consumer complaints regarding unsolicited telemarketing have been steadily increasing
and the introduction of alegislated Do Not Call Register provides the most efficient way
for consumersto opt out of receiving alarge number of these calls. In addition, the lack
of a single complaint-handling mechanism is of concern to consumers. The introduction
of the Register would redress this situation.

Impact on the Gover nment
Medium impact on the Government and potential costs and benefits include:

Ongoing funding for register functions

ACMA will either administer the Register or be responsible for tendering out the
administration function. This option proposes partial cost recovery from the
telemarketing industry. There are also costs for Government in ongoing functions
associated with the existence of aregister.

The estimated costs for DCITA are anticipated to be $800,000 for the first financial year
and $300,000 for each subsequent year. As the administrator ACMA is expected to incur
acost of $8.4 million in the first year, $9.8 million in the second year as the cost recovery
systems are in place and less than $8 million for subsequent years.

Thereisamedium level risk that the Register could reduce the size of the telemarketing
industry in Australia and that fees recovered from the industry may decrease overall.
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Decrease in the number of consumer complaints

The Government receives a substantial number of consumer complaintsin regard to
unwanted telemarketing. It is anticipated that this option will lead to a substantial
decrease in these complaints as consumers exercise their ability to register their telephone
numbers.

Thisisthe preferred option.
Option 4: Establish an ‘opt-in’ Call Register and Standards

Overview

Under this option, the Government would establish an ‘opt-in’ telemarketing call register
and standards under legislation. The standards would operate similarly and have the same
effect as discussed in Option 3.

The legidation would prohibit all telemarketing calls to consumers unless they had
registered their number/s on the Call Register and given consent to be contacted by
telemarketers. Aswith Option 3, this approach addresses many of the complaints
received by consumers about telemarketing activities and would provide consistency in
the arrangements governing telemarketing practices. This option would be likely to
impact negatively on the telemarketing industry and business using telemarketing
practices by significantly reducing their potential customer base.

Impact on the telemarketing industry

Thisoption islikely to be extremely detrimental to the telemarketing industry. The pool
of consumers available to telemarketers would initially be reduced to zero and only
increased as consumers sign onto a call register. Low levels of registration would be
expected, as consumers who currently do not object to receiving telemarketing calls are
likely to be concerned by the potential of registration to result in a sharp increase in the
number of calls received.

Compliance costs

Compliance costs™ for the telemarketing industry would be reduced with this national
approach, but these cost savings are unlikely to offset the amount of revenue likely to be
lost as the potential consumer base reduces dramatically. A Call Register islikely to lead
to asignificant loss of jobs in the telemarketing industry.

Impact on business
This option could have a negative affect on businesses using telemarketing practices by
significantly reducing their potential customer bases.

51t isdifficult to estimate compliance costs due to a range of variables such as ACMA imposing
subscription fees and costs associated with internal administrative and operational arrangements.
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Impact on consumers

Consumers opposed to telemarketing practices will benefit immediately as there will be
no calls from telemarketers. Consumers using telemarketing services are likely to be
adversely affected asthereislikely to be an impact on the telemarketing industry as some
organisations might close or choose other marketing strategies. The choice of services
and convenience provided by telemarketing sales for these consumersis likely to be
reduced. Those who do register are likely to see a significant increase in the number of
callsthey receive.

Impact

Similar to Option 3 the implementation of thisoption is likely to result in administration
costs for the Government. There would be fewer complaints made to Government about
telemarketing practices. Complaints from the telemarketing industry and business would
expect to rise dramatically.

Thisoptionisnot preferred.

6. CONCLUSION AND RECOMMENDED OPTION

Option 1: Do Nothing

Option 1 meets none of the key policy objectives and is unsatisfactory. It fails to resolve
the level of community concernin relation to telemarketing activity and it islikely that
the industry will remain subject to fragmented and inconsistent governing arrangements
without Federa intervention.

Option 2: Co-requlatory Approach — minimal requlatory approach

Option 2 isunlikely to achieve the level of protection for consumers or the consistency of
industry arrangements identified as key policy objectives. Creating a universal mandatory
Code of Conduct will potentially create consistency across the telemarketing industry in
Australia but does not address the key issue of consumer protection asit has no influence
over and cannot penalise the conduct of overseas telemarketers.
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Option 3: Establish an ‘opt-out’ Do Not Call Register and Standards

Option 3 meets al key policy objectives by prohibiting telemarketing callsto fixed line
and mobile numbers listed on the Do Not Call Register and is applicable to unsolicited
telemarketers operating within and outside of Australiathat call an Australian telephone
number. It provides consistency of standards across the industry with an effective
enforcement regime and balances the interests of the telemarketing industry with
potential for increased efficiency. The provision for exemptions for certain organisations
provides a balance between allowing specific organisations to undertake socially
important work in the public interest and maintaining the rights of consumers to privacy.
Itisinlinewith similar successful opt-out schemes used by the USA and the UK. This
option is a positive response to submissions received on the establishment of a Do Not
Call Register for the Government to take action on thisissue.

Inclusion of exemption provisions for designated telemarketing calls

Option 3 includes exemption provisions for certain organisations operating in the public
interest from the requirement not to contact numbers listed on the Do Not Call Register.
Option 3 includes exemption provisions for designated telemarketing calls from the
general prohibition against calls to numbers on the Do Not Call Register. Designated
telephone calls are certain calls from government bodies, registered political parties,
nominated political candidates, religious organisations, charities or charitable institutions
and educational institutions.

Such exemptions are appropriate for the following reasons:

e Charities provide valuable services to the community and rely on various waysto
raise funds to support their work;

¢ Religious organisations provide valuable support and community services as well
as moral guidance to many people in the community;

e Educational institutions need to contact their students to inform them of the needs
of theinstitutions and to solicit funds to ensure their viability;

e Government bodies to use the most effective means, including telephone contact,
to provide information on important issues such as changes to legidation that may
affect citizens'; and

e Political parties and candidates provide citizens with valuable information they
can use to inform their voting behaviour (thisisin keeping with the Spam and the
Privacy Act exemptions™) and provide a mechanism for undertaking fundraising.

18 Telephone calls are an important mechanism through which the Government is able to directly contact
the public to inform them about Government policies and programs e.g. palicies relating to income support
programs, health and safety and national security issues.

Y Introduction of Do Not Call Register: Possible Australian Model, Discussion Paper, (October 2005),
Department of Communications, Information Technology and the Arts.



25

Option 4: Establish an ‘opt-in’ Call register and Standards

Option 4 meets al key policy objectives by addressing consumer complaints about
unsolicited telemarketing calls but unlike Option 3, this option would be likely to impact
negatively on the telemarketing industry and businesses using telemarketing practices by
significantly reducing their potential customer base.

RECOMMENDATION

It is recommended that Option 3 be adopted.

7. IMPLEMENTATION AND REVIEW

Implementation

Administration of the proposed legislation to establish the Do Not Call Register will be
undertaken by ACMA® with the option to administer or to tender out the delivery of the
Do Not Call Register. It is expected that some ongoing costs would be recovered from
industry on a user-pays basis.

The amendments to the Telecommunications Act 1997 and the ACMA Act will require
ACMA to make minimum ‘ Contact’ Standards which will apply to al of the
telemarketing industry, including exempt organisations.

ACMA will be required to consult with specified bodies to set out detailed rules of
conduct to apply to the telemarketing industry (not just those accessing the Register). The
Minimum Standards will specify permitted calling hours, establish minimum information
to be provided to recipients of calls and set out minimum requirements surrounding
termination of calls.

In addition, industry will be able to develop industry codes on mattersrelating to
telemarketing not covered by a standard. ACMA will be empowered by legislation to
make additional standards in relation to telemarketing activities where a request for an
industry code is not complied with and where industry codes fail.

ACMA will have the power to make a determination to establish operational
requirements for the Do Not Call Register to be administered by ACMA and may include
who can apply to the Register, what information must be provided by applicants,
registration timeframe and how registration may be withdrawn. ACMA will have
responsibility for enforcing the scheme. Regulations may be made to give effect to
international agreements on telemarketing, specify cases where consent may, and may
not be implied, specify that a call will be deemed atelemarketing call if made for a
particular purpose, and to establish incidental rules as required.

8 ACMA will need to discuss the need for a Regulation Impact Statement to analyse how
it intends to implement the Government’ s decision with the Office of Regulation Review.
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Review

There will be areview of the operation of the Do Not Call Register three years following
itsimplementation. The review may include an evaluation of the number of complaints
received by the Government, the level of compliance by telemarketers with the
legidation and financia indicators.

The Minister would table a copy of the report in each House of Parliament within 15
sitting days of the report being prepared.

Cost Recovery I mpact Statement
A Cost Recovery Impact Statement will be prepared by the ACMA in accordance with
the Government’ s Cost Recovery Policy prior to the implementation of cost recovery

arrangements.
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Attachment A

Existing rules/laws governing

Hoursof Contact for Telemarketers

The rules governing the hours in which telemarketers may call individuals are contained in various
instruments, including voluntary industry codes and state and territory legislation.

Thereis currently no legislation regulating calling hours for telemarketers (or telephone dealers) in

Tasmaniaor South Australia.

I nstrument

Fair Trading Act 1987 (NSW)
Section 40I.

Fair Trading Act (Vic)
Section 67C

Fair Trading Act 1989 (Qld)
Section 63

(included in door-to-door sales
provisions)

Door to Door Trading Act 1991 (ACT)
Section 9

(included in door to door sales
provisions)

Door to Door Trading Act 1987 (WA)
Section 9

(included in door to door sales
provisions)

Consumer Affairsand Fair Trading Act
(NT)

Section 103

(included in door to door sales
provisions)

ADMA Direct Marketing Code of
Practice (2001)

Direct Marketing Model Code of
Practice (2003)

Prepared by the Ministerial Council on
Consumer Affairs

Prohibited Hours of Contact
Calls may not be made

between 8pm and 9am seven days a week

Calls may not be made:

at any time on a public holiday
between 5pm and 9am on a Saturday or Sunday
between 8pm and 9am between Monday to Friday

Calls may not be made:

at any time on a public holiday

a any time on a Sunday

before 9 am or after 5pm on a Saturday;
between 6pm and 9 am on any other day

Calls may not be made:

a any time on Good Friday, Easter Sunday or
Christmas day

between 5pm and 9am on a Saturday, Sunday and any
other public holiday

between 8pm and 9am Monday to Friday.

Calls may not be made:

at any time on a Sunday or a public holiday
between 5pm and 9 am on a Saturday
between 8pm and 9am Monday to Friday.

Calls may not be made:

at any time on a public holiday

a any time on a Sunday

between 5pm and 9 am on a Saturday
between 8pm and 9am Monday to Friday.

Calls may not be made:

between 9pm and 8am; or
on Christmas, Good Friday, Easter Sunday.

Calls may not be made:

between 9pm and 8am (Mon-Sat)
a any time on a Sunday; and
on specified public holidays.



Table: Costs and Benefits

Option

1. Do
Nothing

2. Co-
Regulation

o}

Costs (Magnitude)

Frustration felt by
some segments of the
community about
telemarketing is not
addressed & likely to
rise (high).

Lack of single
complaints mechanism
not addressed (high).
Telemarketing
industry concern over
compliance costsin
respect of inconsistent
rules not addressed
(high).

Telemarketing
industry concern over
‘level playing field’
not addressed (high).

Does not address
community concernin
relation to the
activities of offshore
telemarketers
(medium).

A risk that any
State/Territory
legislation that is
inconsistent with code
will have supremacy
and a degree of
inconsistency in
relation to governing
ruleswill remain
(high).

Telemarketing
industry concern over
compliance costsin
respect of inconsistent
rules not addressed
(high).

Risk of job lossesin
telemarketing industry
(low-medium).
Possible reduction in
the value or utility of
telemarketing as a
sales method for
businesses (low).
Potential for personal
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Benefits
(Magnitude)
Will not impede
ability of businesses
to access
community for
commercia and
non-commercial
reasons (low).
Likely growthin
telemarketing
industry (low).
Likely growth in the
availability of non-
skilled labour
positions (low).
Low cost option
(medium).

Partialy relieves
frustration felt by
some segments of
the community
regarding
telemarketing
(medium).
Partially addresses
telemarketing
industry concern
over compliance
costsin respect of
inconsistent rules
(medium).
Partially addresses
telemarketing
industry concern
over ‘level playing
field' (high).
Efficiency gainsfor
telemarketers
(high).

Medium cost option
(low).

Some decreasein
number of
consumer
complaints likely
(low-medium).

Comment

Option not generally supported
by consumers or telemarketing
industry.

Will not address any of the
identified objectives.

High risk option.

Will go some way to addressing
difficulties experienced by:

(]

consumers regarding the
volume/intrusive
nature/inconveni ence of
telemarketing calls.
industry and consumersin
respect of asingle
complaints-handling
mechanism.

industry in respect of ‘level
playing field'.

However, will not fully address
objectives. Key difficulties with
approach are that:

o

the rules governing the
telemarketing industry will
not be harmonised.
offshore telemarketers will
not be subject to the
requirements.



Option

3. Do Not
Call
Register
(opt out)

4. Call
Register
(opt in)

o)

(e}

Costs (M agnitude)

datato be used
illegaly (low).

Risk of job lossesin
telemarketing industry
(medium).

Possible increased
costs for telemarketers
— accessing register
(medium).

Possible reduction in
the value or utility of
telemarketing asa
sales method for
businesses (low).
Possibility that
consumers will
continue to receive
unwanted calls (low).
Potential for personal
datato be used
illegally (medium).
Ongoing funding
required (medium).

Immediate impact of
stopping all
telemarketing activity
in Austraia (extremely
high).

High risk of significant
joblossesin
telemarketing industry
(high)

High reduction in
value or utility of
telemarketing as a
sales method of
businesses (medium).
Possibility that
consumers will
continue to receive
unwanted calls (low).
Potential for personal
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Benefits
(Magnitude)

Relieves frustration
felt by some
segments of the
community
regarding
telemarketing
(high).
Establishesasingle
complaints
mechanism (high).
Addresses
telemarketing
industry concern
over compliance
costsin respect of
inconsistent rules
(high).

Addresses
telemarketing
industry concern
over ‘level playing
field' (high).
Efficiency gainsfor
telemarketers (high)
Significant decrease
in number of
consumer
complaints likely
(medium).

Relieves frustration
felt by some
segments of the
community
regarding
telemarketing
(high).
Establishesasingle
complaints
mechanism (high).
Addresses
telemarketing
industry concern
over compliance
costs in respect of
inconsistent rules
(high).

Addresses
telemarketing

Comment

General approach supported by
industry and consumers.

Will address the difficulties

experienced by:

o consumers regarding the
volume/intrusive
nature/inconveni ence of
telemarketing calls.

o industry and consumersin
respect of fragmentation of
policy and the inconsistent
rules governing the
telemarketing industry.

o industry in respect of ‘level
playing field'.

o industry and consumersin
respect of asingle
complaints-handling
mechanism.

The main difficulty with the
approach is the ongoing funding
reguirements.

Genera approach supported by
consumers. Option not
supported by industry.

Will address the difficulties

experienced by:

o consumers regarding the
volume/intrusive
nature/inconvenience of
telemarketing calls.

o industry and consumersin
respect of fragmentation of
policy and the inconsi stent
rules governing the
telemarketing industry.

o industry in respect of ‘level
playing field'.

o industry and consumersin
respect of asingle
complaints-handling



Option Costs (M agnitude)

datato be used

illegally (medium).
o Ongoing funding

required (medium).
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Benefits
(Magnitude)
industry concern
over ‘level playing
field' (high).
Significant decrease
in number of
consumer
complaints likely
(medium).

Comment

mechanism.
The key difficulty with the
approachisthat itislikely to
immediately have an extremely
adverse impact on the
telemarketing industry and there
isahigh risk of significant job
losses in the telemarketing
industry.
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ABBREVIATIONS

The following abbreviations are used in this explanatory memorandum:

ACMA:
ACMA Act:
Bill:

Consequentials Bill:

Crimes Act:

Legidative Instrument Act:

Minister:

Privacy Act:
Spam Act:
Telecommunications Act:

TPA:

Australian Communications and Media Authority
Australian Communications and Media Authority Act 2005
Do Not Cal Register Bill 2006

Do Not Call Register (Consequential Amendments) Bill
2006

Crimes Act 1914
Legidative Instruments Act 2003

Minister for Communications, Information Technology and
the Arts

Privacy Act 1988
Spam Act 2003
Telecommunications Act 1997

Trade Practices Act 1974



32

NOTESON CLAUSES

Part 1 - Introduction

Clause 1 - Short title

Clause 1 provides that the Bill, when enacted, may be cited as the Do Not Call Register
Act 2006.

Clause 2 — Commencement

Clause 2 sets out when each of the provisionsin the Bill will commence.

It provides that the following provisions will commence on Royal Assent:

clauses 1 to 9 of the Bill, and anything else not covered by thetable. These arethe
introductory provisions, including the short title of the Bill, these commencement
provisions and the definitions (see items 1 and 2 of the table);

Part 3 of the Bill. Part 3 provides for the establishment of the Do Not Call Register.
These provisions are to commence immediately from Royal Assent to enable the
ACMA to start processes for establishing the Register and accepting registrations.
ACMA isnot required to have in place aregister from Roya Assent. Subclause
13(5) provides that a register must be in place as soon as practicable after the Bill
receives the Royal Assent. Thisrecognisesthat it will take some time to establish a
register (item 4 of the table);

clauses 41 and 46. These clauses provide for the additional ACMA functions and the
regulation-making power (items 7 and 9). Thiswill enable an education program to
be conducted about the scheme provided for in the Bill prior to any enforcement
action being undertaken.

The following provisions will commence on a date to be fixed by Proclamation, or within
12 months after Royal Assent if not proclaimed beforehand.

Part 2 (item 3). This Part relates to rules about making unsolicited telemarketing
cals,

Parts4 and 5 (item 5). These Partsinclude the civil penalties provisions and the
injunctions provisions. This delayed commencement will ensure that an education
program can be conducted prior to the penalty provisions coming into effect.
clauses 39, 40, 42 to 45 (items 6 and 8). These are miscellaneous provisions.
Schedules 1, 2 and 3 (item 10). The Schedules set out the meaning of ‘ designated
telemarketing calls', the meaning of consent, and the infringement notice scheme
provisions.



33

It isintended that the passage of the legidlation would be accompanied by a significant
information and educational campaign for both industry and the genera public.

Allowing a date to be set by Proclamation enables this campaign to be undertaken and
ensures that individuals or companies that currently participate in telemarketing activities
will be able to correct their behaviour without penalty prior to the Bill’s commencement.

If any of the provisions of the Bill do not commence within 12 months of the Bill
receiving the Royal Assent, they will commence on the next day after this period. It has
been necessary to provide for this possible extended timeframe for certain provisionsto
come into operation to enable sufficient time for the ACMA or relevant register operator
to establish the Do Not Call Register. Thereislikely to be a significant amount of public
interest in the Register, with up to one million registrations expected in the first twelve
months of its operation. It istherefore important to allow the ACMA, or the relevant
register operator, time to establish the Register (which must be in electronic form), and to
fully test the Register before individuals can commence registering their numbers.

Subclause 2(2) makes it clear that column 3 of the table contains additional information
that is not part of this Bill.

Clause 3 - Simplified outline

Clause 3 provides asimplified outline of the Bill. It isnot a comprehensive statement of
the measures contained in the Bill, but is designed to assist people in understanding the
broad elementsin the Bill.

It provides that the Bill, when enacted, will set up a scheme for regulating unsolicited
telemarketing cals. In particular the Bill provides that:

¢ unsolicited telemarketing calls must not be made to an Australian number registered
on the Do Not Call Register (see clause 11 of the Bill); and

e themain remediesfor breaches of this Bill are civil penalties and injunctions (see
Parts 4 and 5 of the Bill).

The outline also notes that the Telecommunications Act contains additiona provisions
relevant to telemarketing calls. Those provisions relate to industry codes and standards
(Part 6), investigations by the ACMA (Part 26), information-gathering powers of the
ACMA (Part 27) and enforceable undertakings (Part 31A). These provisions are
proposed to be amended by the Consequentials Bill to apply to telemarketing calls.



Clause 4 — Definitions

Clause 4 sets out the key definitions used in the Bill. These definitions are discussed
below.

account

Theterm *account’ is defined to include a free account, a pre-paid account and anything
that may be reasonably regarded as the equivalent of an account. Thistermisused in the
definition of ‘relevant telephone account-holder’.

This definition of ‘account’ isintended to put beyond doubt that calls made to free
accounts (for example, where a SIM card has been provided free of charge as part of a
promotion), or to a pre-paid mobile account, come within the meaning of an account in
this Bill. Post-paid accounts will also come within this meaning.

ACMA

Theterm ‘ACMA’ is defined to mean the Australian Communications and Media
Authority. Under this Bill and the Consequentias Bill, the ACMA isresponsible for
establishing the Do Not Call Register or outsourcing this to another register operator.
The ACMA also has arole in investigating complaints about the making of unsolicited
telemarketing calls and taking appropriate enforcement action (see Parts 4 to 6 of this Bill
and the Consequentials Bill, which set out the various enforcement options available).

acquire

Theterm *acquire’, when used in relation to goods or services, is defined to have the
same meaning asin the TPA.

Subsection 4(1) of the TPA defines ‘acquire’ to include:

@ in relation to goods — acquire by way of purchase, exchange or taking on lease, on
hire or on hire-purchase; and

(b) in relation to services — accept.

The meaning of the term ‘goods’, as defined in the TPA is discussed below under the
definition of goodsin clause 4 of thisBill.

The definition of *acquire’ is an inclusive definition which does not limit the ordinary
meaning of theterm. It would cover the exchange of goods without any payment.

Theterm ‘acquire’ isused in clause 5 of the Bill. This clause defines atelemarketing call
for the purpose of the Bill. Subclause 5(3) makesit clear that acal may be a
telemarketing call, notwithstanding that it may be unlawful to buy whatever is on offer.
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agency

Theterm ‘agency’ is defined to include an armed force and a police force. Thistermis
used in the definition of a‘government body’ in clause 4, which in turn isrelevant to the
various exclusions to the penalty provisions (as part of the definition of a‘designated
telemarketing call’ in Schedule 1). The definition isincluded to ensure that armed forces
and police forces come within the meaning of a government body for the purposes of the
Bill. The definition is necessary, as these forces would not ordinarily come within the
meaning of an agency.

Australia

Theterm *Australia, when used in a geographical sense, is defined to include an eligible
Territory.

An ‘eligible Territory’ is defined in clause 4 to mean the Territory of Cocos (Keeling)
Islands, the Territory of Christmas Island and an external Territory prescribed for the
purposes of clause 8. It does not include Norfolk Island.

Theterm ‘Australia isused in clause 9 of the Bill which relates to the extra-territorial
application of the Bill. Thetermisalso used on the definition of ‘ Australian number’ in
clause 4 of the Bill.

One of the effects of this definition is that the Bill is not extended to apply to Norfolk
Island. Norfolk Island currently hasits own system of allocating numbers. Therefore a
person with a Norfolk Island number could not register their number on the Do Not Call
Register.

Australian number

Thisterm is defined by reference to the numbering plan referred to in section 455 of the
Telecommunications Act. An Australian number is a number specified in the Numbering
Plan that has been alocated by the ACMA for use in connection with the supply of
carriage servicesto the public in Australia. These are the numbers that are normally
understood to be a person’s telephone number or fax number.

The Numbering Plan covers private home tel ephone numbers, mobile tel ephone numbers,
satellite numbers, and Voice over Internet Protocol (VOIP) numbers, including nomadic
VOIP numbers.

Thistermisused in the general prohibition on making unsolicited telemarketing calls to
an Australian number in clause 11. The definition of ‘ Australian number’ is also relevant
to aperson’s ligibility to register atelephone number on the Do Not Call Register (see
clause 14). A person can only register an Australian number on the Do Not Call Register.
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It is necessary to define an Australian number through reference to numbersthat are for
use in connection with the supply of carriage servicesto the public in Australiato ensure
that the definition only picks up numbers allocated to personsin Australia. For example,
it ispossible that a person in Australia could be allocated a tel egphone number that has the
same digits as a telegphone number which a person has been allocated in another country.
However the definition of Australian number ensures that the Bill would only apply to a
number allocated to the person in Australia (ie a number with the +61 country code). It
does not cover overseas numbers (ie numbers with any other country code),
notwithstanding that they may have the same digits as a number allocated under the
ACMA numbering plan.

authorise

Theterm *authorise’, when used in relation to the making a telemarketing call, is defined
to have a meaning affected by proposed clause 6 of Schedule 1.

Proposed clause 6 of Schedule 1 providesthat if an individual authorises the making of a
telemarketing call and does so on behalf of an organisation then the organisation rather
than the individual is taken to have authorised the making of the call. Thiswill not apply
in the case where an individual purports to act on behalf of an organisation but goes
beyond his or her authority. In this case the organisation will not be taken to have
authorised the call.

In addition, if atelemarketing call is made by an individual or organisation without being
authorised by any other individual or organisation, then the first-mentioned individual or
organisation is taken to authorise the making of the call. This concept of self-
authorisation has been included to remove any argument that there has been no
authorisation when an individual or organisation has made acall on his or her own
behalf.

Theterm *authorise’, in relation to the making of atelemarketing cal, isused in Schedule
1, which defines designated telemarketing calls as calls authorised to be made by certain
bodies.

authorised officer

An authorised officer isthe Chair of the ACMA, or amember of the ACMA staff who is
appointed in writing as an authorised officer for the purposes of Schedule 3 (under clause
8 of that Schedule).

The definition of an authorised officer is central to the scheme of issuing infringement
notices. Only an authorised officer can issue infringement notices under clause 3 of
Schedule 3.
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business

Theterm ‘business’ is defined in clause 4 to include a venture or concern in trade or
commerce, whether or not conducted on aregular, repetitive or continuous basis. The
settled legal meaning of ‘carrying on abusiness' isto conduct some form of commercial
enterprise, systematically or regularly, with aview to a profit: Hyde v Qullivan [1956] SR
(NSW) 113. The definition of ‘business’ in clause 4 varies the ordinary meaning of
‘business’ so it isclear that, for the purposes of the Bill, it is not necessary to establish
that acommercial enterpriseiscarried on in aregular or continuous manner. It would
cover one off commercial enterprises.

Theterm *business’ isused in the basic definition of telemarketing call (in clause 5) and
in Schedule 2 of the Bill (which defines the concept of consent). The definition of a
telemarketing call includes an offer to provide a business opportunity or to advertise or
promote a business opportunity or provider, or prospective provider of a business
opportunity. For the purposes of the Bill consent includes consent that can be reasonably
inferred from a pre-existing business rel ationship (see subparagraph 2(b)(ii) of Schedule
2).

This definition has been included to make it clear that a call would be atelemarketing call
where it includes an offer to provide a business opportunity even if the offeror is
conducting aone-off or irregular commercial activity.

candidate

This definition provides that a candidate is a person who has been nominated as a
candidate under the Commonwealth Electoral Act or arelevant State or Territory law that
deals with electoral matters.

Clause 3 of Schedule 1 to the Bill includes certain telemarketing calls authorised by
candidates for a Commonwealth, State, Territory or local government election in the
meaning of a‘designated telemarketing call’. This has the effect that such calls
authorised by candidates are exempt from clause 11 of the Bill and consequently they
may make unsolicited telemarketing calls.

carriage service

Theterm ‘carriage service' is defined to have the same meaning asin the
Telecommunications Act. A carriage service is defined in section 7 of the
Telecommunications Act to mean a service for carrying communications by means of
guided and/or unguided electromagnetic energy. The reference to the carriage of
communications by means of ‘ guided electromagnetic energy’ includes the carriage of
communications by means of awire, cable, waveguide or other physical medium used, or
for use, as a continuous artificial guide for or in connection with the carrying of the
communication. The reference to the carriage of communications by means of
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“unguided electromagnetic energy’ includes communications by means of
radiocommunications.

Thisterm is used in the definition of an ‘ Australian number’ in clause 4.
cause

Cause is defined to have a meaning affected by proposed subsection 11(9), which makes
it clear that a person who contracts another person to make telemarketing calls on their
behalf causes atelemarketing call to be made for the purposes of clause 11.

Thisisan inclusive definition.
civil contravention

Thisis defined to mean a contravention of acivil penalty provision. Clause 4 of the Bill

defines a civil penalty provision. They are:

e proposed subsections 11(1), and (7) which set out the rules relating to the making of
unsolicited telemarketing cals;

e proposed subsections 12(1) and (2) which require arrangements for the making of
telemarketing calls to require compliance with this Bill; and

e aprovision of theregulationsthat is declared to be acivil penalty provisionin
accordance with paragraph 44(2)(c).

This definition is used in the infringement notice scheme in Schedule 3. An infringement
notice can be given when an authorised officer has reasonable groundsto believe that a
person has committed one or more civil contraventions (see clause 2 of Schedule 3).

civil penalty order

A civil penalty order is an order under proposed subsection 24(1). Thisisan order which
the Federal Court or the Federal Magistrates Court may make if a person has contravened
acivil penalty provision.

A civil penalty provision is defined below. They are:

e proposed subsections 11(1) and (7) which set out the rules relating to the making of
unsolicited telemarketing cals;

e proposed subsections 12(1) and (2),which require arrangements for the making of
telemarketing calls to require compliance with this Bill; and

e aprovision of theregulationsthat is declared to be acivil penalty provisionin
accordance with paragraph 44(2)(c).
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civil penalty provision

This definition sets out those clauses in the Bill which are civil penalty provisions. Civil

penalty provisions are provisions which may attract a pecuniary penalty if breached. The

following provisions are civil penalty provisions:

e proposed subsections 11(1) and (7) which set out the rules relating to the making of
unsolicited telemarketing cals;

e proposed subsections 12(1) and (2), which require arrangements for the making of
telemarketing calls to require compliance with this Bill; and

e aprovision of theregulations that is declared to be acivil penaty provisionin
accordance with proposed paragraph 44(2)(c).

Part 4 of the Bill sets out the penalties which apply for contravention of these civil
penalty provisions, and the action which may be taken to recover these penalties. In
essence civil penalty provisions may attract pecuniary penalties (as set out in clause 25 of
the Bill). They do not attract aterm of imprisonment. Criminal proceedings may not be
brought against a person only for contravention of acivil penalty provision (see clause 29
of the Bill).

consent

The term ‘ consent’, in relation to the making of atelemarketing call, is defined to have
the meaning given by proposed Schedule 2 to the Bill.

Consent may be express consent or inferred consent. If a person has a pre-existing
business relationship or other relationship such as afamily relationship, consent may be
inferred (subparagraph 2(b)(ii) of Schedule 2) from this relationship and from the conduct
of the person. The definition of consent is discussed in greater detail below in the notes
to Schedule 2.

The concept of consent is akey element in the exception to the penalty provisions

relating to the making of unsolicited telemarketing calls in proposed section 11.
Subclause 11(2) of the Bill provides an exception to the prohibition on making
unsolicited telemarketing calls to numbers on the Register, if the caller pointsto evidence
that the relevant telephone account-holder, or an individual nominated (either orally or in
writing) by the account-holder, consented to the call. The effect of this exceptionisthat a
person may make atelemarketing call where that other person has consented to receiving
it.

contracted service provider
If the ACMA entersinto an arrangement with another person to keep the Do Not Call

register under paragraph 13(1)(b), that person isreferred to as the ‘ contracted service
provider’ for the purposes of this Bill.
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data processing device

The term ‘ data processing device' is defined to have the same meaning asin the
Telecommunications Act. Section 7 of the Telecommunications Act definesit as any
article or material (for example adisk) from which information is capable of being
reproduced, with or without the aid of any other article or device.

This definition is relevant to the infringement notice provisionsin subparagraph
3(1)(c)(ii) and subclause 3(3) of Schedule 3. It enables details of an aleged civil
contravention to be provided on a‘data processing device' as part of an infringement
notice.

dealing with

Under Part 4 of the Bill, a Court may make an ancillary order for compensation where a
person has suffered loss or damage as a result of a contravention of acivil penalty
provision. In determining whether a person has suffered loss or damage and in assessing
the amount of compensation, a Court may take into account a number of factorsrelating
to dealing with the telemarketing calls.

This definition provides that ‘ dealing with’ atelemarketing call includes retrieving the
call from avoicemail system or similar system. This ensuresthat costsincurred by a
person in returning atelemarketing call can be taken into account. For example, this may
be relevant where a telemarketer has left a message on an answering machine with a
number to call, and when the person calls back they are greeted with atelemarketing
message and charged for the call.

A ‘similar system’ could cover an example where a person has dialled a number
following a missed call message.

designated telemarketing call

Theterm ‘designated telemarketing call’ is defined to have the meaning given by
Schedule 1 to the Bill.

In essence, certain calls made or authorised to be made by government bodies, religious
organisations, charities, registered political parties, independent members of Parliament,
political candidates, aswell as certain calls made or authorised to be made by educational
institutions are designated telemarketing calls for the purposes of this Bill.

The meaning of ‘designated telemarketing call’ is discussed in greater detail below in the
notes to Schedule 1 to the Bill.

The concept of a‘designated telemarketing call’ is relevant to the prohibition on making
unsolicited telemarketing calls to numbers on the Do Not Call Register in clause 11 of the
Bill. ‘Designated telemarketing calls’ are exempt from clause 11. The effect of these
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provisionsisthat certain calls can be made to Australian numbers, even if such numbers
areregistered on the Do Not Call Register. It isworthwhile noting that alot of such calls
would fall outside the meaning of a‘telemarketing call’ as defined in clause 5 of this Bill,
even without a specific exemption, as they would not be commercial in nature.

director

The term ‘director’ is defined to include a member of the governing body of an
organisation. This definition isincluded to ensure that the term *director’ is not limited to
persons who have been appointed to the position.

Theterm ‘director’ isused in subclause 7(1) of Schedule 1 to the Bill (which provides an
extended meaning of employee and employer for the purposes of clause 4 of Schedule 1).
This subclause provides that if an individual is amember of aboard (eg board of
directors) of abody corporate, then this person is taken to be an employee of the body
corporate. Thisdefinition is relevant to determining who educational institutions may
call. Thisisdiscussed in greater detail under the notes to Schedule 1.

Do Not Call Register

Thisis defined to mean the register kept under proposed section 13. This section requires
aregister of telephone numbersto be kept by the ACMA or another person on behalf of
the ACMA.

The Do Not Call Register isacritical element of thisBill. The purpose of the Bill isto
establish a scheme whereby people can register their numbers on the Do Not Call
Register for the purpose of ensuring that they do not receive unsolicited telemarketing
cals.

The establishment and operation of the Register is discussed in greater detail under the
notes to Part 3 of the Bill.

educational institution

Theterm *educational institution’ is defined to include a pre-school, a school, a college
and auniversity. It isan inclusive definition, and does not preclude the inclusion of other
institutions which would come within the ordinary meaning of educational institutions,
within this definition. This definition would include both private and public educational
institutions. For example it would include Bond University as well as Melbourne
University, Catholic high schools and TAFEs. It would not cover individuals who are
conducting training courses on a particular subject matter, for example a person offering
private French lessons.

Thistermis used in the definition of ‘designated telemarketing call’ in clause 4 of
Schedule 1 to the Bill. This clause providesthat certain calls made by educational
institutions are *designated telemarketing calls'. This meansthat such calls are exempt
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from the prohibition in clause 11 of the Bill on making unsolicited telemarketing calls to
numbers on the Do Not Call Register. The definition of ‘ designated telemarketing call’ is
discussed in greater detail below under Schedule 1.

eligible Territory

An ‘eligible Territory’ is defined to mean the Territory of Cocos (Keeling) Islands, the
Territory of Christmas Island and an external Territory prescribed for the purposes of
clause 8. It does not include Norfolk Island.

Thisterm isused in the definition of Australia, which is relevant to the extraterritorial
application of the Bill provided for in clause 9.

employee

The common law definition of the term ‘employee’ is amended by the meaning given to
thetermin clause 7 of Schedule 1. In addition to those persons covered by the common
law meaning of employee, it is defined to include a range of persons not ordinarily
considered to be employees.

In particular clause 7 includes members of the executive body of abody corporate,
contractors, Members of Parliament, local councillors, and office holders, such as an
individual who isin the service of an armed force, or a police force, in the meaning of an
employee.

Thistermisused in clause 4 of Schedule 1 to the Bill, which relates to when a
telemarketing call made by or authorised by an educational institution is a‘ designated
telemarketing call’ and exempt from the prohibition on making unsolicited telemarketing
calls. The circumstances in which such calls can be made will ordinarily depend upon
whether the relevant telephone account-holder has a certain connection with the
educational institution (for example a current student).

However this situation is somewhat different in the case where an employer isthe
relevant telephone account-holder. Subclause 4(2) of Schedule 1 is designed to cover the
circumstances where an employee’ s personal tel ephone account may be paid for by an
employer as part of a package and consequently the employer is the relevant account
holder. In thiscase, it isthe relationship of the employee with the educational institution,
not the relevant account-holder (ie the employer) which is relevant in determining
whether or not call falls within the ‘exempt’ category for the purposes of proposed
section 11.

This extended definition has been included as it is considered possible that certain
employment-type situations, such as the ones described in this extended meaning, could
involve a person receiving the benefit of a personal telephone account paid for by the
employer and should consequently be covered.
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employer

The common law definition of the term ‘employer’ is amended by the meaning given to
the termin clause 7 of Schedule 1. Asdiscussed abovein relation to the extended
meaning of ‘employee’, in addition to those persons covered by the common law
meaning of employer, it is defined to include arange of persons not ordinarily considered
to be employers.

In particular clause 7 includes bodies corporate, contractees, the Commonwealth, State or
local governing bodies (in relation to Members of Parliament and local governments),
and certain offices such as the armed forces, or police forces, in the meaning of an
employer.

Asdiscussed abovein relation to the extended meaning of ‘employees’, thistermis used
in clause 4 of Schedule 1 to the Bill, which relates to when telemarketing calls made by
or authorised by an educational institution is a‘ designated telemarketing call’ and exempt
from the prohibition on making unsolicited telemarketing calls. The circumstancesin
which such calls can be made will ordinarily depend upon whether the relevant telephone
account-holder or household member has a certain connection with the educational
ingtitution (for example a current student).

However this situation is somewhat different in the case where an employer isthe
relevant telephone account-holder. Subclause 4(2) of Schedule 1 is designed to cover the
circumstances where an employee’ s personal tel ephone account may be paid for by an
employer as part of a package and consequently the employer is the relevant account
holder. Inthiscaseg, it isthe relationship of the employee with the educational institution,
not the relevant account-holder (ie the employer) which is relevant in determining
whether or not call fallswithin the ‘exempt’ category for the purposes of proposed
section 11.

This extended definition has been included asit is considered possible that certain
employment-type situations, such as the ones described in this extended meaning, could
involve a person receiving the benefit of a personal telephone account paid for by the
employer and should consequently be covered.

evidential burden

Theterm ‘evidentia burden’ in relation to a matter, is defined to mean the burden of
adducing or pointing to evidence that suggests a reasonable possibility that the matter
exists or does not exist. Thisisthe same as the definition of an evidentia burdenin
criminal matters (see subsection 13.3(6) of the Criminal Code).

Thistermisused in the penalty provisionsin subclause 11(6), which provides that the
initial burden of pointing to evidence in relation to the exceptionsin subclauses 11(2) to
11(5) rests with the defendant, rather than the prosecution.



Federal Court

Thistermis defined to mean the Federal Court of Australia. Thistermisused in Parts 4
and 5 of the Bill. Under Part 4, the Federal Court may order a person to pay a pecuniary
penalty if the Court is satisfied that a person has contravened a civil penalty provision.
The rules regulating telemarketing calls and any provision of the regulations declared to
be acivil penalty provision are civil penalty provisions. Under clause 24 of the Bill the
ACMA or any other person may institute proceedings in the Federal Court or the Federal
Magistrates Court for the recovery of a pecuniary penalty.

In addition to an order for payment of a pecuniary penalty under clause 24 of the Bill, the
Federal Court or the Federal Magistrates Court may make certain ancillary orders. The
Court may direct a person to pay compensation where another person has suffered loss or
damage (see clause 30) or pay to the Commonwealth the amount of the financial benefit
the person has obtained from breaching the provision (see clause 31).

Part 5 of the Bill provides for the Federal Court, on the application of the ACMA, to
grant injunctionsin relation to contraventions of civil penalty provisions.

goods
Theterm ‘goods’ is defined to have the same meaning asin the TPA.

Section 4 of the TPA defines goods as including ships, aircraft and other vehicles;
animals, including fish; mineras, trees and crops, whether on, under or attached to land
or not; and gas and electricity.

This definition is relevant to the meaning of ‘telemarketing call’ in clause 5 of the Bill.
government body

Theterm ‘government body’ is defined to mean a department, agency, authority or
instrumentality of the Commonwealth, State or Territory or of the government of a
foreign country or of part of aforeign country (eg. a State or province of aforeign
country). Theterm ‘agency’ is defined above to include armed forces and police forces.

It includes a Commonwealth department, such as the Department of Communications,
Information Technology and the Arts, a statutory authority such asthe ACMA and
includes foreign government and authorities. A part of aforeign country means, for
example, one of the States of the United States of America.

The term *government body’ is used in the definition of ‘ designated telemarketing call’ in
clause 2 of Schedule 1 of the Bill. Thisisrelevant to the exceptions to clause 11 (the
prohibition on making unsolicited telemarketing calls to numbers registered on the Do
Not Call Register). Certain calls made or authorised by government bodies are exempt
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from these provisions. The definition of ‘telemarketing call’ is discussed in greater detail
below under Schedule 1.

infringement notice

An infringement notice is defined to mean an infringement notice under clause 2 of
Schedule 3. Schedule 3 to the Bill sets out the infringement notice scheme for
contraventions of civil penalty provisions. Infringement notices will enable amore
efficient means of dealing with minor contraventions as an alternative to instituting court
proceedings for breach of a penalty provision.

international convention

Theterm ‘internationa convention’ is defined to mean a convention to which Austraiais
aparty, or an agreement between Australiaand aforeign country. Thistermisused in
clause 46 of the Bill which enables regulations to make provision for giving effect to an
international convention that deals with telemarketing calls. The term *telemarketing
call’ isdefined in clause 5.

The definition of international convention includes a treaty which Australia has signed
and/or ratified. It also includes other agreements between Australiaand aforeign
country.

Once alegidative basis has been provided and the Australian enforcement arrangements
arein place, the focus will shift to agreements which will facilitate mutual investigations
and enforcement activities.

investment

The term ‘investment’ is defined broadly to mean any mode of application of money or
other property for the purpose of gaining areturn (whether by way of income, capital
gain or any other form of return).

Thistermisused in the basic definition of a‘telemarketing call’ in clause 5 of the Bill,
which includes calls which offer to provide investment opportunities or which advertise
or promote investment opportunities or providers or suppliers of investment
opportunities. It isdefined to ensure that offers to provide investment opportunities or to
advertise investment opportunities may come within the meaning of atelemarketing call
even if thereis no guaranteed income return for the investment. For example, an offer to
buy land could come within the meaning of an investment opportunity, notwithstanding
that there may be no direct income return for the investment of money, but may merely
be an opportunity for a capital gain.
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make

The term make is defined to include ‘ attempt to make'. This clarifies that the concept of
making atelemarketing call does not require a person to have received avoice call.

The concept of making atelemarketing call is central to the penalty provisionsin Part 2
of the Bill which broadly prohibit the making of unsolicited telemarketing calls (clause
11).

This definition has been included to ensure that ‘ silent calls' are captured by the penalty
provisions. It means that a person will have contravened these provisions even if they
have not been successful in making the call.

The use of particular technology such as automated calling equipment and predictive
dialers by the telemarketing industry often result in ‘silent calls'. Such equipment has
the capacity to store or produce and dial telephone numbers using a random or sequential
number generator. Calls placed by automated equipment can result in call abandonment
when the equipment dials more numbers than there are operators to take the calls.
Predictive diallers essentially calculate when operators will be available to take cals.

There isa concern that people find silent calls that result when automated dialling
equipment dials more numbers than there are operators to take calls particularly irritating
or in some instances distressing.

This extended definition will ensure that if atelemarketer uses such equipment which
resultsin silent calls being made to numbers registered on the Do Not Call Register, they
will be subject to the same penalty provisions, asif the call had been successful.

mistake

The term ‘mistake’ is defined to mean areasonable mistake of fact. Thisterm isrelevant
to the defence provided in subclause 11(4). This provision provides a defence to the rules
prohibiting the making of an unsolicited telemarketing call to aregistered Australian
number, if the person made the call or caused the call to be made by mistake.

This definition ensures that the defence is only available if the mistake was reasonable
and it removes any possible argument that the defence is available if the person has made
amistake asto the law.

nominee
Nominee is defined to have the meaning given by clause 39. Clause 39 providesa

definition which is relevant to nominations by the relevant telephone account-holder.
Under clause 39, consent to receiving atelemarketing call can be made by a nominee.
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organisation

An organisation is defined to include a body corporate, a partnership, a government body
(as defined in clause 4 of this Bill), acourt or tribunal and an unincorporated body or
association.

Thistermisused in various provisionsin the Bill, including Schedule 1 to the Bill (which
relates to designated telemarketing calls, which include calls made by or authorised by
religious or charitable organisations), and Schedule 2 to the Bill (which relates to
consent).

Paragraph 22(1)(a) of the Acts Interpretation Act 1901 providesthat in any Act, unless
the contrary intention appears, the word ‘person’ includes a body politic (such asa
Commonwealth, State or Territory government) or a body corporate (such as a company
or an incorporated association) aswell asan individual. To avoid the possibility of a
court finding a contrary intention in the Bill, the Bill makesit clear that express
references in the Bill to organisations do not imply that references in the Bill to persons
do not include bodies politic or bodies corporate.

penalty unit

Thistermis taken to have the meaning given by section 4AA of the Crimes Act 1914
(Cth), which provides that in alaw of the Commonwealth, unless the contrary intention
appears, penalty unit means $110. Thistermis used in clause 25 (maximum penalties for
contravention of civil penalty provisions) and clause 4 of Schedule 3 (amount of penalties
under the infringement notice scheme).

person

A person is defined to include a partnership. A person would also include individuals as
well as bodies politic or corporate (as provided for in paragraph 22(1)(a) of the Acts
Interpretation Act 1901).

The note to this definition provides that section 585 of the Telecommunications Act sets
out rules relating to the treatment of partnerships. Section 585 of the
Telecommunications Act will also apply to this Bill, by virtue of proposed amendments
to this section by the Consequentias Bill.

Section 585 of the Telecommunications Act (as amended by the Consequentials Bill) will
provide that this Bill appliesto a partnership asif the partnership were a person, with
some changes. Namely, obligations that would be imposed on the partnership are
imposed instead on each partner, but may be discharged by any of the partners, and any
contravention of this Bill that would otherwise be contravened by the partnership is taken
to have been contravened by each partner who aided, abetted, counselled or procured the
relevant act or omission or was in any way knowingly concerned in or party to the
relevant act or omission.
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publish

The term ‘publish’ is defined to include publish on the Internet and publish to the public
or asection of the public. Thisterm isused in the context of determining consent for the
purposes of the Bill, see clause 4 of Schedule 2 to the Bill. Clause 4 of Schedule 2
provides when consent may, or may not, be inferred from publication of aperson’s
number. It provides that the mere fact that a person’s number has been published does
not imply consent for the purposes of receiving unsolicited telemarketing calls under this
Bill.

This definition ensures that the meaning of publish cannot be limited to telephone
numbers published in hard copy and not on the Internet. Nor can its meaning be limited
to addresses published to the public broadly. It includes publication to alimited or
restricted audience, for example on a subscription based web page. Therefore publication
of numbersincludes where a number has been published on the Internet, either on a
restricted section of the Internet (for example on a subscription service website) or on a
generally accessible place on the Internet. Thisisan inclusive definition. It also includes
anumber which has been published in the white pages.

registered political party

Thistermis defined to mean a political party, or branch or division of a political party,
that is registered under the Commonwealth Electoral Act 1918, or a State or Territory
electora law.

The term ‘registered political party’ isused in the definition of ‘ designated telemarketing
call’ in clause 3 of Schedule 1 of the Bill. Thisisrelevant to the exception to clause 16
(the prohibition on sending unsolicited telemarketing calls to a number registered on the
Do Not Call Register). Calls made or authorised by registered political parties are
exempt from these provisions. This definition has been included so asto avoid persons
who are not legitimately considered to be political parties attempting to take advantage of
the exemption.

relevant telephone account-holder

The relevant tel ephone account-holder means the person (either an individual or an
organisation) who is responsible for the relevant account.

For example, this may be the individual or organisation who has paid for the relevant
account (for example Brand X Company Pty Ltd paying a telephone account for its
employees) or the person who initiates the account for free.

In the case where a telephone account is held jointly by 2 or more persons, for example a
group household has three people responsible for the account, or a husband and wife are
joint account holders, the relevant account-holder is any of these persons.
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Thistermisrelevant to the concept of consent which is defined in Schedule 2 to the Bill.
The rules relating to the making of telemarketing calls set out in clause 11 (prohibiting
the making of unsolicited telemarketing calls to aregistered Australian number) do not
apply where the relevant telephone account-holder or their nominee has consented to the
making of the call.

services
Theterm ‘services' isdefined to have the same meaning asin the TPA.

Section 4 of the TPA defines services as follows:

services includes any rights (including rightsin relation to, and interestsin,
real or personal property), benefits, privileges or facilitiesthat are, or areto
be, provided, granted or conferred in trade or commerce, and without limiting
the generality of the foregoing, includes the rights, benefits, privileges or
facilitiesthat are, or are to be, provided, granted or conferred under:

(a) acontract for or in relation to:

(i) the performance of work (including work of a professional nature),
whether with or without the supply of goods;
(ii) the provision of, or the use or enjoyment of facilities for,
amusement, entertainment, recreation or instruction; or
(iii) the conferring of rights, benefits or privileges for which
remuneration is payable in the form of aroyalty, tribute, levy or
similar exaction;

(b) acontract of insurance;

(c) acontract between a banker and a customer of the banker entered into in
the course of the carrying on by the banker of the business of banking;
or

(d) any contract for or in relation to the lending of moneys;

but does not include rights or benefits being the supply of goods or the
performance of work under a contract of service.

The concept of ‘services isused in clause 5 of the Bill which sets out the basic definition
of a‘telemarketing call’. Paragraphs 5(1)(e) to (g) include calls which offer to supply
services or advertise or promote services or suppliers or prospective suppliers of services.
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supply

The term ‘supply’ is defined to have the same meaning asin the TPA, when used in
relation to goods or services.

Section 4 of the TPA defines ‘supply’ asfollows:

supply, when used as averb, includes:
(@) inrelation to goods—supply (including re-supply) by way of sale,
exchange, lease, hire or hire-purchase; and
(b) inrelation to services—provide, grant or confer;

and, when used as a houn, has a corresponding meaning, and supplied and
supplier have corresponding meanings.

When supply isused in relation to land it is defined to include transfer. This definition is
included as the term ‘services' islimited under the definition of section 4 of the TPA to
rights, benefits, or facilities occurring in trade or commerce (see discussion of definition
of services abovein clause 4). In O Brien and Another v Smolonogov and Another
(1984) 53ALR107 the Federal Court found that the private sale of land does not occur in
trade or commerce. Therefore it would not be a supply of a service under the TPA. This
definition of supply in relation to land is therefore necessary to ensure that it includes the
private sale of land (which would not be included in the meaning of a service, asit has
not occurred in trade or commerce).

When supply isused in relation to an interest in land it is defined to include transfer or
Create.

The term ‘supply’, in relation to goods or services, and in relation to land or an interest in
land is used in the definition of atelemarketing call in clause 6 of the Bill. Paragraphs
5(1)(h) to (j) include calls which offer to supply land and or an interest in land, or which
advertise or promote land or an interest in land, and or a supplier of land or an interest in
land.

Theterm *supply’ when used in relation to software (which is a good) includes an
exchange for no money.

telemarketing call

Theterm ‘telemarketing call’ is defined to have the meaning given by proposed section 5.
For the purposes of the Bill, whether a call is atelemarketing call will be determined by
having regard to its purpose or one of its purposes as determined by the content of the
call, theway it is presented and the content located at any associated links, such as links
to other websites, or telephone numbers, or numbers dialled in the case of acall back.
The definition of a‘telemarketing call’ is discussed in more detail below under the notes
to clause 5.
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A telemarketing call is one of the key conceptsin the Bill. It is central to the prohibition
on making telemarketing calls to an Australian number registered on the Do Not Call
Register (see clause 11).

voice call

Theterm ‘voicecal’ isdefined in clause 4 to mean avoice call within the ordinary
meaning of the expression, or acall that involves arecorded or synthetic voice or an
equivalent call to avoice call for a person with adisability.

This definition will include calls made using recorded or synthetic messages (for
example, where a pre-recorded message is played to the recipient of the call) aswell as
callsthat are received on an answering machine. Calls made using VOIP technologies
will aso beincluded.

The reference to an equivaent call to avoice call for a person with a disability has been
included to ensure that it is clear that use of the National Relay Serviceand a
teletypewriter by hearing impaired persons is considered to be avoice call for the
purposes of the definition of ‘voice call’.

Thisterm isused in the definition of ‘telemarketing call’ in clause 5. The meaning of a
voice call isakey concept in the definition of atelemarketing call, which is broadly a
voice call which has a particular ‘commercial purpose’ (see clause 5 of the Bill). As
discussed above, under the definition of atelemarketing call, thisdefinitionin turnis
critical in the penalty provisionsin the Bill, which regulate unsolicited telemarketing
cals.

Clause 5 - Telemarketing calls

Clause 5 of the Bill sets out the basic definition of atelemarketing call for the purposes of
the Bill.

Thistermisakey concept of the Bill, which has a primary purpose of setting up a
scheme for regulating the making of unsolicited telemarketing calls. Thistermisakey
element in the penalty provisions of the Bill (see discussion below in relation to Part 2 of
the Bill which sets out various rules applying to the making of unsolicited telemarketing
cals).

In general terms, a‘telemarketing call’ is atelephone call which has a‘commercial-type
purpose. Itisdefined asa‘voice call’ made to atelephone number which has a particul ar
purpose as set out in paragraphs 5(1)(e) to (o).

A ‘voicecal’ isdefined in clause 4 of the Bill and includes calls which do not
necessarily involve voice to voice communication. For example it would include a
telemarketer leaving a message on an answering machine, or a pre-recorded
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telemarketing message being received by an end-user of a phone or on an answering
machine.

The purpose of the call isto be determined by having regard to the content of the call
(5(2)(a)), the presentational aspects of the call (5(1)(b)), the content that can be obtained
using the telephone numbers, URLs or contact information (if any) mentioned in the call
(5(2)(c)), and the content that can be obtained from calling the telephone number from
which the call was made if it isdisclosed (for example by calling line identification)

(5(1)(d))-

For example, if the call itself contains nothing of a‘commercia nature’, but it leaves a
telephone number, which if called contains a message which is‘commercial in nature’
then thiswill be atelemarketing call for the purposes of this Bill (see paragraph 5(1)(c)).
It will also cover the situation where a telemarketer uses missed call techniques to
encourage the receiver to call back to hear a recorded marketing message (see paragraph

5(1)(d)).

If acall does not have content that can be obtained by using numbers, URL s or contact
information or calling back a number (ie (1)(c) or (d)), then the purpose of the call will be
determined from the content of the call and its presentational aspects ((1)(a) and (b)).
Paragraphs 5(1)(c) and (d) make it clear that these are only to be taken into account if any
such contact-type information is provided or disclosed.

It isthen necessary to consider the purpose of the call. It is sufficient for the meaning of
a‘telemarketing call’ if one of the purposes of the call isacommercia purpose. It need
not be the primary or sole purpose of the call. Many telemarketing calls have a‘dua
purpose’. For example customer satisfaction calls that have an intention to solicit sales,
callsthat offer free goods as part of, or in conjunction with an overall sales campaign, or
message or information calls which are aimed at direct marketing. 1f one of the purposes
of the call isfor a‘commercia-type’ purpose as set out in paragraphs 5(1)(e) to (0), it
will be covered by the definition of a‘telemarketing call’.

What amounts to a ‘commercial purpose’ ?

Paragraphs 5(1)(e) to (0) set out the various purposes which would bring a call within the
meaning of a ‘telemarketing call’ for the purposes of the Bill.

It includes the following purposes:

e to offer to supply, advertise or promote goods or services, or a supplier, or
prospective supplier, of goods or services (paragraphs 5(1)(e) to (g)). Theterms
‘goods’, ‘services and ‘supply’ are defined in clause 4 of the Bill. Common
examples of calls which would be covered by this definition are calls: offering to
supply telecommunications services; selling wine; selling tickets in a promotional
competition (such acall would amount to supplying a service); and calls seeking to
sell insurance;
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to offer to supply, advertise or promote land or an interest in land or a supplier, or
prospective supplier, of land or an interest in land (paragraphs 5(1)(h) to (j)). This
would cover calswhich advertise real estate. The term ‘supply’ in relation to land or
interest in land is defined in clause 4 of the Bill. Thiswould cover calls from
promoters asking whether you wish to attend an information seminar, the purpose of
whichisto sell unit trust properties,

to offer to provide, advertise or promote a business opportunity or investment
opportunity or aprovider or prospective provider, of a business opportunity or
investment opportunity (paragraphs 5(1)(k) to (m)). Thiswould, for example, include
calls from investment companies promoting particular portfolios and scams;

to solicit donations (paragraph 5(1)(n)). Many calls made to solicit donations are
likely to be made by or on behalf of exempt organisations such as charities (see
proposed section 16 and Schedule 1 which enables certain organisations to make
telemarketing calls to numbers registered on the Do Not Call Register). However, it
is possible that other organisations would also call seeking donations. Such calls
would ordinarily be considered to be ‘telemarketing’, and consequently have been
included;

a purpose specified in the regulations (paragraph 5(1)(0)). This regulation-making
power has been included to enable other types of calls to be included within the
meaning of telemarketing calls. For exampleit is proposed that following
consultation with industry the regulation-making power could be used to make
regulations specifying certain types of market research callsto beincluded in the
definition of telemarketing calls. The regulations making power could also be used as
areserve power to enable regulations to be made at a later date if a particular type of
call became apparent which was not covered by this definition.

If acall does not come within any of the above paragraphs (ie it does not have a
‘commercial element’), it will not be covered by this Bill even if it may ordinarily be
considered to be telemarketing.

Examples of telemarketing calls

The following paragraphs set out examples of calls which would be covered by the
definition of atelemarketing call in this Bill.

Some common examples are:

calls offering to sell goods or services (eg calls made to promote the sale of ‘ health
products’ or switch telecommunications provider);

calls offering to sell tickets in a competition;

calls requesting the recipient to attend information seminar, the purpose of which isto
sell goods or services, land or an interest in land, or a business or investment
opportunity;

customer satisfaction calls that have any intention to solicit sales;

callsthat offer free goods as part of, or in conjunction with, overall sales campaigns;
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e messages, or information calls, with aprimary or secondary purpose of direct
marketing;

e callsthat invite subscription to a contact list that will be used as a basis for future
salescalls,

e callsoffering trialware - free use of a product for a set period, with an option for
financial subscription/purchase afterwards;

o callsoffering anything for "free" which are conditional on expenditure on another
item;

o offersfor credit and mortgage arrangements; and

e callsto solicit donations.

A call made for the purpose of determining whether or not arecipient is happy to receive
further telemarketing calls from the organisation would come within the meaning of a
‘telemarketing call’. Such a call would be considered to be a call with one of the
commercia purposes set out in paragraphs (1)(e) to (0) notwithstanding that the call itself
simply requested advice on whether or not future telemarketing calls would be allowed.
The clear purpose of thisisfor afuture commercia benefit.

Subclause 5(2) provides that a call will still be considered to be a‘telemarketing call’ for
the purposes of this Bill even if the goods, services, land, interest or opportunity,
described in paragraphs 1(e) to (m) do not exist. Thereforeif a person is seeking to sell
land which does not exist (for example, a scam call) then the call could still be classified
asa'‘telemarketing call’.

Similarly, it isimmaterial whether it islawful to acquire the goods, service, land or
interest or to take up the opportunity for the purposes of paragraphs 1(e) to (m)
(subclause 5(3)). For example acall offering to supply a prohibited pharmaceutical
would still come within the meaning of a‘telemarketing call’ for the purpose of this Bill,
notwithstanding that the supply of such a pharmaceutical isnot legal.

Subclause 5(4) isincluded to avoid doubt that the persons mentioned in subparagraphs
(D(9), (j) and (m) may be the individual or organisation who made the call or authorised
the making of the call. This subclause has been included to avoid any argument that the
person mentioned cannot be the person who made the call or authorised the making of the
cal.

Subclause 5(5) makesit clear that the purposes specified in paragraphs (1)(€) to (o) areto
be read independently of each other. That is, acall does not have to have al the purposes
set out in these paragraphs. It may come within the meaning of atelemarketing call if it
has one or more of these purposes.

It is possible to exclude specified kinds of voice calls from the meaning of a
telemarketing call for the purposes of this Bill by regulation (subclause 5(7)). This
regulation-making power is designed to be used as a reserve power to give certainty to
industry if it isunclear whether or not a particular type of call would come within the
meaning of atelemarketing call for the purposes of thisBill. This power would enable
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regulations to specify the content for the purposes of excluding the call from the meaning
of atelemarketing call.

The ability to include calls with a certain purpose within the meaning of a telemarketing
call is provided for in subparagraph 5(1)(0).

Clause 6 — Continuity of partnerships

This clause provides that for the purpose of this Bill, a change in the composition of a
partnership does not affect the continuity of the partnership. This means for example that
if one partner leaves a partnership, any obligations or rights of the remaining partners are
not affected.

Clause 7 — Crown to be bound

Subclause 7(1) means that the Bill binds the Crown in the right of the Commonwealth
and each of the State and Territories.

Subclause 7(2) provides that the Bill does not make the Crown liable to a pecuniary
penalty or to be prosecuted for an offence.

Subclause 7(3) provides that the protection in subclause (2) does not apply to an authority
of the Crown. This means that an authority of the Crown, for example a statutory
authority such asthe ACMA, may be liable to a pecuniary penalty or to be prosecuted for
an offence under the Bill.

Clause 8 — Extension to external Territories

Clause 8 provides that the Bill extends to the Territory of Christmas Island and the
Territory of Cocos (Keeling) Islands and such other external Territories (if any) as
prescribed.

It does not extend the operation of this Bill to Norfolk Island. Norfolk Island currently
has its own system of allocating numbers. Therefore a person with a Norfolk Island
number could not register their number of the Do Not Call Register.

Proposed paragraph 8(c) enables regulations to include other external Territories in the
application of the Bill at alater date.



56

Clause 9 — Extra-territorial application

Clause 9 provides that, unless a contrary intention appears, the Bill extendsto acts,
omissions, matters and things outside Australia. ‘Australia isdefined in clause 4 of the
Bill to include the eligible territories which are defined to mean the Territory of
Christmas Island and the Territory of Cocos (Kedling) Islands and an external territory
prescribed for the purposes of clause 8.

It does not extend the operation of this Bill to Norfolk Island. Norfolk Island currently
has its own system of allocating numbers. Therefore a person with a Norfolk Island
number could not register their number on the Do Not Call Register.

The penalty provisionsin Part 2 are extra-territorial in their application, see the
explanatory notes below under Part 2. This provision is necessary to ensure that there
can be a contravention of the Do Not Call Register Act irrespective of whether conduct
occurs within or outside Australia. Under Part 2 persons calling from overseas numbers
are covered by the rules about making telemarketing calls and are prohibited from
making telemarketing calls to an Australian number registered on the Do Not Call
Register.

Part 2 — Rules about making telemarketing calls

Part 2 sets out the principa penalty provisionsin the Bill. These are civil penalty
provisions. Part 4 and Schedule 3 of the Bill set out the penalties which apply for
contravention of these civil penalty provisions and the action which may be taken to
recover these penalties.

Clause 10 — Simplified outline

Clause 10 sets out asimplified outline of Part 2 of the Bill to assist readers. It isnot
designed as a comprehensive statement of the provisionsin Part 2. It issimply abroad
overview.

Clause 10 outlines the prohibitions and requirements set out in Part 2 which are as
follows:

¢ unsolicited telemarketing calls must not be made to a number registered on the Do
Not Call Register; and

e arrangements for the making of telemarketing calls must require compliance with
this Act.
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Clause 11 — Unsolicited telemarketing calls must not be made to a number
registered on the Do Not Call Register

Clause 11 prohibits a person making, or causing to be made, atelemarketing call to an
Australian number if the number is registered on the Do Not Call Register, subject to
various exceptions set out in subclauses 11(2) to (5) (such asif thereis prior consent of
the relevant account-holder or their nominee).

Subclause 11(1) provides that a person must not make, or cause to be made, a
telemarketing call to an Australian number which is registered on the Do Not Call
Register and is not a designated telemarketing call. The following terms, which are
discussed elsewhere in these notes, are relevant to the interpretation of subclause 11(1):
the definition of ‘make’ in clause 4, 'telemarketing call’ in clause 5, ‘the extended
meaning of ‘cause’ in subclause 11(9), and ‘ designated telemarketing call’ in Schedule 1.

This penalty provision would cover the person who actually made the call (ie by dialling
the relevant telephone number), the author of the content of the call (who caused the call
to be made), or another person who authorised the call to be made by contracting with a
telemarketer to provide the telemarketing services (see meaning of causing telemarketing
callsto be made in subclause 11(9)).

Clause 11 would not cover persons who merely transmitted the call without any
knowledge or involvement in its content. That is a carriage service provider who
supplies the carriage service for making the call would not themsel ves be making the call
or causing the call to be made. For example atelephone service provider who simply
transmits a call which contravenes this clause would not be found to have made or caused
the call to have been made.

This prohibition covers attempted calls (see definition of ‘make’ in clause 4). Therefore
acal which resulted in asilent call, or acall back would be covered by the penalty
provision, notwithstanding that the call had no commercial type content.

Under subclause 11(1) the making of the call will only be prohibited if it is made to an
Australian number. The meaning of an Australian number is defined in clause 4.

It covers calls which originate anywhere which are made to Australian numbers. For
example, it would cover overseas telemarketers calling an Australian number as well as
an Australian telemarketer calling an Australian number. It also covers a person who has
contracted a person to make telemarketing calls on their behalf (see extended meaning of
‘cause’ in 11(9)).

This prohibition would cover:
e acal madeto an Australian number (which is registered on the DNC Register) from
an Australian number; and
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e acal madeto an Australian number (which is registered on the DNC Register) from
an overseas humber.

This prohibition does not apply to calls made from an overseas number to an overseas
number, or calls made to an Australian number which is not registered on the Do Not
Call Register.

Under paragraph 11(1)(b), a‘ designated telemarketing call’ is exempt from clause 11.
‘Designated telemarketing call’ is defined in Schedule 1 and includes certain
telemarketing calls made by religious organisations, charities or political parties,
independent members of Parliament and candidates and certain calls from educational
ingtitutions is not prohibited. The meaning of ‘designated telemarketing call’ is discussed
in greater detail below under Schedule 1.

Exceptions

There are four exceptions to this prohibition:

o if the relevant telephone account-holder, or their nominee, consented to the call;

o if the caller had washed their listsin the last 30 days and the number was not on the
Register;

e if the call was made, or caused to be made by mistake; or

e if the person took reasonable precautions, and exercised due diligence, to avoid the
contravention.

Subclause 11(2) provides an exception to the prohibition on making unsolicited
telemarketing calls to a number registered on the Do Not Call Register, if the
telemarketer adduces evidence that the relevant account-holder, or their nominee,
consented to the making of the call. The effect of this provision isthat atelemarketer
may make atelemarketing call to a number on the Register where that other person has
consented to receiving them. The term *‘relevant telephone account-holder’ is defined in
clause 4. The concept of ‘consent’ is defined in Schedule 2 of the Bill. It isdiscussed in
greater detail below under Schedule 2.

Consent istied to the relevant account holder as they have responsibility for the number.
Situations will arise, particularly in relation to fixed telephones, where more than one
person uses a number (for example, a couple where the fixed telephone account isin one
name only). In these situations, the account holder may choose to nominate other persons
to consent to receiving telemarketing calls. The telemarketer may rely on consent given
by the relevant tel ephone account-holder or their nominee. Clause 39 sets out the
meaning of a‘nominee’.

The telemarketer bears an evidentia burden in relation to proving consent (see subclause
11(6)). Anevidential burden requires the person to adduce evidence that suggests a
reasonable possibility that the matter exists or does not exist (see definition in clause 4).
Consent may be demonstrated by a person showing a pre-existing business relationship
with the person to whom the call was made, which together with the particular conduct
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may infer consent. It isnecessary for the defendant to bear the initial burden in relation
to proving consent as he or she will have the relevant evidence showing consent of the
relevant telephone account-holder. If the burden rested with the plaintiff it would have to
prove a negative fact, that is, that there was no consent. This may only be possible where
the relevant account-holder has specifically withdrawn consent, or has requested no such

messages.

Subclause 11(3) of the Bill provides an exception to the prohibition on making an
unsolicited telemarketing call if the person had ‘washed' their list with the relevant
register operator in the previous 30 days prior to making the call, and had been advised
that the number they called was not on the Do Not Call Register. Thisin effect enables a
30 day ‘grace period’ for telemarketers to enable telemarketers sufficient time to update
their do not call lists.

It also ensures that if the register operator mistakenly provided information that a
particular number was not on the Register, and the number was in fact listed on the
Register, then the telemarketer who relied on this information would not contravene
section 11.

As with the other exceptions the evidential burden of proving this would rest with the
defendant (see subclause 11(6)). An evidential burden requires the person to adduce
evidence that suggests a reasonable possibility that the matter exists or does not exist (see
definition in clause 4).

Subclause 11(4) provides an exception if the person made the call, or caused the call to
be made, by mistake. For exampleif a person mistakenly dials an incorrect number when
making atelemarketing call and this resultsin acall being made to a number on the Do
Not Call Register, then they will not contravene section 11. The evidentia burden of
proving the mistake would rest with the respondent (see subclause 11(6)). An evidential
burden requires the person to adduce evidence that suggests a reasonable possibility that
the matter exists or does not exist (see definition in clause 4).

‘Mistake' isdefined in clause 4 to make it clear that this relates to a reasonable mistake
of fact. 1t would not enable a person to argue, for example, that they were unaware that a
number was on the register when they had not checked the Register, and therefore that
they had made a mistake.

Subclause 11(5) provides an exception if the person took reasonable precautions, and
exercised due diligence, to avoid the contravention. For example, if a person contracted a
third party to undertake telemarketing services on their behalf, and they included a
contractual provision which required the telemarketer to comply with the provisions of
this Bill, then this may be used to point to evidence that they had taken reasonable
precautions to avoid a contravention, and could not be said to have caused a
telemarketing call to be made in contravention of clause 11. However, if the contracting
party became aware that the telemarketer was contravening clause 11 and did nothing to
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enforce the contract, then it could not be said that they had exercised due diligencein
avoiding the contravention, and they could not make use of this exception.

The evidentia burden of proving that they had taken reasonable precautions and
exercised due diligence in avoiding a contravention would rest with the defendant (see
subclause 11(6). An evidential burden requires the person to adduce evidence that
suggests a reasonable possibility that the matter exists or does not exist (see definitionin
clause 4). The measures taken by the defendant to avoid a contravention will necessarily
bein hisor her knowledge.

Ancillary contraventions

Aswell asthe main penalty provisions of making an unsolicited telemarketing call (in
subclause 11(1)), subclause 11(7) provides that a person must not:

e aid, abet, counsel or procure a contravention of subclause 11(1); or
¢ induce a contravention of this provision; or

e beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of this provision; or

e conspire with others to effect a contravention of this provision.

The ancillary liability provision in subclause 11(7) isaso acivil penalty provision which
givesrise to the same penalty as a contravention of subclause 11(1).

These ancillary contravention provisions are the same as those in subsection 68(2) of the
Telecommunications Act, and subsections 16(9), 17(5), 18(6), 20(5) and 21(3) of the
Spam Act which relate to civil penalty provisions. They are similar to the offencesin
Part 2.4 of the Criminal Code (aiding and abetting and conspiracy) which provide for the
extension of responsibility in crimina offences.

Penalties
Subclause 11(8) provides that subclauses 11(1) and (7) are civil penalty provisions.

Part 4 of the Bill provides for pecuniary penalties for breaches of these civil penalty
provisions. If the Federal Court or the Federal Magistrates Court is satisfied, on the
application of the ACMA, that a person has contravened acivil penalty provision, it will
be able to order the person to pay to the Commonwealth such pecuniary penalty asthe
Court determines to be appropriate (see clause 24 of the Bill).

Clause 25 of the Bill sets out the maximum penalty payable. The amount will depend on:
e whether or not the person has a prior record, that is whether or not they have
previously been found by the Court to have contravened the particular provision. The
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ratio between a maximum penalty payable for a person with no prior record and a
person with a prior record is five times;

e whether or not the breach is by abody corporate or an individua. The maximum
penalties for bodies corporate are five times that for an individual. Thisis consistent
with criminal offences which provide for the maximum penalties for corporations to
be five times that for an individual (see subsection 4B(3) of the Crimes Act); and

e whether the civil penalty provision that has been breached is subclause 11(1) or 11(7)
(which sets out ancillary contraventions of subclause 11(1)).

The concept of a prior record for which apersonisliable for alarger penalty is discussed
in greater detail below under clause 25.

A daily ceiling for penalties has been set that may be charged for all contraventions
against a particular provision that have occurred in oneday. This has been included to
ensure that a meaningful penalty may be charged for a single contravention without
causing an unrealistically large penalty payable for multiple contraventions. For
example, dedicated telemarketers may make hundreds of unsolicited telemarketing calls
each day. Without a ceiling amount for daily contraventions, such atelemarketer could
potentially be liable for hundreds of contraventions. The ratio between the penalty
payable for a person for a single contravention and the ceiling amount is 20 times.

Body corporate or individual with no prior record

The maximum pecuniary penalty payable by abody corporate with no prior record for
each contravention of subclauses 11(1) or (7) will be 100 penalty units, currently $11,000

(subparagraph 25(3)(a)(i)).

The corresponding maximum pecuniary penalty payable for contraventions of these
provisions by an individual with no prior record will be 20 penalty units, currently $2,200

(subparagraph 25(4)(a)(i)).
Body corporate or individual with prior record

The maximum pecuniary penalty payable by abody corporate with a prior record, for
each contravention of subclauses 11(1) or (7) will be 500 penalty units, currently $55,000

(subparagraph 25(5)(a)(i))-

The corresponding maximum pecuniary penalty payable for contraventions of these
provisions by an individual with a prior record will be 100 penalty units, currently
$11,000 (subparagraph 25(6)(a)(i)).

Ceiling amount - body corporate or individual with no prior record
The maximum ceiling amount payable for a body corporate with no prior record, for

contraventions on a particular day for subclauses 11(1) or (7) will be 2,000 penalty units,
currently $220,000 (subparagraph 25(3)(b)(i)).



62

The corresponding maximum ceiling amount payable for contraventions of these
provisions by an individual with no prior record, will be 400 penalty units, currently
$44,000 (subparagraph 25(4)(b)(i)).

Ceiling amount - body corporate or individual with prior record

The maximum ceiling amount payable for abody corporate with a prior record, for
contraventions of subclauses 11(1) or (7) on aparticular day will be 10,000 penalty units,
currently $1.1 million (subparagraph 25(5)(b)(i)).

The corresponding maximum ceiling amount payable for contraventions of these
provisions by an individual with a prior record, will be 2,000 penalty units, currently
$220,000 (subparagraph 25(6)(b)(i)).

A penalty unit is defined in clause 4 as having the meaning as in section 4AA of the
Crimes Act. Itiscurrently $110.

Ancillary orders

In addition to an order for payment of a pecuniary penalty under clause 24 of the Bill, the
Federal Court or the Federal Magistrates Court may make certain ancillary orders. The
Court may direct a person to pay compensation to a person who has suffered loss or
damage as aresult of the contravention, or to pay to the Commonwealth the amount of
the financial benefit the person has obtained from breaching the provision (see clauses 30
and 31).

Subclause 11(9) is designed to put beyond doubt, that where a person has contracted or
entered into an arrangement or understanding with another party to provide telemarketing
services on their behalf, the first person is taken to have caused the telemarketing call to
be made for the purposes of this Bill.

Thisisacritical concept in the primary penalty provision in the Bill, which prohibits a
person from making, or causing to be made, a telemarketing call to a number registered
on the Do Not Call Register (see proposed subsection 11(1)).

Therefore where a person has contracted atelemarketer to provide telemarketing services,
on their behalf, and the call is made in contravention of proposed section 11, the
contracting party will also be potentially contravening the main penalty provisionin
section 11, as they have caused the call to be made. There are exceptions available which
may be available to a contracting party, for example if they have relevant procedures or
contract provisions in place to minimise the risk of unsolicited telemarketing calls being
made (see 11(6)).

Proposed paragraph 11(9)(c) makesit clear that a contracting party will only cause a
telemarketing call to be madeif such acall isin fact made. The very fact of entering into
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acontract or arrangement cannot amount to causing a telemarketing call to be madeif no
such call is made.

Proposed subsection 11(10) makesit clear that this applies to contracts, arrangements or
understandings made prior to this Bill coming into operation. Therefore if a company has
acontract in place with atelemarketer to provide telemarketing services to them, and the
contract was entered into before this provision commenced, the company could bein
breach of proposed section 11 if the telemarketer makes a telemarketing call in
contravention of section 11 after this provision commences.

Clause 12 — Agreementsfor the making of telemarketing calls must require
compliance with this Act

This clause puts a positive obligation on persons entering into telemarketing contracts
arrangements or understanding to require the contract, arrangement or understanding to
include a requirement that the other party must comply with this legidlation.

This has been included to ensure that people causing telemarketing calls to be made
through outsourcing the making of the calls, specifically require the telemarketer to
comply with this Act.

Thisislikely to assist in instances where a business operating in Australia contracts with
an overseas telemarketer to provide telemarketing services to Australian numbers. While
the overseas telemarketer will be required to comply with this legislation and will be
covered by the prohibition in clause 16 if they make telemarketing callsto registered
Australian numbers, this provision puts a further obligation on persons outsourcing their
telemarketing callsto assist in ensuring that such persons will comply with the Do Not
Call Register Act by making it a contractual requirement.

In particular subclause 12(1) prohibits a person from entering into a contract or
arrangement, or arrive at an understanding with another person if:
e the agreement relates to the making of telemarketing calls to numbers eligible to
be registered on the Do Not Call Register; and
¢ the contract does not contain an express provision to the effect that the person will
comply with this Act and take all reasonable steps to ensure that their employees
and agents will comply with this Act, in relation to the making of telemarketing
calls covered by the contract, arrangement or understanding.

This provision only applies to future contracts, arrangements or understandings. If a
party already hasin place, prior to the commencement of this provision, an arrangement
for the making of telemarketing calls which does not require a person to comply with this
Act, then they will not be in breach of this provision. The provision does not operate
retrospectively.

Subclause 12(4) makesit clear that afailure to include such a requirement does not affect
the validity of any contract, arrangement or understanding.



Penalties
Subclause 12(3) provides that subclauses 12(1) and (2) are civil penalty provisions.

Part 4 of the Bill providesfor pecuniary penalties for breaches of these civil penalty
provisions. If the Federal Court or the Federal Magistrates Court is satisfied, on the
application of the ACMA, that a person has contravened a civil penalty provision, it will
be able to order the person to pay to the Commonwealth such pecuniary penalty as the
Court determines to be appropriate (see clause 24 of the Bill).

Clause 25 of the Bill sets out the maximum penalty payable. The amount will depend on:

e whether or not the person has a prior record, that is whether or not they have
previously been found by the Court to have contravened the particular provision. The
ratio between a maximum penalty payable for a person with no prior record and a
person with a prior record is five times;

e whether or not the breach is by abody corporate or an individual. The maximum
penalties for bodies corporate are five times that for an individual. Thisis consistent
with criminal offences which provide for the maximum penalties for corporations to
be five times that for an individual (see subsection 4B(3) of the Crimes Act); and

e whether the civil penalty provision that has been breached is subclause 11(1) or 16(7).

The concept of a prior record for which a person isliable for alarger penalty is discussed
in greater detail below under clause 25.

A daily ceiling for penalties has been set that may be charged for all contraventions
against a particular provision that have occurred in one day. This has been included to
ensure that a meaningful penalty may be charged for a single contravention without
causing an unreadlistically large penalty payable for multiple contraventions. For
example, dedicated telemarketers may make hundreds of unsolicited telemarketing calls
each day. Without a ceiling amount for daily contraventions, such atelemarketer could
potentially be liable for hundreds of contraventions. The ratio between the penalty
payable for a person for single contravention and the ceiling amount is 20 times.

Body corporate or individual with no prior record

The maximum pecuniary penalty payable by abody corporate with no prior record for
each contravention of subclauses 12(1) or (2) will be 50 penalty units, currently $5,500

(subparagraph 25(3)(a)(ii)).

The corresponding maximum pecuniary penalty payable for contraventions of these
provisions by an individual with no prior record will be 10 penalty units, currently $1,100

(subparagraph 25(4)(a)(ii)).
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Body corporate or individual with prior record

The maximum pecuniary penalty payable by abody corporate with a prior record, for
each contravention of subclauses 12(1) or (2) will be 250 penalty units, currently $22,500

(subparagraph 25(5)(a)(ii)).

The corresponding maximum pecuniary penalty payable for contraventions of these
provisions by an individual with aprior record will be 50 penalty units, currently $5,500

(subparagraph 25(6)(a)(ii)).
Ceiling amount - body corporate or individual with no prior record

The maximum ceiling amount payable for a body corporate with no prior record, for
contraventions on a particular day for subclauses 12(1) or (2) will be 1,000 penalty units,
currently $110,000 (subparagraph 25(3)(b)(ii)).

The corresponding maximum ceiling amount payable for contraventions of these
provisions by an individual with no prior record, will be 200 penalty units, currently
$22,000 (subparagraph 25(4)(b)(ii)).

Ceiling amount - body corporate or individual with prior record

The maximum ceiling amount payable for a body corporate with a prior record, for
contraventions of subclauses 12(1) or (2) on aparticular day will be 5,000 penalty units,
currently $550,000 (subparagraph 25(5)(b)(ii)).

The corresponding maximum ceiling amount payable for contraventions of these
provisions by an individual with a prior record, will be 1,000 penalty units, currently
$110,000 (subparagraph 25(6)(b)(ii)).

A penalty unit is defined clause 4 of the Bill as that defined in section 4AA of the Crimes
Act. Itiscurrently $110.

Ancillary orders

In addition to an order for payment of a pecuniary penalty under clause 24 of the Bill, the
Federal Court may make certain ancillary orders. The Court may direct a person to pay
compensation to a person who has suffered loss or damage as aresult of the
contravention, or to pay to the Commonwealth the amount of the financial benefit the
person has obtained from breaching the provision (see clauses 30 and 31).

Aswell asthe main penalty provision relating to arrangements for the making of
telemarketing calls (in subclause 12(1)), subclause 12(2) provides that a person must not:



66

e aid, abet, counsel or procure a contravention of subclause 12(1); or
¢ induce a contravention of this provision; or

e beinany way, directly or indirectly, knowingly concerned in, or party to, a
contravention of this provision; or

e conspire with others to effect a contravention of this provision.

These ancillary contravention provisions are the same as those in subsection 68(2) of the
Telecommunications Act, and subsections 16(9), 17(5), 18(6), 20(5) and 21(3) of the
Spam Act which relate to acivil penalty provision. They are similar to the offencesin
Part 2.4 of the Criminal Code (aiding and abetting and conspiracy) which provide for the
extension of responsibility in crimina offences.

Subclause 12(2) isaso acivil penalty provision (see subclause 12(3)).

The penalties for breach of this ancillary liability provision are the same as that for
subclause 12(1). These are outlined above.

Part 3— Do Not Call Register

The Do Not Call Register will enable individuals to opt-out of receiving certain
unsolicited telemarketing approaches. Individuals would be able to register not to receive
telemarketing calls on their home or mobile phones.

Clause 13— Do Not Call Register

This clause provides for the ACMA to establish the Do Not Call Register or to contract it
out to another person to operate on its behalf.

This provision allows for the establishment a Do Not Call Register on which people can
register their telephone numbers to enable them to opt out of receiving unsolicited
telemarketing calls.

This provision commences on Royal Assent to enable the ACMA (or another person) to
undertake work to establish a Register immediately. However in recognition that it will
take some time to devel op the Register, particularly if this function is contracted out to a
third party, subclause 13(5) provides that ACMA must comply with the requirement to
keep a Register, as soon as practicable after the commencement of clause 13.

Subclause 13(6) makesiit clear that for the purposes of the Privacy Act the primary
purpose of the Do Not Call Register is to facilitate the prohibition on the making of
unsolicited telemarketing calls to numbers registered on the Do Not Call Register (other
than designated telemarketing calls).
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Any personal information which may be kept on the Register, or as part of the
registration process, which may include an applicant’s names, address and tel ephone
number, is subject to the protections afforded under the privacy principles set out in the
Privacy Act.

If the ACMA establishes and operates the Register, they fall within the meaning of an
‘agency’ for the purposes of the Privacy Act and therefore will be subject to the
Information Privacy Principles. These principleswill ensure that personal information
collected for the purposes of the Do Not Call Register are afforded appropriate privacy
protections.

If the operation of the register is contracted out to another person (a contracted service
provider), they too will be subject to the Privacy Act (see clause 22 which provides for
the application of the Privacy Act to the contracted service provider).

Subclause 13(6) is designed to facilitate the operation of appropriate privacy protections
afforded to thisinformation under the Privacy Act by making it clear what is the primary
purpose for the information.

Subclause 13(4) has been included to make it clear that the register is not alegidlative
instrument. This has been included for the avoidance of doubt.

The Register isto be kept electronically (see subclause 13(3).
Clause 14 — Eligibility for registration
Clause 14 sets out which telephone numbers may be entered on the Do Not Call Register.

A telephone number can be entered on the register if:
e itisan Australian number;
e itisused or maintained primarily for private or domestic purposes; and
e itisnot used or maintained exclusively for transmitting and/or receiving faxes.

An ‘Australian number’ isdefined in clause 4. It includes land lines, mobile telephone
numbers, VOIP numbers and satellite numbers. An overseas number cannot be registered
on the Do Not Call Register (paragraph 14(a)).

A business number cannot be registered on the Do Not Call Register. Paragraph 14(b)
makesiit clear that only those numbers that are used or maintained primarily for private or
domestic purposes can be registered.

Where a person has a single telephone number from which they make personal and
business calls, it would be necessary to consider which is the primary use of the phone.
For exampleif a person works from home and the home number is aso the business
number, then it would be a matter of considering each particular circumstance to
determine whether or not the number could be included on the Register. For example if
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the person only works a couple of days and the mgjority of calls are of apersona nature,
then this number could be registered. However where the business operates out of home
on alarge scale, and the number is primarily for work related purposes then the number
could not be included on the Register.

The ACMA may make a determination under section 18 which may spell out the type of
information which must be provided by a person applying to place a number on the
Register. For example, ACMA may require an applicant to specify what type of number
is being registered, to verify that a number is used or maintained primarily for domestic
purposes. Theinformation gathered may relate primarily to the functioning of the
Register or may be used to assess the efficiency of the arrangements over time.

The provision includes numbers which are maintained primarily for private or domestic
purposes. Thisisintended to cover numbers which may not be used. For example a
person may have a mobile phone which they keep in the car for emergency purposes, but
which has never been used. This telephone number could be entered on the Register,
notwithstanding that it may not currently bein use.

Fax numbers cannot be included on the Do Not Call Register. Currently thereis scope
for the Spam Act to cover unsolicited fax messages. While, the Spam Regulations 2004
currently exclude fax messages from the operation of the Act, it is possible that such
messages would be covered by that legislation in the future.

Clause 15— Applicationsfor registration

Clause 15 limits who can apply to list a telephone number on the Do Not Call Register to
the relevant tel ephone account-holder or their nominee (paragraph 15(a)).

A ‘relevant telephone account-holder’ is defined in clause 4. The definition includes both
people in the case of joint accounts. For example, if a husband and wife held ajoint
phone account, either could register the number on the DNC Register.

The concept of a nominee of the account-holder is provided for in clause 39. A nominee
of the account-holder must be an individua (see clause 39). Thisisdesigned to ensure
that large companies could not register all their existing customers on the Do Not Call
Register so as to ensure that their competitors cannot call them.

The application must be made to the relevant register operator, either the ACMA or a
person they have contracted to keep the register (see paragraph 15(b)).

Paragraphs 15(c) and (d) require the application to be in the form and manner (if any) as
determined by the ACMA under proposed section 19D.

Clause 15 does not limit the number of telephone numbers a particular person may
register. It would enable a person who holds several telephone account (such as a mobile
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and aland line) to register both numbers, so long as they were eligible for registration
(see clause 14).

Clause 16 — Registration

This clause requires the relevant register operator, either the ACMA or the person
contracted to keep the register on ACMA'’ s behalf, to enter the number on the Do Not
Call Register where the operator is satisfied that the number is eligible to be registered.

Clause 16 sets out the eligibility requirements for numbers to be placed on the Register.
Clause 17 — Duration of registration

Clause 17 providesthat alisting on the Register expires three years after registration, or
sooner if it isremoved earlier than three years (subclause 17(1)).

This means that consumers need to reregister their numbers every three yearsto remain
on the Do Not Call Register. Thisis necessary to ensure that numbers on the Register
remain current. Itislikely that as people move addresses and telephone numbers, they
may neglect to remove the previously held number from the Register.

Subclauses 17(2) and (3) make it clear that a number may be re-registered on the Do Not
Call Register after it has ceased to be in force after three years, or after it has been
removed.

Clause 18 — Administration of the Do Not Call Register - deter minations

Clause 18 enables the ACMA to make a determination relating to the administration and
the operation of the Do Not Call Register.

In particular subclause 18(1) provides that the ACMA may make a determination in
relation to:

o theform of applications for telephone numbers to be entered on the Do Not Call
Register;
the manner in which such an application is to be made;
the manner in which entries are to be made on the Do Not Call Register;
the correction of entriesin the Do Not Call Register;
the removal of entries from the Do Not Call Register; and
any other matter relating to the administration or operation of the Do Not Call
Register.

A determination made under this section is alegislative instrument for the purposes of the
Legidative Instruments Act. Thismeansit is subject to Parliamentary disallowance and
must be registered on the Federal Register of Legidative Instruments.
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Clause 19 — Accessto the Do Not Call Register

Clause 19 sets out the process by which atelemarketer can ‘wash’ their contact list
against numbers listed on the Do Not Call Register, to ensure that they do not call
numbers on the Register.

Under subclause 19(1) a person who wishes to access the Register will submit alist of
telephone numbers to the relevant register operator (either the ACMA or a contracted
service provider, where ACMA has contracted another person to keep the register) in the
applicable manner (see clause 20 which enables the ACMA to determine the manner in
which alist isto be provided), along with the applicable fee (see proposed subsection
21(1) which enables the ACMA to determine a fee payable to access the register).

This clause makesiit clear that the telemarketer may provide their contact list of numbers
to the relevant register operator for the operator to ‘wash’. Rather than providing
telemarketers with a copy of the list of numbers on the Do Not Call Register, the register
operator may ‘wash’ the list and provide the telemarketer with a‘clean’ list on which the
registered numbers have been deleted.

Thisisdesigned to ensure greater protection of privacy for individuals who have listed
their number on the Do Not Call Register.

Subclause 19(1) makesit clear that alist may consist of asingle number. Therefore a
person can check if a single number isregistered on the Do Not Call Register.

Subclause 19(3) makesiit clear that the register operator (either ACMA or the contracted
service provider) may inform the telemarketer which numbers are and are not registered
on the Do Not Call Register by returning the telemarketer’ s submitted list with the
numbers registered on the Do Not Call Register deleted from the list.

Clause 20 — Access - deter minations

Clause 20 enablesthe ACMA to make a determination relating to the way in which a
person wishing to access the Do Not Call Register may submit alist of telephone
numbers for washing (20(1)(a)), and the manner in which the register operator isto
provide the information to the access seeker (20(1)(b) and (c)).

In addition, the ACMA may make a determination that makes provision for any other
matter relating to access to the Do Not Call Register (20(1)(d)).

For example the ACMA may determine that lists are to be submitted electronically in a
particular data format.
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A determination made under this section is alegidlative instrument for the purposes of the
Legidative Instruments Act. Thismeansit is subject to Parliamentary disallowance and
must be registered on the Federal Register of Legidative Instruments.

Clause 21 — Access - fees

Clause 21 enables the ACMA to make a determination setting the amount of any fee
payable for accessing the Register and any refunds of these fees.

Subsection 21(5) makesit clear that afee determined under this provision cannot amount
to atax.

In addition, provision is made for an ACMA determination, or a Ministerial
determination to provide exemptions from the fees. For example, an exemption
determination could enable specified small businesses or other specified persons to get
access to the Register to wash up to 50 numbers for free. To ensure that such an
exemption was not abused, the determination may tie the arrangements to a time period
(eg each month or quarter) to ensure that people, did not smply break up their listsinto
numbers below 50 so as to fall within the exemption from fees.

It isanticipated that the ACMA would exercise this determinations power to provide for
exemptions from fees. However, if it was not exercised, the Minister has a power to
make a determination (under subclause 21(3)). If the Minister does make an exemption
determination under subclause 21(3), an ACMA exemption determination will not be
able to be inconsistent with a Ministerial exemption determination. ACMA could still
provide for further exemptions, but it could not derogate from a Ministerial exemption
determination (subclause 21(4)).

A determination made under this section is alegidative instrument for the purposes of the
Legidative Instruments Act. Thismeansit is subject to Parliamentary disallowance and
must be registered on the Federal Register of Legidative Instruments.

Subclause 21(7) provides that section 60 of the ACMA Act does not apply in relation to
services provided in relation to accessing the register. Section 60 of the ACMA Act dedls
with chargesrelating to ACMA’ s expenses. It is preferred to keep the Register costs and
recovery arrangements completely separate from ACMA'’ s other functions. In addition,
fees may relate to services provided by a contracted service provider.

All fees for accessing the Register are to be paid to the ACMA. If another party isthe
register operator, an access seeker would pay the relevant fee to ACMA who would pay
the register operator.

Clause 22 — Application of the Privacy Act 1988 to the contracted service provider

This clause has been included to ensure that if the ACMA has contracted out its function
of keeping the Do Not Call Register to another person (the contracted service provider),
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then the contract would be a Commonwealth contract for the purposes of section 95B of
the Privacy Act.

This avoids any argument as to whether or not the contracted service provider would be
subject to the Information Privacy Principles under the Privacy Act.

Under section 95B of the Privacy Act an agency entering into a Commonwealth contract
must include a contractual provision to ensure that a contracted service provider does not
breach the Information Privacy Principles.

The ACMA is an agency for the purposes of the Privacy Act. Therefore this provision
makesit clear that if ACMA contracts out its function of keeping the Do Not Call
Register to another party, then as part of that contract it must include a requirement that
the contracted service provider complies with the relevant Information Privacy
Principles.

Subsections 95B(3) and (4) of the Privacy Act also deal with provisions relating to
subcontractors to ensure that a Commonwealth contract does not enable subcontractors to
breach the Information Privacy Principles.

Part 4 — Civil penalties

Part 4 deals with pecuniary penalties that are payable for contraventions of the civil
penalty provisions of the Bill. Clause 4 of the Bill defines those provisions that are civil
penalty provisions. They are contained in Part 2 - rules about making telemarketing calls
and a provision of the regulations that is declared to be a civil penalty provision in
accordance with paragraph 44(2)(c).

Part 4 of this Bill isbased on Part 4 of the Spam Act.
Clause 23 — Simplified outline

Clause 23 provides asimplified outline of Part 4. It isageneral guide that is designed to
assist readers. The outline provides that:

o pecuniary penalties are payable for contraventions of civil penalty provisions,
o proceedings for the recovery of penalties are to be instituted in the Federal Court or
the Federal Magistrates Court.

The note to this provision provides that Schedule 3 sets up a system of infringement
notices relating to contraventions of civil penalty provisions.

It is anticipated that many proceedings brought under this Bill relating to telemarketing
calls may berelatively straightforward. Consequently an action may be brought in either
the Federal Magistrates Court or the Federal Court of Australia. It is expected that the
Federal Magistrates Court could deal with the less complex and shorter disputes.
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Clause 24 — Civil penalty orders

If the Federal Court or the Federal Magistrates Court is satisfied that a person has
contravened acivil penalty provision it will be able, on the application of the ACMA, to
order the person to pay the Commonwealth such pecuniary penalty as the Court
determines to be appropriate (subclause 24(1)).

The following are civil penalty provisions (as defined in clause 4):

e subclauses 11(1) and (7) relating to making unsolicited telemarketing calls;

¢ subclauses 12(1) and (2) relating to arrangements for unsolicited telemarketing calls;
and

e aprovision of the regulations that is declared to be acivil penalty provisionin
accordance with paragraph 44(2)(c).

In determining the pecuniary penalty, the Court will be required to have regard to al
relevant matters including:

the nature and extent of the contravention;

the nature and extent of any loss or damage suffered as aresult of the contravention;
the circumstances in which the contravention took place; and

whether the person has previoudy been found by the Court in proceedings under the
Act to have engaged in any similar conduct. Thiswould not enable a Court to take
into account previous infringement notices given to the person, as these are not
proceedings under the Act; and

o if the Court considersthat it is appropriate to do so — whether the person has
previously been found by a court in aforeign country to have engaged in any similar
conduct. Thiswould enable the Court to take into account any findings of courtsin
other countries which has similar telemarketing laws. However, if the prohibited
behaviour is significantly different, then the Court may decide not to take such
findings into account (subclause 24(3)).

Clause 25 — Maximum penaltiesfor contravention of civil penalty provisions

Subclause 25 sets out the maximum pecuniary penalty payable for breaches of the civil
penalty provisions.

The following are civil penalty provisions (as defined in clause 4):

e subclauses 11(1) and (7) relating to making unsolicited telemarketing calls; and

e subclauses 12(1) and (2) relating to arrangements for the making of telemarketing
cals,

e aprovision of the regulations that is declared to be acivil penaty provisionin
accordance with paragraph 44(2)(c).
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Subclause 25(1) sets out that the maximum penalty payable will depend upon:

e whether or not the person has a prior record, that is whether or not they have
previously been found by the Court to have breached the particular provision. The
ratio between a maximum penalty payable for a person with no prior record and a
person with a prior record is five times;

e whether or not the breach is by abody corporate or an individual. The maximum
penalties for bodies corporate are five times that for an individual. Thisis consistent
with criminal offences which provide for the maximum penalties for corporations to
be five times that for an individual (see subsection 4B(3) of the Crimes Act); and

¢ thenature of the contravention (contraventions of the main penalty provisionsin
subclauses 11(1) or (7) may attract a higher maximum penalty than contraventions of
other civil penalty provisions).

Prior record

Subclause 25(2) sets out what amounts to a prior record for the purposes of determining
the maximum penalty payable by a person for acivil contravention. Where a person has
been found by the Federal Court or Federal Magistrates Court to have contravened a
particular civil penalty provision they will be found to have aprior record if they
contravene the same penalty provision after the day in which the Court has made an order
in relation to the first contravention, and they will be liable for an aggravated penalty.

This aggravating penalty for aprior record will not come into effect until after the Court
has found that a person has contravened a particular provision. For example, if aperson
has contravened subclause 11(1) on Monday and then contravenes the same provision the
next day, he or she will not be subject to an aggravated penalty for the contravention on
the Tuesday, unless the Court had by the Tuesday made a finding that they werein
breach of the penalty provision on Monday.

If aperson has been given an infringement notice under Schedule 3 in relation to an
alleged contravention of a civil penalty provision, this does not amount to a prior record.
A prior record is only established from a previous court finding.

Daily ceilings for penalties

A daily ceiling for penalties has been set that may be charged for all contraventions
against a particular provision that have occurred in one day. This has been included to
ensure that a meaningful penalty may be charged for a single contravention without
causing an unreadlistically large penalty payable for multiple contraventions. For
example, dedicated telemarketers may make hundreds of unsolicited telemarketing calls
each day. Without a ceiling amount for daily contraventions, such atelemarketer could
potentially be liable for hundreds of contraventions. The ratio between the penalty
payable for a person for single contravention and the ceiling amount is 20 times.

For exampleif a person has called 100 numbersin contravention of subclause 11(1) on a
particular day (and consequently is liable for 100 contraventions of subclause 11(1)) then
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he or sheisliable to a maximum pecuniary penalty for this 24 hour period, equal to the
amount that may be ordered for 20 contraventions.

Summary of maximum penalties
Body corporate with no prior record

The maximum pecuniary penalty payable by abody corporate with no prior record for

each contravention of:

o for subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls),
will be 100 penalty units, currently $11,000 (subparagraph 25(3)(a)(i));

o in any other case will be 50 penalty units, currently $5,500 (subparagraph
25(3)(a)(ii))-

Individual with no prior record

The corresponding maximum pecuniary penalty payable for contraventions of these

provisions by an individual with no prior record will be:

o for subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls)
— 20 pendlty units, currently $2,200 (subparagraph 25(4)(a)(i));

o in any other case —10 penalty units, currently $1,100 (subparagraph 25(4)(a)(ii)).

An additional maximum penalty is provided for bodies corporate and individuas who
have a prior record (as described above under subclause 25(2)).

Body corporate with prior record

The maximum pecuniary penalty payable by abody corporate with a prior record, for

each contravention of:

o subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls), will
be 500 penalty units, currently $55,000 (subparagraph 25(5)(a)(i));

. any other case will be 250 penalty units, currently $27,500 (subparagraph
25(5)(a)(ii)).

Individual with prior record

The corresponding maximum pecuniary penalty payable for contraventions of these

provisions by an individual with a prior record, will be:

o for subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls)
—100 penalty units, currently $11,000 (subparagraph 25(6)(a)(i));

. in any other case —50 penalty units, currently $5,500 (subparagraph 25(6)(a)(ii)).

In addition, a ceiling penalty amount has been set that may be charged for all
contraventions against a particular provision that have occurred in one day (see
discussion above).
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Ceiling amount - body cor porate with no prior record

The maximum ceiling amount payable for abody corporate with no prior record, for

contraventions on a particular day:

o for subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls),
will be 2,000 penalty units, currently $220,000 (subparagraph 25(3)(b)(i));

. in any other case will be 1,000 penalty units, currently $110,000 (subparagraph
25(3)(b)(ii)).

Ceiling amount - individual with no prior record

The corresponding maximum ceiling amount payable for contraventions of these

provisions by an individual with no prior record, will be:

. subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls)—
400 penalty units, currently $44,000 (subparagraph 25(4)(b)(i));

o any other case —200 penalty units, currently $22,000 (subparagraph 25(4)(b)(ii)).

Ceiling amount - body corporate with prior record

The maximum ceiling amount payable for abody corporate with a prior record, for

contraventions on a particular day:

o for subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls),
will be 10,000 penalty units, currently $1.1 million (subparagraph 25(5)(b)(i));

o in any other case will be 5,000 penalty units, currently $550,000 (subparagraph
25(5)(b)(ii)).

Ceiling amount - individual with prior record

The corresponding maximum ceiling amount payable for contraventions of these

provisions by an individual with aprior record, will be:

o for subclauses 11(1) or (7) (prohibition on making unsolicited telemarketing calls)
— 2,000 penalty units, currently $220,000 (subparagraph 25(6)(b)(i));

o in any other case — 1,000 penalty units, currently $110,000 (subparagraph
25(6)(b)(ii)).

A penalty unit is defined clause 4 of the Bill to have the same definition asin section
4AA of the Crimes Act. Itiscurrently $110.

Clause 26 — 2 or more proceedings may be heard together

The ACMA will be ableto institute a proceeding in the Federal Court or the Federal
Magistrates Court for the recovery of a pecuniary penalty referred to in clause 24
(subclause 24(1)). Clause 26 makes it clear that the Court may direct that two or more
proceedings under subclause 24 may be heard together.
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Clause 27 — Time limit for application for an order

A proceeding must be bought within 6 years of the contravention. Thisis designed to
give some findlity to the defendant.

Clause 28 - Civil evidence and procedurerulesfor civil penalty orders

This provision ensures that the rules of evidence and procedure for civil matters are to be
applied by the relevant Court when hearing proceedings for a civil penalty order.

Clause 29 — Criminal proceedings not to be brought for contravention of civil
penalty provisions

This clause provides that criminal proceedings will not be able to be brought only
because of a contravention of acivil penalty provision. This does not prevent criminal
proceedings being brought if the conduct involved in breach of a civil penalty provision
might also amount to breach of a criminal offence. It simply provides that the mere fact
of contravening acivil penalty proceeding does not amount to acriminal offence.

Clause 30 — Ancillary orders— compensation

Clause 30 enables the ACMA or aperson who has suffered loss or damage as aresult of a
contravention of acivil penalty provision to apply to the Federal Court or the Federal
Magistrates Court for an order directing a person who has been found to have
contravened acivil penalty provision to compensate avictim if the Court is satisfied that
the victim has suffered loss or damage as a result of a contravention of acivil penalty
provision.

Subclause 30(2) sets out those matters that the Court may have regard to in determining

whether a person has suffered loss or damage as a result of a contravention of clause 11

(relating to making an unsolicited telemarketing call) and in assessing the compensation.

They include:

. the extent to which any expenses incurred by the victim are attributable to dealing
with the calls;

o the effect of dealing with the calls on the victim’ s ability to carry on business or
other activities;

. any loss of business opportunities suffered by the victim as aresult of dealing with
the cals; and

. any other matters that the Court considers relevant.

These matters which the Court may take into consideration are very broad and would

enable the Court, for example, to consider the costs a person has incurred in dealing with

telemarketing calls, such as the time taken to respond to such calls. Thisis an inclusive

list. It does not limit the matters which a Court may take into account.
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An ancillary order for compensation may be made by the Federal Court even if they have
not made an order to pay a pecuniary penalty in respect of the contravention, under
subclause 24(1) (see subclause 30(3)).

Aswith aproceeding under clause 27, an application for an ancillary order must be made
within 6 years of the contravention (subclause 30(4)).

Clause 31 — Ancillary orders—recovery of financial benefit

Clause 31 enables the Commonwealth to recover the financial benefits which a person
has received as aresult of a contravention of one or more of the civil penalty provisions.

Clause 31 provides that the Federal Court or the Federal Magistrates Court may make an
order directing a person who has been found to have contravened a civil penalty
provision to pay to the Commonwealth an amount up to the amount of the financial
benefit the person has obtained that is reasonably attributable to the contravention. The
order may be made on the application of the ACMA (subclause 31(1)).

For exampleif a person has received afinancia benefit in the order of one thousand
dollars from persons responding to a prohibited telemarketing call then the Court may
order that person to pay up to one thousand dollars to the Commonwealth. Thisis similar
to the principle behind the proceeds of crime for crimina offences.

An ancillary order for recovery of afinancial benefit may be made by the Court even if
they have not made an order to pay a pecuniary penalty in respect of the contravention,
under subclause 24(1) (see subclause 31(2)).

Aswith aproceeding under clauses 27 and 30, an application for an ancillary order must
be made within 6 years of the contravention (subclause 29(3)).

Clause 32 — Schedule 3 (infringement notices)

Clause 32 provides that Schedule 3 has effect. Schedule 3 sets up a system of
infringement notices relating to contraventions of civil penalty provisions. Itis
anticipated that such notices could be given where the ACMA is of the view that there
has been a minor breach which could be adequately dealt with by way of an infringement
notice, instead of initiating Court proceedings.

Part 5—Injunctions

Part 5 enables the Federal Court or the Federal Magistrates Court to grant injunctionsin
relation to contraventions or proposed contraventions of the Bill.

This Part is based on Part 5 of the Spam Act.
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Clause 33 — Simplified outline

Clause 33 provides asimplified outline of Part 5 to assist readers. It provides that Part 5
enables the Federal Court or the Federal Magistrates Court to grant injunctionsin relation
to contraventions of civil penalty provisions.

The following are civil penalty provisions (as defined in clause 4):

e subclauses 11(1) or (7), dealing with making unsolicited telemarketing calls;

e subclauses 12(1) or (2), dealing with arrangements for telemarketing calls;

e aprovision of the regulations that is declared to be acivil penaty provisionin
accordance with paragraph 44(2)(c).

It is anticipated that injunctions could be used in addition to a civil proceeding under Part
4 of the Bill, where the ACMA wished not only to require an order for payment of a
penalty for abreach, but a'so wanted an order which could prevent a person from
contravening the provision in the future. Alternatively, an injunction may be sought
instead of a prosecution. For example, if the ACMA is of the view that a person has been
involved in aminor breach of the Bill and wishes to ensure that they do not do so in the
future.

Clause 34 — Injunctions
Restraining injunctions

If aperson has engaged, is engaging or is proposing to engage, in any conduct in
contravention of the Act, the ACMA will be ableto apply to the Federa Court or the
Federal Magistrates Court for an injunction to restrain the person from engaging in the
conduct. If, inthe Court’sopinion, it isdesirable to do so, the Court will also be ableto
require the person to do something (paragraph (34(1)(b)).

Performance injunctions

If aperson hasrefused or failed, or isrefusing or failing, or is proposing to refuse or fail,
to do an act or thing and the refusal or failure was, is or would be a contravention of the
Act, the ACMA will be able to apply to the Federal Court or the Federal Magistrates
Court for an injunction requiring the person to do that act or thing (subclause 34(2)).
Clause 35— Interim injunctions

Grant of interiminjunction

Provision is aso made for the Federal Court or the Federal Magistrates Court to grant

interim injunctions before the Court considers an application for an injunction (subclause
35(2)).
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No undertaking as to damages

The Court will not be able to require an applicant for an injunction under clause 34, asa
condition of granting an interim injunction, to give any undertakings as to damages
(subclause 35(2)).

Clause 36 — Dischar ge etc. of injunctions

This clause provides that the Federal Court or the Federal Magistrates Court may
discharge or vary an injunction granted under Part 5.

Clause 37 — Certain limits on granting injunctions not to apply
Restraining and performance injunctions
The power of the Federal Court or the Federal Magistrates Court to grant an injunction
restraining a person from engaging in conduct (restraining injunction) or requiring a
person to do an act or thing (performance injunction) will be able to be exercised whether
or not:
¢ it appearsto the Court that the person intends:

- toengage again, or continue to engage, in conduct of that kind; or

- torefuseor fail again, or to continue to refuse or fail, to do that act or thing;

¢ the person has previously engaged in conduct of that kind or has previously refused or
failed to do that act or thing.

Clause 38 — Other powers of the Federal Court or the Federal Magistrates Court
unaffected

The powers conferred on the Federal Court or the Federal Magistrates Court under Part 5
will not limit any other powers of the Court, whether conferred by the Bill or otherwise.

Part 6 — Miscellaneous
Clause 39 - Nominees

Clause 39 applies where a telephone account-holder nominates an individua to act as
their nominee. The relevant telephone account-holder is defined in clause 4 and means
the person (either an individual or an organisation) who is responsible for the relevant
account.

Thisterm isrelevant to the concept of consent which is defined in Schedule 2 to the Bill.
The rules relating to the making of telemarketing calls set out in clause 11 (prohibiting
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the making of unsolicited telemarketing callsto aregistered Australian number) do not
apply where the relevant telephone account-holder or their nominee has consented to the
making of the call.

Clause 39(2) provides that the relevant tel ephone account holder may nominate, or
withdraw a nomination, of a nominee orally or in writing. Two or more individuals may
be nominated in relation to the same tel ephone number, for example, all the members of a
family that use the same fixed telephone number: see subclause 39(3).

The regulations may deem an individual to be anominee of arelevant telephone account
holder in specified circumstances, for example, where they have a particular relationship
with the account holder: see subclause 39(4).

Clause 40 — For mal war nings— breach of civil penalty provision

This clause enables the ACMA to issue aformal warning if a person contravenes a civil
penalty provision (asdefined in clause 4).

It isintended to enable the ACMA to formally indicate its concerns about a contravention
of acivil penalty provision. It may, for example, be issued in relation to minor
contraventions where a ssmple warning is likely to suffice to cause a change in behaviour.
However, in the case of a serious, flagrant or recurring breach, the ACMA may decideto
take action under Part 4 or 5 without giving a prior formal warning.

Theissuing of aformal warning does not prevent the ACMA from initiating proceedings
under Part 4 of the Bill for contravention of acivil penalty provision or seeking an
injunction under Part 5 of the Bill.

Clause 41 — Additional ACMA functions

Clause 41 provides that the ACMA’s functions include:

e to conduct and/or co-ordinate community education programs about telemarketing
calls, in consultation with relevant industry and consumer groups and government
agencies,

e to conduct and/or commission research into issues relating to unsolicited
telemarketing calls;

e toliaise with regulatory and other relevant bodies overseas about co-operative
arrangements for prohibition or regulation of unsolicited telemarketing calls.

These functions form part of the ACMA’s ‘telecommunications’ functions, which are set
out in section 8 of the ACMA Act (see item 42 of Schedule 1 to the Consequentias Bill,
which inserts proposed subparagraph 8(1)(j)(ia) to include functions conferred on the
ACMA under the Do Not Call Register Act in its telecommunications functions).

The conferring of these functions on the ACMA does not in any way limit the executive
powers of the Commonwealth. This provision smply enablesthe ACMA to carry out
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certain functions. It ispossible for the executive government to also carry out these
functions in relation to unsolicited telemarketing calls. Paragraph 41(a) specifically
envisages that the ACMA will conduct and co-ordinate community education programs
about telemarketing calls in consultation with government agencies (for example
DCITA), aswell asrelevant industry and consumer groups.

Clause 42 — Operation of Stateand Territory laws

Clause 42 provides that the Bill is not intended to exclude or limit the operation of alaw
of a State or Territory to the extent that that law is capable of operating concurrently with
the Bill.

This clause has been included to ensure that any State or Territory law that is capable of
operating concurrently with the Bill is not affected by the Bill in thisregard. However, if
a State or Territory Act isinconsistent with the provisionsin this Bill then it would not be
able to operate concurrently and the provisionsin this Bill would override the relevant
State or Territory provisions.

Clause 43 — Implied freedom of political communication

Clause 43 provides that this Bill does not apply to the extent (if any) that it would
infringe any constitutional doctrine of implied freedom of political communication.

Clause 44 — Giving effect to international conventions

Clause 44 provides that the regulations may make provision for and in relation to giving
effect to an international convention that deals with telemarketing calls.

This provision has been included as it is anticipated that Australiawill enter into
multilateral arrangements with other countries concerned about the regulation of
telemarketing. Thiswill enable regulations to be made giving effect to these agreements
oncein place.

The term *international convention’ is defined in clause 4 to mean a convention to which
Australiais a party, or an agreement between Australiaand aforeign country. An
international convention may mean atreaty which Australia has signed and/or ratified. It
also includes other agreements between Australia and aforeign country.

A ‘telemarketing call’ is defined in clause 5 of the Bill. The meaning of thisterm is
discussed in greater detail above under this clause.

Subclause 44(2) specifically provides that the regulations may vest the Federal Court
with jurisdiction in a matter arising under the regulations, may prescribe penalties (up to
amaximum of 50 penalty units (a penalty unit is currently $110, so it would be a
maximum of $5,500 for offences against the regulations), or declare that a specified
provision of the regulationsisacivil penalty provision for the purposes of the Bill.
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Clause 45 — Review of operation of Act

Clause 45 provides areview provision. It provides that as soon as practicable after three

years of the commencement of this provision (that is, three years starting from the date of

proclamation, see item 8 of the table in clause 2 of the Bill) the Minister must cause a

review of the Do Not Call Register Bill to be conducted. Thereview isto consider the

operation of:

e the Do Not Call Register Bill;

e the Telecommunications Act to the extent to which that Act relates to the Do Not Call
Register Bill;

e Part 6 of the Telecommunications Act (which deals with industry codes and
standards) to the extent to which Part 6 relatesto telemarketing activities.

A report must be prepared and tabled in each House of Parliament within 15 sittings days
of its completion (subclauses 45(3) and (4)).

Clause 46 - Regulations

Clause 46 is a general regulation-making power. It providesthat the Governor-Genera
may make regulations prescribing matters required or permitted to be prescribed by this
Bill or necessary or convenient to be prescribed for carrying out or giving effect to the
Bill.

Numerous provisions throughout the Bill set out certain things that the regulations may
provide for. For example paragraph 5(1)(0), subclause 5(7), clause 44 clauses 2(c),
3(1)(d), 3(2)(d), 3(3)(d), 4(1)(e), 4(2)(f) and 5 of Schedule 1, clause 5 of Schedule 2, and
paragraph 3(1)(f) of Schedule 3.

Schedule 1 — Designated telemarketing calls

Schedule 1 sets out the meaning of a‘ designated telemarketing call’ for the purposes of
thisBill. ‘Designated telemarketing calls' are exempt from the prohibition on making
unsolicited telemarketing calls to a number registered on the Do Not Call Register (in
clause 11 of the Bill).

In essence there are three categories of telemarketing calls which are * designated
telemarketing calls' and excluded from certain rules relating to the making of such calls.
They are:
e certain calls authorised to be made by government bodies, religious organisations
and charities;
e certain callsauthorised by aregistered political party, independent members of
Parliament, or political candidates; and
e certain calls authorised to be made by educational institutions.



Clause 1 - Object

Clause 1 of Schedule 1 providesthat the object of Schedule 1 isto define the expression
‘designated telemarketing call’. The notes to this clause point out that a designated
telemarketing call is exempt from clause 11 (prohibiting the making of unsolicited
telemarketing calls to a number registered on the Do Not Call Register). However, such
callswill still be subject to the mandatory conduct standards made by the ACMA (see the
Consequentials Bill), relating to things such as calling times and disclosure of
information.

Clause 2 — Government bodies, religious organisations and charities

Clause 2 of Schedule 1 to the Bill provides that for the purposes of the Bill a
telemarketing call will be a“designated telemarketing call’ if:

e the making of the call is authorised by:

- agovernment body (as defined in clause 4);
- areligious organisation; or
- acharity or charitableinstitution; and

o if thecal relatesto goods or services, the government body, religious organisation,
charity or charitable institution is the supplier or prospective supplier of the goods or
services; and

e thecall isnot of akind specified in the regulations.

This clause isintended to exclude certain calls made by government bodies, religious
organisations and charities from the prohibition on making unsolicited telemarketing calls
to anumber on the Do Not Call Register. Certain limits are placed on the exception to
ensure that such bodies do not abuse their ‘exempt’ status and allow inappropriate
telemarketing.

This exemption is broadly aimed at ensuring that calls which have a‘public interest’
perspective, such as promoting charities or enhancing community knowledge, rather than
those that are commercially driven, are not limited. Charities and religious organisations
exist to benefit the Australian community and provide valuable support and community
services. Evidence suggests that telemarketing provides such organisations with an
important source of revenue. This exemption isaimed at ensuring that such organisations
are appropriately able to continue to raise funds to support their work. It also aimsto
ensure that there is no unintended restriction on government to citizen communication.

A ‘government body’ is defined in clause 4 of the Bill. It means a department, agency,
authority or instrumentality of the Commonwealth, State, Territory or of aforeign
government or agovernment of part of aforeign country. Theterm ‘religious
organisation’ isto have its ordinary meaning. A religious organisation would not include
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a person who argues that they believe in an ‘unknown’ god of healing. Theterm
‘organisation’” implies alevel of structure and organisation, rather than simply a
collection of individuals with similar beliefs.

Theterms‘charity’ and ‘ charitable organisation’ are to be given their ordinary meaning.
Ordinarily a‘charity’ isan entity that is not-for-profit and has a dominant purpose or
purposes that are charitable and for the public benefit. Where the organisation has other
purposes, those purposes must further, or arein aid of, the dominant purpose or purposes,
or be ancillary or incidental to the dominant purpose or purposes. The organisation must
have activities that further, or bein aid of its charitable purpose or purposes and must not
have purposes or engage in activities that areillegal. Organisations that have a dominant
purpose that is advocating a political party or cause, supporting a candidate for political
office or attempting to change the law or government policy would not be a charity
within its ordinary meaning.

‘Charitable purposes’ covers purposes relating to the advancement of health, education,
social and community welfare, religion, culture or the natural environment or other
purposes beneficial to the community. ‘Advancement’ includes protection, maintenance,
support, research, improvement or enhancement.

To be for the ‘public benefit’ a purpose must be aimed at achieving a universal or
common good, have practical utility and be directed at the benefit of the general
community or a sufficient section of the community.

Anindividual, apartnership, a political party, a superannuation fund, the Commonwealth,
a State or Territory or abody controlled by the Commonwealth or a State or Territory or
aforeign government or a body controlled by aforeign government are not charities.

An entity is taken to be ‘not-for-profit’ if and only if it isnot carried on for the profit or
gain of particular persons and it is prevented, either by its constituent documents or by
the operation of law, from distributing its assets for the benefit of particular persons
either whileit is operating or upon winding up.

It may be noted that many of the calls made by such bodies and organisations are likely
to fall outside the meaning of a‘telemarketing call’ and therefore not be subject to this
Bill anyway. For example, calls made by the Australian Electoral Commission (a
government body) relating to enrolment and voting information would not be a
telemarketing call asit does not have a‘commercia purpose’.

However in other cases, it may not be so clear whether or not the message has a
commercial element. For example, local government often provides services on afee-
for-service basis which are essential to the community, but calls relating to these services
might potentially be restricted, but for this exclusion. In addition, charities and religious
organisations will often make telemarketing calls as an important means of raising funds.
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This exclusion covers calls made on behalf of these bodies or organisations. For example
if acharity contracted athird party to make calls on its behalf to solicit donations for the
charity then these calls would also be covered by the exclusion. The relevant test in
clause 2 isif the relevant body authorised the making of the call.

This exemption does not apply however to individuals acting on their own motion within
government, religious or charitable organisations. For example if an individua within a
church organisation promoted their own business through telemarketing, this exception
would not apply. The exception only applies to calls authorised by the organisation as a
whole.

Not all calls made by government bodies, religious organisations and charities, will be
exempt from clause 16. The exclusion islimited by paragraph 2(b). This paragraph
provides that in the case of the sale of goods or services, the exception only appliesif the
relevant body is the supplier or prospective supplier of goods or services concerned. For
example it would apply where an anti-cancer organisation was promoting their own range
of anti-cancer products.

A body would be the relevant supplier of goods or services, notwithstanding that they
themselves did not manufacture the goods, where they have bought these goods from a
third party and are supplying them to customers. For example a charity which owned a
stock of Christmas cards could make telemarketing calls relating to these cards.

However it would not cover the situation where a charity is smply onselling goods or
services for a non-exempt organisation for acommission. For example if acharity is
approached by a company to sell their goods or servicesin return for the charity receiving
a commission then this would not be covered by the exemption as the charity would not
be the supplier of the goods or services.

Paragraph 2(b) has been included to ensure that the exemption isnot abused. Itis
designed to enable charities to undertake their normal fundraising work. It would enable
them to sell goods of which they are the supplier for a profit for the purpose of raising
funds for the organisation. However it does not enable them to simply provide
telemarketing services for non-exempt organisations. Thisis an important limitation to
ensure that the exemption could not be abused by unscrupulous operators setting
themselves under the auspices of a charity and taking advantage of the exemption to
telemarket on behalf of non exempt organisations.

A specific regulation making power has been included in paragraph 2(c) which could be
used to specify that acall does not fall within the exemption. This has been included to
ensure that the Government can act swiftly if it becomes evident that this exemption is
being abused. The Government does not intend that exempt organisations can simply set
themselves up to provide telemarketing services for other non-exempt organisations. The
Government intends to monitor this very closely and ensure that exempt organisations do
not abuse this exemption.
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Clause 3—Political parties, independent members of parliament, candidates etc

Clause 3 of Schedule 1 to the Bill sets out that certain types of calls that have been
authorised by political parties, independent members of Parliament or candidates for
political office, are ‘ designated telemarketing calls' for the purpose of the Bill. This
means that such calls may be made to numbers registered on the Do Not Call Register.
However, these calls will still be subject to the mandatory conduct standards made by
ACMA (see the Consequentials Bill), relating to calling times.

Political Parties

Subclause 3(1) of Schedule 1 sets out the meaning of the phrase ‘ designated
telemarketing cal’ in the context of calls authorised by registered political parties. It
provides that for the purposes of the Bill atelemarketing call isa‘designated
telemarketing cal’ if:

e the making of the call isauthorised by aregistered political party; and

e having regard to the content and presentational aspects of the call it would be
concluded that the purpose (or one of the purposes) of the call isto conduct
fundraising for electoral or political purposes; and

o if the call relates to goods or services, the registered political party isthe supplier or
prospective supplier of the goods or services; and

e thecall isnot of akind specified in the regulations.

The exemption would enable political parties to make calls which have a fundraising
purpose. For example a party may make a call selling ticketsto afundraising dinner. It
would also enable membership drives.

Callsrelating to opinion polling or information calls could still be made. Thisis because
they would not fall within the definition of a‘telemarketing call’ in proposed section 6 as
they have no commercial element.

This exemption for political parties does not apply however to individuals acting on their
own motion within the party. For example if a party member promoted their own
business through telemarketing calls for their own benefit, this exception would not

apply.

Theterm ‘registered political party’ isdefined in clause 4 of the Bill. It requiresthe
appropriate registration process to have been undertaken. This minimises the risk of
persons attempting to come within this exemption by arguing that they are a political
party, for example because they are a collection of individuals who believe in the same
political ideas.
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A regulation making power has been included to enable the types of calls covered by the
exemption to be limited. This power has been included as a safeguard to ensure that this
exemption could be limited further if necessary.

Independent members of parliament

Subclause 3(2) of Schedule 1 sets out the meaning of the phrase ‘ designated
telemarketing cal’ in the context of calls authorised by independent members of
Parliament. This means that such calls may be made to numbers registered on the Do
Not Call Register. However, these calls will till be subject to the mandatory conduct
standards made by ACMA (see the Consequentials Bill), relating to calling times.

Thefirst criterion that must be met for such acall to be a“designated telemarketing call’
isthat the making of the call is authorised by a person specified in paragraph 3(2)(a)
(whois not affiliated with any registered political party). Paragraph 3(2)(a) specifiesa
person who is a member of:

¢ the Parliament of the Commonwealth;

e the parliament of a State,

o theLegidative Assembly for the Australian Capital Territory or of the Northern
Territory or Norfolk Island; or

e aloca governing body established by or under alaw of a State or Territory.

The second criterion that must be met for such a call to be a designated telemarketing call
isthat, having regard to the content and presentational aspects of the call it would be
concluded that the purpose (or one of the purposes) of the call isto conduct fundraising
for electoral or political purposes (see paragraph 3(2)(b)).

The third criterion that must be met for a call authorised by an independent member of
parliament to be a designated telemarketing call is that, if the call relates to goods or
services, the person specified in paragraph 3(2)(a) is the supplier or prospective supplier
of the goods or services (see paragraph 3(2)(c)).

The fourth criterion is that the call is not of akind specified in the regulations.

As set out above in relation to the exemption applying to registered political parties, the
exemption would enable independent members of Parliament to make calls which have a
fundraising purpose. For example amember may make a call selling ticketsto a
fundraising dinner.

Callsrelating to opinion polling or information calls could still be made. Thisis because
they would not fall within the definition of a‘telemarketing call’ in proposed section 5 as
they have no commercial element.

This exemption does not apply however to enable independent members of Parliament to
promote their own business through telemarketing calls for their own benefit. This
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exception only applies where the call isfor the purpose of fundraising for electora or
political purposes.

A regulation making power has been included to enable the exempt calls to be limited if
necessary. This could be used if it was found that the provision was being abused.

Candidates

Subclause 3(3) of Schedule 1 to the Bill sets out the meaning of the phrase ‘ designated
telemarketing cal’ in the context of calls authorised by a candidate in certain elections.
This means that such calls may be made to numbers registered on the Do Not Call
Register. However, these calls will still be subject to the mandatory conduct standards
made by ACMA (see the Consequentials Bill), relating to calling times. Consistent with
subclause 3(2) above, it sets out four criteriathat must be met for a call authorised by a
candidate to be a‘ designated telemarketing call’.

Thefirst criterion that must be met for such a call to be a designated telemarketing call is
that the making of the call is authorised by a person who is a candidate for an election
that is specified in paragraph 3(3)(a). Paragraph 3(3)(a) specifies elections for:

the House of Representatives;

the Senate;

ahouse of the Parliament of a State;

the Legislative Assembly for the Australian Capital Territory;

the Legidative Assembly of the Northern Territory;

the Legidative Assembly of Norfolk Island; or

aloca governing body established by or under alaw of a State or Territory.

The second criterion that must be met for such a call to be a designated telemarketing call
isthat, having regard to the content and presentational aspects of the call it would be
concluded that the purpose (or one of the purposes) of the call isto conduct fundraising
for electoral or political purposes (see paragraph 3(3)(b)).

The third criterion that must be met for a call authorised by a person who is a candidate
for an election to be a designated telemarketing call isthat, if the call relates to goods or
services, the person who authorised the call isthe supplier or prospective supplier of the
goods or services (see paragraph 3(3)(c)).

The fourth criterion is that the call is not of akind specified in the regulations (paragraph
3(3)(d)).

As set out above in relation to the exemption applying to registered political parties, and
members of parliament, the exemption would enable political candidates to make calls
which have afundraising purpose. For example a candidate may make a call selling
tickets to a fundraising dinner for the purpose of raising funds for their candidature.
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Callsrelating to opinion polling or information calls could still be made. Thisis because
they would not fall within the definition of a‘telemarketing call’ in proposed section 5 as
they have no commercial element.

This exemption does not apply however to enable candidates to promote their own
business through telemarketing calls for their own benefit. This exemption only applies
where the call isfor the purpose of fundraising for electoral or political purposes.

A person is not covered by this exemption until they have nominated as a candidate in a
Commonwealth, State or local government election with the relevant electoral authority.
The various Commonwealth, State and Territory electoral |aws provide a nomination
process whereby a person can nominate for candidature for an election. It does not enable
aperson to use this exemption ssmply because they have stated their intention to stand as
a candidate for an upcoming election for which nominations have not yet been called by
the relevant electoral authority. Therefore a potential candidate could not use this
exemption to fundraise for any future election ayear or monthsin advance of an election
where nominations have not been called, even if the fundraising is for the purpose of
standing for the election. In practiceit islikely that thiswill enable political candidates
to make fundraising callsin arelatively short period leading up to an election, that isthe
time from which nominations are made to the relevant electoral authority and the date of
the election.

A regulation making power has been included to enable the exempt calls to be limited if
necessary. Thiscould be used if it was found that the provision was being abused.

Clause 4 — Educational institutions

Clause 4 of Schedule 1 to the Bill provides that atelemarketing call isa*designated
telemarketing call’ if the sending of the message is authorised by an educational
institution and certain conditions apply. An ‘educational institution’ is defined in clause
4 of the Bill. It includes a pre-school, primary school, high school, college, TAFE and
university.

In essence this exemption would enable an educational institution to make certain callsto
students or past students, or members of their household. To take into account
circumstances where an employee’ s private phone account is paid by an employer (with
the employer being the relevant telephone account-holder), clause 4 of Schedule 1 makes
special rulesto in effect deem the employee to the be relevant account-holder for the
purposes of clause 4 (see subclause 4(2)).

This exemption has been provided in recognition that public educational institutions
benefit Australian society and should be able to contact their students to inform them of
the needs of the institutions and to solicit funds to ensure their viability.

A telemarketing call authorised by an educational institution will only be a designated
telemarketing cal if:
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o therelevant telephone account-holder is, or has been enrolled as a student in that
ingtitution;

e amember or former member of the household of the relevant account-holder is, or
has been, enrolled as a student in that institution;

o if thecall relatesto goods or services, the ingtitution is the supplier, or prospective
supplier of the goods or services; and

e thecall isnot of akind specified in the regulations.

The term ‘relevant telephone account-holder’ is defined in clause 4 of the Bill. It isthe
person, or persons, responsible for the relevant tel ephone account.

The following are examples of calls which would come within this exclusion:
e acall from aprimary school made to parents of its students regarding a school fete;
e acall made to graduates of an institution regarding upcoming postgraduate courses.

The following are examples of calls which would not be covered by this exclusion and

consequently would be subject to clause 16 of this Bill:

e acall to promote alaw conference held at a university which is made to all numbers
at a specific postcode, a call made to random numbers, or numbers with a specific
postcode, rather than former students, by a private university advertising its courses
or events.

To minimise the risk of this exception being abused, only certain types of calsare
exempt. If the call relatesto goods or services, it will only cover where the institution is
the supplier or prospective supplier of the goods or services. A specific regulation
making power isincluded in paragraph 4(1)(e) which could be used to limit the
exemption further if this exemption was being abused.

Subclause 4(2) relates to calls made where the relevant telephone account-holder is an
employer. It enables an educational institution to make calls to a student, former student,
or member of the household, even if the student is not the relevant telephone account-
holder, but his or her employer isthe relevant account-holder.

This provision has been included in recognition of the fact that some organisations offer
as part of asalary package, the payment of an employee’s personal telephone account. In
these cases the employer is the relevant telephone account-holder, not the employee as it
is the employer who is responsible for the account.

However, in the case of calls made by educational institutions, it isthe employee's
relationship with the relevant educational institution which is relevant, not the employers.

Without this specific provision, if an educational institution made a call to aformer
student who had provided them with their telephone number, if the relevant account
holder of this number was an employer then the educational institution would not have
been covered by the exemption provided under subclause 4(1).
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Clause 7 of Schedule 1 to the Bill provides for an extended meaning of employee and
employer. It isdesigned to cover persons, who do not ordinarily fall within the meaning
of employee/employer, including members of an executive body of abody corporate,
contractors, members of Parliament, office holders, and members of the police force and
armed services. The extended meaning of employee and employer is discussed in greater
detail below under the explanatory notes to clause 7 of Schedule 1.

Clause 5 — Regulations

Clause 5 allows the regulations to provide that a specified kind of telemarketing call isa
‘designated telemarketing call’ for the purposes of this Bill. This regulation-making
power has been included to ensure that if there are any unintended consequences of this
Bill, regulations may be made to include calls which should not appropriately be covered
by the Bill.

The effect of providing that atelemarketing call is a‘ designated telemarketing call’ for
the purposes of the Bill would be that the call would be exempt from the prohibition on
making unsolicited calls to numbers listed on the Do Not Call Register (in clause 11).

Clause 6 — Authorising the making of telemarketing calls

Clause 6 provides for the circumstances in which the making of telemarketing calls will
be taken to be authorised for the purposes of Schedule 1 to the Bill. The term ‘authorise’,
in relation to the making of atelemarketing call, is used in the provisions which set out
the ‘designated telemarketing calls'. They are broadly, calls authorised by certain bodies
or organisations.

Proposed subclause 6(1) providesthat if an individual authorises the making of a
telemarketing call and does so on behalf of an organisation then the organisation rather
than the individual istaken to have authorised the making of the call. An organisationis
defined in clause 4 of the Bill.

For exampleif an employee authorises the making of atelemarketing call in the course of
his or her employment then the organisation will be taken to have authorised the making
of the call for the purposes of Schedule 1 to the Bill. Thiswill not apply where a person
purports to make a call on behalf of an organisation but goes beyond his or her authority.
In this case the organisation will not be taken to have authorised the call for the purposes
of Schedule 1. This attribution of authorisation to the organisation rather than the
individual is necessary to ensure that a call made following authorisation from an
individual within an exempt organisation will still come within the meaning of a
designated telemarketing call.

Proposed subclause 6(2) providesthat if atelemarketing call is made by an individual or
organisation without being authorised by any other individual or organisation, then the
first-mentioned individual or organisation is taken to authorise the making of the call.
This has been included to avoid any argument that self-authorisation does not amount to
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authorisation, that is an argument that an individual or organisation cannot authorise
something on his or her or their own behalf. The effect of this provisionisthat if Joe
Bloggs makes a call on his behalf (and no one else has authorised its making) then Joe
Bloggsis taken to have authorised the making of the call for the purposes of this Bill.

Clause 7 — Extended meaning of employee and employer

The common law definition of the terms ‘employee’ and ‘employer’ is amended by the
meaning given to the termsin clause 7 of Schedule 1. In addition to those persons
covered by the common law meaning of employee and employer, it is defined to include
arange of persons not ordinarily considered to be employees or employers.

In particular clause 7 includes the following persons in the meaning of an employee and
their respective employers in the meaning of employer:
e members of the executive body of abody corporate (subclause 7(1));
contractors (subclause 7(2));
members of Parliament (subclause 7(3) to 7(7));
local councillors (subclause 7(8)); and
office holders, such as an individual who isin the service of an armed force, or a
police force (subclause 7(9)).

Thistermisused in clause 4 of Schedule 1 to the Bill which relatesto when a
telemarketing call made by or authorised by an educational ingtitution is a ‘ designated
telemarketing call’ and exempt from the prohibition on making unsolicited telemarketing
cals. The circumstancesin which such calls can be made will ordinarily depend upon
whether the relevant telephone account-holder has a certain connection with the
educational institution (for example a current student).

However this situation is somewhat different in the case where an employer isthe
relevant telephone account-holder. Subclause 4(2) is designed to cover the circumstances
where an employee’ s personal telephone account may be paid for by an employer as part
of a package and consequently the employer is the relevant account-holder. In this case,
it isthe relationship of the employee with the educational institution, not the relevant
account-holder (ie the employer) which isrelevant in determining whether or not the call
fallswithin the ‘exempt’ category for the purposes of proposed section 11.

This extended definition has been included asit is considered possible that certain
employment-type situations, such as the ones described in this extended meaning, could
involve a person receiving the benefit of a personal telephone account paid for by the
employer and should consequently be covered.
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Schedule 2 — Consent
Clause 1 - Object

Clause 1 sets out the object of Schedule 2, which isto set out the basic definition of
‘consent’” when used in relation to the making of atelemarketing call. The concept of
consent is akey element in the primary penalty provision in the Bill which prohibits the
making of unsolicited telemarketing calls to numbers listed on the Do Not Call Register
(see clause 11). Subclause 11(2) provides that an exception to thisruleif the relevant
telephone account-holder or their nominee consented to the making of the call.

Schedule 2 sets out:

e thebasic meaning of consent;

e rulesrelating to the duration of express consent;

¢ rulesrelating to when consent may be inferred from the publication of atelephone
number, and

e certain mattersrelating to the treatment of consent viaregulations.

Clause 2 - Basic definition

Clause 2 of Schedule 2 sets out the basic definition of consent for the purposes of this
Bill. Essentially consent can be express consent (paragraph 2(a)) or ‘inferred consent’

(paragraph 2(b)).
Express consent

Express consent would cover the situation where a person has specifically requested the

making of telemarketing calls by the caller. It covers the situation where the recipient has

specifically relayed to the telemarketer his or her consent to receiving telemarketing calls

from the telemarketer and has directly provided his or her number (either orally or in

writing) to the telemarketer for that purpose. For example, the following are examples of

what would amount to providing explicit consent:

¢ therecipient hasticked abox in information provided to the recipient which consents
to future receipt of telemarketing calls on that number;

¢ the recipient has phoned a company seeking information on a particular product and
has requested a sales assistant call them back with the relevant information.

Consent can only be provided by the relevant tel ephone account-holder (as defined in
clause 4) or a person nominated (orally or in writing, see clause 39) by the account-
holder.

Clause 3 of Schedule 2 sets out how long consent istaken to last. Thisisdiscussedin
detail below in the explanatory notesto clause 3.
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Inferred consent

Paragraph 2(b) also makes it clear that certain conduct and relationships can giverise to
an ‘inferred consent’. It providesthat consent includes consent that may reasonably be
inferred from the conduct and the business and other relationships of the individual or
organisation concerned.

It is necessary to enable consent to be inferred in certain limited circumstances to take
into account commercial realities.

Whether or not a person has consented to receive atelemarketing call will be a question
of fact to be determined according to each particular set of circumstances. The extent of
the person’s consent will depend on what can be reasonably inferred from the conduct
and the relationship.

Firstly consent may be inferred from an existing business relationship, taking into
account the particular conduct and nature of the relationship.

The following are examples of what may amount to an existing business relationship:
e aperson has purchased goods or services which involve ongoing warranty and
service provisions eg purchase of a car with athree year warranty from a dealer;
¢ ashareholder and the companies in which they hold shares;
e asubscriber to a service and the service provider (for example a telephone service
provider and their customers);
e abank and the bank account holder.

In addition to a pre-existing business relationship, consent may be inferred where another
relationship, such as afamily relationship exists. For exampleif apersonis selling their
car and calls up their friendsto let them know and ask if they know anyone who may be
interested in buying the car, then, notwithstanding that a recipient may not have expressly
consented to receiving such acall, consent may be reasonably inferred in this
circumstance because of the relationship between the caller and the recipient.

However consent will not aways be inferred where there is a pre-existing relationship
between aperson and abusiness. Simply because a pre-existing relationship can be
established does not mean that it would be reasonable to infer that a person has consented
to receiving all telemarketing related calls from the organisation or its related entities.
The extent of the consent will be a matter of fact to be determined on the particular
factual circumstances. A person will be taken to have consented to receiving the types of
telemarketing call that a reasonable person would expect to receive based on the nature of
the consent given.

It is aways necessary to consider the particular factual circumstances. For exampleif a
person:
e purchasesat-shirt or groceries from a shop;
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e attends aconcert, performance or movie; or

e makes apurchase or transaction as an anonymous entity;

then it would not be reasonable to infer that the person consented to receiving unsolicited
telemarketing calls from the relevant shop or business simply because there was some
pre-existing connection between the two parties. This one off casual type purchaseis
ordinarily made without any exchange of details such as a telephone number and would
not give rise to an expectation of receiving telemarketing calls.

If aperson has purchased a product and they have provided their telephone number to the
business, then it may be possible to infer consent to receive particular marketing callsin
the future. However, each particular case will depend upon its own peculiar factual
circumstances.

For example, if a person has provided atelephone number to a bank for the express
purpose of receiving information about the bank’ s available mortgage products, this
would not enable consent to be inferred for the making of calls to the person for the
purposes of promoting the organisation’ s insurance products.

Similarly if consent has been inferred through a pre-existing relationship, such asa
shareholder of a company, then it may be reasonable to expect to receive telemarketing
callsrelated to that company. However it would not be reasonable to infer that all related
companies could make telemarketing calls to the shareholder.

Where a person has entered a competition then this would not of itself be sufficient to
establish arelationship which infers consent to receiving future telemarketing calls from
the organisation promoting the competition. However, if the person has specifically
ticked a box, as part of the competition entry consenting to receiving future telemarketing
calls, then this conduct could amount to consent. It would be necessary to consider the
particular factual circumstancesin each case.

If aperson was considered to have consented to receiving telemarketing calls simply by
taking part in a competition, then it would be possible for them to withdraw such consent
at any time.

Consent to receive telemarketing calls cannot be inferred if a person has received
previous telemarketing calls and not complained about their receipt. For exampleif a
telemarketer makes a telemarketing call to a person whose number is registered on the Do
Not Call Register and the person does not initially object to the call, if the telemarketer
then calls the number again, the telemarketer cannot suggest that the recipient’s
acceptance of the previous telemarketing call (without an express request or acceptance
of receiving future telemarketing calls) infers consent to receive future telemarketing
cals.

The fact that a person has registered their telephone number on the Do Not Call Register
does not point to conduct that infers that consent to telemarketing calls can never be
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inferred. It is possible to infer consent (for example, from an established business
relationship) notwithstanding that a person has registered their number on the Register.

Clause 3 of Schedule 2 dealswith how long consent istaken to last. Thisisdiscussedin
detail below in the explanatory notes to clause 3.

If aperson can establish that the relevant tel gphone account-holder or their nominee has
consented to the making of the call (for example through establishing a pre-existing
business relationship), then he or she will not be contravene clause 11 (see subclause
11(2)). The defendant bears the evidential burden of establishing consent (see subclause
11(6)). Thisisdiscussed in greater detail under clause 11.

Clause 3 —Duration of express consent

This clause provides that for the purposes of the Bill, where express consent is given, but
such consent is not expressed to be for a specified period or for an indefinite period, then
the consent is taken to have been withdrawn at the end of the period of three months
beginning on the day on which the consent was given.

Where consent has been inferred from the particular conduct and relationship, thereis no
specified duration of the consent. The duration of the consent will be determined
according to the nature of the relationship and the conduct. For exampleif a person has
an existing relationship with an optometrist which involves annua eye check upsthen it
may be reasonable to infer that consent to receive reminder calls extends indefinitely,
unless consent is withdrawn.

A period of three months for the duration of express consent unless the account-holder or
their nominee have indicated otherwise is considered reasonable. It provides registrants
with the right to consent to ongoing or longer periods of contact, but where this has not
been specified by the account-holder or their nomineg, it ensures that telemarketers
cannot continue to contact them on an ongoing basis.

Clause 4 - Consent may not beinferred from publication of a telephone number

Subclause 4(1) makesit clear that for the purposes of this Bill, the mere fact that a
telephone number has been published does not mean that a person can infer that the
relevant account-holder or nominee consents to receiving unsolicited telemarketing calls.

Therefore if a person’s number has been published in a public resource such as a
telephone directory, it cannot be inferred that consent has been given by that person to
receive unsolicited telemarketing calls.

‘Publish’ has been defined in clause 4 to include publish on the Internet and publish to
the public or a section of the public. Thisisincluded to ensure that not only numbers
published in print, such as a paper telephone directory, areincluded. For exampleif a
person places their telephone number on a web page which is not generally available to
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the public, such as a chatroom or a subscriber webpage, then it cannot be inferred that the
holder of the account to which the telephone number relates (or their nominee) has
consented to receiving unsolicited telemarketing calls.

Clause 5 — Regulations about consent

Clause 5 enables regulations to be made that set out the circumstances in which the
consent of arelevant telephone account-holder, or a nominee of the relevant telephone
account-holder, may and may not be inferred.

This regulation-making power isintended to be used as a reserve power to remove any
uncertaintiesin interpretation if necessary or to cover circumstances which would
reasonably be considered to amount to inferred consent which may not yet be apparent.

Schedule 3 — Infringement Notices
Clause 1 — Object

This clause sets out the general object of Schedule 3, which isto set up a system of
infringement notices for contraventions of civil penalty provisions. Infringement notices
will enable a more efficient means of dealing with minor contraventions as an alternative
to instituting court proceedings for breach of a penalty provision.

Clause 4 defines the civil penalty provisions. They are:

e proposed subclauses 11(1), and (7) which set out the rules relating to making
unsolicited telemarketing calls to numbers listed on the Do Not Call Register, and to
ancillary contraventions of those rules,

e subclauses 12(1) and (2) which relate to agreements for making telemarketing calls;
and

e aprovision of theregulations that is declared to be acivil penaty provisionin
accordance with proposed paragraph 44(2)(c).

Clause 2 —When an infringement notice can be given

This clause sets out when an infringement notice may be issued. It providesthat an
infringement notice may beissued by an ‘authorised officer’ (the Chair of the ACMA or
amember of the ACMA staff appointed under proposed clause 8 of Schedule 3, see
definition in clause 4), if he or she has reasonabl e grounds to suspect that a person has
contravened acivil penalty provision in the Bill.

An infringement notice must be given within 12 months of the day that the contravention
is aleged to have happened (subclause 2(2)).

Subclause 2(3) provides that this clause does not authorise the giving of two or more
infringement notices to a person in relation to contraventions of a particular civil penalty
provision that allegedly occurred on the same day.
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Clause 3—Mattersto beincluded in an infringement notice

Clause 3 of Schedule 3 sets out the matters which must be included in an infringement

notice. In particular it provides that an infringement notice must:

e set out the name of the person to whom the notice is given, that is the person who has
allegedly contravened the civil penalty provision;

e set out the name of the authorised officer who gave the notice. It is anticipated that as
amatter of administrative practice the authorised officer would sign the notice;

e setout brief details of each of the alleged contraventions, or include the detailson a
data processing device (defined in clause 4 of the Bill) in electronic form which
accompanies the notice. It must include the date of when the contravention is alleged
to have occurred and the particular provision that was allegedly contravened (see
subclause 3(2) of Schedule 3);

e set out that the Federal Court or the Federal Magistrates Court will not deal with the
matters in the alleged contraventions if the penalty is paid to the ACMA within the
notified period (either 28 days after the notice is given or longer, if an extension of
time for payment is granted by the ACMA);

e explain how the penalty may be paid;

e set out any other matters (if any) which are specified in the regulations.

Subclause 3(2) sets out that the notice must include the date of the contravention and the
civil penalty provision that was contravened, as part of the brief details about the alleged
contravention (under paragraph (3)(1)(c)). Thisdoes not limit the details which may be
included under this paragraph.

Subclause 3(3) provides that information cannot be included in a data processing device
(under subparagraph 3(1)(c)(ii)) unless, at the time that the notice was given, it was
reasonabl e to expect that the information would be readily accessible so asto be useable
for subsequent reference. A data processing device is defined in clause 4 of the Bill.
This provision ensuresthat if the infringement notice is accompanied by a data disk, for
instance, that contained details of the alleged civil contraventions, that the contained data
would have to be in areadily readable form, or accompanied with a program that would
make the data readily readable.

This clause does not in any way limit the operation of the Electronic Transactions Act
1999 (subclause 3(4)).
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Clause 4 — Amount of penalty

Clause 4 sets out two tables indicating the pecuniary penalties payable under an
infringement notice. The first table deals with notices given to a body corporate and the
second table deals with notices given to an individual.

The following are civil penalty provisions (as defined in clause 4) for which an
infringement notice may be payable:

subclauses 11(1) and (7) relating to making unsolicited telemarketing calls to numbers
listed on the Do Not Call Register, and to ancillary contraventions of those rules;
subclauses 12(1) and (2) relating to agreements for the making of telemarketing calls;
and

aprovision of the regulationsthat is declared to be acivil penaty provisionin
accordance with paragraph 44(2)(c).

The penalty payable will depend upon:

whether or not the breach is by abody corporate or an individual. The penalties for
bodies corporate are five times that for an individual. Thisis consistent with criminal
offences which provide for the penalties for corporations to be five times that for an
individual (see subsection 4B(3) of the Crimes Act);

the nature of the contravention (contraventions of the main penalty provisionsin
subclauses 11(1) or (7) attract a higher penalty than contraventions of other civil
penalty provisions); and

whether the notice relates to a single alleged contravention, between one and fifty
alleged contraventions, or more than 50 alleged contraventions. The penalty payable
for more than 50 alleged contraventionsis 50 times that for a single contravention.

Summary of penalties

Body corporate for single alleged contravention

The pecuniary penalty payable by abody corporate for a single alleged contravention:

subclauses 11(1) or (7) (prohibition on making an unsolicited telemarketing call),
will be 20 penalty units, currently $2,200 (item 1 of table 1); and

subclauses 12(1) and (2) (agreements for making telemarketing calls) will be 10
penalty units, currently $1,100 (item 4 of table 1).

Individual for single alleged contravention

The corresponding pecuniary penalty payable for contraventions of these provisions by
an individual for asingle aleged contravention will be:

subclauses 11(1) or (7) (prohibition on making an unsolicited telemarketing call) —
4 penalty units, currently $440 (item 1 of table 2);
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. subclauses 12(1) and (2) (agreements for making arrangements for telemarketing
calls) — 2 penalty units, currently $220 (item 4 of table 2).

An additional penalty is provided for bodies corporate and individuals where the
infringement notice relates to between one and fifty alleged contraventions.

Body corporate — 1-49 alleged contraventions

The pecuniary penalty payable by abody corporate where the notice relates to more than

one but fewer than fifty contraventions:

o subclauses 11(1) or (7) (prohibition on making an unsolicited telemarketing call),
will be the number obtained by multiplying 20 times by the number of alleged
contraventions (item 2 of table 1);

. subclauses 12(1) and (2) (agreements for making telemarketing calls) will be the
number obtained by multiplying 10 times by the number of alleged contraventions
(item 5 of table 1).

Individual — 1-49 alleged contraventions

The corresponding maximum pecuniary penalty payable for contraventions of these

provisions by an individual with aprior record, will be:

. subclauses 11(1) or (7) (prohibition on making an unsolicited telemarketing call) —
the number obtained by multiplying four times by the number of alleged
contraventions (item 2 of table 2);

. subclauses 12(1) and (2) (agreements for making telemarketing calls) — the number
obtained by multiplying two times by the number of alleged contraventions (item 5
of table 2).

Body corporate — 50 or more alleged contraventions

The penalty payable for abody corporate where the notice relates to 50 or more

contraventions:

o subclauses 11(1) or (7) (prohibition on making an unsolicited telemarketing call),
will be 1,000 penalty units, currently $110,000 (item 3 of table 1);

. subclauses 12(1) and (2) (agreement relating to telemarketing calls) will be 500
penalty units, currently $55,000 (item 6 of table 1).

Individual — 50 or more alleged contraventions

The corresponding penalty payable for an individual where the notice relates to 50 or

more contraventions will be:

. subclauses 11(1) or (7) (prohibition on making an unsolicited telemarketing call) —
200 penalty units, currently $22,000 (item 3 of table 2);

. subclauses 12(1) and (2) (agreement relating to telemarketing calls) — 100 penalty
units, currently $11,000 (item 6 of table 2).
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A penalty unit is defined in clause 4 to have the meaning asin section 4AA of the Crimes
Act. Itiscurrently $110.

Clause 5 —Withdrawal of an infringement notice

This clause provides for an authorised officer (the Chair of the ACMA or amember of
the ACMA staff appointed under proposed clause 8 of Schedule 3, see definitionin
clause 4 of thisBill), to withdraw an infringement notice that has been given to a person
in relation to a contravention of a civil penalty provision (subclauses 5(1) and (2)). The
withdrawal notice must be in writing.

A withdrawal of a previously issued infringement notice may be considered for example
where further evidence has come to light since the issuing of the infringement notice to
suggest that a person has not contravened a civil penalty provision, or aternatively that
further evidence suggests that the breach is more serious than initially believed and
conseguently would be more appropriately dealt with by a court rather than an
infringement notice.

This withdrawal notice may be given by someone other than the person who authorised
the infringement notice in the first instance.

If an infringement notice is withdrawn after the penalty specified in the notice has aready
been paid, then the Commonwealth is liable to refund this amount (subclause 5(4)).
Section 28 of the Financial Management and Accountability Act 1997 provides for the
appropriation of the Consolidated Revenue Fund for the purposes of paying such a
refund.

Clause 6 —What happensif the penalty ispaid

If a person has been given an infringement notice and the penalty has been paid in
accordance with the notice, and the infringement notice has not subsequently been
withdrawn, then any liability of the person for the alleged contravention is discharged
(subclauses 6(1) and (2)).

The ACMA cannot institute proceedings under Part 4 of this Bill for any alleged
contravention of acivil penalty provision which has aready been dealt with by way of an
infringement notice (subclause 6(3)).

Clause 7 — Effect of this Schedule on civil proceedings

Clause 7 specifically provides that nothing in Schedule 3:

e requires an infringement notice to be given in relation to an alleged civil

contravention. The decision whether or not to issue an infringement notice is at the
discretion of the authorised person;
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o affectsthe ability of a person to have court proceedings brought against them under
Part 4 if the person does not comply with an infringement notice, an infringement
notice is not given to a person, or an infringement notice is withdrawn;

e limitsthe Federa Court’s or the Federal Magistrates Court’ s discretion to determine
the amount of a penalty to be imposed on a person who is found in proceedings under
Part 4 to have committed a civil contravention.

Part 4 of the Bill sets out the penalties which apply for contravention of civil penalty
provisions, and the action which may be taken to recover these penalties. In essence civil
penalty provisions may attract pecuniary penalties (as set out in clause 24 of the Bill).
Criminal proceedings may not be brought against a person for breach of acivil penalty
provisions (see clause 29 of the Bill).

Clause 8 — Appointment of authorised officer

This clause enables the ACMA to appoint, in writing, a member of the ACMA staff asan
authorised officer for the purposes of Schedule 3. An authorised officer is ableto issue
infringement notices under this Schedule, under clause 2, and may withdraw notices
(clause 5).

In addition to those staff specifically appointed as authorised officers under this clause,
the Chair of the ACMA is an authorised officer for the purpose of this Schedule as a
result of the definition of an authorised officer in clause 4.

Clause 9 — Regulations
This clause provides that the regulations may make further provision in relation to

infringement notices. A general regulation-making power is provided in clause 46 of the
Bill.



