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BROADCASTING SERVICESAMENDMENT
(MEDIA OWNERSHIP) BILL 2006

OUTLINE

The Bill implements the Government’ s longstanding commitment to reform of
Australia s outdated media ownership laws while protecting the public interest in a
diverse and vibrant media sector.

The current foreign ownership and control restrictions relating to free to air (FTA)
commercial television broadcasting, and cross-media ownership restrictions in the
Broadcasting Services Act 1992 (BSA) relating to the regulated platforms of
commercial radio licences, commercial television licences or Associated Newspapers
limit competition in the media sector and restrict access to capital, expertise and
opportunities for growth. The proposed changes will encourage greater competition
and allow media companies to achieve economies of scale and scope, while protecting
the diversity of Australia’'s media.

Foreign ownership

The Bill will remove broadcasting-specific restrictions on foreign investment in
Australia’ s media sector. The mediawill remain a“sensitive sector” under the
Foreign Investment Policy (FIP) that operates under the Foreign Acquisitions and
Takeovers Act 1975 as well as under the Australia-United States Free Trade
Agreement, meaning that al direct mediainvestment and all portfolio investment over
5 per cent will be required to be notified to and approved by the Treasurer.

Cross-media

The Bill will permit cross-media mergersin radio licence areas where sufficient
diversity of media groups remains following the merger. At least five separate media
groups will be required to remain after any merger activity in mainland State capitals,
and four groupsin licence areas elsawhere, including regional areas. Any media
merger, including one that is not a cross-media merger, will not be permitted if it
would reduce the number of media groups in alicence area below the minimum level.
Further, control of more than 2 out of the 3 regulated media platformsin alicence
areais also prohibited. If aperson did obtain control over more than 2 of the
platforms, this would be an offence.

To ensure compliance with the minimum number of separate media groups rule, the
Australian Communications and Media Authority (the ACMA) will maintain a
Register of Controlled Media Groups identifying the ownership and control of media
groups in each licence area. The Register will enable industry and the community to
identify who controls commercial radio and television licences and Associated
Newspapersin each licence area. ACMA will be required to deal with notifications
for the Register in the order in which they are received. A person who undertakes a
transaction that breaches the BSA will be guilty of an offence, and may be ordered by



the ACMA to divest licences or newspapers to return to compliance with the Act.
ACMA will also be able to seek injunctions to prevent transactions that breach the
BSA or require parties that have done so to address the breach.

Public disclosure of cross-held entities

The Bill will establish arequirement for public disclosure when a media outlet reports
on the activities of a cross-held entity.

Regional protections

The ACMA will be required to impose licence conditions on commercial television
licenseesin regiona Queensland, NSW, Victoriaand Tasmaniafrom 1 January 2008
to provide minimum levels of content on matters of local significance. Licence
conditions were put in place by the ABA in 2003 in those markets following an
investigation undertaken in response to the closure of local news services. A
requirement for licence conditions will also be extended to Tasmanian licensees.

The ACMA will aso be required to impose alicence condition on regional
commercial radio broadcasting licensees, with effect from 1 January 2008, that
requires the licensee to broadcast a minimum level of material of local significance
during daytime hours on business days of 4.5 hours. A review of the appropriateness
of this minimum level must to be conducted before 30 June 2007 and within 15 sitting
days of the review report being completed, the Minister will be required to table both
the report and an instrument specifying anew level. The Minister may also give the
ACMA written directions requiring the ACMA to exercise its powers under

section 43 of the BSA to impose licence conditions on regional commercial radio
broadcasting licences requiring the relevant licensees to broadcast matters of local
significance.

The Bill establisheslocal content licence conditions and Local Content Plans for
regional radio licensees. These are intended to provide protection for local content on
radio in regional areas, but will only apply where control over acommercial radio
licenceistransferred or becomes part of a merged media group. These conditions will
establish minimum standards for local news and weather bulletins, local community
Service announcements, emergency warnings and minimum service standards for
other types of local content, if specified by the Minister by legidative instrument.
Licensees subject to these conditions will be required to maintain existing higher
services, and maintain existing levels of local presence.

Licensees will be required to demonstrate in aLocal Content Plan (LCP) how they
will meet the local content licence conditions and what resources they will havein
place to meet the requirements. These requirements may also be imposed if the format
of acommercial radio service is narrowed or the Minister directs the ACMA to
consider imposing them. The LCP will need to be considered, approved and registered
publicly by the ACMA. The ACMA will have the power to imposeits own LCP if
the LCP submitted by the broadcaster isinadequate. The ACMA will also be required
to evaluate compliance of regional radio licensees with the licence conditions and the
commitments made in the LCP.



The LCP requirement is designed to provide a public and visible means of assessing
the commitment of broadcasters to meet their local content obligations. It is intended
that an LCP will contain information about existing and proposed news-gathering
facilities and their use, the number and timing of news bulletins and where the

bulletins will be produced. A LCP may also provide information about the levels of
non-news forms of local content.

FINANCIAL IMPACT STATEMENT

No financial implications arise from the Bill.



REGULATION IMPACT STATEMENT (RIYS)

Part 1: Media Ownership

Background

1.

The Government committed in the 2004 election context to reforming
Australia s media ownership laws, while protecting the public interest in a
diverse and vibrant media sector.

On 14 March 2006 the Government released a discussion paper on media
reform options, Meeting the Digital Challenge — Reforming Australia’s media
inthe digital age. The paper set out the Government’s preferred optionson a
number of mediaregulatory issues, including a Digital Action Plan to expedite
digital television conversion, options for new services on spare broadcasting
spectrum and other platforms, options for new services by existing commercial
television licensees, changes to the anti-siphoning regime, and changes to
restrictions relating to media ownership and control, in particular restrictions
on cross-media and foreign media ownership. More than 200 submissions
were received from members of the public, media sector commentators and
nearly all large, and a number of smaller, radio, television and newspaper
owners and their industry associations.

After consideration of responses to the media reform discussion paper, the
Government proposes:

e theremoval of media-specific foreign ownership and control restrictionsin
the Broadcasting Services Act 1992 (BSA), and the discontinuation of
newspaper-specific foreign ownership limits under Australia’ s Foreign
Investment Policy. The mediawould be retained as a * sensitive sector’
under the Foreign Investment Policy.

e theremoval of cross-mediaownership restrictionsin radio licence areas
where a minimum number of separately-owned commercial media outlets
across radio, associated newspapers and commercial television (fivein
metropolitan markets, and four in regional markets), will remain in the
market after the cross-media acquisition occurs, and current BSA licence
and reach limits are not breached through the cross-media acquisition.

e arequirement for commercial television and radio broadcasters and
newspapers to disclose any cross-media relationship when reporting on the
activities of a cross-held entity;

e requirements for minimum levels of local content by commercial
television licensees in certain regional markets (already provided by
licence conditionsimposed by the ACMA) and by commercial radio

1 21% Century Broadcasting pp.18-19.



licenseesin certain circumstances; and

e theremoval of the BSA ownership restrictions on commercial radio and
television licences issued under section 40 of the BSA for operation
outside the Broadcasting Services Bands (BSB).

The current Australian media industry

Free-to-air television

4.

There are currently 53 commercial television licencesin Australia, with a
moratorium on the issue of new commercial licences until 2007. Fifteen are
located in mainland State capitals with the balance in regiona and remote
areas. All mainland State capitals and Canberra have three commercial
television services, as do the regional areas in the mainland eastern States.

The Government has made provision in section 38A and section 38B of the
BSA to encourage incumbent broadcasters in markets with only one or two
existing commercial television services to introduce new commercial services.
The allocation of commercial television licences under these provisionsis
exempt from the moratorium on new commercial licences.

Section 38B has been, or is being adopted for the joint provision of athird
digital-only commercial television service in the Tasmania aggregated
regional market (including Hobart and Launceston), Mildura, Darwin and
remote Western Australia (all areas outside Perth). Consultations are
continuing with broadcasters in the remaining two-service market, Remote
Central and Eastern Australia, for the provision of athird commercial service
as part of adigital television conversion model.

The commercia broadcastersin the five former solus markets, Griffith,
Broken Hill, Mount Gambier, Riverland and Spencer Gulf, have all
commenced a second analogue and digital service in their markets under
section 38A of the Act.

Most commercia television licences are owned by one of the larger
metropolitan or regional networks. Networks Seven, Nine and Ten broadcast
to most major metropolitan areas. The largest shareholder in the Seven
Network is Kerry Stokes, while the largest shareholder in the Nine Network is
the Packer family-controlled Publishing and Broadcasting Limited. The
Canadian group CanWest has the major economic interest in the Ten Network.
There are three major regional television broadcasting groups: WIN, Prime
and Southern Cross. The Seven Network aso owns commercia television
licencesin regiona Queensland.

The freeto air (FTA) commercial television broadcasting industry is
complemented by the two national broadcasters, the ABC and the SBS, both
of which provide multichannel servicesin addition to their main FTA
channels. A community television sector is now completing the transition to a



permanent licensing regime and operatesin a number of capitals and regional
centres.

Subscription television

10.  Thereare currently three main retail pay TV service providersin Australia:
Foxtel, Optus and Austar. In addition, there are a number of smaller operators
including, Neighbourhood Cable, SelecTV and TransACT Communications,
currently delivering subscription broadcasting, broadcast-like, or bundled
services to niche and regional markets. According to Australian Consumers
Association research, the penetration of pay TV in Australian householdsis
26%.% Although the pay TV licences held by all of the existing operators are
national licences, commercial arrangements have limited direct competition to
between Optus and Foxtel in the high-density Sydney, Melbourne and
Brisbane markets, and between Austar and Foxtel in parts of the Gold Coast.

11.  Foxtel hasreported that its digital service carries over 100 channels. In June
2006, Foxtel was reported as having over 1.27 million subscribers, around
90% of which are understood to subscribe to its digital service’. Many of
these channels are vertically integrated with one or more of the pay TV
providers.

Radio

12.  Thereare 261 commercial radio licences over more than 100 licence areasin
Australia. Mgjor commercia radio network ownersinclude DMG Radio
Australia, Macquarie Regional Radioworks, Southern Cross Broadcasting, the
Australian Radio Network (ARN), and Austereo Pty Ltd.

13.  Aswith the commercia television industry, national broadcasting and
community radio broadcasting services are available in addition to commercial
radio services. The ABC provides four national radio services, an extensive
Local Radio network and internet-based radio services. SBS Radio provides
two services in Sydney and Melbourne and a single service in major
metropolitan and regional centres.

14.  Thereare over 350 licensed community radio services operating in Australia.
Print

15.  Magor metropolitan newspaper proprietors are News Limited, publisher of The
Australian and daily papers in State capitals, John Fairfax Holdings, publisher
of the Age and the Sydney Morning Herald and West Australian Newspaper
Holdings, publisher of The West Australian. Regional newspaper ownership is
dominated by Rural Press (The Canberra Times) and APN (publisher of 14
daily regional newspapers).

2 http://www.choi ce.com.au/viewarticleasonepage.aspx ?i d=104630& catl d=100170& tid=100008& p=1.
3 Schulze, Jane, “Digital fires Foxtel's $178m profit”, The Australian, 11 August 2006.



16.  Genera magazine publishing in Australiais aso highly concentrated, with
most circulation attributable to titles owned by Australian Consolidated Press
(ACP, wholly owned by PBL), Pacific Publications (owned by Seven) and
News Ltd, or licensed from overseas groups such as Hearst, Hachette,
Advance and AOL Time Warner.

New media

17.  Changing patterns of media use in Australia demonstrate an increase in the use
of new sources of entertainment and information. It has been estimated that
prime-time FTA television audiences have dropped nine per cent over the
period 1995-2005, from 3.05 million to 2.77 million.* Some of this shift has
been to pay television — OzZTAM ratings reports from 2003 to 2006 show that
subscription television audiences grew from an average 10% share from 6am-
midnight to 13%. However, newspapers and radio have also lost consumers.
Newspaper circulations are declining in Australia as well as around the world;
in the decade from 1990 to 1999, Australian capital city newspapers
circulations are estimated to have dropped over 10 per cent from over 1 billion
copies sold per annum to under 900 million.> Thisis similar to overseas
experience.® Inradio, the audience for commercial stations during the
breakfast program timeslot in the capital cities dropped from 2 million in 1990
to 1.8 million in 1999.’

18.  Whilethisloss of audience/readership in part reflects lifestyle choice, it is
clear that some has been due to growing use of other media. According to the
Australian Bureau of Statistics (ABS)® the percentage of Australian
households with access to a computer at home has increased steadily from
44% in 1998 to 67% in 2004-05. The percentage of Australian households
with access to the Internet at home has increased strongly, rising from 16% in
1998 to 56% in 2004-05. Of these, more than half now have broadband
access.’ There has been sharp rise in the amount of data downloaded by
subscribers; in the March 2005 quarter, households downloaded 14,124
million MBs, a 28% increase on the September 2004 quarter. Much of this
relates to the downloading, legal or otherwise, of music, films, television
programming and other audio-visual content, and 87% of these downloads

* Media agency Fusion Strategy, cited in Australian Financial Review, 18 April 2005, “TV's uncertain
future”, p.61.

® Fusion Strategy.

©“In 1995-2003, says the World Association of Newspapers, circulation fell by 5% in America, 3% in
Europe and 2% in Japan.” The Economist, “ Y esterday's papers’,
http://www.economist.com/business/display Story.cfm?story_id=3896039.

"« Sources of news and current affairs’ A research report in two stages conducted by Bond University
for the ABA, http://www.aba.gov.au/tv/resear ch/projects/sour ces/stage2/pdf/aud_22.pdf.

8 Household use of Information Technology, 8146.0 — 2004-05, available
http://www.ausstats.abs.gov.au/Ausstats/subscriber.nsf/0/CA 78A4186873588CCA 2570D8001B8C56/$
File/81460 2004-05.pdf, accessed 24 February 2006.

® Sydney Morning Herald, 28 April 2005, “TV losesiits edge as broadband access multiplies,” p.29.



were accounted for by non dial-up customers.®®

19.  Thisshift hasrelated not merely to entertainment but news and information as
well. As noted above, Australian newspaper circulations have been declining,
and indeed have been doing so for several decades alongside the devel opment
of new media. Use of internet-based news media has been growing rapidly,
especially by younger people.* While nearly all popular news sites are
provided by traditional media companies, the emergence of weblogging
(which has had a significant news industry impact in the United States, but
lessin Australia), online business analysis services and independent online
news and commentary services like that provided by Crikey.com.au and New
Matilda, has seen more interactive forms of news and current affairs reporting
emerge which significantly differ from the news and current affairs models of
traditional media. The availability of foreign news media, previously mostly
available to Australians only vialocal media, has also substantially increased,
enabling access to non-local news sources and commentary.

20.  Mobiletelephone content is arelatively new technology connected with the
3G mobile phone platform, and has further diversified the sources from which
Australians can obtain information and entertainment. Content providers for
3G services include news, comedy, sport, music and entertainment
programming, sourced from diverse providers such as newspaper publishers,
aswell as pay and FTA television. Since 2005, there has been growing
interest in the potential of mobile television services, although services
initially would appear to be confined to retransmissions of existing
broadcasting services or existing content otherwise repurposed for mobile
telephones. A year-long trial of mobile television (DVB-H) conducted by
Broadcast Australiain Sydney commenced in July 2005, and DVB-H was aso
trialled during the March 2006 Commonwealth Games.

21.  Useof technologies that provide greater choice and control to media
consumers are also expanding rapidly. DVD sales have significantly
expanded the home audio-visual content market beyond that created by video
cassettes and usage is predicted to continue to increase, with GfK Marketing
Services reporting that 2.4 million DVD players were sold in 2005.%? Digital
recorders such as Foxtel’ s personal video recorder (PVR), which will allow
subscribers to Foxtel’ s digital service to record television showsto a hard disk
and watch them when convenient, will further enable time-shifted viewing and
advertisement-skipping. Other forms of interactive media usage, including
online gaming and gambling, SM S texting and weblogging (blogging®™) are
also increasing or are well-established.

1% nternet Activity, Australia, March 2005, 8153.0, available.
http://www.abs.gov.au/ausstats/abs@.nsf/0/6445f 12663006b83ca256a150079564d?OpenDocument
accessed 24 February 2006.

- ! See for example figures cited by Rupert Murdoch to the American Society of Newspaper
Editors, http://www.newscorp.com/news/news_247.html; see a'so The Economist, op. cit.

12 Australian Film Commission, “Retail sales of DVD players, recordable and non-recordable, 2003—
2005", http://www.afc.gov.au/gtp/wvaudvd.html, accessed 19 May 2006.

23t is estimated that there are more than 100 million blogs around the world, and more than 450,000 in
Australiaaone: The Blog Herald, “ http://www.blogheral d.com/2005/10/10/the-blog-heral d-blog-
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Diversity

22.

23.

24,

Mediadiversity is acontroversial and much-debated concept, and a
comprehensive definition remains problematic.** However, the specific
objectives of the BSA relate to diversity of ownership and diversity of content
in Australian broadcasting. These are identified as goals of the BSA:

e “to promote the availability to audiences throughout Australia of adiverse
range of radio and television services offering entertainment, education
and information;” (s.3(a)) and

e “toencourage diversity in control of the more influential broadcasting
services’ (s.3(C)).

Inthe BSA, diversity of servicesis delivered primarily through the provision
of arange of broadcasting categories, including public broadcasting,
community broadcasting, subscription broadcasting and narrowcasting, in
addition to direct content regulation of broadcasters. For example, certain
types of programming such as ‘ high quality’, ‘innovative’, ‘ performing arts’,
‘multicultural’ or ‘community’ programming are identified as core functions
of national or community broadcasters, and the ACMA'’ s processes for
awarding community licences according to merit also allowsit to address the
question of diversity in types of service. But the BSA empowersthe ACMA
to make standards for commercial broadcasters to provide certain types of
content in regard to local drama and children’ s programming, which might not
be delivered in an open market. Theissue of diversity of media servicesfor
regional communities is discussed below.

While there is debate about the role of proprietorsin determining the voice of
media organisations, the BSA assumes that diversity in news and opinion is
substantially influenced by the level of diversity in the ownership of media
groups. Thisis supported by the PC’'s 2000 Report into Broadcasting, and the
Government shares this view, asits election commitment indicates. However,
restrictions on media ownership (both the foreign and cross-media ownership
framework, and licence and reach limits) have an economic impact on the
media sector, and in particular prevent companies from accessing economies
of scale and scope that may come from consolidation, and from accessing
capital and management expertise in other media sectors and other countries.
In arapidly-evolving media environment, it is therefore critical that the
Government assess the extent to which the current ownership restrictions
achieve the goals of the BSA inrelation to diversity as effectively and as
efficiently as possible.

count-october-2005/", http://www.bl ogheral d.com/2005/10/10/the-bl og-heral d-bl og-count-october-
2005, accessed 27 February 2006)

14 See, for example, the discussion in Richard Schultz, Measuring Media Diversity: Problems and
Prospects, Working Paper Series, Joan Shorenstein Center on the Press, Politics and Public Policy
#2005-7.
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Regulation of foreign ownership of media in Australia

25.

26.

27.

28.

29.

30.

31

Foreign media acquisitions are regulated under the Foreign Acquisitions and
Takeovers Act 1975 (FATA) and the BSA.

The current objective of the foreign ownership and control restrictions of the
BSA (paragraph 3(1)(d)) isto ensure that Australians have effective control of
the more influential broadcasting services.

Under the BSA, there are three sections that impose foreign ownership control

on commercia and subscription television:

e gection 57 (Division 4, Part 5) of the BSA states that a foreign person must
not be in a position to exercise control of acommercial television
broadcasting licence (normally, company interest greater than 15%) and
two or more foreign persons must not have company interests greater than
20% in such alicence;

e section 58 (Division 4, Part 5) of the BSA states that, unless approved by
the ACMA under special circumstances, not more than 20% of directors of
each commercia television broadcasting licensee may be foreign persons;

e gection 109 (Division 3, Part 7) of the BSA states that a foreign person
must not have company interests greater than 20% in a subscription
television broadcasting licence and that these interests when added to the
company interests in that licence held by other foreign persons, should not
represent greater than 35% foreign interest.

The BSA imposes no specific foreign ownership or control rules on radio.

The Foreign Investment Review Board (FIRB) is a non-statutory body that
advises the Treasurer on foreign investment matters, utilising foreign
investment regulations alowed under Section 39 of the FATA, and the
Foreign Investment Policy (FIP), which was reviewed most recently by the
Government in 1999. Proposals for investment must be consistent with both
the FIP and the national interest, and are considered on a case by case basis.
Final responsibility for the Government’s foreign investment policy and for
making decisions on foreign investment proposals rests with the Treasurer.

Under the FATA and the FIP, proposals for foreign investment of 15% or
more (individuals) and 40% or more (aggregate) in companies whose gross
assets are valued at over $50 million, or investment in any of a number of
sensitive sectors, are notifiable and considered by the Treasurer, who has the
power to reject them if he determines that they are contrary to the national
interest.

In addition, under the FIP, the mediais considered a * sensitive sector’, and all
direct foreign mediainvestment (and all portfolio investment over 5%)

> Asno “control” provisions apply to subscription television, foreign firms are able to invest in the
subscription television industry by establishing contractual relations with Australian owned licensees.
Under the control rules of the BSA that apply to commercia free-to-air television such arrangements
may constitute control and be disallowed.



32.

33.
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requires prior approval. The foreign ownership limit stipulated in the FIP for a
national or metropolitan daily newspaper is 25% individual and 30% in
aggregate. Foreign ownership of suburban and provincial newspapersis
limited to less than 50%.%° Proposals to establish a new newspaper are subject
to case-by-case examination. However, media investment proposals that are
below the FATA thresholds are subject only to policy disapproval by the
Treasurer, although to date no foreign investment has been undertaken in
breach of the non-legidlative framework.

The media sector is also a sensitive sector under the Australia-United States
Free Trade Agreement (AUSFTA). In sensitive sectors, the threshold for US
investorsis $52 million, indexed annually to the GDP implicit price deflator
(compared to an $831 million threshold for US investorsin non-sensitive
sectors).

There is significant foreign investment in Australian media. A non-exclusive
list would include, most prominently, News Limited, which has been
incorporated in the United States since 12 November 2004; Canadian media
firm CanWest currently owns approximately 14.5 per cent of the issued
ordinary shares of Ten Group, but has overall economic interestsin the Ten
Group of approximately 57 per cent; Independent News & Media PLC (INM)
of Ireland has a stake of approximately 40% in Australian Provincial
Newspapers (APN); APN has a partnership with US company Clear Channel
in Australian Radio Network (ARN); approximately 46% of Austar shares are
owned by public shareholders, with the remainder owned and controlled by
Liberty Global Inc; and Optusiswholly owned by SingTel, whichisin turn
majority owned by the Singapore Government.

Regulation of cross media ownership in Australia

34.

35.

The cross-media regime under the BSA is monitored and enforced by the
ACMA. It wasfirst introduced in 1987 and retained with the passage of the
BSA in 1992. It operatesin addition to the general competition law provisions
of the Trade Practices Act 1974 (TPA), which specifically address
competition issues, while competition is related to diversity, the issues are
separate, and the TPA does not permit the ACCC to consider the impact on
media diversity of transactions in the media sector. The cross-media
restrictions are in addition to restrictions on the limits on the number and type
of licences that a person may control in alicence area (two commercial radio
licences per market, or one television licence per market, with national
commercial television reach limited to 75%).

The cross mediarules prohibit a person from being in a position to exercise
control, or being adirector, of any combination of acommercia television
licence, commercial radio licence and an associated newspaper in the same

16« Summary Of Australia’s Foreign Investment Policy”, Australian Treasury, Jan 2006,
http://www.firb.gov.au/content/_downloads/General_Policy Summary.pdf p.7.

¥ Summary Of Australia’s Foreign Investment Policy”, Australian Treasury, Jan 2006,
http://www.firb.gov.au/content/_downloads/General_Policy _Summary.pdf p.2.
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licence area.® In accordance with the BSA, the ACMA requires licensees to
regularly report the names of the directors of alicensee, and persons who, to
the knowledge of the licensee, arein a position to exercise control of the
licence. Licensees are aso required to notify the ACMA of any changesto the
control of alicence.

There are also two relevant moratoriain commercial broadcasting. In
September 2003, the ACMA announced an administrative halt to the
allocation of further commercial radio licences following the completion of
planning of all radio licence areas across Australia. This policy established an
effective five year moratorium on the issue of new commercial radio licences
following the alocation of the last commercial radio licence in each market.
Thereis also alegidative moratorium on the issue of additional commercial
television licences until 2007.

Productivity Commission Inquiry

37.

38.

39.

In 1999, the Productivity Commission (PC) conducted an inquiry into
broadcasting, which stemmed from the Commonwealth’ s commitment under
the Competition Principles Agreement to review legidation that restricts
competition. The primary legidlation under review was the BSA, which had
been amended a number of times since 1992, including the 1998 digital
television conversion amendments. The Commission’s Report, which was
released in March 2000, made, inter alia, a number of recommendations to
reform the operation of the cross media and foreign ownership and control
regime.

Specifically, the PC recommended reform of the cross-media ownership
regime, beginning with the introduction of a media specific public interest test
under the TPA. In relation to foreign ownership and control restrictions, the
PC recommended the removal of foreign investment, ownership and control
restrictions from the BSA and leaving the sector to be regulated by Australia’ s
general foreign investment provisions.

While agood analysis of the broadcasting sector at the end of 1990s, many of
the issues identified by the PC have been overtaken by the media
developments since that time. The extent to which the current media
ownership framework achieves the goals of the BSA as efficiently and
effectively as possible needs to be reconsidered in the context of changesin
the media sector.

8 ACMA isrequired to maintain an Associated Newspaper Register, which records the broadcasting
licence area(s) with which a newspaper is associated. A newspaper is deemed to be associated with a
commercial television broadcasting licence area if at least 50% of the circulation of the newspaper is
contained within that licence area. A newspaper is determined to be associated with a commercial
radio broadcasting licence area if at least 50% of the circulation of a newspaper iswithin that licence
area, and the circulation is at least 2% of the licence area population.
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PROBLEM

Current market structure

40.

41.

Australia s magjor media companies, and the commercial broadcasting licences
and Associated Newspapers they control, are listed at Attachment A.
Metropolitan licence areas support a number of large, highly profitable
companies, and as a consequence there is a greater level of diversity of
ownership and services than in regional licence areas, which have high levels
of concentration and limited diversity.

Changes to the means of protecting media diversity must thus recognise the
different characteristics of and levels of diversity in metropolitan and regional
markets; the current cross-media and foreign ownership restrictions regulate
all markets under the same framework, subjecting regional media companies
to the same ownership limits as metropolitan-based companies, despite the
significantly different characteristics of the companies operating
environments.

Foreign ownership

42.

43.

The foreign ownership restrictionsin the BSA, while aimed at ensuring
Australian control of the more influential broadcasting services, prevent the
television sector from accessing foreign sourced- or controlled capital, and
reduce the market pressure on Australian mediato pursue innovation and
efficiency gains. The restrictions are also inconsistent with the regulation of
the commercial radio sector. Further, the BSA restrictions on foreign control
of subscription television licences has not prevented substantial foreign entry
into that market.

The foreign ownership restrictionsin the Foreign Investment Policy similarly
act to restrict access by newspaper companies to foreign capital and expertise.

However, the proliferation of new media, with large amounts of both local and
foreign content, has reduced the relative cultural, political and social
importance of television and newspapers, thereby undermining the basis for
continuing to single out these commercial television and newspapers for
specific and onerous restrictions on foreign ownership.

Cross media restrictions

45.

In introducing the cross media provisions in 1987, the then-Minister for
Transport and Communications stated that the new rules would “provide
safeguards for the future. The sources of news and information will not be
able to become concentrated in the hands of one owner.”*® However, as
discussed above, the Australian media environment has undergone significant

19 Second reading speech, Broadcasting (Ownership and Control) Bill 1987, 29 April 1987.
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47.

48.

49,

50.
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change since 1987.% In 1987, the main forms of media were newspapers,
commercial television and radio, national broadcaster television and radio
services, a small community radio sector, magazines and other print media,
and cinema.

Audiences now have access to an extensive and growing range of news and
information from several forms of media, supplementing traditional
broadcasting and newspaper services. As noted above, this has been reflected
in the decline in free-to-air television audiences and newspaper readerships
and the growth in pay-television audiences and usage of new media such as
the internet, computer games, online gambling, mobile telephony and DVDs.
The growth in available platforms, and the information technology and
communications sector more generally, is also creating new commercial
opportunities for both existing and new media companies to reach consumers,
provide content and supplement traditional mass media-driven activities with
niche services and content.

Despite the proliferation of new media, the provision of news and current
affairsis still dominated by traditional media organisations, and commercial
radio and television and daily newspapers remain the most influential sources
of news and information. Diversity in the ownership of these influential media
therefore remains a critical objective of Australia’'s media regulatory
framework.

However, the current regime is strongly prescriptive, and creates an inflexible
regulatory framework. By targeting specific media platformsit does not
account for changes in industry structure, or emergence of new media. This
has the effect of inhibiting the growth of new services, aswell as preventing
media companies from obtaining economies of scale and scope which may be
obtainable while preserving diversity of ownership. It aso preventsthe
television, radio and newspaper sub-sectors from sharing capital and expertise.

As part of its media reform package, the Government has also proposed
amendments to the BSA in relation to the regul atory framework for digital
broadcasting services. Most relevantly, it is proposed to enable the provision
of awider range of datacasting services, which existing free-to-air licensees
will not be permitted to provide. Thiswill enable companiesin other media
sectors, communications infrastructure companies or new entrants to provide a
services the primary limitation on which will be that they not resemble free-to-
air television services, thereby potentially expanding diversity of media
ownership and of content.

Together, the foreign ownership and cross-media restrictions significantly
[imit investment and innovation in Australian media, and thereby undermine
the BSA’s objective, under section 3(b), “to provide a regulatory environment
that will facilitate the development of a broadcasting industry... that is
efficient, competitive and responsive to audience needs.” In its 2000 report,

2 Including the aggregation of television licence areas in regional Australia, legislation for which was
introduced that year; previoudly, regional television markets had been commercial monopolies.



16

the PC recommended the removal of foreign investment, ownership and
control restrictions from the BSA. The argument for removal has strengthened
since that time.

OBJECTIVES

51. Theobjective of the Bill isto remove impediments to greater efficiency,
competitiveness and responsiveness in the media sector, while continuing to
support the existing objectives of the BSA relating to diversity and quality of
the media. The key groups affected are consumers, media companies, and
foreign and local investors.

52. For foreign ownership and control specifically, an objective isto allow greater
access to capital and the benefits of foreign investment, such as managerial
expertise and innovation, in the context of continuing general foreign
investment safeguards.

53.  Inthe case of cross mediareform, the proposals are intended to allow
increased scope for obtaining efficiencies, new sources of capital and
exploitation of new media opportunities. However, reform of media
ownership restrictions must also recognise the importance of the objective of
diversity that those restrictions were originally intended to achieve.

Options — foreign ownership and control of media

54.  Three options for regulating foreign ownership of broadcasting services have
been considered:

a. to make no change to the current regulatory arrangements;

b. to amend, but not remove, the media-specific provisions within the BSA to
allow for greater levels of foreign investment in Australian media; and

c. toremoveall foreign ownership and control limits from the BSA and
discontinue newspaper-specific provisions under general foreign
investment policy.

Impact Analysis

Option (a): to make no change to the current regulatory arrangements

55.  Retaining the existing framework would require no change to the existing
regulatory arrangements, and would not alter the current roles of regulators.

56.  The primary argument for retaining media-specific foreign ownership
restrictionsis that television and newspapers remain critical sources of news
and information, and as such their ownership should be restricted to
Australians, who are more likely to act in a manner consistent with the
national interest, and to provide content of relevance to Australians.
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57.  Thisargument was disputed by the PC in its Broadcasting Inquiry, which
found that media proprietors are bound by commercial imperative, local
content regulation and competition from alternative services to show
programming of relevance to audiences. The PC also discussed the possibility
that foreign owners may also be less likely to seek to interfere in domestic
affairs or to have conflicts of interest in the local market, aiding the BSA’s
objective of encouraging diversity of opinion. In any event, legitimate
concerns about foreign control of Australian media on national security
grounds can still be addressed through FATA and general foreign investment

policy.

58. Further, the current foreign ownership and control provisions have not been
fully effective in maintaining Australian control of television and newspapers.
CanWest’'srole in Network Ten, significant foreign control of pay TV
companies, and US-based News Limited’ s ownership of significant Australian
newspaper assets (protected by the ‘ grandfathering’ provisions of the BSA and
its predecessor), are all inconsistent with the objective of the restrictions. Y et
no case has been made that any of those media organisations are less
“Australian” or produce less local content than competitors.

59.  Retention of foreign ownership restrictions would continue to deny television
and newspaper companies access to foreign capital and the opportunity to fully
integrate into global markets. Technological change in the communications
sectors has required media operators to undertake significant investment in
digitisation and emerging media platforms.? Digitisation of broadcasting
production and transmission has enabled new content and interactive services
to be offered, and reduced the cost of producing content, but has required large
capital outlays. Similar investment will continue to be required if media
companies are to respond effectively to further technological change and
respond to audience and consumer demands. Restricting Australian media
outlets accessto foreign capital reduces the capacity of the Australian media
to adopt new technologies, thus also limiting the potential diversity of
Australian media.

60.  Inanenvironment of continued growth of global communications networks,
Australian media proprietors seeking to expand internationally may be limited
by their restricted access to capital. Preventing increased foreign investment
in Australiamay similarly restrict the capacity of Australian media enterprises
to forge strategic international partnerships. Limiting the foreign control of
Australian media enterprises could also restrict access to managerial expertise
and potential for innovation.

2 For example, FreeTV Australia has cited an expenditure of over $1 billion by commercial television
licensees to meet the digital conversion requirements of the BSA. Telecommunications companies
have also invested heavily in spectrum and infrastructure for 3G networks.
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Option (b): to amend the media-specific provisions within the BSA to allow for

greater levels of foreign investment in Australian media.

61.

62.

63.

65.

66.

Restrictions on foreign control and ownership of commercial television
licences contained in the BSA are comprehensive, including prohibitions on
direct ownership and control, passive investment®, and foreign-managed but
Australian-sourced funds above a defined level. The definition of control in
the BSA is extensive, in recognition of the often complex interests and
relationships in a company.

An alternative to the current regime is to amend the BSA to allow greater
investment by foreign sourcesin Australian media. This could be achieved by
removing restrictions on either or both passive investment or investment by
foreign-managed but Australian-sourced funds.

The introduction of exemptions for passive investments would probably
require reference to a decision-making body (such asthe ACMA) in cases
where the terms and conditions of securities contracts require individual
consideration (e.g. hybrid or individualised securities). Compliance would be
the responsibility of the broadcaster and the regulator who would need to
ensure that ownership limits were not breached. A number of investment and
securities types are defined under the Corporations Act 2001 and related
legidation. The introduction of exemptions for passive investments could
utilise existing definitions subject to consideration on a case by case basis.
Alternatively, economic interests could be exempted without limit, or up to
individual and aggregate percentage limits.

Enabling passive investment in commercial television stations would
potentially increase access to capital. However, in itsreport the PC doubted
that many foreign investors would accept an entirely passiverole. This
approach would also entail a heavy administrative burden in determining and
monitoring holdings and in enforcing compliance by ‘passive’ shareholders.

A second option is to remove restrictions on investment by foreign-managed
but Australian-sourced funds in commercial television broadcasters. Thiswas
the approach recommended by the PC in the event that sole reliance on
Australia’ s general foreign investment policy was unachievable. There are a
number of precedentsin Australia which embody the concept of a
substantially Australian investment fund, such as arrangements relating to the
sale of Telstra.

A similar model in the broadcasting sector would provide opportunities for
‘Australian money’ deposited in foreign-controlled investment funds to be
invested in Australian broadcasters. With a high proportion of foreign-owned
fund managers operating in Australia, there is an argument that the restrictions

2 passive investment may broadly be defined as non-voting interests. The BSA definition of company
interests (section 6) includes consideration of shareholding interest, voting interest, dividend interest
and/or winding-up interest (section 8). Non-voting shares may be deemed company interests on the
basis that they involve one or other of these interests.
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on foreign-managed but Australian-sourced funds unduly limit access to
capital. It also increases the costs of monitoring and compliance with the
legislation.

This option is preferable to offering exemptions for passive investment, as it
facilitates access to capital, while incurring lower compliance costs. However,
it would not achieve the full benefits of removing restrictions, as restrictions
on foreign investors would remain.

A further option isto raise the current limits on foreign ownership (for
example, to 49%, as considered by the PC). Aswith the other options
considered above, this would not achieve the full benefit of removing
restrictions which have an ongoing negative impact on the Australian media
sector.

Option (c): remove foreign ownership and control limits from the BSA, and

disconti nue newspaper-specific provisions under genera foreign investment policy

69.

70.

71.

72.

Abolition of all media-specific foreign ownership and control limitsin the
BSA islegidatively ssmple. Discontinuing the newspaper-specific provisions
under the Foreign Investment Policy is a policy matter at the discretion of the
Treasurer. The BSA provisions and newspaper-specific foreign investment
policy provisions have similar objectives, and it would be consistent to remove
them simultaneously.

As discussed above, repeal of restrictions under the BSA on foreign
investment will improve access to capital, increase the pool of potential media
owners and act as a safeguard on media concentration. Removing the foreign
investment constraints will open up the capital market for television
broadcasters and print media, improve access to technology and managerial
expertise, and, particularly in print media, increase the possibility of greater
diversity through new market entrants. The maintenance of arestriction on
foreign investment in the media sector is at odds with policies that encourage
international competition in other sectors of the economy.

Removing the restrictions on foreign ownership and control in the BSA would
also introduce consistency in the application of foreign investment regulation
in the media sector. Compliance costs for the industry would be reduced
through simplification of regulation and through removing the need to monitor
foreign interests for the purposes of compliance with the BSA.

With the removal of foreign ownership restrictionsin the BSA, Australia' s
general foreign investment provisions will govern foreign investment in the
media. These provisions apply across other sectors of the economy, including
some of equal or greater sensitivity or economic importance than television or
newspapers. For example, there are no specific limitations on foreign
investment in Australian commercial radio licences. Experienceintheradio
industry suggests that foreign investors increase the potential pool of media
owners, and create increased competition in the sale of licences.
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Consultation

73.

74.

All industry submitters to the March 2006 discussion paper were supportive of
the proposed changes for foreign investment rules, except News Limited,
which opposed ownership reform due to the lack of commercia opportunities
in relation to other elements of the media reform package.

Supporters of the proposed foreign ownership rule changes cited the benefits
they would bring to the Australian media and the Australian community
through increased access to foreign capital and an increased pool of potential
owners, acting as a safeguard to possible concentration of ownership through
new foreign entrants. Fairfax noted in its support that the proposed changes
would bring the regulation of foreign investment in the mediainto line with
regulation of foreign investment in other sectors.

Conclusion and Recommended Option

75.

76.

77.

78.

Option (@) isto make no change to the current regime, which imposes fixed
restrictions on foreign ownership and control of commercial television
broadcastersin Australia and prevents access to capital, expertise and
innovation. The current restrictions are limited to television and newspapers.

Option (b) provides for greater levels of foreign investment in Australian
media. While this approach offers improved flexibility from the current
regime, and easier accessto capital, it is not certain that this option would be
sufficiently attractive to foreign investors, and does not remedy the problems
of the current restriction.

Option (c) introduces more consistent and simplified regulation to foreign
investment. It opens access to foreign and domestic capital markets and
promotes greater diversity in ownership and control, subject to the operation
of the general foreign investment law. In simplifying regulation, it also
removes some compliance costs and improves Australia’ s attractiveness as a
sitefor investment. General foreign investment provisions would remain as a
safeguard of national interest.

The Bill will implement Option (c), asit facilitates access to foreign
investment and expertise in the Australian media sector, ensures |egislative
consistency and provides greater opportunity for diversity of opinion by
increasing the pool of potential mediainvestors.

I mplementation and Review

79.

Option (c) islegidatively simple to implement and involves removing the
following sections from the BSA:

e subsection 3(1)(d) of the BSA,;
e ss.57-58 (Division 4, Part 5) on the limitation on foreign control of
television for commercial FTA services,
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e s.109 (Division 3, Part 7) on foreign ownership limits for subscription
television broadcasting licences), and
e anumber of other consequential amendments.

Concomitant with these amendments, newspaper-specific provisions under
Australia’ s general foreign investment policy would be rescinded, and the
sector would be subject only to Australia’s general foreign investment policy
for sensitive sectors. Proposals by foreign interests to directly invest in the
media sector, irrespective of size, would remain subject to prior approval by
the Treasurer.?

Options — Cross media regulation

81.

82.

In seeking to address the problems of existing cross-media restrictions while
protecting media diversity, the Government has considered three main options:

e toretain the current legidative framework;

e toreplace the current framework with a qualitative mechanism of diversity
protection, by allowing exemptions to the existing regime subject to the
application of an assessment mechanism; and

o toreplace the current framework with a quantitative mechanism of
diversity protection, to allow exemptions to the existing regime subject to
aminimum number of media organisations remaining.

Another option, to remove all diversity protections from the media ownership
framework, was not considered in detail, given the Government’ s commitment
to the protection of diversity.

Impact Analysis

Option (a): to retain the current legidlative framework.

83.

84.

As indicated above, this approach would continue the negative impacts of the
current framework.

With the digitisation of production and distribution facilities, media
organisations around the world are under pressure to invest in new
technologies and to recoup that investment through efficiency savings. The
current cross media ownership restrictions limit the ability of media
companies to invest in different types of media services, and restricts the
corporate structure of media companies. An example of the disadvantages of
the current restrictionsis limitations on businesses achieving economies of
scope. The PC noted that although cross media restrictions do not prevent
media operators from purchasing different mediain different markets, the

Z«summary Of Australia’ s Foreign Investment Policy”, Australian Treasury, Jan 2006,
<http://www.firb.gov.au/content/_downloads/Genera_Policy Summary.pdf>, Attachment, p. 12.
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magjority of media organisations had not pursued this strategy to any marked
degree (with the exception of Southern Cross Broadcasting). Cross media
restrictions act as a significant deterrent to media organisations pursuing
economies of scope, an approach at odds with market and technology trends in
the media sector.

There are mixed views within the sector asto the source of other benefits from
cross-mediareform. Industry respondents to the PC Inquiry nominated
content sharing as one, but not the only, advantage of cross-controlled
companies. Cross-selling of advertising, cross-promotion of products and
services, and sharing of administrative and corporate functions, such as
marketing, have also been anticipated.” However, the actual extent of the
benefits remains unclear.

By restricting investment in certain combinations of media services but not
others, the regulatory framework also directs the market towards outcomes
that may not be the most economically efficient. The current approach isalso
inconsistent with the Government’ s competition policy, which requires that, as
far as possible, universal and uniformly-applied rules of market conduct
should apply to all market participants, regardliess of the form of business
ownership. While mergers and acquisitions are assessed on a case by case
basis under general competition law, the cross media provisions are applied
indiscriminately to mergers between certain types of media. Asthe PC noted
in its report, this approach ignores research into patterns of media
consumption, which indicates that mergers between newspaper groups and
commercial television licensees can have very different effects on different
audience segments’ access to a diversity of sources of information and
opinion.”

Retaining the cross-media provisions but changing the allowabl e percentage of
ownership and control is not considered as a separate option, as it does not
address the inherent structural problems of the current regime. Further, given
that there is no accurate measure of the influence of different media, it would
be difficult to set an appropriate level for ownership and control limits that
reflects the overarching goal of protecting diversity.

Option (b): to apply a qualitative test to media mergers and acquisitions.

88.

The issue of removing the current, flawed cross media legidative framework
while preserving its diversity objectives has previously been considered. Inits
2000 Report on Broadcasting, the PC recommended the eventual removal of
the cross media rules subject to certain conditions, including deregulation of
FTA broadcasting and changes to digital implementation. The PC concluded
that the current provisions of the TPA remained inadequate to address the
public interest considerations associated with media mergers because, inter
alia, it could not readily address the issue of diversity of sources of news and
opinion. The PC proposed the immediate implementation of a media-specific

2 For example, “Y ou say synergy, | say buzzword,” SMH 3 May 2005.
% Productivity Commission 2000, Broadcasting, Report no. 11, Auslnfo, Canberra, pp. 344-45.
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public interest test to be administered by the Australian Competition and
Consumer Commission (ACCC), acting after advice from the then-ABA. The
PC found that three key factors would need to be addressed prior to
implementation of the test: the definition of the test, the development of
guidelines and the designation of which sectors were to be covered.

The PC suggested that the media specific public interest test should address
the public interest in promoting diversity of ownership and diversity in sources
of opinion and information. While not articulating the elements of atest, the
PC pointed to the media-specific public interest test then used in the UK. The
then-UK Independent Television Commission (I TC) assessed applications for
merger approval on a case-by-case basis. In that process, the ITC was
required to consider: promotion of plurality of ownership and diversity of
sources of information and opinion; possible economic benefits from the
merger; and the overall effect on the market or markets.

Some submissions to the Government’ s media reform discussion paper noted
that a“voices’ test such as the proposed five/four test would not be adequate
protection for diversity because all operators would be treated as being
equivalent regardless of size or perceived influence. The Communications
Law Centre (CLC) report Content, Consolidation and Clout, released in early
2006, advocates a qualitative test which would focus on identifying “the
mergers that matter”.* The CLC suggests that the ACCC should be
responsible for first assessing the entire Australian media market, and then
making decisions on proposed mergers on the basis of the principal sources of
local news, other forms of news and local information, and local advertising,
and opposing mergers in areas where there is a small number of “genuine
sources’ of such content. The CLC also notes that if the ACCC was unable to
adequately test the effects of a merger on alocal market for news, then there
must be a media-specific public interest test implemented along the lines of
that proposed by the Productivity Commission in its 2000 report. DMG'’s
submission made similar points about the voices test not recognising the
varying levels of influence of different voices, and proposed an aternative
“real voices’ test, although DM G’ s submission did not outline how their
proposed test would work.

The Government disagrees with such views. The fundamental problem of a
qualitative mechanism such as a media-specific public interest relates to its
subjectivity. Asanumber of industry participants, and the PC itself
acknowledged, there are no generally accepted methods for measuring
diversity or plurality, or related parameters such as media concentration or
share of voice, across different media markets. Asaresult, the criteriathat
would be used in ng the public interest impact of a media merger would
inevitably require a high degree of subjective judgement by a single individual
or group of individuals (the regulator, the relevant Minister, or through the
relevant legal framework, the judiciary). For example, the ‘diversity index’
used by the Federal Communications Commission in the US as an analytical

% Communications Law Centre: Content, Consolidation and Clout, 2006, pp. Xxii-xxiii.
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tool in the early 2000s was strongly criticised as not giving proper weighting
to the relative influence of different media— again reflecting the need for
subjective judgements.

This subjectivity has two significant concerns. Firstly, such atest would
create uncertainty for the industry, as the outcome of the test, and its
consequences for mergers and acquisitions, would be dependent on subjective
factors. Thiswould therefore replace the certainty and clarity — even if
restrictive — of the current regime with a fundamentally uncertain and
unpredictabl e assessment framework.

Secondly, public confidence in the objectivity and efficacy of media diversity
protections would be dependent on the subjective judgement of the regulator
or Minister. Mediamergers and acquisitions are likely to attract considerable
public and industry interest, with consequent attention on decision-makers at
all stages of their assessment. Perceptions that assessments are dependent on
subjective decisions may erode public confidence in the objectivity and
transparency of such a system.

It may be argued that the TPA, by prohibiting transactions that substantially
lessen competition, requires the ACCC to undertake a qualitative assessment
of mergers similar to that proposed by some partiesin relation to media
diversity; thisis particularly the case where the ACCC considers authorising
mergers that would substantially lessen competition on the basis that the
merger isin the public interest.

The ACCC’ s assessment of the impact on competition of mergers uses arange
of widely-understood analytical tools relating to issues such as substitutability
of products, barriersto entry, levels of market concentration, market growth
and levels of vertical integration. Central to such assessmentsis a capacity to
define amarket. Market definition in relation to some media products
(advertising, content) isrelatively straightforward; however market definition
in relation to the key element of media diversity, news and information, is
problematic given news and information are not traded between consumers
and media organisations except in rare circumstances. An assessment of the
impact of media mergers on news and information therefore cannot rely on the
tools employed to assess the competitive impacts of mergers.

Option (c): to alow exemptions to the existing regime subject to a quantitative mechanism.

96.

The Government has proposed that cross media mergers and acquisitions
would be permitted, subject to there remaining a minimum number of
independent commercial media entities in the relevant market (proposed to be
four in regional markets, five in mainland capitals). Thislimit would bein
addition to existing limits relating to television and radio licences. Thiswould
ensure that there are a minimum number of commercial media platforms
(supplemented by other platforms, such as national broadcasters, pay TV,
community broadcasters, Internet and non-local newspapers) through which
information, entertainment and opinion can be obtained. The Government has
also proposed that mergers be limited to 2 out of 3 of the regulated platforms.
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Thiswould not provide an additional limit beyond that provided by a
minimum number of independent commercial media groups, but rather restrict
the types of mergers that could occur, preventing a three-way media entity
from being created within asingle licence area.

The key benefit of a quantitative mechanism isthat it uses establish clear,
numerical limits on ownership in the media sector, preventing transactions that
led to adiminution of separately-owned firms below that limit. This provides
an objective and transparent framework to protect media diversity. Itisaso
consistent with other numerical ownership restrictionsin the BSA, which
relate to television and radio licence limits and a national television reach
limit.

However, such amechanismis likely to prevent any mergers in many regional
markets where the number of separate media organisationsis already at four,
or in some marketsisless. In markets where the current number of separate
media organisationsis four or less, no mergers would be permitted unless a
new entrant increased the number of media groups.

Provision for arequirement for a minimum number of media organisations
could be introduced via amendments to existing legislation. The minimum
number of media outlets would be calculated using the relevant commercial
radio broadcasting licence areas, as they more closely reflect the influence of
the relevant radio services or newspapers than television licence areas, which
can be highly diverse in geographies and communities.

Issues relating to regional media services are addressed separately below.

I mpacts

101.

102.

The effect on the structure of the Australian media of allowing exemptions to
the cross-media regime together with repeal of foreign ownership and control
restrictions is difficult to quantify as relevant assets have not recently been
made available in an international market or a comparable investment climate.
The change in market outlook for the communications sectorsin April 2000
(the time of the *dotcom crash’) and its recent recovery is evidence of the
difficulty of predicting how the market will develop. Therewas also a
significant increase in the value of media stocks (between 20% and 60%)
following indications in 2004 that the Government would obtain control of the
Senate, although most of these gains have since dissipated and normal cyclical
and performance factors have reasserted themselves.

Amendments to the current foreign and cross media ownership rules would be
expected to facilitate some consolidation amongst Australian firms through
acquisition. However, new foreign entrants would be expected to increase
diversity and competition, and there is the potential for new entry in changes
to the digital broadcasting regulatory framework in relation to datacasting.

The primary types of media transactions that commentators have speculated on
have been:
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o theentry of new newspaper owners in metropolitan single newspaper
markets;

e purchase of existing newspapers by television networks or vice versa;

e acquisition of radio networks by television networks; and

e mergers between regiona media groups.

Of the three sectors currently regulated under cross mediarules, the radio
sector has the greatest potential for consolidation. There are a greater number
of potential commercial radio licences compared with commercial television
broadcasting, and no national reach limit. However, licence limits, and the
emergence of Macquarie Regiona Radioworks as the largest regional radio
owner, may place practical constraints on significant structural change.

M etr opolitan impacts

104.

105.

In metropolitan areas, requiring a minimum of five media groups strikes a
balance between setting too high a threshold, which would enable only a small
number of mergers to occur, and undermining diversity by establishing too
low athreshold. In Sydney and Melbourne, due to the operation of the radio
licence limits, there must be a minimum of six media groups. A minimum of
five media groups will permit several mergers in Brisbane, Adelaide and
Perth; however, it should be noted that as a consequence of common
ownership of assetsin the capital cities by large media companies (the three
metropolitan television networks, News Ltd, ARN, DMG, Austereo, Southern
Cross and, to alesser extent, Fairfax), mergers undertaken based in the
dominant Sydney and Melbourne markets will lead to consequential mergers
in the smaller capitals.

Establishing a minimum of six groups would in effect place the other capitals
on the same footing as Sydney and Melbourne, despite the much larger size of
the latter two markets. Due to the common ownership of metropolitan assets,
aminimum of six may prevent mergersin Sydney and Melbourne markets
without divestiture of major assets to ensure that merged entities comply with
aminimum requirement of six groups in markets such as Adelaide or Perth.
Establishing alower minimum, for example of four media groups, would in
the Government’ s view undermine diversity of ownership in the largest and
most important media markets.

Regional impacts

106.

In establishing alower minimum number of media groups in markets outside
mainland State capitals, the proposed amendments recognise the differing
characteristics of metropolitan and regional markets. By requiring a minimum
of 4 media groups, the proposed amendment would set alower threshold in
regional licence areas, in recognition of the more concentrated state of regional
markets. However, the minimum remains sufficiently high to prevent mergers
in most regional markets. Attachment B demonstrates how a minimum of 4
media groups acts as a break point separating larger regional centres from the
majority of regional licence areas. A minimum of four media groups will
ensure that 64 per cent of regional radio licence areas would be unable to bear
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any mergers without a new entrant.

107. AsAttachment B demonstrates, setting a minimum of five media groups
would prevent mergersin all but nineteen regional markets, effectively
preventing regional media companies from accessing the benefits of media
ownership reform. A reduction of the minimum to three would, in the
Government’ s view, represent an unacceptable loss of diversity of ownership
and, potentially, services.

Financial impacts

108. Reflecting the nature of broadcasting regulation and associated high barriers to
entry, Australian broadcasters are generally highly profitable, with
commercial radio and television licensees regularly achieving profit levels of
between 15-25% of expenditure.?’ Reflecting the highly concentrated nature
of regional markets, regional media companies tend to make lower actual
profits but obtain higher profits as a proportion of expenditure.

109. Asdiscussed above, the benefits of cross-media ownership reform, while
unclear at thistime, are likely to be obtained primarily from reduction in
expenditure. Figuresfor television and radio licensee and newspaper
expenditure in recent years provide an indication of the scale of benefits to be
obtained from even relatively small reductions in expenditure.

TV Expenditure $m Radio expenditure $m

Metro Regional Metro Regional
2004/05 | 2851.60 533.2 221.9 221.9
2003/04 | 2549.40 487.6 235.9 235.9
2002/03 | 2392.20 468 197.8 197.8
2001/02 | 2306.80 426.4 194 194
2000/01 | 2309.00 421.7 186.5 186.5

110. While newspapersin general do not generate as consistently high levels of
profit:expenditure as commercia broadcasting, both metropolitan and regional
newspapers would also obtain significant benefits from any reductionsin
expenditure that may arise from mergers with other media groups.®

%" Data obtained from Australian Communications and Media Authority, "Commercial Television and
Radio Broadcasting Financial Results 2004-05", Australian Communications and Media Authority,
June 2006.

% Data obtained from company annual results.
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Newspaper Profit and Expenditure
APN Rural Press Fairfax
Expenditure | Profit | Expenditure| Profit | Expenditure| Profit
2004/05 1227.35 | 149.66 458.70 112.80 1632.10 [ 259.70
2003/04 1154.60 | 128.27 428.01 87.11 1575.40 [ 276.00
2002/03 1063.16 | 103.55 400.57 68.41 1100.50 [ 125.50
2001/02 981.56 | 90.18 387.91 53.75 1107.60 [ 53.70
2000/01 550.52 | 48.17 413.52 24.90 1201.50 [ 128.10

Compliance costs

111.

112.

113.

114.

Compliance costs relating to the different options considered in this Statement
cannot be modelled at this point. However, a number of conclusions may be
made given the likely impact on media companies of different arrangements.

In relation to foreign ownership amendments, compliance costs — chiefly the
cost associated with notification of investment proposals to the Foreign
Investment Review Board —will remain the same as under current
arrangements. To the extent that the removal of foreign investment
restrictions encourages higher levels of foreign investment, industry as a
whole will generate a higher level of costs.

In relation to cross-media ownership changes, there would be significant
differences in the compliance costs of different approaches. Compliance costs
for aqualitative mechanism are potentially very high. High profile mergers
which have been considered by the ACCC in the past have demonstrated the
extent to which even arelatively well-established and widely-understood
assessment process like the ACCC’ s assessment of the impact of mergers on
competitions can require extensive document preparation and legal costs,
while both the outcome and the duration of such a process remains uncertain,
potentially leading to costs for merger parties associated with financing.

When amerger is contested (e.g. a hostile takeover), the uncertainty of such an
assessment process, and compliance demands on associated parties
(particularly legal costs) will be significantly increased by the capacity of
takeover targets (and, potentially, other competitors) to contest elements of the
qualitative assessment process through various appeal avenues.

Compliance costs of a quantitative mechanism will depend on the type of
mechanism established by Parliament. However, akey benefit is that
companies will be able to determine, without cost, whether a merger or
transaction will be compliant, which is not possible under a qualitative
approach without meeting a potentially significant compliance burden. Itis
likely that there will be legal, documentation and compliance costs associated
with meeting the ACMA'’ s requirements in relation to the 5/4 test, but they

will be similar to costs currently borne by companies undertaking media
transactions in relation to compliance with the existing reach and licence limits
of the BSA.
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Timing

115. Two options for timing of the media ownership proposals have been
considered: implementation in 2007, or implementation simultaneous with
switchover to digital broadcasting (expected 2010-12).

116. Should the proposals be implemented in 2007, they would provide industry
with access to the benefits of aliberalised ownership regime discussed in this
Statement, allowing the development of more efficient media companies, able
to take advantage of economies of scale and scope through combinations of
‘old’ and ‘new’ media.

117.  Should the changes be implemented at the same time as digital switchover
then the benefits outlined above would obviously be delayed until 2010-12.
The extent to which the consolidation permitted under the proposed media
ownership changes would be offset in 2010-12 by greater levels of media
diversity vianew servicesis currently unclear. Following the changesto the
digital broadcasting regulatory framework currently also under consideration,
there may be greater levels of media diversity through established datacasting
services, a possible fourth commercial television network, and potentially
greater diversity of content available viamultichannelling. However, itis
difficult to predict what will be available at that time, and what the effect of
these new services will be on the types of content available to audiences
(including regional audiences), the profits of existing media companies and the
role of regulators.

Consultation

118. Sinceitsinception in 1987, the cross media ownership and control regime has
been the subject of considerable debate. Since 1996, the Government has
consistently received representations from stakehol ders, including industry,
community representatives, and regul ators.

119. A maority of submissions to the March 2006 media reform discussion paper
from companies in traditional media industries supported the proposed reforms
to cross mediarules. PBL supports the proposed changes, saying that cross-
media rules should be repealed in their entirety but that the proposed regime is
preferable to the existing restrictions. Ten, Fairfax, Austereo and Southern
Cross Broadcasting strongly support the proposals. However, several industry
stakehol ders supported the proposal's but suggested different approaches.

120. DMG, asdiscussed above, supported the 5/4 test but proposed a “real voices”
test, although it was unclear from their submission how this would work; the
A confidential industry submission suggested that the proposed “voices’ test
did not provide adequate protection for diversity, and that a more sophisticated
mechanism was required. Other submitters suggested that local non-
associated newspapers and community radio/tel evision should be counted as
separate media groups for the purposes of the test because of the significant
local content they provide, and because it would expand the otherwise limited
scope for cross-media transactions in many regional areas.
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News Limited was among the few submitters who opposed the proposed
changes to cross mediarules, suggesting that it would artificially alter the
value of FTA television assets by allowing greater competition for the same
pool of assets. News stated that it could not support the proposalsin the
absence of afourth FTA licence. Some regional radio groups were opposed to
the changes, suggesting that allowing the creation of economies of scale and
scope would lead to the dominance of markets by one company, less diversity
of opinion on local matters, increased advertising rates, loss of local
employment and less incentive to maintain services.

Conclusion and Recommended Option

122.

123.

124.

125.

Option (@) proposes that no change be made to the current regime. Although
diversity objectives of the current framework remain valid, it is doubtful that
this approach is the most efficient, or effective, means of achieving these
objectives given its limited scope and lack of flexibility in responding to new
technological or commercia devel opments.

Option (b) provides for exemptions to the existing regime subject to a
gualitative test such as a media-specific public interest test. Such atest would
not provide certainty or transparency for either for the industry or for the
public, asit would rely on the subjective judgement of the regulator or other
party charged with making the assessment.

Option (c) provides for exemptions to the current regime, providing there
remains a minimum number of media organisations in each market.
Quantitative ownership limits are the most effective and least problematic
means of ensuring diversity of content. A quantitative mechanism provides
greater certainty for industry, and permits the Parliament to establish a
threshold for ownership which it regards as the minimum to maintain diversity
in most markets and circumstances.

The Bill implements Option (c), as it introduces a greater measure of
flexibility into the regulatory regime, while at the same time guaranteeing
diversity of ownership and opinion in most markets.

Implementation and Review

126.

An implementation issue relates to the location of the cross media exemption
mechanism. It is proposed that the exemption mechanism be included in the
BSA, under which it would be administered by the ACMA, rather than the
TPA (in which case, the ACCC would implement the exemption mechanism,
along with assessments arising from s.50 of the TPA). While there are
process-rel ated benefits to co-locating the exemption mechanism with
competition policy provisions, it isintended to serve the diversity objective of
the BSA. Sections 62-65 of the BSA enable the ACMA to require ownership
and control notification of the three main kinds of commercial media
(newspapers, radio and television). Further, the ACMA has expertisein
relation to issues arising from the implementation of ownership restrictions,
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and the BSA has the additional benefit of allowing for specific requirementsto
be placed on broadcasters as licence conditions, and the ACMA also has
capacity under s.67 of the BSA to approve temporary breaches of the cross-
media and licence ownership restrictions which may be useful to media
companies considering mergers which may require divestment of assetsin
some markets. On this basis, the ACMA is recommended to oversee and
monitor an exemption mechanism.

Given the quantitative approach employed in the Government’s preferred
option, it is conceivable that the proposed reforms to media ownership
regulation will initiate a “race for the threshold” in those markets where the
number of separate media organisations is greater than the proposed limit of
five in metropolitan areas and four in regional markets. In such
circumstances, it is expected that media organisations will seek to use the new
framework in their own interests to the maximum extent possible, both in
pursuing and potentially avoiding acquisitions.

To address this, the ACMA will maintain a Register of Controlled Media
Groups identifying the ownership and control of media groups in each licence
area, relying on the control notification requirements of ss 62-65.. A person
who undertakes a transaction (whether cross-media or not) that breaches the
BSA will be guilty of an offence, and may be ordered by the ACMA to divest
licences or newspapers to return to compliance with the BSA. The Register
will enable industry and the community to identify who controls commercial
radio and television licences and Associated Newspapers in each licence area.

ASSOCIATED MEASURES

129.

As part of reforms to the cross-media and foreign ownership restrictions, the
Government is proposing severa related reforms designed to address specific
mediaissues. These are:

a. arequirement that three-way cross-media mergers (involving a
commercial television and commercial radio licence and Associated
Newspaper) in regional licence areas obtain clearance from the ACCC as
to its compliance with the TPA;

b. adisclosure requirement for the broadcasting or publishing of matter
relating to a cross-controlled media organisation, and

c. theexemption of non-Broadcasting Services Band (BSB) broadcasting
services from the operation of the cross-media provisions at the same time
as commercial BSB broadcasting services and newspapers are
provisionally exempted. Non-BSB licences would remain subject to
general competition law and the Foreign Investment Policy provisions
relating to ‘ sensitive sectors’, but would not be subject to rules such as the
licence area ownership limits or the 75 per cent audience reach restrictions.

Disclosure requirement

130.

During previous consideration of cross-media reform, stakeholders expressed
concern about the potential for conflicts of interest to occur in news reporting



131.

132.

32

and commentary in the event of greater consolidation of media.

The Government considers that the concern is avalid one, and accordingly
proposes an obligation on commercial television and radio broadcasters and
newspapers to disclose a cross-mediarelationship at the time they broadcast or
publish matter, other than advertising matter, that is wholly or partly about the
business affairs of a cross-controlled media organisation.

Such an obligation will place some compliance obligations on media
companies, to the extent that such disclosure is not currently undertaken (it is
currently common practice in quality print media). It will also impose
monitoring and enforcement obligations on the ACMA. However, in the
Government’ s view, a disclosure requirement will be valuable in providing
comfort as to the impact of media ownership reforms on the accuracy of news
and information.

Non-BSB services

133.

It is also proposed to amend the BSA so that commercial broadcasting services
provided via means other than the broadcasting services bands (BSBs) are
exempt from the current ownership restrictions. Non-BSB commercial
television licences are subject to the same moratorium as BSB commercial
television licences, which endsin 2007. Non-BSB services are also subject to
the same ownership restrictions as BSB services, even though they do not have
the same influence as other media. The current laws thus potentially restrict
the ownership of new forms of broadcasting, including satellite broadcasting.
The restrictions on non-BSB services should therefore be removed to further
promote diversity in broadcasting.
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Attachment A (to RIS Part 1)
Australian media companies

The main metropolitan media companies and their assets are:

Company Television assets Radio assets Newspaper assets
Fairfax Nil Nil Sydney Morning Herald (Syd)
The Age (Mdl)
News Limited Nil Nil The Daily Telegraph (Syd)
The Herald-Sun (Mel)
The Courier Mail (Bris)
The Advertiser (Ade)
PBL Nine Network in: Nil Nil
Sydney
Melbourne
Brisbane
Seven Seven Network in: Nil Nil
Sydney
Melbourne
Brisbane
Adelaide
Perth
Ten Ten Network in: Nil Nil
Sydney
Melbourne
Brisbane
Adelaide
Perth
Austereo Nil Licencesin: Nil
Sydney
Melbourne
Brishane
Adelaide
Perth
ARN Nil Licencesin: Nil
Sydney
Melbourne
Brisbane
Adelaide
DMG Nil Licencesin: Nil
Sydney
Melbourne
Brisbane
Adelaide
Perth
Macquarie Radio Nil Licencesin: Nil
Network Sydney
WA Newspapers Nil Nil The West Australian (Per)
Southern Cross Nine-affiliated station | Licencesin: Nil
Broadcasting in Adelaide Sydney
Melbourne
Brisbane
Perth
WIN Nine-affiliated station | Nil Nil
in Perth
Grant Broadcasters Nil Licencein Perth Nil




The main regional media companies and their assets are:

Company | Television assets Radio assets Newspaper assets
APN Nil Nil Newspapersin Qld and NSW
Rural Press Nil 9licencesin Qld and SA Newspapersin ACT, NSW, Vic &
Tas

WIN Nine-affiliated 1 licencein Wollongong Nil

network in ACT,

NSW, Qld, SA,

Vic & Tas
Prime Seven-affiliated 6 licencesin Qld Nil

network in ACT,

NSW, Qld, Vic &

WA
Southern Cross Mostly Ten- Metro only Nil
Broadcasting affiliated network

in ACT, NSW, NT,

Qld, SA, Vic &

Tas
Grant Broadcasters Nil 17 licencesin NSW, NT, Nil

SA, Vic, Tas & WA

West Australian Nil 8 licencesin WA only Kalgoorlie Miner
Newspapers
Broadcast Operations Nil 32 licencesin NSW & Qld Nil
Group
Macquarie Regional Nil 85 licencesin NSW, Qld, Nil

Radioworks

SA, Vic, Tas & WA
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Attachment B (to RIS Part 1)
Radio licence areas and media groups

There are currently 99 radio licence areas (not including remote licence areas) and 27
TV licence areas. The table below lists the number of media groups in the 99 licence
areas; it excludes remote licence areas as well as licence areas adjacent to mainland

State capitals which receive capital city newspapers and broadcasts.

Metropolitan Large Regiona Smaller Regional
Sydney (12) Cairns (7) 1. Albany (4)
Melbourne (11) Geelong (7) 2. Alice Springs (3)
Brisbane (10) Newcastle (7) 3. Armidale (4)
Adelaide (7) Mackay (7) 4. Atherton (4)
Perth (8) Nambour (7) 5. Bega(4)
Albury (6) 6. Bridgetown (3)
Ballarat (6) 7. Broken Hill (4)
Bundaberg (6) 8. Bunbury (4)
Canberra (6) 9. Burnie(4)
Dubbo (6) 10. Carnarvon (3)
Gold Coast (6) 11. Charleville (3)
Gympie (6) 12. Charters Towers (4)
Maryborough (QId) (6) 13. Colac (4)
Mildura (6) 14. Cooma (4)
Orange (6) 15. Darwin (4)
Rockhampton (6) 16. Deniliquin (4)
Shepparton (6) 17. Devonport (4)
Toowoomba (6) 18. Emerald (4)
Townsville (6) 19. Esperance (3)
Bathurst (5) 20. Geraldton (3)
Bendigo (5) 21. Goulburn (4)
Coffs Harbour (5) 22. Griffith (4)
Gosford (5) 23. Gunnedah (4)
Grafton (5) 24. Hamilton (4)
Hobart (5) 25. Horsham (4)
Lismore (5) 26. Innisfail (4)
Tamworth (5) 27. Inverell (4)
Wagga Wagga (5) 28. Kalgoorlie (4)
Warrnambool (5) 29. Karratha(3)
Wollongong (5) 30. Katanning (3)
31. Kempsey (4)
32. Kingaroy (4)
33. Launceston (4)
34. Lithgow (4)
35. Longreach (3)
36. Mandurah (3)
37. Margaret River (2)
38. Maryborough (Vic) (4)
39. Merredin (3)
40. Moree (4)
41. Mt Gambier (4)
42. Mtlsa(4)
43. Mudgee (4)
44. Murray Bridge (4)
45. Murwillumbah (4)
46. Muswellbrook (4)
47. Narrogin (3)
48. Northam (4)
49. Nowra(4)
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50.
51.
52.
53.

55.
56.
57.
58.
59.
60.
61.
62.
63.

Parkes (4)

Port Hedland (3)
Port Lincoln (3)
Port Macquarie (4)
Port Pirie (3)
Queenstown (3)
Riverland (3)
Roma (3)
Sde(4)
Scottsdale (3)
Swan Hill (4)
Taree (4)
Wangaratta (4)
Warragul (4)

Y oung (4)
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Part 2: Regional media services

Background

Television

134.

Radio

135.

There are 38 commercial television licensees outside the mainland State
capitals. Control of these licences is dominated by three major regional
television broadcasting groups: WIN Corporation (which also owns half of
SPT, owner of NBN), Prime Television, and Southern Cross Broadcasting
(SCB). The Seven Network also owns licencesin regional Queensland and
the Nine Network owns alicence in Darwin. Imparjaprimarily provides
services to remote communities.

There are 218 commercial radio licences outside the mainland State capitals.
Including joint ventures, the major regional radio licensees are Macquarie
Regiona Radioworks (85 licences), Super Radio Network (31), Grant
Broadcasters (20) and ACE Broadcasters (13). 74% of regional markets are
radio monopolies; all but two of the remainder are duopolies.

Newspapers

136.

There are Associated Newspapers (which are papers regulated under the cross-
media provisions of the BSA®) in 35 regional radio licence areas. Two-thirds
of these are controlled by either APN (13) or Rural Press (11); another 6 are
controlled by News. APN and Rural Press also publish large numbers of non-
daily titles.

Advertising

137.

138.

Regional radio advertising is dominated by the Regional Radio Bureau
(established by RG Capital and DMG and now owned by MRR) which
manages advertising for both MRR and alarge number of non-MRR stations.
According to press reports, RRB represents 149 licences or approximately
three-quarters of the regional radio market.

In 2005 Radio Sales Network was established by Grant Broadcasting to serve
smaller licensees. The group includes the Caralis Group, the Capital Radio
group and Grant Broadcasters. Thereislittle overlap between the groupsin
terms of stations represented.

2 A newspaper is entered into the Associated Newspaper register as being associated with one or more
licence areasif ACMA is satisfied that at least 50 per cent of its circulation is within that licence area
and, in the case of commercial radio licence areas, the circulation of the newspaper within that licence
areaisat least 2 per cent of the licence area population. The newspaper must be in the English
language, be published on at least four days each week, and at least 50 per cent of its circulation must
be by way of sale.
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The main companies operating in regional media are listed at Attachment A.

Non-commercial services

140.

141.

The ABC has 55 Local Radio stations outside Brisbane, Sydney, Melbourne,
Adelaide and Perth, including in al larger and many medium-sized regional
markets.

There are more than 160 non-indigenous community broadcastersin regional
licence areas. Nearly 80% of regional licence areas have at least one
community radio licensee. All larger regiona markets and nearly all medium-
sized markets have community radio services. The majority of licence areas
without a community broadcaster arein WA or SA.

Regulatory requirements

142.

143.

144.

145.

The provision of ‘appropriate coverage of matters of local significance’ isone
of the objects of the BSA (s. 3(Q)).

Under s.8(2)(a) of Schedule 2 of the BSA, commercial radio broadcasters are
required to:

provide a service that, when considered together with other
broadcasting services available in the licence area of the licence
(including another service operated by the licensee), contributes to the
provision of an adequate and comprehensive range of broadcasting
servicesin that licence area.

Following the cessation of some television news services by Prime and
Southern Cross Broadcasting in 2001 and a subsequent investigation by the
then-Australian Broadcasting Authority (ABA), the ABA exercised its power
under s.43 of the BSA to amend commercial television licence conditionsin a
number of regional markets. Since 1 February 2004, commercial television
broadcasters in regional Queensland, northern NSW, southern NSW and
regional Victoria have been required to provide minimum levels of local news
and regional programming broadly equating to 60 minutes of local news or
120 minutes of regiona programming per week.

In April 2003, the then Minister issued a Direction to the ABA (Australian
Broadcasting Authority (Revisiting Radio LAPSs) Direction No.1 of 2003) that
required the ABA to consider varying alicence area plan when certain
conditions were met following a change of commercial radio licence
ownership or control. If the ABA found that, at any time up to 3 years after
divestiture, the program format of the service changed from one of broad
appeal to one of more limited appeal, and this change had reduced the number
of services of broad appeal in alicence area, it would be required to consider
varying the licence area plan for the allocation of a new commercial radio
broadcasting licence.
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PROBLEM

146.

147.

148.

Levels of localism have been an ongoing concern for communities in regional
Australiafor severa years. In recent years, there has been a general reduction
in the level of local programming on both television and radio in many
regional markets. Thistrend appears to be afunction of two broad
developments:

e regional broadcast markets have been the subject of ownership
consolidation over recent years, with new owners seeking to achieve cost
efficiencies; intelevision, in particular, this led to some reduction in the
provision of different local news servicesin local markets with larger
regional licence areas; and

e theintroduction of digital broadcast technology has allowed efficiencies to
be achieved through the centralisation of news broadcast production. A
number of television and radio networks now broadcast, or at least
coordinate the production of, news programs and other content from a
single location or several hubs.

The level of local content on regional commercial radio services was the
subject of Local Voices: an Inquiry into Regional Radio, by the House of
Representatives Standing Committee on Communications, Transport and the
Arts, chaired by the Member for Hinkler, which reported in September 2001.
Thisinquiry identified concerns arising from levels of consolidation of
ownership in the regional radio industry, the loss of independently owned
local stations and an increase in networked, pre-recorded, automated and
syndicated programming.

The ABA’s 2002 investigation® into local content on regional television found

that:

e there had been an overall increase in the quantity of local news broadcast
in the markets investigated but there had been a decline in competing
sources of news since the mid-1990s;

e there had been asignificant decline in local information (other than news)
broadcast in the four aggregated markets since aggregation;

o that there were legitimate community concerns in the investigated markets
that there was alack of diversity in broadcasts of matters of local
significance by commercial televisions licensees in those markets;

o that there was alack of competition in delivering local news and
information;

e that some regional commercial television broadcasters were not
sufficiently responsive to audience needs for local content, particularly
programs about matters of local significance;

e compliance by regional commercial television broadcasters in the four
aggregated licence areas with the statutory conditions relating to local
content had not, of itself, resulted in the achievement of objects of the Act.

% Adequacy of local news and information programs on commercial television services in Regional
Queensland, Northern NSW, Southern NSW and Regional Victoria, ABA, August 2002.
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149. A survey conducted for the Community Broadcasting Association of Australia
in 2004 indicated that community broadcastersin regional Australia
consistently attracted audiences due to their provision of local news and
information and (to a lesser degree), the opportunity to hear local voices and
personalities.®

150. Anindependent study by the Communications Laws Centre in 2006, has
separately identified concerns:

For broadcast media, while thereis a small number of dynamic local
radio and television services, national syndication of programming
and low production standards mean that regional communities more
often see television and radio — with the exception of the ABC — as
entertainment media rather than sources of serious news and current
affairs... Residents of all locations point to the lack of coverage of
major local issues... In some locations, citizens have no confidence in
the capacity of local media to fulfil the traditional role of monitoring
the political sphere and exposing corruption.®

151. Theremoval of cross-media ownership restrictions (see separate Regulation
Impact Statement) may also lead to the diminution of levels of local content.
Cross-media companies operating in a number of different licence areas and
across two or three media may also lead to reductionsin local content as such
firms, perhaps based in metropolitan areas, focus on other operational areas.

152. Thisconcern was expressed by the Communications Law Centre, which stated
that “we fear that partnerships between the only real sources of local news will
have the opposite result [to raising the standard] — that standards will
decline.”* It was also expressed in several submissions to the Government’s
media reform discussion paper. The Independent Regional Radio group noted
that both current levels of content and future levels following cross-media
mergers would be unacceptable:

whileit istrue that local content would probably be reduced
substantially if and when a member station of IRR were taken over by
certain other operators, the fact is that for the rest of the regional

3 Community Radio National Listener Survey — Summary Report of Findings prepared by McNair
Ingenuity Research Pty Ltd for the Community Broadcasting Association of Australia. The reasons
cited by community radio users were:

Region Local Information/ L ocal voices/local
News (%) per sonalities (%)

National non-metro 58 43

NSW non-metro 63 44

Victoria non-metro 66 39

Queensland non-metro 46 39

South Australia non-metro 69 49

Western Australia non-metro 57 61

¥ Communications Law Centre: Content, Consolidation and Clout, 2006, p. Xxiv.
% Communications Law Centre: Content, Consolidation and Clout, 2006, p. 169.
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commercial radio industry this horse has already bolted. Thereare
many instances of dissatisfaction in regional markets where local
announcers have been sacked, programs emanate from some remote
centre, local place names are incorrectly pronounced, weather
information does not accord with what listeners can see for
themselves, and local news and |ocalism generally have been ignored.

Regional radio operator Grant Broadcasters observed “merged entities will be
seeking the efficiencies promised by the merger... These efficiencies will be
sought at the cost of localism.”

Impact of emerging media technologies

154.

155.

156.

A number of new media technologies have emerged in the last decade, and
online content has now become established as a significant industry and source
of news and information, including audio-visual material, in itsown right. 3G
telephony content is also maturing into an established market, and a number of
other emerging technologies also provide the means for the provision of news
and content, including IPTV, weblogging, podcasting, and forms of digital
broadcasting such as datacasting and mobile television. All of these offer the
potential for alternative means of delivery of news and information to regional
communities that may offset declinesin local content in the regulated media of
commercial television and radio.

However, two issues prevent new media forms from offering significant levels

of local content at thistime:

e many regional communities, and particularly smaller communities, have
lower levels of communications infrastructure or services than
metropolitan areas and lower levels of new media technology usage,
meaning that the traditional, regulated platforms of commercial television
and radio and Associated Newspapers are relatively more important than
In metropolitan areas,

e while new mediaincreases the availability of national and international
news, information and comment, local news and information requires local
news-gathering infrastructure and personnel, which is costly and unlikely
to be established by new media service providers (which generally rely on
traditional mediafor news and information).

Online services do provide regional communities with greater capacity to
interact, especially across great distance. For example, ABC Local Radio
stations also provide arange of online services that provide aform of
combined community “bulletin board” and forum for discussion of relevant
local issues. However, the originating, production and dissemination of news
and information in regional areasis dominated by traditional media.

OBJECTIVES

157.

It isa Government priority to ensure that the liberalisation of the media
regulatory framework does not lead to further reductionsin local content on
commercial television or commercial radio and that, where possible, concerns



158.

42

about diminishing levels of local content should be addressed within aflexible
regulatory framework. The Government intends to ensure that, should cross-
media regional media companies emerge following the removal of cross-

media restrictions, such companies, which will be operating across a number
of markets and multiple media, continue to provide adequate local servicesto
each licence areain which they operate.

However, the Government recognises that the imposition of greater regulatory
requirements on regional broadcasters would involve additional costs. The
capacity of the regional media sector (particularly regional radio, the least
profitable of the regulated media sectors) to meet additional obligationsis
ultimately linked to its commercial viability, including its capacity to achieve
the economies of scale and scope that cross-media mergers can provide. The
Government seeks to balance these competing considerations when
considering whether additional requirements such aslocal content
requirements might be reasonably required.

OPTIONS

Television

159.

160.

161.

162.

In seeking to address concerns about local content on commercial television in

regional licence areas, the Government has considered two main options:

e impose additional requirements to those currently imposed by the ACMA,;
or

e retain existing requirements.

In the Government’ s view, there is no clear case for adding to the
requirements imposed by additional television licence conditions imposed by
the ACMA. A recent audit by the ACMA of television licensee compliance
with the requirements showed that all broadcasters were meeting the minimum
level, and in many cases substantially exceeding it. The Communications Law
Centre' s study of regional media, which was generaly critical of the
Government’ s approach to broadcasting regulation, conceded that the
requirements had had some success in increasing the coverage of matters of
local significance by regional television broadcasters.®

Given the demonstrated effectiveness of the current requirements, it is not
proposed to impose additional requirements to those currently in place.
However, the Government will formalise the existing licence conditions
(which have been imposed by the ACMA using its discretionary powers) by
amending the BSA to require the ACMA to impose such licence conditions on
regiona television licensees (although the actual level of local content
required will be left to the ACMA’s determination).

In addition, as proposed in the Government’ s media reform discussion paper,
the requirement for licence conditions will be extended to regional

% Communications Law Centre, Content, Consolidation and Clout, 2006, p. vi.
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broadcastersin Tasmania. The current Tasmanian television licensees are
Southern Cross Broadcasting and WIN. Both broadcasters have indicated in
their submissions to the discussion paper that they have no concerns with the
existing requirements being extended to Tasmania, where both provide local
news services (SCB did indicate its concerns about any increase in the current
conditions). As both are currently meeting the minimum requirementsin their
Tasmanian services, there will be no compliance costs associated with the
extension of the requirements to Tasmania.

Radio

163. Theremainder of this Statement relates to commercial radio in regional
licence areas.

164. In seeking to address concerns about local content on commercial radio in
regional licence areas, the Government has considered three options:
e to make no change to the current requirements relating to local content in
regional radio licence areas; or
e toimpose additional local content requirements on regiona radio licence
areas, or
e to provide additional local content via non-regulatory means.

Impact Analysis

Option (a): to make no change to the current requirements relating to local content in
regional licence areas

165. Making no changesto the current high-level requirements for local content
will not address existing concerns about the diminution of local content.
Further, the potential impact of the removal of cross-mediarestrictions on
local content levels will not be addressed.

166. Theresult of theimposition of regional television licence conditions relating
to local content suggests that concerns about local content can be addressed
successfully without a significant impact on the viability or profitability of
regional media companies. The requirements were announced in April 2003
and commenced on 1 February 2004; any deterioration in profit or expenditure
should have thus been demonstrated in 2003-04 as broadcasters prepared to
meet the licence conditions commencing mid-way through that year.
Profitability figures® for regional commercial licensees show increasing
profitability in recent years despite the imposition of local content
requirements, while total expenditure in the regional television sector has only
recently risen above 2000-01 levels; advertising revenue has continued
growing, abeit at a lower rate due to the reduction in revenue growth that has
occurred across the free-to-air television industry since 2005.

% Australian Communications and Media Authority Broadcasting Financial Results 2004-05.
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Table 1: Profitability of regional television licensees 2000-2005

Y ear Profit ($m) | Expenditure ($m) | Advertising revenue ($m)
2000-01 72.7 626.8 614.9

2001-02 113.7 515.6 599.8

2002-03 142.4 552.6 665.5

2003-04 188 583.6 739

2004-05 186.6 690.9 782.2

Even assuming that al growth in regional television licensee sector
expenditure between 2002-03 and 2004-05 is directly attributable to additional
costs arising from local content licence conditions, the sector has remained
strongly profitable, earning more than 20% profit on revenue, and advertising
revenue has continued growing strongly, suggesting no affect on audience
levels.

Option (b): to impose additional local content requirements on all regional media

companies

168.

169.

As the above description of the regional radio sector indicates, the size of
incumbent operators varies significantly, from the very large Macquarie
Regional Radioworks to relatively small companies. The imposition of local
content requirements across al regional licence areas and all forms of media
would not enable aregulatory distinction between the differences between
larger and smaller regional media companies, and their ability to provide local
content without there being a significant impact on their economic viability.

A “onesizefitsal” approach to local content must therefore be considered
carefully to ensure that the impacts on different licence areas are properly
assessed. Table 2 shows profit, revenue and expenditure for larger and
medium-sized regional radio broadcasters in 2004-05* (mergersin some
medium-sized licence areas and most smaller regional markets will be
prevented by the application of the 5/4 rule, although there may some
consequential divestment).

% ACMA Broadcasting Financial Results 2004-05.
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Table 2: Profitability of regional radio licensees

Medium Larger regional
regional licence licence areas
areas $m
$m
Number of commercial radio 74 77
licences
Expenditure 55.8 145.6
Profit 16 45.9
Expenditure per licence 0.75 1.89
Profit per licence 0.22 0.58

Option (c) - to provide additional local content via non-regulatory means

170.

171

172.

173.

As noted in paragraphs 3 and 4, ABC Local Radio and the community
broadcasting sector al'so have a strong presence in regional Australia. ABC
Local Radio has a strong commitment to local news and information, and is
seen by regional communities as an important component in the media
diversity available to them.* Community broadcasting, while reliant on
networked content, and in many areas serving specialist needs such as print-
handicapped and ethnic broadcasting, draws heavily on local communities for
staff and content.

Both ABC Local Radio and community broadcasting therefore provide a
mechanism for providing additional local content. The Government has
previously provided additional funding for ABC local content: funding for the
ABC’ sRegiona and Local Programming initiative commenced in 2001, and
will total $125.6 million over seven years. The funding has been used to
establish four new regional radio stationsin Wagin (WA), Balarat (Vic),
Erina (NSW) and Katherine (NT) and these produce 8,400 additional hours
per annum of local radio content and 110 hours of Australian TV content for
regional areas. The Government will also provide $7.7m to the community
broadcasting sector in 2006-07.

An aternative to additional funding for ABC Local Radio and community
broadcasting is to provide funding to commercial broadcasters directly. This
has been suggested by broadcasters, primarily via alicence fee rebate
mechanism that would link reductionsin radio licence feesto levels of local
content. Prime Television put forward this suggestion most recently in its
submission to the Government’ s media reform discussion paper.

However, direct funding of further local content, either via national and
community broadcasters or via subsidies to commercia broadcasters, would
be inconsistent with the BSA, which clearly requires commercial broadcasters
to collectively provide “an adequate and comprehensive range of broadcasting
services’ in the licence areain which the licensee operates. Funding would

3" Communications Law Centre, Content, Consolidation and Clout, 2006, p. xii.
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therefore reward broadcasters merely for complying with basic licence
conditions that have been a core requirement for the commercial broadcasting
sector since the commencement of the BSA in 1992.

Conclusion and Recommended Option

174.

175.

The Bill implements Option (b). The Bill provides for alicence condition on
regional commercial radio broadcasting licensees, with effect from 1 January
2008, that requires the licensee to broadcast a minimum level of material of
local significance during daytime hours on business days of 4.5 hours. The
Bill also requires regional radio licensees undergoing mergers or otherwise
transferring control of licences to retain existing levels of local presence and
provide minimum levels of local news and information.

Critically, however, the Bill also requires areview to be undertaken to assess
the impact of the local content requirements on regional radio licensees. The
review will specifically address the issue of whether a*one sizefitsall”
approach will affect the commercial viability of regional radio licenseesin
smaller markets. The review will also be required to recommend an
alternative minimum level, which may then be implemented by disallowable
instrument.

ASSOCIATED MEASURES

Local content plans

176.

177.

178.

As part of the additional local content licence condition discussed above,
licensees will be required to submit aLocal Content Plan (LCP). LCPswill
detail how licensees propose to meet the local content licence conditionsin
their licence area, and would be subject to registration and approval by the
ACMA inasimilar manner to industry codes of practice. Issuesthat would be
addressed in the Local Content Plan would cover:
— existing and proposed news-gathering facilities and staff in each licence area
and how those resources would be maintained and employed
— the number and timing of proposed bulletins;
— where bulletins will be prepared and produced,;
— non-news forms of local content (i.e. in addition to licence condition
requirements).

Importantly, the LCPs would not be a vehicle for additional local content
requirements. The Plans are intended to be purely descriptive of how
licensees would meet the requirements established in the BSA.

L CPswould enable greater compliance with local content licence conditions
by providing the regulator, audiences and other industry members with a
verifiable statement of intentions on behalf of the licensee about the actionsiit
would take to ensure it met local content licence conditions. The bulk of the
compliance burden would relate to the licence condition itself and, in the event
licensees were already meeting local content conditions, the LCP would in
effect be a statement of current operations. Again, it should be noted that the
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180.

a7

requirement for an LCP would only apply to licences that had undergone a
changein control.

As part of the process of consideration and registration of LCPs, it is proposed
that the Minister for Communications, Information Technology and the Arts
would be given the power to direct the ACMA to take certain mattersinto
account in considering LCPs. Thiswill have no direct impact on licensees
who become subject to local content and L CP requirements, but isintended as
a“backstop” power to ensure that L CPs address emerging issues of
community concern. By requiring the ACMA to take certain mattersinto
account in considering plans, the Minister will be able to identify areas of
community concernin relation to local content that the ACMA can discuss
further with licenseesin considering LCPs. However, crucialy, the actua
registration of LCPs will remain with the broadcasting regulator, ensuring an
independent assessment and registration process for LCPs.

The Bill will also establish a“local presence requirement” for licensees that
become subject to the requirement to provide Local Content Plans. However,
thiswill not be a positive obligation in relation to establishing a presencein
those areas where none currently exists. Rather, licensees that become subject
to this requirement will not be permitted to materially reduce their level of
production resources within aregional licence area from the level of such
resources prior to the event that triggered the requirements (e.g. a merger
involving that licensee, or transfer of control). The requirement is not
intended to prevent all reductionsin levels of resources, or prevent licensees
from re-allocating resources across a licence areg; it isintended that licensees
retain flexibility to allocate resources as their commercial operations require,
but that they should not significantly decrease their resources in net terms.
Again, it should be noted that this requirement will only apply to regional
commercial radio licences that have merged with another media company or
been sold or otherwise undergone a change of control; existing licensees will
not become subject to this requirement unless these events occur.

Cost of compliance

181.

182.

The cost of preparing and registering a L CP would depend on the current
operations, and size, of licensees. If alarge company such as Macquarie
Regional Radioworks, undertook a cross-media merger, it would be required
to prepare a LCP for each licence areain which it remained following the
merger (it islikely that in such circumstances MRR would be required by the
5/4 rule to divest itself of licencesin anumber of licence areas). Small
companies operating in alimited number of licence areas, if they became
subject to the requirements, would have a correspondingly lighter burden;
licensees already meeting local content requirements would be able to provide
a L CP that was essentially descriptive.

Licensees subject to L CP requirements will be required to report annually on
their compliance with their LCP, as part of their annual financial reporting to
the ACMA. In the case of licensees that complied with their LCPs, such
reports would form a short additional statement that the L CP had been



48

complied with; for licensees whom the ACMA had directed to comply with
their LCP after the ACMA had determined non-compliance, such reports
would need to include a statement addressing the direction and their
compliance with that.

Review of compliance

183.

184.

It isalso proposed to require the ACMA to assess compliance with local
content licence conditions and LCPs at |east every three years (in addition to
annual reporting by licensees as part of their financia reporting to the ACMA
asto their compliance with their LCP). Auditing of local content requirements
for television has occurred three times since the commencement of the
conditions since February 2004. It involvesa‘sample’ audit of regional
commercial television licensees who are required to provide audiovisual
copies of material of local significance broadcast in local areasin one of their
licence areas, asidentified by the ACMA. Monitoring and auditing of local
content may thus involve some limited costs on broadcasters for the retention
and storage of broadcast material (which isrequired separately under the BSA,
for example in relation to complaints-handling).

The ACMA’s approach to the review of radio licensee compliance with local
content licence conditions will be a matter for the regulator, and any
assessment of compliance costs for licensees will depend heavily on the
approach employed by the ACMA. An approach that relies on regular
sampling of broadcast material would necessarily have alower cost for
licensees than atriennial audit, especially given existing BSA requirements for
the retention of broadcast material.

Directions power

185.

186.

187.

It is proposed to give the Minister an additional power to that currently
provided in the BSA to issue a Direction requiring that the ACMA develop
and impose licence conditions relating to levels of local content in regional
licence areas. This gives effect to the Government’ s concern, expressed in the
media reform discussion paper, that any material reduction in local content
levels would lead to consideration of extending licence conditions relating to
levels of local content. The Direction will require the ACMA to consult with
industry in developing licence conditions, to ensure that additional licence
conditions take into account existing levels of local content.

It isfurther proposed to amend the Australian Broadcasting Authority
(Revisiting Radio LAPs) Direction No.1 of 2003 (the Minister’s Direction) to
require the ACMA to consider imposing further local content licence
conditions on regional licensees.

The Minister’ s Direction currently requires the ACMA to consider whether to
vary alicence area plan where, within three years of a change in control, a
commercia radio program format changes from one of broad appeal to one of
more limited appeal, and the change results in areduction in the number of
broad appeal servicesin alicence area. The purpose of the Minister's
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Direction isto ensure that changes in control of commercial radio licences do
not lead to reductionsin the diversity or range of services available within
relevant licence areas.

Given the lack of available spectrum, the option of allocating new commercia
licencesin regional areas as per the Minister’s Direction is not necessarily the
most practical option for addressing issues of local content and diversity.
Giving the ACMA the power to require levels of local content in regional
licence areas as alicence condition will ensure that regional consumers have
access to local news and information without relying on the availability of
spare spectrum. The ACMA will, however, retain the power to issue new
commercial licences under the existing Minister’s Direction.

Should a Direction be made under the proposed additional power, and when
the Australian Broadcasting Authority (Revisiting Radio LAPS) Direction No.1
of 2003 is remade, they will each require the devel opment of a separate
Regulation Impact Statement.
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Attachment A (to RIS Part 2)

The main regional media companies and their assets are:

Company | Television assets Radio assets Newspaper assets
APN Nil Nil Newspapersin Qld and NSW
Rural Press Nil 9licencesin Qld and SA Newspapersin ACT, NSW, Vic &
Tas
WIN Nine-affiliated 1 licence in Wollongong Nil
network in ACT,
NSW, Qld, SA,
Vic & Tas
Prime | Seven-affiliated 6 licencesin Qld Nil
network in ACT,
NSW, Qld, Vic &
WA
Southern Cross Mostly Ten- Metro only Nil
Broadcasting | affiliated network
in ACT, NSW, NT,
Qld, SA, Vic &
Tas
Grant Broadcasters Nil 17 licencesin NSW, NT, Nil
SA, Vic, Tas & WA
West Australian Nil 8 licencesin WA only Kalgoorlie Miner
Newspapers
Broadcast Operations Nil 32 licencesin NSW & Qld Nil
Group
Macquarie Regional Nil 85 licencesin NSW, Qld, Nil
Radioworks SA, Vic, Tas& WA
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NOTESON CLAUSES

Clause 1 - Short title

Clause 1 provides for the citation of the Broadcasting Services Amendment (Media
Ownership) Act 2006 (the Act).

Clause 2 - Commencement

Clause 2 provides that the amendments made in Schedule 1 commence on 1 February
2007. This commencement date is designed to provide the Australian
Communications and Media Authority (the ACMA) with an opportunity to design and
establish the Register of Controlled Media Groups (new section 61AU, inserted by
Item 8 of Schedule 1)

The amendments made in Schedule 2 commence on aday to be fixed by
Proclamation, or on 1 January 2008 if not proclaimed earlier. It isintended that
Schedule 2 will be proclaimed to commence once the process for the allocation of
datacasting transmitter licences to authorise the provision of new digital servicesis
resolved; accordingly, a specific date for commencement has not been specified.

The amendments made in Schedule 3 commence on 1 January 2009. This
commencement date has been chosen to coincide with the commencement of
Schedule 3 to the proposed Broadcasting L egislation Amendment (Digital Television)
Bill 2006, which provides that from 1 January 2009 commercial television
broadcasting licensees may provide an additional stream of programming (a
“multi-channel™) in standard definition digital format (SDTV).

The remainder of the Act will commence on the day of Royal Assent.
Clause 3 - Schedule(s)

By virtue of this clause, provisions of the Broadcasting Services Act 1992 (BSA) are
amended as set out in the Schedules to the Bill.
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SCHEDULE 1—AMENDMENTS COMMENCING ON 1 FEBRUARY 2007

Schedule 1 to the Bill amends the Broadcasting Services Act 1992 (BSA) to:

e amend the media ownership restrictions to permit transactions involving
commercial radio licensees, commercial television licensees and Associated
Newspapers, including cross-media transactions, to occur subject to there
remaining a minimum number of separately controlled commercial media groups
in the relevant licence area, and subject to the proviso that a person may only bein
control of two out of the three regulated media platforms (commercial radio,
commercia free-to-air television and newspapers) in alicence areg;

e providethat commercial television and radio broadcasting licensees operating
outside the broadcasting services bands (BSBs) of spectrum are exempt from the
media ownership and control provisions; and

e provide that cross-media mergers and acquisitionsinvolving acommercial radio
licence, acommercial television licence and an Associated Newspaper in the same
licence area outside mainland State capitals are required to obtain clearance from
the Australian Competition and Consumer Commission (ACCC) prior to the
transaction.

Media diversity rules (including cross-media restrictions)

The Bill would permit media transactions involving commercia broadcasting

licensees and/or Associated Newspapers, including cross-media transactions, to

proceed where:

e at least the minimum number of media groups would remain in the relevant radio
licence area after the transaction completes; and

e the cross-mediatransaction only involves two out of the three regulated media
platforms; and

e thetransaction would not breach the existing licence holdings and reach limits
(the statutory control rules).

The minimum number of groups for mainland metropolitan areas would be five, and
for other licence areas (including regional areas) four. If aperson undertakes a
transaction that results in the numbers dropping below these levels, an unacceptable
media diversity situation will exist. It isan offence to cause an unacceptable media
diversity situation to come into existence, or to reduce the numbersin alicence area
where an unacceptable media diversity situation already exists. The same conduct
may also result in the imposition of acivil penalty. However, these provisions only
apply in relation to transactions that take place on or after the commencement of
Schedule 2 (on a date fixed by Proclamation, or on 1 February 2008 if not proclaimed
earlier).

It isintended that a media group will be a grouping of one or more of a commercial
radio licence, acommercial television licence and an Associated Newspaper (media
operations) where there is at |east one person in a position to exercise control over
each of the media entities in the media group and where the media operation complies
with the statutory control rules.

The number of media groupsin a particular market must be calculated in accordance
with the points test (new section 61AC) to ensure that overlapping licence areas and
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other anomalies arising from licensing arrangements are dealt with appropriately for
the purposes of the test.

Provisionsin the Bill prevent one person from having control of more than two out of
the three regulated media platformsin alicence area. If aperson did obtain control
over more than two of the platformsin alicence area, this would be an offence and a
breach of acivil penalty provision.

The existing requirements in Divisions 2 and 3 of Part 5 will be the statutory control

rules. To summarise, these rules are as follows:

e  aperson cannot control commercial television broadcasting licences with
combined licence area popul ations exceeding 75 per cent of the population of
Australia and more than one commercial television licence in the same licence
area (section 53 of the BSA);

e aperson must not control more than two commercial radio broadcasting licences
in the same licence area (section 54 of the BSA);

e  aperson must not control acommercial television broadcasting licence and a
datacasting transmitter licence (section 54A of the BSA);

e  aperson must not be adirector of acompany that is, or of two or more
companies that are, in control of commercial television broadcasting licences
whose combined licence area populations exceed 75 per cent of the population
of Australia (and other similar combinations of control and directorships)
(section 55 of the BSA);

e  aperson must not be adirector of acompany that is, or of two or more
companies that are, in control of more than two commercial radio broadcasting
licences in the same licence area (and other similar combinations of control and
directorships) (section 56 of the BSA); and

. aperson must not be a director of a company that controls acommercial
television broadcasting licence and a director of a company that controls a
datacasting transmitter licence (and other similar combinations of control and
directorships) (section 56A of the BSA).

The Australian Communications and Media Authority (the ACMA) would be required
to establish a Register of Controlled Media Groups (the Register). The Register
would identify the ownership and control of media groupsin each licencearea. The
Register will be atool that may be utilised by industry to ensure their compliance with
the media diversity rulesin any transaction they undertake.

Responsibility for ensuring compliance with the BSA ultimately rests with industry.
However, the ACMA would have arolein:

. maintaining the Register;

o monitoring industry compliance; and

o investigating and responding to any breaches of the BSA.

Exemption for licensees operating outside the br oadcasting services bands
It isintended that acommercia broadcasting licensee operating under alicence issued

under subsection 40(1) of the BSA would not be subject to the media diversity rules,
including notification requirements (sections 62-65 of the BSA), and section 40
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licences would not be relevant for the purposes of assessing whether an unacceptable
media diversity situation (new section 61AB of the BSA) existsin a particular market.

Licensees operating under subsection 40(1) licences use spectrum outside the BSBs.
As a consequence, these services are significantly lessinfluential than commercial
broadcasting services provided using the BSBs. Accordingly, it is appropriate to
exempt these services from the media diversity rules, especially given their potential
to add to the range of media services available to the Australians.

Broadcasting Services Act 1992
Item 1: Subsection 6(1)

Item 1 of Schedule 1 inserts a new definition of “business day” in subsection 6(1) of
the BSA. Thisamendment is consequential to Item 8.

Item 2: Subsection 6(1)

Item 1 of Schedule 1 inserts a new definition of “constitutional corporation” in
subsection 6(1) of the BSA. This amendment is consequential to Item 4.

ltem 3: Before section 50
Item 3 of Schedule 1 inserts new section 50A of the BSA.

New section 50A of the BSA provides that Part 5 of the BSA (which relatesto
ownership and control) does not apply in relation to licences issued under

subsection 40(1) of the BSA. Currently Part 5 of the BSA applies to commercial
television broadcasting licences and commercial radio broadcasting licences generally
(i.e. both to licences issued in accordance with a price based allocation system
determined under section 36, and to licences issued on application under

subsection 40(1)).

Subsection 40(1) of BSA provides for the alocation of commercial television
broadcasting licences for use outside of the BSBs. These licences do not include any
access to spectrum or other carriage rights. The licensee must arrange separately for
the carriage of the service on a platform outside of the BSB (e.g. the licensee must
obtain an appropriate transmitter licence under the Radiocommunications Act 1992 if
the service isto be made available using radiocommunications transmitters). Services
provided in accordance with licences issued under subsection 40(1) of the BSA are
less accessible to Australian audiences due to their carriage on platforms outside the
BSBs (e.g. standard television reception equipment would not receive

subsection 40(1) television services). Consequently, these services are likely to have
less influence on the Australian public.

It isintended that alicensee operating under a licence issued under subsection 40(1)
would not be subject to the media diversity rules, including notification requirements
(sections 62-65 of the BSA), and section 40 licences would not be relevant for the
purposes of assessing whether an unacceptable media diversity situation (new
section 61AB of the BSA) existsin a particular market.



55

ltem 4: At the end of Division 1 of Part 5
Item 4 of Schedule 1 inserts new section 52A of the BSA.

The mediadiversity rules are supported by the communications power in the

Constitution (paragraph 51(v)). New section 52A provides that the measuresin the

Bill relating to newspapers are supported by a combination of constitutional powers,

in addition to the communications power:

e the corporations power, where the publisher of a newspaper is a corporation
(paragraph 51(xx));

e thetrade and commerce power, where at least part of the circulation of the
newspaper isin two or more States (paragraph 51(i));

o the Territories power, where at least part of the circulation of the newspaper isin
aTerritory (section 122); and

o theexterna affairs power, where at least part of the circulation of the newspaper
isin aforeign country (paragraph 51(xxix)).

This provision indicates additional constitutional powers that supplement the
constitutional basis for the media diversity rules more broadly.

Item 5: After subsection 59(4B)
Item 5 of Schedule 1 inserts new subsections 59(4C) and (4D) of the BSA.

Section 59 requires the ACMA to maintain an Associated Newspaper Register. An
associated newspaper is a newspaper that is associated with alicence areaas a
consequence of circulation levels of the newspaper within the licence area
(subsections 59(2), (3), (4), (4A), and (4B) of the BSA).

New subsection 59(4C) providesthat if the ACMA is satisfied that a person carried
out a scheme to publish a newspaper for the sole or dominant purpose of ensuring that
the number of separate media groups (points) in alicence area would increase or
would be maintained, the ACMA may refuse to enter the name of the newspaper on
the Register.

Similarly, new subsection 59(4D) provides that the ACMA may remove the name of a
newspaper for the same reason.

These provisions are designed to prevent newspapers from being established simply
to avoid the effective operation of the media diversity rules. For example, assume
that a person intended to acquire an interest in acommercial radio licencein a
regional radio licence area, but to do so would reduce the number of points below
four. The person could not make an arrangement with an associate to establish a
nominal newspaper in that licence area for the purpose of increasing the number of
pointsin the licence areato facilitate the acquisition of the radio interests.

Item 6: Subsections 59(5) and (6)

Item 6 of Schedule 1 repeals subsections 59(5) and (6) of the BSA and substitutes
new subsections 59(5) and (6).
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Subsection 59(5) provides that the Associated Newspaper Register must be available
for public inspection and a person is entitled to obtain extracts of the entries. The
ACMA may also charge fees for inspections of the Register (subsection 59(6)).

New subsections 59(5) and (6) update these provisions so that the ACMA may
maintain the Associated Newspaper Register by electronic means (new

subsection 59(5)). The ACMA will be required to make the Associated Newspaper
Register available on the Internet (new subsection 59(6)). These new provisions
reflect current practice, asthe ACMA makes the Associated Newspaper Register
accessible on the Internet and does not charge users for access to the relevant website.

ltem 7: At the end of section 59

Item 7 of Schedule 1 inserts new subsection 59(8), which inserts new definitions
required as a consequence of Item 5 of Schedule 1.

ltem: 8 After Division 5 of Part 5

Item 8 of Schedule 1 inserts new Division 5A of Part 5 of the BSA, which inserts new
media diversity protections. New Division 5A addresses media diversity through:
e aprohibition on transactions that result in an “unacceptable media diversity
situation” (subdivision B of new Division 5A);
e aprohibition on transactions that result in an “unacceptable 3-way control
situation” (subdivision BA);
e permitting the ACMA to:
o issueremedial directions (subdivision C); and
o accept enforceable undertakings (subdivision D);
e requiring the ACMA to maintain a Register of Controlled Media Groups
(subdivision E).

New section 61AA provides definitions of terms used in new Division 5A.
Unacceptable media diversity situation

New section 61AB of the BSA establishes a new concept of an “unacceptable media

diversity situation.” An unacceptable media diversity situation existsin the following

circumstances:

e where the number of “points’ in ametropolitan radio licence areaislessthan five;
or

e the number of “points’ in aregional radio licence areais|ess than four.

A regional licence areais alicence area that is not a metropolitan licence area. For
these purposes, the metropolitan licence areas are those licence areas in which are
situated the General Post Offices of the mainland state capital cities, aswell asthe
licence area known as Western Sydney RA1. (Theinclusion of this particular licence
areareflects the fact that, although the Western Sydney licence area does not
incorporate the Sydney GPO, the Western Sydney licence predominantly serves the
western suburbs of the city of Sydney, and that the licensee operating in Western
Sydney is significantly different in its programming and intended audience from the
regional radio licensees to which Division 5A isintended to apply.)
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The effect of the definitions of “regional licence area’ and “metropolitan licence area’
isthat the requirements relating to regional commercial radio broadcasting licences
will apply to all commercia radio broadcasting licensees other than those in the
mainland state capital cities.

The number of pointsin aradio licence areais calculated in accordance with the rules
in new section 61AC. Broadly, a“point” is a separately controlled media group. In
general, amedia group will be a grouping of one or more of acommercial radio
licence, acommercial television licence and an associated newspaper (“media
operations’) where there is at |east one person in a position to exercise control over
each of the media entities in the media group and where the media operation complies
with the statutory control rules. However, the test in new section 61AC makes special
provision for overlapping licence areas and shared content, so that anomalies arising
from licensing and programming arrangements are dealt with appropriately for the
purposes of the test.

The applicable number of pointsis calculated using the relevant commercia radio
broadcasting licence area because such licence areas will more closely reflect the
influence of relevant radio services or newspapers in a community than atelevision
licence area (which may be very large and highly geographically diverse).

New subsection 61AC(1) provides a table to be used to work out the number of points

in the licence area of acommercial radio broadcasting licence.

e |tem 1 of the table provides that a group of two or more media operations
controlled by the same person count for one point.

e ltems2, 3and 5 of the table provide that a commercia radio broadcasting
licence, an associated newspaper and a commercia television broadcasting
licence, respectively, that are not part of a commonly controlled media group
(covered by Item 1), each count for one point. This ensures that the constituent
parts of agroup under Item 1 do not get counted twice. Where a commonly
owned media group counts for one point, the media operations that make up that
group do not themselves count as a point.

e Item 4 of the table provides a specia rule for two commercia television
broadcasting licences that broadcast into one commercial radio licence areato
count as only one point, where the two core commercial services broadcast under
those licences are substantially the same and the shared content test ismet. This
ISto ensure the appropriate operation of the minimum number of media groups
test in areas where television licence areas overlap, or where the characteristics of
television transmission and reception in aradio licence area mean that what is
effectively the same service may be received viatwo television broadcast
licences. In such cases, these services only count as one point for the purposes of
the test. The “ shared content test” is set out in new section 61AE of the BSA.

e Inrelation to each Item of the table, for a point to be counted the statutory control
rules must be met. The statutory control rules are only met if no personisin
breach of aprohibition in Division 2 or 3 of Part 5 that relates directly or
indirectly to the media operation (new section 61AD).

New subsection 61AC(2) providesthat if the same media operations are in more than
one group of media operations (ie. if thereis more than one person in control of the
same group of media operations for Item 1 of the table), then only one of those groups
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(the one with the largest number of media operations) should count for the calculation
of the number of points. All the component media groups would be entered into the
Register (as each is aregistrable media group). However, it isintended that the
ACMA would include explanatory notes to indicate which group is to be counted for
the purposes of the test (see new section 61AW). For example, the Register might
include a heading for a group, and then under that heading there would also be
headings for individual groups that are also part of that larger group.

New section 61AF provides that section 51, which provides that two overlapping
licence areas are to be treated as one in certain circumstances, does not apply for the
purposes of new Division 5A. This ensures that the media diversity rules can operate
effectively in relation to individual radio licence areas.

Prohibition on transactionsresulting in an unacceptable media diver sity
situation

New section 61A G provides that a person commits an offence if the person is party to
one or more transactions, or was in a position to control the transactions, that occur
after the commencement day, and the transactions either:
e cause an unacceptable media diversity situation to come into existence in the
licence area; or
e if an unacceptable media diversity situation already exists; thereisareductionin
the number of pointsin the licence area.

The maximum penalty for an offence under new section 61AG is 20,000 penalty units
for anatural person, or 100,000 penalty units for a body corporate (section 4B of the
Crimes Act 1914).

A person can only commit an offence in relation to atransaction that takes place after
the “commencement day”. The commencement day is the day on which Schedule 2
to the Act commences (new section 61AA of the BSA). Schedule 2 will commence
either on Proclamation, or on 1 January 2008 if the Act is not proclaimed earlier
(clause 2 of the Bill).

Further, a person will not have committed an offence if the ACMA gave prior
approval for the transactions under new section 61AJ.

New section 61AH provides that the same conduct also constitutes a contravention of
acivil penalty provision. Under the proposed Communications Legislation
Amendment (Enforcement Powers) Bill 2006 (CLAB), the ACMA may apply to the
Federal Court for acivil penalty order for a contravention of a civil penalty provision
(new subsection 205F(1), Item 48 of CLAB).

The maximum pecuniary penalty that may be payable for acivil penalty contravention
is the same as the maximum penalty for the equivalent criminal offence (new
subsection 205F(4), Item 48 of CLAB).

Prior approval of transactions (unacceptable media diver sity situation)

New subsection 61AJ(1) provides that a person may, before the transaction takes
place, make an application to the ACMA for prior approval of atransaction that
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would result in an unacceptable media diversity situation, or areduction in the
number of pointsif an unacceptable media diversity situation already exists. This
new provision issimilar to existing section 67 of the BSA, which enablesthe ACMA
to grant prior approval for transactions that would breach the current cross-media
rules or the statutory control rules. Thisnew provision will operate alongside
section 67 as consequentially amended (Items 13 and 14 of Schedule 2).

If the ACMA s satisfied that:

e thetransaction would place the person in breach of new section 61AG or 61AH,;
and

e either the applicant or athird party will take action within two years to ensure
that either the unacceptable media diversity situation does not eventuate, or the
number of pointsin the licence areawill not reduce if there isan existing
unacceptable media diversity situation;

the ACMA may approve the transaction (new subsection 61AJ(4)).

The ACMA may seek further information from the applicant before making a
decision (new subsection 61AJ(3)). In deciding whether to approve the transaction,
the ACMA must consider al relevant matters, including any relevant undertakings
given by athird party under new section 61AS.

If the ACMA approves a transaction on the basis that the applicant itself will take the
necessary action, the ACMA must specify atime period during which the action to
prevent or alleviate the unacceptable media diversity situation must be taken (new
paragraph 61AJ(4)(d)). The period specified must be at least one month, and it can be
no longer than two years (new subsection 61AJ(5)).

If the ACMA approves a transaction on the basis that a third party will take the
necessary action, the ACMA must inform the applicant accordingly (new

paragraph 61AJ(4)(e)).

The ACMA may specify in the notice the action that the applicant is to take (new
subsection 61AJ(6)). For example, the ACMA may approve the transaction subject to
the person divesting their interests in a specific media operation.

New subsection 61AJ(9) provides that the ACMA must deal with applications for
prior approval of transactions that are made under new subsection 61AJ(1) in the
order in which it receives those applications, to enable orderly processing of two or
more applications that affect the same licence area. New subsection 61AJ(10)
provides that the ACMA must use its best endeavours to deal with an application for
prior approval within 45 days of its receipt.

Extension of time for compliance with prior approval notice (unacceptable media
diversity situation)

If the ACMA approves the transaction, the person may seek an extension of time for
compliance (new subsection 61AK(1)). The ACMA may seek further information
from the applicant before making a decision in relation to a request for an extension
(new subsection 61AK(3)).
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The ACMA has the discretion to grant an extension in appropriate circumstances
(new subsection 61AK(2)). For example, the ACMA may consider it very likely that
the actions of athird party will result in the number of pointsin the relevant licence
areaincreasing within 3 months. In such a case, the ACMA might consider it
appropriate to grant an extension for 3 months.

In deciding whether to grant an extension, the ACMA must have regard to:

e the endeavours the applicant has made to comply with the notice; and

e any difficulties the applicant has experienced in attempting to comply with the
notice (new subsection 61AK(5)).

However, the ACMA must not have regard to any financia disadvantage that may be
suffered by the applicant. For example, the fact that the price of shares has recently
dropped is not arelevant consideration.

Any extension granted by the ACMA can be for no longer than either the origina
period specified in the notice, or one year, whichever is the shorter period (new
subsection 61AK(4)).

If the ACMA does not make a decision within 45 days of receiving the applicant, or
of receiving additional information if this was requested, the ACMA is deemed to
have decided to extend the period for compliance by the period specified in the notice,
or one year, whichever is the shorter period (new subsection 61AK(6)).

If a person breaches a notice issued under new section 61AJ, the person is guilty of an
offence (new subsection 61AL(1)). A person commits a separate offence for each day
during which a contravention of the notice continues (new subsection 61AL(2)).

The maximum penalty for an offence under new subsection 61AL (1) is 20,000
penalty units for a natural person, or 100,000 penalty units for abody corporate
(section 4B of the Crimes Act 1914).

New section 61AM provides that the same conduct also constitutes a contravention of
acivil penalty provision. Under the proposed Communications Legislation
Amendment (Enforcement Powers) Bill 2006 (CLAB), the ACMA may apply to the
Federal Court for acivil penalty order for a contravention of a civil penalty provision
(new subsection 205F(1), Item 48 of CLAB). A person commits a separate civil
penalty contravention for each day during which a contravention of the notice
continues (new subsection 61AM(2)).

The maximum pecuniary penalty that may be payable for acivil penalty contravention
is the same as the maximum penalty for the equivalent criminal offence (new
subsection 205F(4), Item 48 of CLAB).

Remedial directions (unacceptable media diver sity situation)

If, on or after the commencement day, the ACMA is satisfied that an unacceptable
media diversity situation existsin relation to aregional radio licence area, the ACMA
may give a person aremedial direction for the purpose of ensuring that the situation
ceases to exist (new subsection 61AN(1)). Such a notice must specify a particular
timeframe within which the action must be taken (new subsection 61AN(5)).
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The types of directions that the ACMA might give include:

e adirection requiring a person to dispose of shares or interests in shares; and

e adirection restraining a person from exercising any rights attached to shares (new
subsections 61AN(2) and (3)).

The ACMA may only give aremedial direction to a person after the “commencement
day”. The commencement day isthe day on which Schedule 2 to the Act commences
(new section 61AA of the BSA). Schedule 2 will commence either on Proclamation,
or on 1 January 2008 if the Act is not proclaimed earlier (clause 2 of the Bill).

Importantly, the ACMA cannot give aremedial direction to aregistered controller of
aregistered media group (new subsection 61AN(4)). Thislimitation is essential to the
effective operation of the new Register (new section 61AU).

Once added to the Register, the media group would be able to continue to be subject
to common control (even if the mechanism achieving that common control changes)
for so long as that common control remains (new section 61AX). Thiswould be the
case even if the number of separate media groups in the relevant licence areafalls
below the threshold through the actions of athird party. For example, person X isin
control of both aradio broadcasting licence and atelevision broadcasting licencein a
regional radio licence area. The number of pointsin that licence area drops below
four, but the interest of person X (and al other registered controllers) is protected.
The ACMA cannot issue aremedial direction in relation to the drop in the number of
points. Person X can sell her intereststo person Y, and person 'Y issimilarly
protected.

Theintention isthat all registered controllers of the radio licence and the television
licence shall be protected, notwithstanding any subsequent movements in the market,
provided the radio and television licences remain a single registered media group.
Any transaction that would result in the radio licence and the television licence no
longer being a single media group would not be protected. The reason for this
protection is that grandfathering the media group ensures that the group retains
commercia value.

New subsections 61AN(4A)-(4C) provide exceptions to the genera rule in new
subsection 61AN(4) that the ACMA must not issue aremedial directionto a
registered controller of aregistered media group that would have the effect of
requiring that registered controller to divest their controlling interest in any of the
media operations that are in the registered group. New subsections 61AN(4A)-(4C)
provide that the ACMA may issue remedial directions that would have that effect in
certain limited circumstances, as explained below.

Thefirst circumstance (set out in new subsection 61AN(4A)) iswhere:

- the ACMA hasgiven prior approval to the registered controller under
section 61AJ for atransaction that would result in an unacceptable media
diversity situation, or in areduction in the number of pointsif an unacceptable
media diversity situation already exists; and

- the ACMA'’s notice specified action that it required the registered controller to
take to ensure within a specified time that the unacceptable media diversity
situation ceasesto exist or to ensure that there is not a reduction in the number
of points; and



62

- theregistered controller has failed to comply with that notice in the specified
time.

The second circumstance (set out in new subsection 61AN(4B)) iswhere:

- the ACMA hasgiven prior approval to the registered controller under
section 61AJ for atransaction that would result in an unacceptable media
diversity situation, or in areduction in the number of pointsif an unacceptable
media diversity situation already exists; and

- the ACMA gave approval under section 61AJ on the basis that third party
would, within a specified period, take action that relates to the media operation
(see new subsection 61A J(4), as amended by amendment (2)); and

- that third party has failed to comply with that notice in the specified time.

These exceptions to the general rule in subsection 61AN(4) are intended to permit the
ACMA to effectively implement its system of prior approvals under section 61AJ.
Where the ACMA givesits prior approval on the basis of anticipated action by the
registered controller of athird party, and those actions do not eventuate, it is
appropriate that the ACMA should have the power to direct a person who has
benefited from that prior approval to divest their controlling interest in amedia
operation in the relevant registered group.

The third circumstance is set out in new subsection 61AN(4C) and relates to

reconsideration by the ACMA, or review by the Administrative Appeals Tribunal

(AAT), or consideration by a court, of certain decisions that can be made by the

ACMA relating to the entry of registrable media groupsin the Register. The

decisions to which subsection 61AN(4C) relates are listed at

paragraphs 61AN(4C)(a)(i)-(iv) and are:

(i) adecision to enter aregistrable media group in the Register;

(i)  adecision to confirm the entry of aregistrable media group in the Register;

(iii)  adecision affirming a decision to confirm the entry of aregistrable media
group in the Register;

(iv)  adecision revoking a decision to cancel the entry of aregistrable media group
in the Register.

A person may apply to the ACMA for reconsideration of a decision of the type
described at paragraph (ii) (see section 61AZF). A person may apply to the AAT for
areview of adecision of the type described at paragraphs (iii) and (iv) (see

section 204 as amended by item 18 of Schedule 1 of the Bill). Inrelation to any of the
decisions described at paragraphs (i)-(iv), a person may apply to a court for an order
of review, awrit of mandamus or prohibition, or an injunction (under section 39B of
the Judiciary Act 1903 and paragraph 75(v) of the Constitution).

Subsection 61AN(4C) deals with the situation where the ACMA has made a decision,
and where a person has applied to the ACMA for reconsideration of the review, or has
applied to the AAT for areview of the decision, or to acourt for review or
consideration of that decision, and as aresult of that reconsideration or review the
original decision is set aside, but is subsequently reinstated (eg. on further appeal).

During the intervening period (between the original decision being set aside and
reinstated), the ACMA may make decisionsin relation to the inclusion of other
registrable media groups in the Register. Subsection 61AN(4C) provides an
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exception to the general rule in subsection 61AN(4) that the ACMA must not issue a
remedial direction to aregistered controller of aregistered media group that would
have the effect of requiring that registered controller to divest their controlling interest
in any of the media operations that are in the registered group.

The effect of subsection 61AN(4C) is that where the ACMA has included another
registrable media group in the Register (the second media group), and that media
group relates to the same commercial radio broadcasting licence area as the media
group to which the initial decision relates (the first media group)), the ACMA may
issue adirection to aregistered controller of the second media group that would have
the effect of requiring that controller to cease to be in control of a media operation in
the second media group.

Thisisintended to ensure that the Register operates effectively by ensuring that the
first media group is not required to divest or otherwise take action to address an
unacceptable media diversity situation because of transactions carried out by other
parties during the period in which judicial review takes place. This amendment
operates together with new subsections 61AZ(5)-(12), which provide for the Register
to be ‘frozen’ while AAT or court proceedings are pending in relation to a decision of
the ACMA in connection with aregistrable media group.

If the ACMA issues aremedial direction, the notice must specify a period during
which the required action must be taken (new subsection 61AN(5)). The period
specified must be no longer than two years (new subsection 61AN(6)). However, if
the person acted in good faith , took reasonable precautions and exercised due
diligence to avoid an unacceptable media diversity situation developing or the number
of points reducing, the person will be entitled to a two-year period (new

subsection 61AN(7)). For example, a person must have taken into account
unconfirmed entries on the Register before transacting to have acted in good faith. A
person who chooses to undertake a transaction based on the chance that an
unconfirmed entry may be removed from the Register by the ACMA later will not
have acted in good faith. Similarly, the person should be able to demonstrate that he
or sheregularly checked the Register before transacting in order to be afforded the
maximum period of time in order to correct the situation. For example, if the person
subscribed to an electronic alert system provided by the ACMA to notify users about
notifications to the Register the person would be considered to have checked the
Register regularly.

The intention behind this provision is that, in circumstances where several parties may
be undertaking transactions within a single licence area at approximately the same
time, a person who innocently breaches the prohibition through the actions of athird
party in the market would be subject to the maximum permitted period for correcting
the situation. For example, if person A regularly checks the Register and relies on the
entries on the Register (including any unconfirmed entries) in deciding to transact, but
at the last moment person B completes an independent transaction and notifies the
ACMA before party A completes, party B would be protected from any remedial
direction. However, while party A could be subject to aremedial direction, party A
would have the benefit of afull two yearsin which to take the required action.

New subsection 61AN(6A) provides that where the ACMA issues a direction under
new subsection 61AN(4C) that would have the effect of requiring the registered
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controller of aregistered media group to divest control in amedia operation in that
group, the direction must provide that the registered controller has a period of two

years within which to comply with the direction (unless the ACMA is satisfied that
the registered controller acted flagrantly in breach of section 61AG or 61AH — see

new subsection 61AN(8)).

New subsection 61AN(6A) mirrors new subsection 61AN(7) in relation to directions
issued by the ACMA under new subsection 61AN(4C). New subsection 61AN(6A),
like new subsection 61AN(7), isintended to ensure that a registered controller of a
registrable media group that acts with in good faith, isincluded on the Register and is
then directed by the ACMA to divest control of a mediaoperation in that group is
given the full two-year period to divest their interest as directed.

In contrast, if the ACMA considers that a person acted flagrantly in breach of

section 61AG or AH, the ACMA must specify a period of only one month (new
subsection 61AN(8)). For example, if person C ignored the Register and compl eted
thelr transaction, notwithstanding that the number of pointsin the relevant
metropolitan market was five, person C would be subject to aremedial direction that
specified a period of only one month in which to take the specified action. This
regquirement is notwithstanding the fact that a requirement to take action within one
month may be financially disadvantageous for the person concerned (e.g. if the share
market is at alow point) (new subsection 61AN(9)).

A person who is subject to aremedial direction may generally apply to the ACMA for
an extension of time for compliance, but not if the person was subject to a one month
period for compliance (subsections 61AP(1) and (2)). The ACMA may seek further
information from the applicant before making a decision (new subsection 61AP(4)).

The ACMA has discretion to grant an extension if:

e the ACMA considersit likely that the actions of athird party will result in the
number of pointsin the relevant licence areaincreasing within 3 months; and

e the person acted in good faith; and

e theextensionisappropriatein all the circumstances (new subsection 61AP(3)).

The ACMA cannot grant an extension for a period of more than 3 months, and only
one extension may be granted (new subsection 61AP(5)).

In deciding whether to grant an extension, the ACMA must have regard to:

e the endeavours the applicant has made to comply with the notice;

e any difficulties the applicant has experienced in attempting to comply with the
notice; and

e the seriousness of the situation giving rise to the notice (new
subsection 61AP(6)).

However, the ACMA must not have regard to any financia disadvantage that may be
suffered by the applicant. For example, the fact that the price of shares has recently
dropped is not arelevant consideration. If the ACMA does not make a decision
within 45 days of receiving the application, or of receiving additional information if
this was requested, the ACMA is deemed to have decided to extend the period for
three months (new subsection 61AP(7)).
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If a person breaches aremedial direction issued under new section 61AN, the person
is guilty of an offence (new subsection 61AQ(1)). A person commits a separate
offence for each day during which a contravention of the notice continues (new
subsection 61AQ(2)).

The maximum penalty for an offence under new subsection 61AQ(1) is 20,000
penalty units for a natural person, or 100,000 penalty units for abody corporate
(section 4B of the Crimes Act 1914).

New section 61AR provides that the same conduct also constitutes a contravention of
acivil penalty provision. Under the proposed Communications Legislation
Amendment (Enforcement Powers) Bill 2006 (CLAB), the ACMA may apply to the
Federal Court for acivil penalty order for a contravention of a civil penalty provision
(new subsection 205F(1), Item 48 of CLAB). A person commits a separate civil
penalty contravention for each day during which a contravention of the notice
continues (new subsection 61AR(2)).

The maximum pecuniary penalty that may be payable for acivil penalty contravention
is the same as the maximum penalty for the equivalent criminal offence (new
subsection 205F(4), Item 48 of CLAB).

Unacceptable 3-way control situation

New section 61AEA defines the term * unacceptable 3-way control situation” for the
purpose of Division 5A of Part 5 of the BSA.

An unacceptable 3-way control situation existsin relation to alicence areaof a
commercial radio licence (first radio licence area) where a person isin a position to
exercise control of:

(@) acommercial television broadcasting licence (where more than 50% of the
licence area population of thefirst radio licence areais attributable to the
licence area of the commercial television broadcasting licence); and

(b) acommercial radio broadcasting licence (where the commercial radio
broadcasting licence areais, or is the same as, the first radio licence area; and

(c) anewspaper that is associated with the first radio licence area.

The definition of “unacceptable 3-way control situation” uses the relevant commercial
radio broadcasting licence area because such licence areas will more closely reflect
the influence of relevant radio services or newspapersin acommunity than a
television licence area (which may be very large and highly geographically diverse).

An “unacceptable 3-way control situation” will exist where aperson, whoisin a
commercial radio licence area (first radio licence area), isin a position to exercise
control of acommercial radio broadcasting licence in the first radio licence area, a
newspaper that is associated with the first radio licence area and a commercial
television broadcasting licence, the licence area of which has more than half of the
population of the first radio licence area.

The effect of thisamendment is that a person cannot own more than two regul ated
media platformsin alicence area.
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Prohibition on transactionsresulting in an unacceptable 3-way control situation

New section 61AMA provides that a person commits an offence if the person is party
to one or more transactions, or was in a position to control the transactions, that occur
after the commencement day, and the transactions cause an unacceptable 3-way
control situation to come into existence in the licence area of acommercial radio
broadcasting licence.

The maximum penalty for an offence under new section 61AMA is 20,000 penalty
units for anatural person, or 100,000 penalty units for a body corporate (section 4B of
the Crimes Act 1914).

A person can only commit an offence in relation to atransaction that takes place after
the “commencement day”. The commencement day is the day on which Schedule 2
to the Act commences (new section 61AA of the BSA). Schedule 2 will commence
either on Proclamation, or on 1 January 2008 if the Act is not proclaimed earlier
(clause 2 of the Bill).

Further, a person will not have committed an offence if the ACMA gave prior
approval for the transactions under new section 61AMC.

New section 61AMB provides that the same conduct also constitutes a contravention
of acivil penalty provision. Under the proposed Communications L egislation
Amendment (Enforcement Powers) Bill 2006 (CLAB), the ACMA may apply to the
Federal Court for acivil penalty order for a contravention of a civil penalty provision
(new subsection 205F(1), Item 48 of CLAB).

The maximum pecuniary penalty that may be payable for acivil penalty contravention
is the same as the maximum penalty for the equivalent criminal offence (new
subsection 205F(4), Item 48 of CLAB).

Prior approval of transactions (unacceptable 3-way control situation)

New subsection 61AMC(1) provides that a person may, before the transaction takes
place, make an application to the ACMA for prior approval of atransaction that
would result in an unacceptable 3-way control situation. Thisnew provisionissimilar
to existing section 67 of the BSA, which enables the ACMA to grant prior approval
for transactions that would breach the current cross-mediarules or the statutory
control rules. This new provision will operate alongside section 67 as consequentially
amended (Items 13 and 14 of Schedule 2 of the Bill).

The application is to be made in accordance with aform approved in writing by the
ACMA (new subsection 61IAMC(2)).

If the ACMA is satisfied that:

e thetransaction would place the person in breach of new section 61AMA or
61AMB; and

e either the applicant or athird party will take action within 12 months to ensure
that the unacceptable 3-way control situation does not eventuate;

the ACMA may approve the transaction (new subsection 61AMC(4)).
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The ACMA may seek further information from the applicant before making a
decision (new subsection 61AMC(3)). In deciding whether to approve the
transaction, the ACMA must consider all relevant matters, including any relevant
undertakings given by athird party under new section 61AS (new

subsection 61AMC(7)).

If the ACMA approves a transaction on the basis that the applicant itself will take
certain action, the ACMA must specify atime period during which the action to
prevent or alleviate the unacceptable 3-way control situation must be taken. The
period specified must be at least one month, and it can be no longer than 12 months
(new subsection 61IAMC(5)).

The ACMA may specify in the notice the action that the applicant is to take (new
subsection 61AMC(6)). For example, the ACMA may approve the transaction
subject to the person divesting their interests in a specific media operation.

If the ACMA approves a transaction on the basis that a third party will take certain
action, the ACMA must notify the applicant accordingly.

If the ACMA refuses to approve atransaction, the ACMA must give written notice of
the refusal to the applicant (new subsection 61IAMC(8)).

New subsection 61AMC(9) provides that the ACMA must deal with application for
prior approval in order of receipt. The ACMA must use its best endeavours to deal
with an application it receives for prior approval within 45 days of receipt (new
subsection 61AMC(10)).

Extension of timefor compliance with prior approval notice (unacceptable 3-way
control situation)

If the ACMA approves the transaction, the applicant may seek an extension of time
for compliance (new subsection 61AMD(1)). The ACMA may seek further
information from the applicant before making a decision in relation to arequest for an
extension (new subsection 61IAMD(3)).

The ACMA has the discretion to grant an extension in appropriate circumstances
(new subsection 61AMD(2)). For example, the ACMA may consider it very likely
that the applicant will divest an interest in a media operation within three months,
thereby resolving the unacceptable 3-way control situation. In such acase, the
ACMA might consider it appropriate to grant an extension for three months.

In deciding whether to grant an extension, the ACMA must have regard to:

e the endeavours the applicant has made to comply with the notice; and

e any difficulties the applicant has experienced in attempting to comply with the
notice (new subsection 61AMD(5)).

However, the ACMA must not have regard to any financial disadvantage that may be
suffered by the applicant. For example, the fact that the price of shares has recently
dropped is not arelevant consideration.
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Any extension granted by the ACMA can be for no longer than either the origina
period specified in the notice, or six months, whichever is the shorter period (new
subsection 61AMD(4)).

If the ACMA does not make a decision within 45 days of receiving the applicant, or
of receiving additional information if this was requested, the ACMA is deemed to
have decided to extend the period for compliance by the period specified in the notice,
or six months, whichever is the shorter period (new subsection 61AMD(6)).

If the ACMA refuses to approve an application, the ACMA must give written notice
of the refusal to the applicant (new subsection 61AMD(7)).

Breach of prior approval notice — offence (unacceptable 3-way control situation)

If a person breaches a notice issued under new section 61AMC, the person is guilty of
an offence (new subsection 61IAME(1)). A person commits a separate offence for
each day during which a contravention of the notice continues (new

subsection 61AME(2)).

The maximum penalty for an offence under new subsection 61IAME(1) is 20,000
penalty units for a natural person, or 100,000 penalty units for abody corporate
(section 4B of the Crimes Act 1914).

Breach of prior approval notice— civil penalty (unacceptable 3-way contr ol
situation)

New section 61AMF provides that the same conduct also constitutes a contravention
of acivil penalty provision (new subsections 61IAMF(1) and (2)). Under the proposed
CLAB Bill, the ACMA may apply to the Federal Court for acivil penalty order for a
contravention of acivil penalty provision (new subsection 205F(1), Item 48 of
CLAB). A person commits a separate civil penalty contravention for each day during
which a contravention of the notice continues (new subsection 61AMF(3)).

The maximum pecuniary penalty that may be payable for acivil penalty contravention
is the same as the maximum penalty for the equivalent criminal offence (new
subsection 205F(4), Item 48 of CLAB).

Remedial directions (unacceptable 3-way control situation)

If, on or after the commencement day, the ACMA is satisfied that an unacceptable
3-way control situation exists, the ACMA may give a person aremedial direction for
the purpose of ensuring that the situation ceases to exist (new subsection 61ANA(1)).
Such a notice must specify a particular timeframe within which the action must be
taken (new subsection 61ANA(4)).

The types of directions that the ACMA might give include:

e adirection requiring a person to dispose of shares or interests in shares; and

e adirection restraining a person from exercising any rights attached to shares (new
subsections 61IANA(2) and (3)).

The ACMA may only give aremedial direction to a person after the “commencement
day”. The commencement day isthe day on which Schedule 2 to the Act commences
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(new section 61AA of the BSA). Schedule 2 will commence either on Proclamation,
or on 1 January 2008 if the Act is not proclaimed earlier (clause 2 of the Bill).

If the ACMA issues aremedial direction, the notice must specify a period during
which the required action must be taken (new subsection 61ANA(4)). The period
specified must be no longer than 12 months (new subsection 61ANA(5)). However,
if the person acted in good faith, took reasonable precautions and exercised due
diligence to avoid an unacceptable 3-way control situation developing, the person will
be entitled to a 12 month period (new subsection 61IANA(6)).

In contrast, if the ACMA considers that a person acted flagrantly in breach of
section 61AMA or 61AMB, the ACMA must specify aperiod of only one month
(new subsection 61ANA(7)). Thisrequirement is notwithstanding the fact that a
requirement to take action within one month may be financially disadvantageous for
the person concerned (e.g. if the share market is at alow point) (new

subsection 61ANA(8)).

A person who is subject to aremedial direction may generally apply to the ACMA for
an extension of time for compliance, but not if the person was subject to a one month
period for compliance (subsections 61AP(1) and (2)). The ACMA may seek further
information from the applicant before making a decision (new subsection 61AP(4)).

The ACMA has discretion to grant an extension if:

e an unacceptable 3-way control situation islikely to cease to exist within 3
months; and

e the person acted in good faith; and

e theextension isappropriate in all the circumstances (new subsection 61AP(3A)).

The ACMA cannot grant an extension for a period of more than 3 months, and only
one extension may be granted (new subsection 61AP(5)).

In deciding whether to grant an extension, the ACMA must have regard to:

e the endeavours the applicant has made to comply with the notice;

e any difficulties the applicant has experienced in attempting to comply with the
notice; and

e the seriousness of the situation giving rise to the notice (new
subsection 61AP(6)).

However, the ACMA must not have regard to any financial disadvantage that may be
suffered by the applicant. For example, the fact that the price of shares has recently
dropped is not arelevant consideration. If the ACMA does not make a decision
within 45 days of receiving the application, or of receiving additional information if
this was requested, the ACMA is deemed to have decided to extend the period for
three months (new subsection 61AP(7)).

If aperson breaches aremedial direction issued under new section 61AN, the person
is guilty of an offence (new subsection 61AQ(1)). A person commits a separate
offence for each day during which a contravention of the notice continues (new
subsection 61AQ(2)).
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The maximum penalty for an offence under new subsection 61AQ(1) is 20,000
penalty units for a natural person, or 100,000 penalty units for abody corporate
(section 4B of the Crimes Act 1914).

New section 61AR provides that the same conduct also constitutes a contravention of
acivil penalty provision. Under the proposed Communications Legislation
Amendment (Enforcement Powers) Bill 2006 (CLAB), the ACMA may apply to the
Federal Court for acivil penaty order for a contravention of acivil penalty provision
(new subsection 205F(1), Item 48 of CLAB). A person commits a separate civil
penalty contravention for each day during which a contravention of the notice
continues (new subsection 61AR(2)).

The maximum pecuniary penalty that may be payable for acivil penalty contravention
is the same as the maximum penalty for the equivalent criminal offence (new
subsection 205F(4), Item 48 of CLAB).

Enfor ceable undertakings

New section 61AS givesthe ACMA the ability to accept undertakings offered by a

person to the effect that:

e the person will take specified action to ensure that an unacceptable media
diversity situation does not exist (new paragraph 61AS(10(a)); or

e if an unacceptable media diversity situation already exists, the person will take
specified action to ensure that there is not a reduction in the number of pointsin
the licence area (new paragraph 61AS(1)(b));

e the person will take specified action to ensure that an unacceptable 3-way control
situation does not exist (new paragraph 61AS(1)(c)).

Once accepted by the ACMA, undertakings would be enforceable by the Federa
Court.

A person may offer an enforceable undertaking to support an application made by
another person in the market for a prior approval of atransaction (new sections 61AJ
and 61AMC).

A person who gives an enforceable undertaking may only withdraw or vary the
undertaking with the ACMA’ s consent (new subsection 61AS(3)). The ACMA would
be able to cancel an undertaking at any time by giving a written notice to the person
(new subsection 61AS(4)). The ACMA may publish an enforceable undertaking on
its Internet site (new subsection 61AS(5)).

New section 61AT provides that undertakings under new section 61AS are
enforceable in the Federal Court. New subsection 61AT(1) provides that the ACMA
may apply to the Federal Court for an order if a person has given the ACMA an
enforceable undertaking and the ACMA considers that the person has breached the
undertaking.

New subsection 61AT(2) provides for the sorts of orders that the Federal Court may
make in relation to an application by the ACMA under new subsection 61AT(1). If
the Federal Court is satisfied that the person has breached the undertaking, it may
make any or all of the following orders:
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e an order directing the person to comply with the undertaking;

e an order directing the person to pay to the ACMA, on behalf of the
Commonwealth, an amount up to the amount of any financial benefit that the
person has obtained directly or indirectly and that is reasonably attributable to the
breach;

e any order that the Court considers appropriate directing the person to compensate
any other person who has suffered loss or damage as a result of the breach; or

e any other order that the Court considers appropriate.

These enforceable undertaking provisions are consistent with the general enforceable
undertaking provisions introduced by the CLAB.

Register of Controlled Media Groups

New section 61AU requires the ACMA to establish a Register of Controlled Media
Groups (the Register) (new subsection 61AU(1)). The Register isto be maintained
electronically and isto be publicly accessible on the Internet (new subsection
61AU(2) and (3)). Itisintended that the Register would be an interactive database
and that information could be extracted in a number of ways. For example, a person
could search the Register for entries which list a particular controller, or the person
could search for registered media groupsin a particular radio licence area.

The Register would identify both the separate media groups in each licence area and
the controller or controllers of each of the media operationsin the group (new
subsection 61AV(1)). Industry would be able to assess the number of separate media
groupsin a particular licence area by reviewing the Register. The Register is atool
which may be utilised by industry to ensure their compliance with the media diversity
rulesin any transaction they undertake.

Under this model, responsibility for ensuring compliance with the BSA would rest
with industry. The ACMA’s primary responsibilities would be:

e maintaining the Register;

e monitoring industry compliance; and

e investigating and responding to any breaches of the BSA.

The onus would be on prospective purchasers to check the Register to ascertain
whether there is scope at that time within the affected licence area(s) for the proposed
transaction to proceed.

New subsection 61AU(4) provides that the Register is not alegislative instrument.
This statement is intended to assist users by confirming that the Register isnot a
legislative instrument, and isfor clarity only.

The ACMA may include explanatory notes in the Register (new section 61AX). For

example, the ACMA may include explanatory notes regarding the following:

e mediagroups that form part of alarger media group, where only the larger media
group is to be counted for the purposes of the points test;

e amediagroup and/or controllers that have been registered on the basis of a prior
approval,



72

e entrieson theregister that are subject to review (e.g. meritsreview in the
Administrative Appeals Tribunal); and

e additional information about media groups or controllers (eg. the current licensee
company).

Establishment of the Register

The ACMA must establish the Register as soon as practicable after 1 February 2007
(new subsection 61AU(5)). Where the ACMA is satisfied that, at 1 February 2007 a
registrable media group exists, the ACMA must enter that media group in the Register
on an unconfirmed basis (new subsections 61AY (1) and (4)).

In formulating the Register, the ACMA may rely solely upon notifications received in
accordance with the reporting obligations in new section 65 (Item 17 of Schedule 1).
The ACMA need not investigate the notifications (e.g. to confirm that control has
shifted as reported) before entering the media groups in the Register on an
unconfirmed basis. Where the ACMA relies upon a notification under Division 6 of
Part 5, the ACMA must update the Register within 2 business days of receiving the
notification (new subsection 61AY (3)). It isintended that the Register isto be
updated in the order of receipt of notifications.

Importantly, for the purposes of establishing the Register, the ACMA need not have
regard to whether or not an unacceptable media diversity situation existsin the
relevant radio licence area. If, at the time the Register is established, there are fewer
than the required number of pointsin aparticular licence area, the controllers of these
media groups would still be able to enter their interests on the Register. The reason
for this concession is that, if these media groups could not be entered on the Register,
this would have an unfair impact upon the controllers of the groups as the commercial
value of the group would be reduced. The intention is that the interests of existing
controllers should not be unduly affected by the establishment of the Register and the
new concept of an unacceptable media diversity situation.

For example, in regional marketsit is common for two radio licences (one AM, one
FM) to be commonly owned. If the licences were required to be sold separately due
to the number of other media groups in the market, this would be likely to diminish
the value of the AM licence considerably. New section 61AY allows for the interests
held by the controllers of media groups in these types of markets to be entered on the
Register, and these media groups would be able to remain in the market (e.g. the
interests could be transferred or sold) provided the media group remains commonly
controlled and there is no further reduction in the number of separate media groupsin
the market as a consequence of a transaction relating to the media group concerned
(new section 61AX).

Registration of new media groups

Where a new media group is formed after the Register is established, the ACMA may

enter the new group on the Register if the ACMA is satisfied that the creation of the

media group has not resulted in either:

e anew unacceptable media diversity situation; or

e areduction in the number of pointsin the licence area where an unacceptable
media diversity situation already exists (new subsection 61AZ(1)).
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If the ACMA enters anew group on the Register, the entry isinitially unconfirmed
(new subsection 61AZ(4)).

In deciding whether to update the Register to reflect the creation of a new media
group, the ACMA may rely solely upon notifications received in accordance with the
reporting obligations in sections 62-64 of the BSA or the reporting obligationsin new
section 65 (Item 17 of Schedule 1). The ACMA need not investigate the notification
(e.g. to confirm that control has shifted as reported) before entering the media group
in the Register on an unconfirmed basis. Where the ACMA relies upon a notification
under Division 6 of Part 5, the ACMA must update the Register within 2 business
days of receiving the notification (new subsection 61AZ(3)).

However, the ACMA will only update the Register in relation to a merger involving
all three regulated media platforms (i.e. commercial television, commercial radio and
Associated Newspapers) in regional licence areas where a statement was obtained
from the ACCC prior to the transaction to the effect that the ACCC is of the opinion
that the transactions would not result in a contravention of section 50 of the TPA

(paragraph 61AZ(1)(c)).

New subsections 61AZ(5)-(12) provide that the Register isto be ‘frozen” while AAT
or court proceedings are pending in relation to a decision of the ACMA in connection
with aregistrable media group, or while the ACMA isreconsidering adecision. The
reason for thisamendment is to ensure that, where the ACMA makes adecisionin
relation to aregistrable media group, and because of reconsideration of that decision
by the ACMA itself, or because of proceedingsthat are takeninthe AAT orina
court, that decision is not finalised, another registrable media group does not have the
opportunity to be included on the Register until that first decision isfinalised if the
inclusion of that second registrable media group would result in a new unacceptable
media diversity situation in the relevant licence area, or areduction in the number of
pointsin the licence areaif an unacceptable media diversity situation already exists.

A person may apply to the ACMA for reconsideration of a decision under new
subsection 61AZE (1) (see section 61AZF). A person may apply to the AAT for a
review of adecision made by the ACMA under new section 61AZF (see section 204
as amended by item 18 of Schedule 1 of the Bill). Inrelation to both these decisions
and other decisions made by the ACMA in connection with aregistrable media group,
aperson may apply to a court for an order of review, awrit of mandamus or
prohibition, or an injunction (under section 39B of the Judiciary Act 1903 and
paragraph 75(v) of the Constitution).

New subsection 61AZ(5) provides that where the ACMA makes adecision in relation
to aregistrable media group (the first media group) and a person applies to the
ACMA for reconsideration of the decision, or to the AAT for review of the decision,
or to a court for review or consideration of the decision, then during the period when
that application is not finalised the ACMA must not enter any other registrable media
group (the second media group) in the Register, unless the ACMA is satisfied that,
assuming the ACMA’s original decision in relation to the first media group is upheld,
the inclusion of the second media group in the Register would not have the result that:
- anew unacceptable media diversity situation comes into existence in the
relevant licence area; or
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- if an unacceptable media diversity situation already existsin that licence area,
there would be a reduction in the number of pointsin the licence area.

In deciding whether to update the Register to reflect the creation of a new media
group, the ACMA may rely solely upon notifications received in accordance with the
reporting obligations in sections 62-64 of the BSA or the reporting obligationsin new
section 65 (Item 17 of Schedule 1 of the Bill). The ACMA need not investigate the
notification (e.g. to confirm that control has shifted as reported) before entering the
media group in the Register on an unconfirmed basis.

New subsection 61AZ(3) provides that, where the ACMA relies upon a notification
under Division 6 of Part 5, the ACMA must update the Register within two business
days of receiving the notification. New subparagraph 61AZ(5)(d) deals with the
operation of new subsection 61AZ(3) where the ACMA is satisfied that another media
group has come into existence during the period (‘the pending period’) when that
application has not been finalised. It provides that new subsection 61AZ(3) operates
asif the notification were received on the first day after the pending period.

New subsections 61AZ(6)-(10) specify what is meant by “the period when that
application has not been finalised” in new subsection 61AZ(5):

e Where aperson applies to the ACMA for reconsideration of a decision under
new subsection 61AZE(1), the application is taken not to have been finalised
during the 28-day period beginning on the day when the decision on the
reconsideration is notified, or the day when the decision is deemed to have
been made under new subsection 61AZF(9) (new subsection 61AZ(6)).
(Amendment (11) makes a change to new subsection 61AZF(9) to specify that
where the ACMA has not made a decision on an application for
reconsideration of adecision within 28 days of receiving the application, or
within 28 days of receiving further information if it has asked for such, then
the ACMA istaken to have made a decision at the end of that 28-day period
affirming the original decision.)

e Where aperson has applied to the AAT for areview of adecision, and the
AAT makes a decision on the application, the application is taken not to have
been finalised during the 28-day period beginning on the day on which the
decision is made by the AAT (new subsection 61AZ(7)).

e Where a person has applied to the AAT for areview of adecision and the
AAT has made a decision on the application, and the person appeals from the
decision of the AAT to the Federa Court, and the Federal Court makes a
decision on the appeal, the application is taken not to have been finalised
during the 28-day period beginning on the day on which the decision is made
by the Federal Court (new subsection 61AZ(8)).

e Where aperson has applied to a court for an order of review, awrit of
mandamus or prohibition, or an injunction, in relation to a decision made by
the ACMA, and the court makes a decision on the application, the application
istaken not to have been finalised during the 28-day period beginning on the
day on which the decision is made by the court (new subsection 61AZ(9)).

e Where a person has applied to a court for an order of review, awrit of
mandamus or prohibition, or an injunction, in relation to a decision made by
the ACMA, and the court makes a decision on the application, and the
decision made by the court becomes the subject of an appeal, and the court or
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another court makes a decision on the appeal, the application is taken not to
have been finalised during the 28-day period beginning on the day on which
the last-mentioned decision is made (new subsection 61AZ(10)).

The effect of these provisionsisto provide that the Register isto be ‘frozen’ for the
period that the ACMA takes to consider an application for reconsideration, or the
period taken by the AAT or acourt to consider an application, and that the Register is
to remain ‘frozen’ for aperiod of 28 days after a decision is made on that application,
to enable the affected person to take further steps to appeal the decision should they
wish to.

For instance, if a person makes an application to the AAT for areview of adecision
make by the ACMA under new section 61AZF, the Register isto be ‘frozen’ while
the AAT considers that application, and remains frozen for a period of 28 days after
the AAT makesits decision on the application. During that 28-day period the person
may wish to appeal from the decision of the AAT to the Federal Court. If they do so,
the Register remains ‘frozen’ until the Federal Court makes a decision on the appeal,
and then remains ‘frozen’ for afurther period of 28 days after that.

In addition, new subsection 61AZ(11) provides that the regulations may further
elaborate on when an application is taken not to have been finalised for the purposes
of new subsection 61AZ(5). The regulations may also extend the 28-day period that
is mentioned in new subsections 61AZ(6)-(10) (new subsection 61AZ(12)).

De-registration of a media group

If the ACMA is satisfied that aregistered media group has ceased to exist, the ACMA
may remove the media group from the Register on an unconfirmed basis (new
subsections 61AZA(1) and (3)).

In deciding whether to remove a registered media group from the Register, the
ACMA may rely solely upon notifications received in accordance with the reporting
obligations in sections 62-64 of the BSA or the reporting obligations in new section
65 (Item 17 of Schedule 1). The ACMA need not investigate the notification (e.g. to
confirm that control has shifted as reported) before removing a media group from the
Register on an unconfirmed basis. Where the ACMA relies upon a notification under
Division 6 of Part 5, the ACMA must update the Register within 2 business days of
receiving the notification (new subsections 61AZA(2) and (3)).

Registration of a change of controller

If the ACMA is satisfied that there has been a change of controller of aregistered
media group, the ACMA must update the Register on an unconfirmed basis (new
subsections 61AZB(1) and (4)). It isnot necessary for the ACMA to consider
whether an unacceptable media diversity situation has arisen because a change in
controller does not affect the continuity of an existing registered media group (new
section 61AX).

In deciding whether to update the Register, the ACMA may rely solely upon
notifications received in accordance with the reporting obligations in sections 62-64
of the BSA or the reporting obligationsin new section 65 (Item 17 of Schedule 1).



76

The ACMA need not investigate the notification (e.g. to confirm that control has
shifted as reported) before registering a change of controller on an unconfirmed basis.
Where the ACMA relies upon a notification under Division 6 of Part 5, the ACMA
must update the Register within 2 business days of receiving the notification (new
subsections 61AZB(2) and (3)).

Registration of a change of composition of media group

If the ACMA is satisfied that the composition of aregistered media group has

changed, and the ACMA s satisfied that the change does not result in:

e an unacceptable media diversity situation coming into existence; or

e if an unacceptable media diversity situation already exists, areduction in the
number of pointsin the licence area;

the ACMA must update the Register on an unconfirmed basis (new subsections
61AZC(1) and (4)).

In deciding whether to update the Register, the ACMA may rely solely upon
notifications received in accordance with the reporting obligations in sections 62-64
of the BSA or the reporting obligations in new section 65 (Item 17 of Schedule 1).
The ACMA need not investigate the notification (e.g. to confirm that control has
shifted as reported) before registering a change of composition of a media group on an
unconfirmed basis. Where the ACMA relies upon a notification under Division 6 of
Part 5, the ACMA must update the Register within 2 business days of receiving the
notification (new subsections 61AZC(2) and (3)).

Notificationsto be dealt with in order of receipt

New section 61AZCA provides that for the purposes of certain provisions of the BSA,
the ACMA must deal with notifications given under Division 6 of Part 5 of the BSA
in order of receipt. Division 6 deals with requirementsto notify the ACMA of matters
such as control and directorships, changesin control, obtaining control of alicence,
and newspaper interests. Division 6 is central to the operation of the Register.

The relevant provisions are:

- new section 61AY (which deals with the initial registration of media groups);

- new section 61AZ (which deals with the registration of newly-formed media
groups);

- new section 61AZA (which deals with the deregistration of a media group that
has ceased to exist);

- new section 61AZB (which deals with the registration of the change of
controller of aregistered media group);

- new section 61AZC (which deals with the registration of a change of
composition of aregistered media group).

In circumstances where two or more applications that affect the same licence area are
notified to ACMA for registration, this provision will ensure that the transaction first
notified to ACMA will be considered ahead of alater transaction, should both
transactions lead to an unacceptable media diversity situation.
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Conditional transactions

It isacommon commercial practice to specify that a particular transaction does not
complete until necessary regulatory clearances have been obtained (e.g. informal
clearance by the ACCC, clearance by the Foreign Investment Review Board, etc.).
That is, transactions are commonly made conditional on regulatory approval.

Generally atransaction must be complete before the ACMA will make an entry on the
Register. However, if atransaction isready to complete, and the only remaining
obstacle before completion is entry on the Register, the ACMA may update the
Register on an unconfirmed basis to reflect that transaction (new section 61AZD).
The ACMA will only update the Register in such circumstances if the parties are
behaving in good faith and the ACMA is satisfied that the transaction will be
completed within 5 business days of its registration.

This qualification to the general ruleis designed to facilitate the continuation of
established commercial practices which would not undermine the effective operation
of the Register.

Generally, as a matter of commercial practice, the parties will be under a mutual
obligation to complete once the conditions to a merger are satisfied. However, if the
parties do not complete the transaction for whatever reason (whether by consent or a
party’s default), the ACMA would rectify the Register once it became aware of the
non-completion.

It will be incumbent upon parties to such transactions to notify the ACMA of the
completion of such atransaction as, if the ACMA isnot satisfied that the transaction
has completed, the ACMA isrequired to cancel, alter and/or remove entries from the
Register accordingly (new subsections 61AZE(7) and (8)).

Review and confir mation of entries and alter ations

New section 61AZE provides that the ACMA isrequired to review unconfirmed
entries which:
e register anew mediagroup on an unconfirmed basis;
e de-register amediagroup on an unconfirmed basis; or
e dlter details of mediagroup’s controllers or composition (new
subsection 61AZE(L)).

Upon reconsidering an entry, the ACMA may choose to either confirm the original
decision or cancel the entry. If the ACMA confirms the entry, the ACMA must
remove the note from the Register indicating that the entry is unconfirmed (new
subsection 61AZE(2)). If the ACMA cancels an entry, the relevant entry or entries on
the Register would be updated accordingly (new subsections 61AZE(3), (4) and (5)).

In considering whether to confirm an entry, the ACMA may choose to rely on
notifications under Division 6 of Part 5. However, the ACMA isnot required to rely
solely on notifications (new subsection 61AZE(6)). For example, the ACMA may
conduct an investigation into control arrangements in a particular market, and during
the course of that investigation the ACMA may have obtained a large amount of
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information about market activity. The ACMA may consider information from
sources other than notifications when reconsidering its decisions.

If the ACMA updated the Register on the assumption that a transaction would
complete within 5 business days, and the transaction does not complete within that
timeframe, the ACMA must cancel the relevant entry and make other necessary
consequential changes to the Register (new subsections 61AZE(7) and (8)).

The ACMA may request additional information from a person for the purpose of
making a decision in relation to an unconfirmed entry. Such arequest must be made
in writing within 14 days of the entry being added to the Register (new subsection
61AZE(9)).

If the ACMA does not make a decision within 28 days of updating the Register on an
unconfirmed basis, or of receiving additional information (if this was requested), the

ACMA is deemed to have decided to confirm the entry, and is taken to have done so

at the end of that 28-day period (new subsection AZE(10)).

Reconsider ation

New section 61AZF provides that a person whose interests are affected by a decision
made by the ACMA under new section 61AZE, either to confirm or cancel an entry,
may apply to the ACMA for reconsideration of the decision (new

subsection 61AZE(1)). An application for reconsideration must be made within 7
days after the Register was updated, and it must be accompanied by reasons (new
subsections 61AZF(2) and (3)).

Upon reconsidering an entry, the ACMA may choose to either confirm the original
decision or revoke the decision (new subsection 61AZF(5). A decision made by the
ACMA in relation to arequest for reconsideration is deemed to have been made under
new section 61AZE.

If the ACMA considers that additional information is required before the ACMA can
make a decision in relation to an application for reconsideration, the ACMA may
request additional information from the applicant or another person (new

subsection 61AZF(8)).

If the ACMA does not make a decision within 28 days of receiving the application, or
of receiving additional information (if this was requested), the ACMA is deemed to
have decided to confirm the entry, and is taken to have done so at the end of that 28-
day period (new subsection 61AZF(9)).

The ACMA is also empowered to reconsider decisions at any time. Such a
reconsideration can be at the ACMA’s own initiative, rather than in response to a
complaint (new subsection 61AZF(10)). For example, if the ACMA considered that a
registered media group might no longer be commonly controlled, the ACMA might
investigate the control arrangements in that media group under section 170 of the
BSA. Asa consegquence of the conclusions drawn in that investigation, the ACMA
might decide that its decision to confirm certain entrieswas in error and it would
update the Register accordingly.
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Corrections of clerical errorsand defects

If the ACMA identifies an obvious defect or clerical error on the Register, the ACMA
may alter the Register accordingly (new section 61AZG).

Regulations

New section 61AZH provides a power for regulations to be made making further
provision in relation to the operation of the Register.

Item 9: Section 62 (penalty)

Item 9 of Schedule 1 makes atechnical amendment that is consequential to Item 10 of
Schedule 1.

ltem 10: At the end of section 62

For the Register to operate effectively, it will be crucially important that the ACMA is
notified promptly of changesin control. Asthe current notification provisions only
extend to radio and television licensees, it is necessary to extend the notification
requirements to Associated Newspapers.

Item 10 of Schedule 1 extends the operation of section 62 of the BSA. Section 62

provides that commercial television broadcasting licensees, commercial radio

licensees and datacasting transmitter licensees are required to report to the ACMA on

an annual basisin relation to:

e personswho werein a position to exercise control of the licence at the end of the
financial year; and

e thedirectors of the licensee company (subsections 62(1) and (2) of the BSA).

Item 10 inserts new subsections 62(3) and (4), which provide that a newspaper
publisher must report to the ACMA in relation to both directors and controllers at the
end of the financia year. This provides a comparable reporting obligation for
newspaper publishersto that currently imposed on licensees.

If alicensee or newspaper publisher failsto notify the ACMA in accordance
section 62 as amended, the licensee or publisher will have committed an offence (new
subsection 62(5)).

The maximum penalty for an offence by a newspaper publisher under section 62 as
amended would be 500 penalty units for anatural person, or 2,500 penalty unitsfor a
body corporate (section 4B of the Crimes Act 1914).

An offence under section 62 will be an offence of strict liability (new section 65A,
inserted by new Item 11 of Schedule 1 to the CLAB).

Item 11: Subsection 63(1)

Item 11 of Schedule 1 amends section 63 to reduce the reporting period that applies
when a change of control occursfrom 7 daysto 5 days. Thisamendment isrelated to
Item 8, as the timely notification of changesin control is crucial to the effective
operation of the Register.
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Item 12: Section 63 (penalty)

Item 12 of Schedule 1 makes atechnical amendment that is consequential to Item 13
of Schedule 1.

ltem 13: At the end of section 63

Item 13 of Schedule 1 extends the operation of section 63 of the BSA. Section 63
provides that commercial television broadcasting licensees, commercial radio
licensees and datacasting transmitter licensees are required to report changes of
control to the ACMA within a specified period of becoming aware of the change
(subsections 63(1) and (2) of the BSA).

Item 13 inserts new subsections 63(3) and (4), which provide that a newspaper
publisher must report changes in control to the ACMA within the same specified
period. This provides a comparable reporting obligation for newspaper publishersto
that currently imposed on licensees.

If alicensee or newspaper publisher failsto notify the ACMA in accordance with
section 63 as amended, the licensee or publisher will have committed an offence (new
subsection 63(5)).

The maximum penalty for an offence by a newspaper publisher under section 62 as
amended would be 500 penalty units for anatural person, or 2,500 penalty unitsfor a
body corporate (section 4B of the Crimes Act 1914).

An offence under section 63 will be an offence of strict liability (new section 65A,
inserted by new Item 11 of Schedule 1 to the CLAB).

Item 14: Subsection 64(1)

Item 14 of Schedule 1 amends section 64 to reduce the reporting period that applies
when a change of control occurs from seven daysto five days. Thisamendment is
related to Item 8, as the timely notification of changes in control isimportant to the
effective operation of the Register.

Item 15: Section 64 (penalty)

Item 15 of Schedule 1 makes atechnical amendment that is consequential to Item 16
of Schedule 1.

ltem 16: At the end of section 64

Item 16 of Schedule 1 extends the operation of section 64 of the BSA. Section 64
provides that person who obtains control of acommercial television broadcasting
licence, commercial radio licence or a datacasting transmitter licence must notify the
ACMA within a specified period of becoming aware of the change (subsections 64(1)
and (2) of the BSA).

Item 16 inserts new subsections 63(3) and (4), which provide that a person who
obtains control of an associated newspaper must notify the ACMA within the same
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specified period. This provides a comparable reporting obligation for newspaper
publishers to that currently imposed on licensees.

If aperson fails to notify the ACMA in accordance with this requirement, the person
will have committed an offence (new subsection 63(5)).

The maximum penalty for an offence by a person who has failed to notify the ACMA
regarding control of a newspaper would be 500 penalty units for a natural person, or
2,500 penalty units for abody corporate (section 4B of the Crimes Act 1914).

An offence under section 64 will be an offence of strict liability (new section 65A,
inserted by new Item 11 of Schedule 1 to the CLAB).

ltem 17: Section 65

Item 17 of Schedule 1 repeals section 65 of the BSA and substitutes a new section.
Section 65 currently requires each person in a position to exercise control of a
commercial television or commercial radio licence to notify the ACMA annually
regarding any interests the person holds in newspaper. This provision isno longer
required as a consegquence of the new reporting obligationsin relation to Associated
Newspapers (Items 9-16 of Schedule 1).

New subsections 65(1) and (2) impose an obligation on commercial television
broadcasting licensees and commercial radio licensees to notify the ACMA of details
regarding persons who control the licence at 1 February 2007. This new requirement
is designed to facilitate the establishment of the Register by the ACMA. By
providing the ACMA with up-to-date information about control arrangements, when
the Register is established by the ACMA after 1 February 2007 the information will
be accurate and reliable for industry.

New subsections 65(3) and (4) impose equivalent obligations on the publishers of
newspapers.

New subsections 65(6) and (7) provide that a person in a position to exercise control
of acommercial television broadcasting licence, acommercial radio broadcasting
licence or an associated newspaper at 1 February 2007 must notify the ACMA within
five days.

It isan offence to fail to comply with the notification requirements under new
section 65 (new subsection 65(7)).

The maximum penalty for offencesin relation to commercial television broadcasting
licences and Associated Newspapersis 500 penalty units for a natural person, or
2,500 penalty units for abody corporate (section 4B of the Crimes Act 1914). For
offencesin relation to commercial radio, the maximum penalty is 50 penalty units for
anatural person, or 250 penalty units for a body corporate.

An offence under section 63 will be an offence of strict liability (new section 65A,
inserted by new Item 11 of Schedule 1 to the CLAB).
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Item 18: Section 204 (after table item dealing with subsection 59(4B))

Item 18 of Schedule 1 provides rights for specified persons to seek merits review of
certain decisions made by the ACMA in the Administrative Appeals Tribunal (AAT).

Additional provision for merits review in the AAT is made for the following

circumstances:

e wherethe ACMA hasrefused to approve atransaction that would breach the
prohibition on unacceptable media diversity situations or the prohibition on
unacceptable 3-way control situations, the applicant for the approval may apply
for review (new sections 61AJ and 61AMC);

e similarly, the applicant for an approval may seek review of the period determined
by the ACMA if the approval is granted (new sections 61AJ and AMC);

e wherethe ACMA has approved atransaction, or has issued aremedial direction,
and has refused an application for an extension of time to comply (new
sections 61AK, 61AMD,and 61AP), the applicant for the extension may apply for
review;

e wherethe ACMA has reconsidered adecision in relation to entries on the
Register (new section 61AZF), a person with an interest in the decision may
apply for review.

ltem 18A: At the end of section 205PA
Item 18B: Section 205Q
Item 18BA: Section 205Q

Items 18A, 18B and 18BA will amend new sections 205PA and 205Q of the BSA,
which are inserted into that Act by CLAB.

Those new sections enable the Federal Court to grant injunctionsin relation to
contraventions or proposed contraventions of the provisionsin the BSA which deal
with unlicensed broadcasting.

The effect of theseitemsisthat the ACMA may also seek injunctionsin the Federal
Court where a person has engaged, is engaging, or is proposing to engage in conduct
in contravention of:
e the prohibition on transactions that result in an unacceptable media diversity
situation coming into existence; or
¢ the prohibition on transactions that result in an unacceptable 3-way control
situation coming into existence.

New section 205PA provides asimplified outline of Part 5 to assist readers. This
section is amended to reflect the amendment made to new section 205Q.

New section 205Q (as inserted by CLAB) providesthat if a person has engaged, is
engaging or is proposing to engage, in any conduct in contravention of new
subsection 121FG(3) or new sections 136A, 136B, 136C, 136D or 136E of the BSA
(the new civil prohibitions on providing unlicensed broadcasting services), the
ACMA will be able to apply to the Federal Court for an injunction to restrain the
person from engaging in the conduct. If, in the Federal Court’sopinion, it is desirable
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to do so, the Court will aso be able to require the person to do something (new
paragraph (205Q(b)).

Items 18B and 18BA amend new section 205Q to include reference to conduct in
contravention of new section 61AH and new section 61AMB, respectively.

New section 61AG provides that a person commits an offence if the person is party to
one or more transactions, or was in a position to control the transactions, that occur
after the commencement day, and the transactions either:
e cause an unacceptable media diversity situation to come into existence in the
licence area; or
e if an unacceptable media diversity situation already exists;, there is areduction
in the number of pointsin the licence area.

New section 61AH provides that the same conduct also constitutes a contravention of
acivil penalty provision.

New section 61AMA provides that a person commits an offence if the person is party
to one or more transactions, or was in a position to control the transactions, that occur
after the commencement day, and the transactions cause an unacceptable 3-way
control situation to come into existence in the licence area.

New section 61AMB provides that the same conduct also constitutes a contravention
of acivil penalty provision.

Item 18C: At the end of clause 2 of Schedule 1

Item 18C inserts a new subclause into clause 2 of Schedule 1 to the BSA, which
relates to control and ownership of company interests. Clause 2 of that Schedule
includes provisions that specify when a person isin aposition to exercise control of a
licensee or company, for the purposes of the provisions of the BSA that relate to
ownership and control of commercial broadcasting licences, subscription broadcasting
licences, international broadcasting licences, datacasting transmitter licences,
associated newspapers and companies.

New subclause 2(5) of Schedule 1 (inserted by item 18C) provides alist of examples
of situations that may be relevant (depending on the circumstances in an individual
case) in determining whether a person isin a position to exercise control of two or
more licences. Those examples are where:
(a) the licensees share equipment, studios, other production facilities,
transmission facilities, human resources or other resources; or
(b) where the program content broadcast under one licence is substantially the
same as the program content broadcast under the other licence or licences;
(c) the licensees have financial relationships with each other;
(d) the person isin a position to exercise control of one or more of the licences,
and has afinancia relationship with another person who isin a position to
exercise control of one or more of the licences.

Item 19: Clause 43 of Schedule 4 (definition of business day)
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Item 20: Clause 3 of Schedule 5 (definition of business day)

Items 9 and 15 of Schedule 1 make technical amendments that are consequential to
Item 1 of Schedule 1.
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SCHEDULE 2—AMENDMENTS COMMENCING ON PROCLAMATION

Schedule 2 to the Bill amends the Broadcasting Services Act 1992 (BSA) in the

following ways:

e al provisionsin the BSA that restrict foreign ownership of commercial television
and subscription television interests are removed,;

e commercial television and radio licensees and newspaper publishers with cross-
mediainterests will be subject to disclosure obligations (new Division 5B of
Part 5 to the BSA);

e the Australian Communications and Media Authority (the ACMA) will be
required to impose licence conditions on commercial television licenseesin
regional Queensland, NSW, Victoriaand Tasmaniato provide minimum levels of
content on matters of local significance (new section 43A of the BSA);

e the ACMA will be required to impose licence conditions on regional commercial
radio licensees that require licensees to maintain existing levels of local presence
if the licence istransferred to athird party, if a new commonly-controlled media
group is created or if control over the licence otherwise shifts (atrigger event)
(new section 43B); and

e the ACMA will be required to impose licence conditions on regional commercial
radio licensees that require licensees to broadcast a minimum level of material of
local significance during daytime hours on business days (new section 43C);

e regional commercial radio licensees will be subject to further local content
obligations if atrigger event occurs (new Division 5C of Part 5 of the BSA)

Foreign ownership

The effect of removing all restrictions on foreign ownership from the BSA is that
foreign ownership of commercial and subscription television interests will be
regulated only by the Government’ s Foreign Investment Policy under the Foreign
Acquisitions and Takeovers Act 1975 (FATA). That is, the situation in relation to
commercia and subscription television interests will be the same as for commercial
radio and newspapers.

Schedule 2 to the Bill does not affect the requirement that a commercial or
subscription television broadcasting licensee must be a company formed in Australia
(see sections 37 and 95 of the BSA respectively). A foreign owner would therefore
need to establish an Australian subsidiary to be the licensee company.

Cross-media disclosur e obligations

Schedule 2 to the Bill imposes a genera obligation to disclose a cross-media
relationship on commercial television and radio licensees and newspaper publishers
(new Division 5B of Part 5 to the BSA).

There are two methods of disclosure:

o the‘business affairs model, which will apply to commercial television
broadcasters and newspaper publishers, and which will be the default disclosure
model for commercial radio broadcasters; and

e analternative ‘regular disclosure’ model which will only be available to
commercial radio broadcasters, if they choose to adopt this option.
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The business affairs model requires that media outlets disclose a cross-media
relationship at the time that they broadcast or publish matter, other than advertising
matter, that is wholly or partly about the business affairs of a cross-controlled media
organisation. Thisincludes the promotion of specific matter broadcast or published
by a cross-controlled media organisation.

Commercial radio broadcasters may adopt the regular disclosure method. This
method requires aradio outlet covered by a certificate to regularly disclose a cross-
media relationship in such away and with such frequency that the prime-time
audience of the commercial radio broadcaster would be reasonably likely to be aware
of the cross-mediarelationship. The intended effect is to establish a general level of
audience and reader awareness about the cross-media relationship.

Compliance with the disclosure requirement will be alicence condition for television
and radio licences. As newspapers are not subject to the licensing scheme in the
BSA, enforcement of the disclosure requirement for newspapersis by way of a
criminal offence.

Local content obligationsfor regional aggregated television markets

Schedule 2 to the Bill inserts a new provision requiring the ACMA to impose licence
conditions that require all commercial television broadcasters in the regional
aggregated commercial markets of Northern New South Wales, Southern New South
Wales, Regional Victoria, Regional Queensland and Tasmaniato broadcast minimum
levels of material of local significance.

Local presence obligationsfor regional radio

Schedule 2 to the Bill inserts a new provision requiring the ACMA to impose licence
conditions to maintain existing levels of local presenceif atrigger event occurs.
These licence conditions will operate alongside the local content licence conditions
imposed under new Division 5C of Part 5 to the BSA, and the obligationsin relation
to Local Content Plans (LCPs).

Material of local significance obligationsfor regional radio

Schedule 2 to the Bill inserts a new provision requiring the ACMA to impose, from

1 January 2008, alicence condition on each regional commercial radio broadcasting
licensee that has the effect of requiring that licensee to broadcast a“ minimum level of
material of local significance”, during daytime hours on business days. The ACMA
must determine in the licence condition what is meant by “minimum level of material
of local significance”. The provisions require the Minister to cause to be conducted,
by 30 June 2007, areview into the appropriate minimum level that is to be imposed
on licensees. Thereview will also consider whether different levels should apply to
different classes of regional commercial radio broadcasting licensees (e.g. small
markets).

L ocal content obligationsfor regional radio

Schedule 2 to the Bill requires regional commercial radio broadcasters to provide a
prescribed minimum level of local news and information servicesif the licence has
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been transferred to a third party or anew commonly controlled media group has been
created (new Division 5C of Part 5 to the BSA). The prescribed minimum level of
local news and information services comprises minimum standards in relation to the
broadcast of local news and weather bulletins, local community service
announcements and emergency warnings.

Compliance with the minimum level of local news and information services will be a
licence condition. If the licence condition is not complied with, the ACMA may take
enforcement action under the BSA, such asissuing a notice under section 141 of the
BSA.

Licensees will also be required to submit LCPs to the ACMA for consideration and
approval. An LCP must specify how alicensee will meet the local content licence
conditions.

Broadcasting Services Act 1992
Item 1: Paragraph 3(1)(d)

Item 1 of Schedule 2 repeals the object of the BSA relating to Australians having
effective control of the more influential broadcasting services, as a consequence of the
repeal of the foreign ownership restrictions by Items 4 and 17 of Schedule 2.

Item 1A: After paragraph 3(1)(e)

Item 1A inserts a new paragraph (ea) into subsection 3(1) of the BSA, which provides
for the objects of the Act. New paragraph 3(1)(ea) providesthat it is an object of the
BSA to promote the availability to audiences throughout Australia of television and
radio programs about matters of local significance.

Item 2: Subsection 6(1) (definition of foreign person)

Item 2 of Schedule 2 repeals the definition of foreign person from the interpretation
provision, as a consequence of the repeal of the foreign ownership restrictions by
Items 4 and 15 of Schedule 2.

ltem 3: After section 43
Item 3 of Schedule 2 inserts new sections 43A, 43B and 43C into Part 4 of the BSA.
New section 43A

New section 43A requires the ACMA to impose licence conditions that require all
commercial television broadcastersin regional aggregated markets to broadcast a
minimum amount of material of local significance.

For the purposes of new section 43A, regiona aggregated commercial television
markets include those markets examined in the-then Australian Broadcasting
Authority’ sinvestigation of the adequacy of local news and information programs on
commercial television servicesin regional areasin 2002. The investigation related to
defined licence areas in New South Wales, Victoriaand Queensland. However, the
licence condition isto now also apply to Tasmania.
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New section 43A requires the ACMA to ensure that the relevant licence condition is
inforceat all timesfrom 1 January 2008.

New section 43B

New section 43B requires the ACMA to impose licence conditions under section 43
of the BSA on commercial radio broadcasting licensees to maintain at least the
existing level of local presence where a“trigger event” occurs (new

subsection 43B(1)).

A trigger event occurs where:

e thecommercial radio licence istransferred to athird party;

e anew mediagroup is brought into existence; or

e thereisachangein controller of a mediagroup, of which the commercial radio
licence is apart (new section 61CB(3), inserted by Item 7 of Schedule 2).

The ACMA isto define “existing level of local presence’ in the licence condition, and
this must include staffing levels (including both employees and independent
contractors) and production facilities (e.g. studios) (new subsections 43B(2) and (3)).

The Minister may give the ACMA awritten direction about the licence conditions to
be imposed under subsection 43B(1), and the ACMA must comply with such a
direction (new subsections 43B(8) and (9)).

New section 43C

New section 43C requires the ACMA to ensure that at al times on and after 1 January
2008 thereisin force under section 43 of the BSA alicence condition that requires the
licensee of aregional commercial radio broadcasting licence to broadcast a minimum
level of material of local significance during daytime hours on business days.

A “regional commercial radio broadcasting licence” is acommercial radio
broadcasting licence that has aregional licence area. A regional licence areaisa
licence areathat is not a metropolitan licence area (see new subsection 43C(8)). The
effect of the definitions of “regional licence area” and “metropolitan licence area” is
that the requirements of new section 43C will apply to al radio broadcasting licensees
other than those in the mainland state capital cities.

The minimum level of material of local significance to be broadcast by regional
commercial radio broadcasting licenseesis set at 4.5 hours (see new

subsection 43C(3)). The Minister for Communications, Information Technology and
the Arts may increase or decrease this figure by specifying a new minimum level ina
disallowable instrument (new paragraph 43C(3)(b)).

The Minister may also specify that differing minimum levels of material of local
significance apply to differing classes of regional commercial radio broadcasting
licensees (new paragraph 43C(3)(c)). Thisisintended to recognise the diversity in
regional commercial radio broadcasting, and to provide suitable flexibility in the
requirement for regional radio broadcasters to provide a minimum level of material of
local significance. The effect of this provision isto permit the Minister to specify
differing minimum levels of material of local significance for differing types of
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licensees, so that, for instance, one minimum level may apply to those licensees with
asmall licence area, and another minimum level may apply to other licensees.

New subsection 43C(4) provides that, before 30 June 2007, the Minister must cause to
be conducted areview into:

e whether the Minister should declare a new figure to be the minimum level of
material of local significance required to be broadcast by regional commercial
radio broadcasting licensees under these provisions, and if so what that new
level should be; and

e whether the Minister should specify that different minimum levels are to apply
to different classes of regional commercial radio broadcasting licensees, and if
so what those different classes should be, and what the respective minimum
levels should be.

Within 15 sitting days of the review report being completed, the Minister will be
required to table both:
e thereport of the review conducted in accordance with new subsection 43(4)
(new subsection 43C(4B)): and
e oneor more legidative instruments under paragraph 43C(3)(b) or (c)
specifying a new minimum level(s) (new subsection 43C(4C)).

These provisions are intended to ensure that the minimum level of material of local
significance that is required to be broadcast by regional commercial radio
broadcastersis set at the appropriate amount.

New subsection 43C(1) requires the ACMA to have licence conditions in force on and
after 1 January 2008. This date has been chosen because this amendment is made to
Schedule 2 of the Bill, which commences on 1 January 2008, or earlier if an earlier
date is fixed by Proclamation.

New subsection 43C(2) provide that the ACMA will be required to define the term
“material of local significance” for the purposes of the licence condition to be
imposed on a licensee as aresult of new subsection 43C(1). Thisisintended to
permit ACMA to exercise judgment in the scope of material that may be broadcast by
aregional commercial radio broadcasting licensee in order to satisfy the requirement
of the licence condition, and mirrors the operation of new subsection 43A.

New subsection 43C(2) clarifies that the definition of the term “material of local
significance” must be broad enough to cover material that is broadcast by alicenseein
order to comply with any obligation to which the licensee is subject under new
section 61CD (inserted into the BSA by the Bill). That section (as amended) requires
that, where a “trigger event” occursin relation to aregional commercial radio
broadcasting licensee, the licensee to meet minimum service standards for local news,
local weather, local community service announcements, emergency warnings, and
designated local content programs. As aresult of new subsection 43C(2), where a
licensee is subject to the requirements of new section 61CD the material that the
licensee broadcasts to comply with that section will count towards the minimum level
of material of local significance required to be broadcast by that licensee under new
section 43C.
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“Daytime hours’ is defined in new subsection 43C. The effect of this definition is
that the broadcast of material of local significance must occur between 6.00am and
6.00pm each business day, or between such other times as are prescribed in the
Regulations for the purpose of this provision.

A definition of the term “business day” isinserted into subsection 6(1) of the BSA by
item 1 of Schedule 1 of the Bill. That term is defined to mean aday that isnot a
Saturday, Sunday or a public holiday in the place concerned. For the purpose of this
amendment, aregional commercial radio broadcasting licensee will be required to
broadcast a minimum level of material of local significance on each weekday, except
those days that are public holidays within the licensee’' s licence area.

New section 43C includes subsections to clarify the interaction of this new section
with the existing provisions of section 43 of the BSA:

e New subsection 43C(5) clarifiesthat, to avoid doubt, new section 43C does
not create any obligations under subsection 43(2) that would not exist apart
from this new section. Subsection 43(2) requires the ACMA to give licensees
notice of itsintention to vary or revoke a condition, or to impose a new
condition, to permit the licensee to make representations to the ACMA, and to
publish the proposed changes in the Gazette.

e New subsection 43C(6) provides that subsection 43(5) does not apply to
conditions made as aresult of new section 43C. Subsection 43(5) provides
that conditions made by the ACMA under subsection 43(1) must not be
inconsistent with determinations made under section 19 or with conditions set
out in Part 3 or 4 of Schedule 2.

e New subsection 43C(7) provides that new section 43C does not limit the
powers conferred on the ACMA by section 43 to impose, revoke or vary other
conditions.

ltem 4: Division 4 of Part 5

Item 4 of Schedule 2 repeals Division 4 of Part 5 of the BSA (sections 57 and 58).
Section 57 currently prevents foreign persons from controlling a commercial
television broadcasting licence, and section 58 currently imposes limitations on
foreign directorships of acommercial television broadcasting licensee,

Item 5: Division 5 of Part 5 (heading)

Item 5 of Schedule 2 makes atechnical amendment consequential to Item 6 of
Schedule 2 and Item 8 of Schedule 1.

Item 6: Sections 60 and 61
Item 6 of Schedule 2 repeals sections 60 and 61 of the BSA.

Section 60 currently provides that a person cannot control the following two
licences/holdings within the same licence area:
(1) acommercial television licence and commercial radio licence;
(i) acommercia television licence and associated newspaper; or
(iii)  acommercia radio licence and associated newspaper.
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Section 61 of the BSA currently provides that a person must not be adirector or ina
position of control of any of the combinations of commercial television, radio and
associated newspaper holdings outlined in section 60 in the same licence area.

Sections 60 and 61 are no longer required because Item 8 of Schedule 1 to the Bill
inserts new Part 5A of the BSA, which inserts new provisions to protect media
diversity.

ltem 7: After Division 5A of Part 5

Item 7 of Schedule 2 inserts new Division 5B of the BSA, which relates to the
disclosure of cross-mediarelationships, and new Division 5C, which relates to local
news and information requirements for regional commercial radio broadcasting
licensees.

Division 5B — Disclosur e of cross-media relationships

Subdivision 5B establishes requirements for media entities covered by a cross-media
exemption certificate to disclose the cross-media relationship to their audience or
readership.

Subdivision 5B establishes two alternative methods of disclosure:

e thedefault ‘business affairs model (see new sections 61BB, 61BD and 61BF
respectively for commercial television licensees, commercial radio licensees and
newspaper publishers); and

e andternative ‘regular disclosure’ model which aradio licensee may choose to
adopt by written notice to the ACMA (see new sections 61BC and 61BE).

Disclosure of cross-media relationship by commer cial television broadcasting
licensee

New section 61BB is the disclosure requirement for commercial television
broadcasters.

New section 61BB will apply where a person isin aposition to exercise control over a

set of media operations, and the set includes acommercial television licence (see new

paragraphs 61BB(1)(a) and (b)). A set of media operationsis any of the following:

e acommercial television broadcasting licence and acommercial radio
broadcasting licence that have the same licence ares;

e acommercia television broadcasting licence and a newspaper that is associated
with the licence area of the licence;

e acommercia radio broadcasting licence and a newspaper that is associated with
the licence area of the licence (new section 61BA).

Thetrigger for a disclosure under section 61BB is the broadcast by the licensee of
matter that iswholly or partly about the business affairs of another media entity in
that set of media operations (see new paragraph 61BB(1)(c)). “Business affairs’ is
defined in section 61BH.

The business affairs disclosure requirement is that every time any material about the
business affairs of a cross-controlled media entity is broadcast, the licensee must also
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broadcast a statement describing (in summary form or otherwise) the relationship
between the licensee and the other media entity (new subsections 61BB(2), (3), (4)
and (5)). The description of the relationship may be a simple statement to the effect
that there is a cross-media relationship between the commercial television licensee
and the other media entity.

A disclosure statement under subsection 61BB(2) or (4) must be broadcast in away
that will adequately bring it to the attention of a reasonable viewer of the trigger
broadcast referred to in subsection (1) (see new subsection 61BB(6)).

New subsection 61BB(5) will allow regulations to specify alternative requirements
which will satisfy new subsection 61BB(6).

Compliance with the disclosure requirement will be a condition of each licence (see
Item 23 below, which amends subclause 7(1) of Schedule 2 to the BSA).

Failure to comply with this licence condition is a criminal offence (section 139). The
ACMA will aso be able to issue notice under section 141 requiring compliance with
the disclosure requirement in the future. Failure to comply with a section 141 notice
isacriminal offence (see section 142).

The licence suspension and cancellation provisionsin Division 3 of Part 10 will also
be available, aswill the complaint provisionsin Division 1 of Part 11.

Choice of disclosure method —commercial radio broadcasting licensee

A commercial radio licensee may notify the ACMA in writing that they will adopt the
‘regular disclosure’ method from a Sunday specified in the notice (see new
subsections 61BC(1) and (3)). A notice must be given to the ACMA at least 5
business days before the nominated Sunday (new subsection 61BC(2)). A business
day is aweekday which isnot a public holiday.

A notice continuesin force until it is revoked (new subsection 61BC(3)). A licensee
may give the ACMA awritten notice of revocation, with effect from the end of the
Saturday nominated in the notice (new subsection 61BC(4)). A revocation notice
must be given to the ACMA at least 5 business days before the nominated Saturday
(new subsection 61BC(5)).

If anoticeis not in force under section 61BB, the ‘business affairs provisions will
apply (see new paragraph 61BD(1)(d)). These notice provisions are necessary to
ensure that compliance with the disclosure requirements can be adequately monitored
by the ACMA and enforced. The ACMA must make notices which are in force
available for inspection on the Internet (new subsection 61BC(6)).

New section 61BD isthe (default) business affairs disclosure method for commercial
radio broadcasters, and corresponds to section 61BB above for commercial television
broadcasters.

New section 61BD will apply to any commercial radio licensee in aregistered media
group. Asthe default method, section 61BD will apply unless the licensee has chosen
(viaanotice under new subsection 61BC(1)) the regular disclosure method in new
section 61BE (see new paragraphs 61BD(1)(a), (b) and (d)).
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Asfor section 61BB, the trigger for a disclosure under section 61BD is the broadcast
by the licensee of matter that iswholly or partly about the business affairs of another
media entity in the group covered by the certificate (see new paragraph 61BD(1)(c)).

Compliance with the disclosure requirement will be a condition of each licence (see
Item 24 of Schedule 2). The enforcement and complaint provisions outlined abovein
relation to section 61BB will therefore apply.

New section 61BE is the (optional) regular disclosure method for commercial radio
broadcasters. New section 61BE will only apply if the licensee has chosen this
method via a notice under new subsection 61BC(1) (see new subsection 61BE(1)).
The alternative regular disclosure model is provided as an option only in the case of
radio as commentary on radio is generally unscripted and the radio broadcasting
companies typically vary greatly in size and resources.

Asthereisno trigger broadcast in the regular disclosure method, the obligation hereis
to regularly broadcast a statement describing (in summary form or otherwise) the
relationship between the licensee and the other media entity (new

subsections 61BE(2), (3), (4) and (5)). The description of the relationship may be a
simple statement to the effect that there is a cross-media relationship between the
commercial radio licensee and the other media entity.

The substance of the required statement is thus the same as for the standard disclosure
provisionsin new sections 61BB, 61BD and 61BF.

A disclosure statement under new subsection 61BE(2) or (4) must be broadcast in a
way, and with afrequency, that is reasonably likely to ensure that the prime-time
audience of the service is aware of the cross-media relationship (see new
subsection 61BE(6)).

New subsection 61BE(7) provides that new subsection 61BE(6) is satisfied if a

licensee broadcasts the statement:

(@) at least once each day during prime-time; and

(b) inaway that will adequately bring it to the attention of a reasonable person who
listens to the statement.

New subsection 61BE(8) will allow regulations to specify alternative manner and
timing requirements which will satisfy new subsection 61BE(6). The referenceto
timing here isintended to give sufficient flexibility so that regulations may specify,
for example, how often a statement must be broadcast, and/or the period of the day
during which the statement must be broadcast.

Compliance with the disclosure requirement will be a condition of each licence (see
Item 24 of Schedule 2). The enforcement and complaint provisions outlined abovein
relation to section 61BB will therefore apply.

Disclosur e of cross-media relationship by publisher of newspaper

New section 61BF is the disclosure requirement for newspaper publishers.
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Thetrigger for a disclosure under new section 61BF is the publication in a particular
edition of the newspaper of material that iswholly or partly about the business affairs
of another media entity in the media set (see new paragraph 61BF(1)(c))

The disclosure requirement is that every time any material about the business affairs
of across-controlled media entity is published in the newspaper, a disclosure
statement must be published in the same edition of the newspaper (new

subsections 61BF(2), (3), (4) and (5)). An edition may be made available in hard-
copy print or on the Internet (or both).

The content of the required statement is essentially the same as the statement required
of broadcasters under new sections 61BB, 61BD and 61BE. In other words, it would
be sufficient for the newspaper to publish a statement describing (in summary form or
otherwise) the relationship between the newspaper’ s publisher and the other media
entity. The description of the relationship may be a simple statement to the effect that
there is a cross-media relationship between the newspaper’ s publisher and the other
media entity.

A disclosure statement under new subsection 61BF(2) or (4) must be published in a
way that will adequately bring it to the attention of a reasonable reader of the trigger
material referred to in subsection (1) (see new subsection 61BF(6)).

Asfor other provisions, new subsection 61BF(7) will allow regulations to specify
alternative regquirements which will satisfy new subsection 61BF(6).

As newspapers are not subject to the licensing regime in the BSA, enforcement of the
disclosure requirement is by way of a criminal offence, rather than through alicence
condition as for broadcasters (new subsection 61BF(8)).

The maximum penalty for a newspaper publisher is the same as that applicable to a
commercial television licensee for the offence of breach of alicence condition, i.e.
2,000 penalty units (see existing subsection 139(1) of the BSA). Thisreflectsthe
significant influence that newspapers exert on public opinion.

Exception — political communication

New section 61BG is designed to allow the disclosure requirementsin new

Division 5B to be read down in the event that any of the provisions were found by the
High Court to infringe the constitutional doctrine of implied freedom of political
communication.

Matter or material about the business affairs of a broadcasting licensee or
newspaper publisher

The disclosure provisions for television and newspapers (new sections 61BB and
61BF), and the default disclosure provisions for radio (new section 61BD), are
triggered when there is a broadcast or publication of material by alicensee or
publisher that iswholly or partly about the business affairs of another media entity
included in the set of media operations covered by the same exemption certificate as
the licensee or publisher.



95

Section 61BH elaborates the concept of material which iswholly or partly about the
business affairs of amedia entity. It does not limit the ordinary meaning of the
concept, but provides clarification in areas of uncertainty.

New paragraph 61BH(1)(a) provides that material about business affairs includes

material that, considering the nature of the material and the way in whichitis

presented, could reasonably be considered to be at least partly broadcast or published

with the am of:

e promoting any material which is (or will be in the future) broadcast by the
licensee or published in the newspaper; or

e otherwise influencing the public to view, listen to or read any material whichis
(or will bein the future) broadcast by the licensee or published in the newspaper.

New paragraph 61BH(1)(b) excludes the following categories of material:

(i) ajournalistic acknowledgment of a program or article as the source of particular
information (e.g. an acknowledgment in a newspaper of a quotation from an
interview broadcast on radio or television);

(i) advertising material, provided that it is clearly identifiable as such (see also
subsection 61BH(7), which ensures that this provision does not affect the
meaning of ‘advertising’ elsewhereinthe BSA);

(iii) aprogram guide (as defined in new subsection 61BH(2)); and

(iv) material covered by a determination made by the Minister, by way of legidlative
instrument (see new subsections 61BH(4), (5) and (6)).

A “program guide” is defined as a schedule of programs provided by television or
radio broadcasters. The schedule may be accompanied by brief factual information or
comment about particular programs, but no particular service (i.e. no particular
television or radio station or network) may be singled out for special promotion (new
subsections 61BH(2) and (3)).

The Minister may make awritten determination, by way of legidative instrument, that
specifies types of material which are excluded from the concept of material about
business affairs (subsections 61BH(4), (5) and (6)). Thisisintended to cover
situations where the breadth of the business affairs definition means that the
disclosure requirement is triggered in a manner inconsistent with the objects of the
Bill.

Division 5C — L ocal news and information requirementsfor regional commercial
radio broadcasting licensees

New Division 5C (new sections 61CA-61CR) provides for minimum local news and

information requirements to be imposed on non-metropolitan commercial radio

broadcasting licensees where a “trigger event” occurs. A trigger event occurs where:

e thecommercial radio licenceistransferred to athird party;

e anew mediagroup is brought into existence;

e thereisachangein controller of amediagroup, of which the commercial radio
licenceis apart (new section 61CB).

New section 61CD providesthat, if atrigger event occurs, acommercia radio
broadcasting licensee must meet:
e minimum service standards for local news,
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minimum service standards for local weather;

minimum service standards for local community service announcements,
minimum service standards for emergency warnings; and

minimum service standards for designated local content programs (if a
determination has been made by the Minister).

If atrigger event occurs, the requirements are enforceable as a licence condition (see
Item 25 of Schedule 2).

Local news

New subsection 61CE(1) provides that the “minimum service standards for local

news’ are met during a particular week if during that week the licensee broadcasts the

required number of eligible local news bulletins. For alocal news bulletin to be

eligible, it must meet the following requirements:

e bulletins must be broadcast on at least five days of the week;

e Dbulletins must have a duration of at least 12.5 minutes per day;

e bulletins must be broadcast during prime-time hours (between 6am and 10am,
unless different times are prescribed by regulation); and

e hulletins must adequately reflect matters of local significance.

In addition, none of the bulletins must consist wholly of material that has previously
been broadcast.

These measures are intended to ensure that the minimum service standards for local
news result in provision of news services that are comprehensive, up-to-date and
relevant.

The number of required bulletins is either the local newstarget, or if the broadcaster
provides a greater number of bulletins than the local news target on average, the
greater number. Thelocal news target is five bulletins, unless the Minister determines
a higher number by legidlative instrument (new subsection 61CE(2)).

A news bulletin means aregularly scheduled news bulletin (see new section 61CA).
It isintended that a*“local news bulletin” may be a bulletin that incorporates news
other than local news.

L ocal weather

New subsections 61CE(2A) and (2B) provide for “minimum service standards for
local weather”. A commercial radio broadcasting licensee meets those minimum
standards if the number of eligible local weather bulletins it broadcastsis at least the
local weather target number (new subsection 61CE(2A)). Theloca weather target
number is five bulletins, unless the Minister determines a higher number by
legislative instrument (new subsection 61CE(2B)). Eligible local weather bulletins
are bulletins that are broadcast on at least five days of the week and are broadcast
during prime-time hours (see new section 61CA).

A “weather bulletin” means aregularly scheduled weather bulletin, and in addition,
provides that a weather bulletin may either be transmitted as a stand-alone bulletin or
in conjunction with anews bulletin (see new section 61CA). Thisprovisionis
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intended to acknowledge the common practice of providing weather information
together with the news.

What is*“local” ?

In new Division 5C (other than sections 61CR and CS), “local” has a meaning
affected by new section 61CC (which provides for the ACMA to define the term
“local” by legidative instrument).

e New section 61CR provides that the Minister may give the ACMA awritten
direction requiring the ACMA to conduct an investigation under section 170
into whether the ACMA should exercise its powers under section 43 to impose
licence conditions on regional commercial radio broadcasting licences
requiring the relevant licensees to broadcast matters of local significance, and
if so, the content of those conditions.

e New section 61CS provides that the Minister may give the ACMA awritten
direction requiring the ACMA to exercise its powers under section 43 to
impose licence conditions on regional commercial radio broadcasting licences
requiring the relevant licensees to broadcast matters of local significance.

Asthese sections relate to directions that the Minister would issue to the ACMA, the
use of the term “local” in this section is not to be affected by an instrument made by
the ACMA under new subsection 61CC. .

L ocal community service announcements

New subsection 61CE(3) provides that the *“ minimum service standards for local
community service announcements’ are met during a particular week if, during that
week, the licensee broadcasts at |east the community service target number.

The community service target number is one, unless a greater number is determined
by the Minister by legislative instrument (new subsection 61CE(4)).

Emer gency warnings

New subsection 61CE(5) provides that the “ minimum service standards for

emergency warnings’ are met during a particular week if, during that week:

(@ ononeor more occasions the licensee was asked by an emergency service
agency to broadcast emergency warnings, and the licensee broadcast those
warnings as and when asked to do so by those emergency agencies; or

(b) there was no time during the week when an emergency service agency asked the
licensee to broadcast an emergency warning.

Designated local content programs

New subsection 61CE(6) provides that the Minister may, by legislative instrument,
declare that minimum service standards for designated local content programs must
be met. The legidative instrument would set out the requirements in relation to
designated local content programs, including the types of programs that must be
broadcast and targets to be met.

L ocal content plans
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New Subdivision C specifies obligations on regional commercial radio licenseesin
relation to Local Content Plans (LCPs). To strengthen the licence conditionsin
relation to local news and other types of content, where atrigger event occurs the new
licensee for the regional radio licence will need to register with the ACMA an LCP
that will address how the licensee intends to meet their local content requirements and
what resources they will use in each licence areain order to do so.

Licensees will be required to submit LCPs to the ACMA for consideration, approval
and registration. In order to ensure that such documents have substance, the ACMA
will be given the power to decline to register an LCP and impose itsown, if it is
dissatisfied with the L CP presented by the licensee. The ACMA will also be
empowered to impose an LCP if there was no registered LCP in force.

New subsection 61CF(1) provides that alicensee must submit an LCP, and a
statement setting out additional information required by the ACMA, within 90 days
after atrigger event. It isintended that the additional information required by ACMA
may include details regarding the current resources the licensee employsin the licence
areaand their current level of local presence.

If alicensee fails to comply with these requirements, the ACMA may determine an
LCP for that licensee by legidative instrument (new subsection 61CF(2)). If atrigger
event occurs after the submission of adraft LCP, the licensee would be required to
submit anew draft LCP. Again, if the licensee failed to comply with the requirement,
the ACMA could impose a plan on the licensee.

A draft LCP must specify how alicensee will comply with the local content licence
conditions in new section 61CE (new section 61CG).

Upon receipt of adraft LCP, the ACMA must either approve the plan or refuse to
approve the plan (new subsection 61CH(1)). In making this decision, the ACMA
must consider all relevant matters, including whether the plan is adequate, whether it
issufficiently detailed (i.e. to facilitate compliance) and relevant matter contained in
the additional statement accompanying the draft LCP (new subsection 61CH(2)). The
ACMA must give the licensee written notice of its decision (new

subsections 61CH(4) and (6)).

If the ACMA refuses to approve the draft LCP, the ACMA may determine a plan for
the licensee by legidative instrument (new subsection 61CH(5)).

New subsection 61CH(7) deals with the situation where a further trigger event occurs
in relation to a licensee after the licensee has submitted a draft L CP but before the
ACMA has had a chance to approve or refuse to approveit. New subsection 61CH(7)
provides that where alicensee has given the ACMA adraft LCP after atrigger event
occurs, and another trigger event occurs before the ACMA has made a decision under
new subsection 61CH(1), the ACMA istaken to have refused to approve the plan. In
this case the licensee would need to submit a new draft L CP (taking account of the
new trigger event).

New subsections 61CH(5) and (6) will not apply in the case of arefusal under new
subsection 61CH(7).
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The ACMA must maintain aregister of approved L CPs (new subsection 61CJ(1)).
The register must be publicly accessible on the Internet (new subsection 61CJ(2) and

3)).

If the Minister was to make alegidative instrument increasing the minimum standards
for local content required under new section 61CE after an LCP was approved, the
licensee would be required to submit a draft variation to the LCP and an additional
statement setting out information required by the ACMA within 90 days (new
subsections 61CK (1) and (2)). The ACMA may vary the LCP by legidlative
instrument if the licensee fails to comply with this requirement (new

subsection 61CK (3)).

The licensee may also voluntarily submit a variation to the LCP to the ACMA for
consideration and approval (new subsection 61CL). The ACMA must either approve
or refuse to approve the variation, and in making that decision the ACMA must
consider the same factors as those considered in assessing an initial draft plan (new
subsections 61CM(1) and (2)). If the variation is approved, the LCP isvaried
accordingly (new subsection 61CM(3)). If the ACMA refusesto approve the
variation, the ACMA may vary the plan by legidative instrument (new

subsection 61CM(6)). Where alicensee submits a draft variation of an approved

L CP, and another trigger event occurs before the ACMA has made a decision under
new subsection 61CM (1) to approve or refuse to approve the draft variation, the
ACMA istaken to have refused to approve the draft variation (new

subsection 61CM(7)). In this case the licensee would need to submit a new draft LCP
(see new section 61CF).

New section 61CP providesthat alicensee is required to take all reasonable steps to
comply with the approved LCP. Compliance with an approved LCP isalicence
condition (see Item 25 of Schedule 2).

Reporting on compliance with L CPs

New section 61CPA provides that where an approved LCPisin force for aregional
commercial radio broadcasting licence during afinancia year, the licensee of that
licence must give the ACMA areport about the licensee’ s compliance with the
approved LCP during that financial year. The ACMA can set out aform which
licensees must use for the provision of annual compliance reports for LCPs, and the
ACMA may specify the information that the ACMA requires to be included in such
reports (new subsection 61CPA(3)). The licensee must provide this report to the
ACMA within three months of the end of the financial year (new

subsection 61CPA(2)).

Review

The ACMA may review the content of LCPs at any time, and the ACMA isrequired
to review each LCP at least once every three years (new subsection 61CN(1)). After
conducting such areview, the ACMA may vary an LCP by legidlative instrument to
reflect the conclusions drawn in the review (new subsection 61CN(2)).

Directions by the Minister
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The Minister may give the ACMA awritten direction about the exercise of the
ACMA'’s powersin relation to LCPs (new subsection 61CQ(1)).

The Minister may also direct the ACMA to conduct an investigation into whether
additional licence conditions should be imposed on regional radio broadcasting
licenseesin relation to local content (new subsection 61CR(1). A direction to conduct
an investigation about local content licence conditions does not limit the ACMA’s
powers to conduct investigations under section 170 of the BSA of its own valition, or
to impose licence conditions it considers appropriate under section 43 of the BSA
(new subsection 61CR(3)). It isintended that such an investigation might inform the
Minister’s decision whether to impose additional local content obligations under new
subsection 61CE(6).

The ACMA isrequired to comply with directions given by the Minister under new
Division 5C (new subsections 61CQ(2) and 61CR(2)).

New section 61CR does not affect the operation of new section 61CS (new
subsection 61CR(4)).

New section 61CS provides that the Minister may give the ACMA awritten direction
requiring the ACMA to exercise its powers under section 43 to impose licence
conditions on regional commercial radio broadcasting licences requiring the relevant
licensees to broadcast matters of local significance. New subsections 61CS(2)-(4)
provide that the Minister may give the ACMA specific directionsin this respect.

Regular reviews of local content requirements

New section 61CT provides that the Minister must cause to be conducted regular
reviews of the local content requirements as specified in paragraphs 61CT(1)(a)-(f).
The ACMA must make available information about regional commercial radio
broadcasting licensees' compliance with licence conditions, as specified in
paragraphs 61CT(2)(a)-(d). In addition, the Minister may direct the ACMA to make
available additional specified information for them purposes of conducting the
reviews (new subsection 61CT(3)). The reviews must be conducted at |east every
three years (new subsection 61CT(1)). The Minister must cause to be prepared a
report of areview prepared in accordance with this new provision (new

subsection 61CT(5)), and that report is required to be laid before each House of
Parliament (new subsection 61CT(6)).

Item 8: Paragraph 62(1)(b)
Item 9: Paragraph 62(1)(c)

Items 8 and 9 of Schedule 2 remove the requirement for commercial television
broadcasting licensees to notify the ACMA of the name of each foreign director.
These amendments are a consequence of the repeal of Division 4 of Part 5 by Item 4
of Schedule 4.

Item 10: Paragraphs 66(1)(a) and (b)
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Item 11: Paragraph 66(1)(d)

Item 12: Subsections 66(1A) and (2)
Item 13: Subsection 67(1)

Item 14: Paragraph 67(4)(a)

Item 15: Subsection 70(1)

Items 10-15 of Schedule 2 delete references to the provisions of Divisions 4 and 5 of
Part 5 from sections 66, 67 and 70, as a consequence of the repeal of Division 4 by
Item 4 of Schedule 2 and the repeal of sections 60 and 61 by Item 6 of Schedule 2.

Item 16: Section 96A
Item 16 of Schedule 2 repeals section 96A of the BSA.

Section 96A requiresthe ACMA, in consultation with the Australian Competition and
Consumer Commission (ACCC), to monitor cross-media ownership of subscription
television broadcasting licences and report to the Minister. The repeal of section 96A
is thus consequential to the repeal of the spent cross-media rules for subscription
television by Item 17 of Schedule 2.

ltem 17: Divisions 3, 4 and 5 of Part 7

Item 17 of Schedule 2 repeals al remaining restrictions on foreign ownership and
control of subscription television broadcasting licencesin Divisions 3, 4 and 5 of
Part 7 of the BSA (sections 104-110, 111 and 112 respectively):

Section 109 is the only provision of Division 3 that is currently in force. All other
provisions of Division 3 ceased to have effect on 1 July 1997 (see section 104).
Accordingly, Division 3isrepeaded inits entirety.

Division 4, which provides offences for breaches of Division 3, becomes redundant as
a consequence of the repeal of Division 3, and istherefore repealed in its entirety.

Subsections 112(6) and (7) are the only provisions of Division 5 that are currently in
force (see subsection 112(8)). Subsections 112(6) and (7) also become redundant as a
consequence of the repeal of Division 3. Division 5 istherefore repealed in its
entirety.

Item 18: Section 204 (table item dealing with subsection 58(2))
Item 19: Section 204 (table item dealing with subsection 105(2))
Item 20: Section 204 (table item dealing with subsection 105(3))

Items 17, 18 and 19 repeal table rows from section 204 (the Administrative Appeals
Tribunal review provision), as a consequence of the repeal of the foreign ownership
provisions by Items 4 and 17 of Schedule 2.
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Item 21: Subparagraph 7(1)(c)(iv) of Schedule 2
Item 22: Subparagraph 7(1)(c)(v) of Schedule 2

Items 21 and 22 of Schedule 2 repeal the commercial television broadcasting licence
condition preventing any election to the board of directors that would result in more
than 20 per cent of the directors being foreign persons. These amendments are
consequential to Items 4 and 17 of Schedule 2.

Item 23: At the end of subclause 7(1) of Schedule 2

Item 23 of Schedule 2 adds a new standard condition to subclause 7(1) of Schedule 2,
applying to all commercial television broadcasting licences. The new licence
conditions are that the licensee will comply with the disclosure requirement in
section 61BB (see new paragraph 7(1)(pa)).

This new licence condition is added to subclause 7(1), rather than subclause 7(2),
because compliance will be a simple matter for the licensee. Accordingly, breach of
this condition will be an offence under subsection 139(1), without the need for the
ACMA to issue a notice under section 141.

The licence suspension and cancellation provisions in Division 3 of Part 10 will also
be available, as will the complaint provisionsin Division 1 of Part 11.

Item 24: At the end of subclause 8(1) of Schedule 2

Item 24 of Schedule 2 adds a new standard condition to subclause 8(1) of Schedule 2,
applying to all commercial radio broadcasting licences. The new licence condition is
that the licensee will comply with the disclosure requirement in section 61BD or
61BE.

These new licence conditions are added to subclause 8(1), rather than subclause 8(2),
because compliance will be asimple matter for the licensee. Accordingly, breach of
one of these conditions will be an offence under subsection 139(1), without the need
for the ACMA to issue a notice under section 141.

The licence suspension and cancellation provisions in Division 3 of Part 10 will also
be available, aswill the complaint provisionsin Division 1 of Part 11.

Item 25: At the end of subclause 8(2) of Schedule 2

Item 25 of Schedule 2 adds a new standard condition to subclause 8(2) of Schedule 2,
applying to all commercial radio broadcasting licences. The new licence condition is
that the licensee will comply with local news and information requirements under new
Divison 5C. These local content obligations apply only where atrigger event occurs,
which means that the regional radio licence must have been transferred or a new
media group must have been formed. Item 25 isthus related to Item 7 of Schedule 2.

These new licence conditions are added to subclause 8(2), rather than subclause 8(1),
to ensure that the ACMA would be required to issue a notice under section 141
requiring the licensee to comply with the requirement in the future, and that notice



103
would need to have been breached, before an offence would be committed by the
licensee (section 142 of the BSA).

The licence suspension and cancellation provisions in Division 3 of Part 10 will also
be available, as will the complaint provisionsin Division 1 of Part 11.

Item 26: Paragraph 10(1)(c) of Schedule 2
Item 26 of Schedule 2 repeal s paragraph 10(1)(c) of Schedule 2.

Paragraph 10(1)(c) of Schedule 2 to the BSA requires the articles of association (now
called the company constitution) of a subscription television broadcasting licensee to
contain certain provisions. These provisions were designed to assist enforcement of
the foreign ownership rules.

Item 26 of Schedule 2 is consequential to the repeal of the foreign ownership
restrictions for subscription television by Item 17 of Schedule 2.
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SCHEDULE 3—AMENDMENTS COMMENCING ON 1 JANUARY 2009
Broadcasting Services Act 1992

Item 1: Section 61AA

Item 2: Section 61AA

Items 1 and 2 of Schedule 3 amend section 61AA of the BSA as a consequence of
Item 3 of Schedule 3.

Item 3: Subsection 61AC(1) (paragraph (c) of item 4 of the table)

Item 3 of Schedule 3 makes a minor technical amendment to item 4 of the tablein
subsection 61AC(1) as a consequence of amendments made in Schedule 3 to the
proposed Broadcasting Legislation Amendment (Digital Television) Bill 2006 (the
Digital TV Bill). Schedule 3 to the Digital TV Bill provides that from 1 January 2009
commercia television broadcasting licensees may provide an additional stream of
programming (a“multi-channel”) in standard definition digital format (SDTV).



