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A Bill for an Act to amend the Copyright Act 1968,
and for related purposes

The Parliament of Australia enacts:

1 Short title
This Act may be cited as the Copyright Amendment Act 2006.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or istaken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to itsterms.
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Commencement information

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

1. Sections1to3

The day on which this Act receives the

and anything in Royal Assent.

this Act not

elsewhere covered

by thistable

2. Schedule 1, 1 January 2007. 1 January 2007

Part 1

3. Schedule 1, The later of:

Part 2 (a) immediately after the commencement of

Part 1 of Schedule 1 to thisAct; and
(b) the time the Archives Amendment Act
2006 commences.

However, the provision(s) do not commence
at al if the event mentioned in paragraph (b)
does not occur.

4. Schedules2to 1 January 2007. 1 January 2007

5

5. Schedules6to  Theday on which this Act receives the

8 Royal Assent.

6. Schedule 9 The 28th day after the day on which this Act
receives the Royal Assent.

7. Schedule 10 The day on which this Act receives the
Royal Assent.

8. Schedule 11 Immediately after the commencement of
Schedule 10.

9. Schedule 12, Immediately after the commencement of the

Part 1 provisions covered by table item 2.

10. Schedule12,  Thelater of:

Part 2 (a) immediately after the commencement of
Part 1 of Schedule 12 to this Act; and
(b) immediately after the commencement of
Schedule 1 to the Archives Amendment Act
2006.
However, the provision(s) do not commence
at al if the event mentioned in paragraph (b)
does not occur.

2 Copyright Amendment Bill 2006  No. , 2006
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11

Note: Thistable relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisionsinserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to itsterms.

Copyright Amendment Bill 2006  No. , 2006 3
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Schedule 1l Criminal laws
Part 1 Main amendments

Schedule 1—Criminal laws

Part 1—Main amendments

Copyright Act 1968

1 At the end of section 49

Add:
Note:

Under section 203F, it is an offence to make afalse or misleading
declaration for the purposes of this section. Sections 203A, 203D and
203G create offences relating to the keeping of declarations made for
the purposes of this section.

2 At the end of section 50

Add:
Note:

Under section 203F, it is an offence to make afalse or misleading
declaration for the purposes of this section. Sections 203A, 203D and
203G create offences relating to the keeping of declarations made for
the purposes of this section.

3 At the end of subsection 51A(4)

Add:
Note:

Under section 203F, it is an offence to make a false or misleading
declaration for the purposes of this section. Sections 203A, 203D and
203G create offences relating to the keeping of declarations made for
the purposes of this section.

4 At the end of subsection 110B(3)

Add:
Note:

Under section 203F, it is an offence to make a false or misleading
declaration for the purposes of this section. Sections 203A, 203D and
203G create offences relating to the keeping of declarations made for
the purposes of this section.

5 Subsection 126B(8)
Repeal the subsection.

6 Section 132

Repeal the section, substitute:
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[En

[S2 I SN

© 0 ~N o

11

12
13

14
15

16
17
18
19

20
21

22
23

24

25

26
27

Criminal laws Schedule 1
Main amendments Part 1

Subdivision A—Preliminary

132AA Definitions

In this Division:

article includes areproduction or copy of awork or other
subject-matter, being a reproduction or copy in electronic form.

copyright material means:
(a8 awork; or
(b) apublished edition of awork; or
(c) asound recording; or
(d) acinematograph film; or
(e) atelevision or sound broadcast; or

(f) awork that isincluded in a sound recording, a cinematograph
film or atelevision or sound broadcast.

distribute, except in Subdivision E, includes distribute by way of
communication.

place of public entertainment includes premises that are occupied
principally for purposes other than public entertainment but are
from time to time made available for hire for purposes of public
entertainment.

profit does not include any advantage, benefit, or gain, that:
(a) isreceived by aperson; and
(b) resultsfrom, or is associated with, the person’s private or
domestic use of any copyright material.

132AB Geographical application
(1) SubdivisionsB, C, D, E and F apply only to actsdonein Australia.
(2) Thissection has effect despite section 14.1 (Standard geographical

jurisdiction) of the Criminal Code.

Copyright Amendment Bill 2006  No. , 2006 5
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Subdivision B—Substantial infringement on a commer cial scale

132AC Commer cial-scale infringement preudicing copyright owner

Indictable offence

(1) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the conduct resultsin one or more infringements of the
copyright in awork or other subject-matter; and

(c) theinfringement or infringements have a substantial
prejudicial impact on the owner of the copyright; and

(d) theinfringement or infringements occur on a commercial
scale.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the person engages in conduct; and

(b) the conduct resultsin one or more infringements of the
copyright in awork or other subject-matter; and

(c) theinfringement or infringements have a substantial
prejudicial impact on the owner of the copyright and the
person is negligent asto that fact; and

(d) theinfringement or infringements occur on acommercial
scale and the person is negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.
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Main amendments Part 1

Determining whether infringements occur on commercial scale

(5) In determining whether one or more infringements occur on a
commercial scale for the purposes of paragraph (1)(d) or (3)(d), the
following matters are to be taken into account:

(@) the volume and value of any articlesthat are infringing
copies that constitute the infringement or infringements;

(b) any other relevant matter.

Defence relating to law enforcement and national security

(6) This section does not apply in respect of anything lawfully done
for the purposes of law enforcement or national security by or on
behalf of:

(a) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3) of the Criminal Code).

Defence for certain public institutions etc.

(7) This section does not apply in respect of anything lawfully done by
the following in performing their functions:

(@) alibrary (other than alibrary that is conducted for the profit,
direct or indirect, of an individual or individuals);

(b) abody mentioned in:
(i) paragraph (a) of the definition of archivesin subsection
10(2); or
(ii) subsection 10(4);
(c) an educational institution;
(d) apublic non-commercial broadcaster, including:
(i) abody that provides a national broadcasting service
within the meaning of the Broadcasting Services Act
1992; and
(ii) abody that holds a community broadcasting licence
within the meaning of that Act.

Notel: A library that isowned by a person conducting a business for profit
might not itself be conducted for profit (see section 18).

Note 2: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

Copyright Amendment Bill 2006  No. , 2006 7
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Subdivision C—Infringing copies
132AD Making infringing copy commer cially

Indictable offence

(1) A person commits an offenceif:
(&) the person makes an article, with the intention of:
(i) sdlingit; or
(i) letting it for hire; or
(iii) obtaining acommercial advantage or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter when
the articleis made.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into a digital or other
electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Summary offence

(3) A person commits an offenceif:
(a) the person makes an article, with the intention of:
(i) sdlingit; or
(ii) letting it for hire; or
(i) obtaining acommercial advantage or profit; and
(b) thearticleisaninfringing copy of awork or other
subject-matter and the person is negligent asto that fact; and

(c) copyright subsistsin the work or other subject-matter when
the article is made and the person is negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

8 Copyright Amendment Bill 2006  No. , 2006
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(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(@) the person makes an article in preparation for, or in the
course of :

(i) sdlingit; or
(i) letting it for hire; or
(iii) obtaining acommercial advantage or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter when
the articleis made.

Penalty: 60 penalty units.

(6) Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AE Sdlling or hiring out infringing copy

Indictable offence

(1) A person commits an offenceif:
(a) the person sellsan article or lets an article for hire; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the sale or letting.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into a digital or other
electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Copyright Amendment Bill 2006  No. , 2006 9
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Summary offence

(3) A person commits an offenceif:
(@) the person sellsan article or lets an article for hire; and

(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the sale or letting and the person is negligent asto
that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(@) the person sellsan article or lets an article for hire; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the sale or letting.

Penalty: 60 penalty units.

(6) Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AF Offeringinfringing copy for sale or hire

Indictable offences

(1) A person commits an offenceif:

(a) the person by way of trade offers or exposes an article for
sale or hire; and

(b) thearticleisan infringing copy of awork or other
subject-matter; and

(c) copyright subsistsin the work or other subject-matter at the
time of the offer or exposure.

(2) A person commits an offenceif:

10 Copyright Amendment Bill 2006  No. , 2006
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(a) the person offers or exposes an article for sale or hire, with
the intention of obtaining acommercia advantage or profit;
and

(b) thearticleisan infringing copy of awork or other
subject-matter; and

(c) copyright subsistsin the work or other subject-matter at the
time of the offer or exposure.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into adigital or other
electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Summary offences

(4) A person commits an offenceif:

(a) the person by way of trade offers or exposes an article for
sale or hire; and

(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the offer or exposure and the person is negligent asto
that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(5) A person commits an offenceif:

(a) the person offers or exposes an article for sale or hire, with
the intention of obtaining acommercia advantage or profit;
and

(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the offer or exposure and the person is negligent asto
that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

Copyright Amendment Bill 2006  No. , 2006 11
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(6) An offence against subsection (4) or (5) isasummary offence,
despite section 4G of the Crimes Act 1914.

Strict liability offences

(7) A person commits an offenceif:

(a) the person by way of trade offers or exposes an article for
sale or hire; and

(b) thearticleisan infringing copy of awork or other
subject-matter; and

(c) copyright subsistsin the work or other subject-matter at the
time of the offer or exposure.

Penalty: 60 penalty units.

(8) A person commits an offenceif:

(a) the person offers or exposes an article for sale or hire, in
preparation for, or in the course of, obtaining a commercial
advantage or profit; and

(b) thearticleisan infringing copy of awork or other
subject-matter; and

(c) copyright subsistsin the work or other subject-matter at the
time of the offer or exposure.

Penalty: 60 penalty units.
(9) Subsections (7) and (8) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
132AG Exhibiting infringing copy in public commercially
Indictable offences

(1) A person commits an offenceif:
(a) the person by way of trade exhibits an article in public; and
(b) thearticleisaninfringing copy of awork or other
subj ect-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the exhibition.

(2) A person commits an offenceif:

12 Copyright Amendment Bill 2006  No. , 2006
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(a) the person exhibits an article in public, with the intention of
obtaining acommercial advantage or profit; and

(b) thearticleisan infringing copy of awork or other
subject-matter; and

(c) copyright subsistsin the work or other subject-matter at the
time of the exhibition.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into a digital or other
electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Summary offences

(4) A person commits an offenceif:
(a) the person by way of trade exhibits an article in public; and

(b) thearticleisaninfringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the exhibition and the person is negligent as to that
fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(5) A person commits an offenceif:

(a) the person exhibits an article in public, with the intention of
obtaining acommercial advantage or profit; and

(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the exhibition and the person is negligent as to that
fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(6) An offence against subsection (4) or (5) isasummary offence,
despite section 4G of the Crimes Act 1914.

Copyright Amendment Bill 2006  No. , 2006 13
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Strict liability offences

(7) A person commits an offenceif:
(a) the person by way of trade exhibits an article in public; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the exhibition.

Penalty: 60 penalty units.

(8) A person commits an offenceif:

(a) the person exhibits an articlein public in preparation for, or
in the course of, obtaining a commercial advantage or profit;
and

(b) thearticleisan infringing copy of awork or other
subject-matter; and

(c) copyright subsistsin the work or other subject-matter at the
time of the exhibition.

Penalty: 60 penalty units.

(9) Subsections (7) and (8) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AH Importing infringing copy commer cially

Indictable offence

(1) A person commits an offenceif:

(a) the personimports an articleinto Australia, with the intention
of doing any of the following with the article:

(i) selingit;
(i) letting it for hire;
(iii) by way of trade offering or exposing it for sale or hire;
(iv) offering or exposing it for sale or hire to obtain a
commercia advantage or profit;
(v) distributing it for trade;
(vi) distributing it to obtain a commercial advantage or
profit;

14 Copyright Amendment Bill 2006  No. , 2006
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(vii) distributing it to an extent that will affect prejudicially
the owner of the copyright in the work or other
subject-matter of which the article is an infringing copy;

(viii) by way of trade exhibiting it in public;
(ix) exhibiting it in public to obtain acommercial advantage
or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the import.

(2) An offence against this section is punishable on conviction by a
fine of not more than 650 penalty units or imprisonment for not
more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into adigital or other
electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Summary offence

(3) A person commits an offenceif:

(a) the person imports an article into Australia, with the intention
of doing any of the following with the article:

() sdlingit;
(i) letting it for hire;
(iii) by way of trade offering or exposing it for sale or hire;
(iv) offering or exposing it for sale or hire to obtain a
commercia advantage or profit;
(v) distributing it for trade;
(vi) distributing it to obtain acommercia advantage or
profit;
(vii) distributing it to an extent that will affect prejudicially
the owner of the copyright in the work or other
subject-matter of which the article is an infringing copy;

(viii) by way of trade exhibiting it in public;
(ix) exhibiting it in public to obtain a commercial advantage
or profit; and

Copyright Amendment Bill 2006  No. , 2006 15



AW N P

10
11
12

13
14
15

16
17

18

19
20

21
22
23

24

25
26

27
28

29
30

31

32
33

Schedule 1l Criminal laws
Part 1 Main amendments

(b) thearticleisaninfringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the import and the person is negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(a) the person imports an article into Australiain preparation for,
or in the course of, doing any of the following with the
article:

(i) sdlingit;
(ii) letting it for hire;
(iif) by way of trade offering or exposing it for sale or hire;
(iv) offering or exposing it for sale or hireto obtain a
commercia advantage or profit;
(v) distributing it for trade;
(vi) distributing it to obtain acommercial advantage or
profit;
(vii) distributing it to an extent that will affect prejudicially
the owner of the copyright in the work or other
subject-matter of which the article is an infringing copy;

(viii) by way of trade exhibiting it in public;
(ix) exhibiting it in public to obtain a commercial advantage
or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the import.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

16 Copyright Amendment Bill 2006  No. , 2006
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132A1 Distributing infringing copy
Indictable offences

(1) A person commits an offenceif:
(a) the person distributes an article, with the intention of:
(i) trading; or
(ii) obtaining acommercia advantage or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the distribution.

(2) A person commits an offenceif:
(@) the person distributes an article; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the distribution; and

(d) the extent of the distribution affects prejudicially the owner
of the copyright.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into adigital or other
electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Summary offences

(4) A person commits an offenceif:
(@) the person distributes an article, with the intention of:
(i) trading; or
(ii) obtaining acommercia advantage or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

Copyright Amendment Bill 2006  No. , 2006 17
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(c) copyright subsistsin the work or other subject-matter at the
time of the distribution and the person is negligent asto that
fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(5) A person commits an offenceif:
(a) the person distributes an article; and

(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the distribution and the person is negligent as to that
fact; and

(d) the extent of the distribution affects prejudicially the owner
of the copyright and the person is negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(6) An offence against subsection (4) or (5) isasummary offence,
despite section 4G of the Crimes Act 1914.

Strict liability offences

(7) A person commits an offenceif:

(a) the person distributes an article in preparation for, or in the
course of:

(i) trading; or
(ii) obtaining acommercial advantage or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the distribution.

Penalty: 60 penalty units.

(8) A person commits an offenceif:
(@) the person distributes an article; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the distribution; and
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(d) the extent of the distribution affects prejudicially the owner
of the copyright.

Penalty: 60 penalty units.

(9) Subsections (7) and (8) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AJ Possessing infringing copy for commer ce

Indictable offence

(1) A person commits an offenceif:

(a) the person possesses an article, with the intention of doing
any of the following with the article:

() sdlingit;
(i) letting it for hire;
(iii) by way of trade offering or exposing it for sale or hire;
(iv) offering or exposing it for sale or hire to obtain a
commercia advantage or profit;
(v) distributing it for trade;
(vi) distributing it to obtain acommercia advantage or
profit;

(vii) distributing it to an extent that will affect prejudicially
the owner of the copyright in the work or other
subject-matter of which the article is an infringing copy;

(viii) by way of trade exhibiting it in public;
(ix) exhibiting it in public to obtain a commercial advantage
or profit; and
(b) thearticleisaninfringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the possession.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Notel: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Note 2: If the infringing copy was made by converting the work or other
subject-matter from a hard copy or analog form into adigital or other
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electronic machine-readable form, there is an aggravated offence with
a higher maximum penalty under section 132AK.

Summary offence

(3) A person commits an offenceif:

(a) the person possesses an article, with the intention of doing
any of the following with the article:

(i) sdlingit;
(i) letting it for hire;
(iii) by way of trade offering or exposing it for sale or hire;
(iv) offering or exposing it for sale or hire to obtain a
commercia advantage or profit;
(v) distributing it for trade;
(vi) distributing it to obtain acommercia advantage or
profit;

(vii) distributing it to an extent that will affect prejudicially
the owner of the copyright in the work or other
subject-matter of which the article is an infringing copy;

(viii) by way of trade exhibiting it in public;
(ix) exhibiting it in public to obtain acommercial advantage
or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter and the person is negligent as to that fact; and

(c) copyright subsistsin the work or other subject-matter at the
time of the possession and the person is negligent as to that
fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(a) the person possesses an article in preparation for, or in the
course of, doing any of the following with the article:

() sdlingit;
(i) letting it for hire;
(iii) by way of trade offering or exposing it for sale or hire;

20 Copyright Amendment Bill 2006  No. , 2006



© 0o N o oA~ W NP

B
(S

B
w N

=
SIS

=
(o]

17
18

19

20
21
22
23
24
25

26
27
28

29
30

31
32
33

35

Criminal laws Schedule 1
Main amendments Part 1

(iv) offering or exposing it for sale or hireto obtain a
commercia advantage or profit;

(v) distributing it for trade;

(vi) distributing it to obtain acommercial advantage or
profit;

(vii) distributing it to an extent that will affect prejudicially
the owner of the copyright in the work or other
subject-matter of which the article is an infringing copy;

(viii) by way of trade exhibiting it in public;
(ix) exhibiting it in public to obtain a commercial advantage
or profit; and
(b) thearticleisan infringing copy of awork or other
subject-matter; and
(c) copyright subsistsin the work or other subject-matter at the
time of the possession.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AK Aggravated offence—work etc. converted to digital form

(1) Anindictable offence against a provision (the basic offence
provision) of this Subdivision (except sections 132AL and
132AM) relating to an infringing copy is an aggravated offence if
the infringing copy was made by converting awork or other
subject-matter from a hard copy or analog form into a digital or
other electronic machine-readable form.

(2) Anaggravated offence is punishable on conviction by afine of not
more than 850 penalty units or imprisonment for not more than 5
years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

(3) To prove an aggravated offence, the prosecution must prove that
the defendant was reckless with respect to the circumstance that the
infringing copy was made by converting awork or other
subject-matter from a hard copy or analog form into adigital or
other electronic machine-readable form.
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Note: The prosecution must also prove al the physical and fault elements of
the offence against the basic offence provision.

(4) If the prosecution intends to prove an aggravated offence, the
charge must allege that the infringing copy was made by
converting awork or other subject-matter from a hard copy or
analog form into adigital or other electronic machine-readable
form.

132AL Making or possessing device for making infringing copy

Indictable offences

(1) A person commits an offenceif:

(a) the person makes a device, intending it to be used for making
an infringing copy of awork or other subject-matter; and

(b) copyright subsists in the work or other subject-matter at the
time of the making of the device.

(2) A person commits an offenceif:

(a) the person possesses adevice, intending it to be used for
making an infringing copy of awork or other subject-matter;
and

(b) copyright subsists in the work or other subject-matter at the
time of the possession.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offences

(4) A person commits an offenceif:
(a) the person makes a device; and
(b) thedeviceisto be used for copying awork or other
subj ect-matter; and
(c) the copy will be an infringing copy and the person is
negligent as to that fact; and
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(d) copyright subsistsin the work or other subject-matter at the
time of the making of the device and the person is negligent
asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(5) A person commits an offenceif:
(a) the person possesses adevice; and
(b) thedeviceisto be used for copying awork or other
subj ect-matter; and
(c) the copy will be an infringing copy and the person is
negligent as to that fact; and

(d) copyright subsists in the work or other subject-matter at the
time of the possession and the person is negligent as to that
fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(6) To avoid doubt, recklessnessis the fault element for the
circumstance in paragraphs (4)(b) and (5)(b) that the deviceisto be
used for copying awork or other subject-matter.

(7) An offence against subsection (4) or (5) isasummary offence,
despite section 4G of the Crimes Act 1914.

Strict liability offences

(8) A person commits an offenceif:
(@) the person makes a device; and
(b) the deviceisto be used for copying awork or other
subject-matter; and
(c) the copy will be an infringing copy; and
(d) copyright subsists in the work or other subject-matter at the
time of the making of the device.

Penalty: 60 penalty units.

(9) A person commits an offenceif:
(a) the person possesses adevice; and
(b) the deviceisto be used for copying awork or other
subject-matter; and
(c) the copy will be an infringing copy; and
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(d) copyright subsistsin the work or other subject-matter at the
time of the possession.

Penalty: 60 penalty units.

(10) Subsections (8) and (9) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

No need to prove which work etc. is to be copied

(11) Inaprosecution for an offence against this section, it is not
necessary to prove which particular work or other subject-matter is
intended to be, or will be, copied using the device.

132AM Advertising supply of infringing copy

Summary offence

(1) A person commits an offenceif:

(a) the person, by any means, publishes, or causesto be
published, an advertisement for the supply in Australia of a
copy (whether from within or outside Australia) of awork or
other subject-matter; and

(b) the copy is, or will be, an infringing copy.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Location of supply of copy by communication resulting in creation
of copy

(2) For the purposes of this section, a communication of awork or
other subject-matter that, when received and recorded, will result
in the creation of a copy of the work or other subject-matter is
taken to constitute the supply of a copy of the work or other
subject-matter at the place where the copy will be created.

Subdivision D—Airing of works, sound recordings and films

132AN Causing work to be performed publicly

Indictable offence

(1) A person commits an offenceif:
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(2)

3

(4)

()

(6)

(a) the person causes aliterary, dramatic or musical work to be
performed; and

(b) the performanceisin public at a place of public
entertainment; and

(c) the performance infringes copyright in the work.

An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

A person commits an offence if:

(a) the person causes aliterary, dramatic or musical work to be
performed; and

(b) the performanceisin public at a place of public
entertainment; and

(c) the performance infringes copyright in the work and the
person is negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

A person commits an offence if:

(a) the person causes aliterary, dramatic or musical work to be
performed; and

(b) the performanceisin public at a place of public
entertainment; and

(c) the performance infringes copyright in the work.
Penalty: 60 penalty units.

Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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132A0 Causingrecording or film to be heard or seen in public

Indictable offence

(1) A person commits an offenceif:
(a) the person causes:
(i) asound recording to be heard; or
(ii) images from a cinematograph film to be seen; or
(iii) sound from a cinematograph film to be heard; and

(b) the hearing or seeing occursin public at a place of public
entertainment; and

(c) causing the hearing or seeing infringes copyright in the
recording or film.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
(a) the person causes:
(i) asound recording to be heard; or
(ii) images from a cinematograph film to be seen; or
(iii) sound from a cinematograph film to be heard; and

(b) the hearing or seeing occursin public at a place of public
entertainment; and

(c) causing the hearing or seeing infringes copyright in the
recording or film and the person is negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is asummary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person causes:
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(c) causing the hearing or seeing infringes copyright in the

(i) asound recording to be heard; or

(if) images from a cinematograph film to be seen; or

(i) sound from a cinematograph film to be heard; and
(b) the hearing or seeing occursin public at a place of public

entertainment; and

recording or film.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.

Note:

Subdivision F—Electronic rights management infor mation

For strict liability, see section 6.1 of the Criminal Code.

132AQ Removing or altering electronic rights management
information

Indictable offence

(1) A person commits an offenceif:

(a) copyright subsistsin awork or other subject-matter; and

(b)

(c) the person does so without the permission of the owner or

(d) theremoval or ateration will induce, enable, facilitate or

either:

(i) the person removes, from a copy of the work or

subject-matter, any electronic rights management

information that relates to the work or subject-matter; or

(ii) the person alters any electronic rights management
information that relates to the work or subject-matter;

and
exclusive licensee of the copyright; and

concea an infringement of the copyright.

(2) An offence against subsection (1) is punishable on conviction by a

fine of not more than 550 penalty units or imprisonment for not

more than 5 years, or both.

Note:

A corporation may be fined up to 5 times the amount of the maximum

fine (see subsection 4B(3) of the Crimes Act 1914).
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(b) either:
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(ii) the person alters any electronic rights management
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and

(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and

(d) theremoval or ateration will induce, enable, facilitate or
conceal an infringement of the copyright and the personis
negligent as to that result.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is asummary offence, despite

section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(&) copyright subsistsin awork or other subject-matter; and

(b) either;

(i) the person removes, from a copy of the work or
subject-matter, any electronic rights management
information that relates to the work or subject-matter; or

(i) the person alters any electronic rights management
information that relates to the work or subject-matter;

and

(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and

(d) theremoval or ateration will induce, enable, facilitate or
conceal an infringement of the copyright.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

132AR Distributing, importing or communicating copies after
removal or alteration of electronic rights management
information

Indictable offence

(1) A person commits an offenceif:
(&) copyright subsistsin awork or other subject-matter; and
(b) the person does any of the following actsin relation to the
work or subject-matter:

(i) distributesacopy of the work or subject-matter with the
intention of trading or obtaining a commercial
advantage or profit;

(if) imports a copy of the work or subject-matter into
Australiawith the intention of trading or obtaining a
commercial advantage or profit;

(iif) communicates a copy of the work or subject-matter to
the public; and
(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and
(d) either:

(i) any electronic rights management information that
relates to the work or subject-matter has been removed
from the copy of the work or subject-matter; or

(i) any electronic rights management information that
relates to the work or subject-matter has been atered;

without the permission of the owner or exclusive licensee of
the copyright; and

(e) the person knows that the information has been removed or
atered without that permission; and

(f) the act referred to in paragraph (b) will induce, enable,
facilitate or conceal an infringement of the copyright.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).
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Summary offence

(3) A person commits an offenceif:
(&) copyright subsistsin awork or other subject-matter; and
(b) the person does any of the following actsin relation to the
work or subject-matter:

(i) distributesacopy of the work or subject-matter with the
intention of trading or obtaining a commercial
advantage or profit;

(if) imports a copy of the work or subject-matter into
Australiawith the intention of trading or obtaining a
commercial advantage or profit;

(iii) communicates a copy of the work or subject-matter to
the public; and
(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and
(d) either:

(i) any electronic rights management information that
relates to the work or subject-matter has been removed
from the copy of the work or subject-matter; or

(ii) any electronic rights management information that
relates to the work or subject-matter has been atered;

without the permission of the owner or exclusive licensee of
the copyright; and

(e) theact referred to in paragraph (b) will induce, enable,
facilitate or conceal an infringement of the copyright and the
person is negligent as to that result.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) copyright subsistsin awork or other subject-matter; and

(b) the person does any of the following actsin relation to the
work or subject-matter:
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(i) distributes a copy of the work or subject-matter in
preparation for, or in the course of, trading or for
obtaining a commercial advantage or profit;

(if) imports a copy of the work or subject-matter into
Australiain preparation for, or in the course of, trading
or in preparation for, or in the course of, obtaining a
commercia advantage or profit;
(iii) communicates a copy of the work or subject-matter to
the public; and
(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and
(d) either:

(i) any electronic rights management information that
relates to the work or subject-matter has been removed
from the copy of the work or subject-matter; or

(if) any electronic rights management information that
relates to the work or subject-matter has been atered;
without the permission of the owner or exclusive licensee of
the copyright; and
(e) theact referred to in paragraph (b) will induce, enable,
facilitate or conceal an infringement of the copyright.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AS Distributing or importing electronic rights management
information

Indictable offence

(1) A person commits an offenceif:
(a) copyright subsistsin awork or other subject-matter; and
(b) the person does either of the following actsin relation to
electronic rights management information that relates to the
work or subject-matter:
(i) distributes the el ectronic rights management
information with the intention of trading or obtaining a
commercial advantage or profit;
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(if) imports the electronic rights management information
into Australia with the intention of trading or obtaining
acommercia advantage or profit; and

(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and
(d) either:
(i) theinformation has been removed from a copy of the
work or subject-matter without the permission of the
owner or exclusive licensee of the copyright; or

(ii) theinformation has been removed from a copy of the
work or subject-matter with the permission of the owner
or exclusive licensee of the copyright but the
information has been altered without that permission;
and

(e) the person knows that the information has been removed or
atered without that permission; and

(f) the act referred to in paragraph (b) will induce, enable,
facilitate or conceal an infringement of the copyright.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
() copyright subsistsin awork or other subject-matter; and
(b) the person does either of the following actsin relation to
electronic rights management information that relates to the
work or subject-matter:

(i) distributes the electronic rights management
information with the intention of trading or obtaining a
commercia advantage or profit;

(ii) imports the electronic rights management information
into Australiawith the intention of trading or obtaining
acommercial advantage or profit; and

(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and

(d) either;
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(i) theinformation has been removed from a copy of the
work or subject-matter without the permission of the
owner or exclusive licensee of the copyright; or

(ii) theinformation has been removed from a copy of the
work or subject-matter with the permission of the owner
or exclusive licensee of the copyright but the
information has been altered without that permission;
and

(e) theact referred to in paragraph (b) will induce, enable,
facilitate or conceal an infringement of the copyright and the
person is negligent as to that result.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) copyright subsistsin awork or other subject-matter; and

(b) the person does either of the following actsin relation to
electronic rights management information that relates to the
work or subject-matter:

(i) distributes the electronic rights management
information in preparation for, or in the course of,
trading or in preparation for, or in the course of,
obtaining a commercial advantage or profit;

(ii) imports the electronic rights management information
into Australiain preparation for, or in the course of,
trading or in preparation for, or in the course of,
obtaining a commercial advantage or profit; and

(c) the person does so without the permission of the owner or
exclusive licensee of the copyright; and

(d) either:

(i) theinformation has been removed from a copy of the
work or subject-matter without the permission of the
owner or exclusive licensee of the copyright; or

(ii) theinformation has been removed from a copy of the
work or subject-matter with the permission of the owner
or exclusive licensee of the copyright but the
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information has been altered without that permission;
and

(e) theact referred to in paragraph (b) will induce, enable,
facilitate or conceal an infringement of the copyright.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

132AT Defences

Law enforcement and national security

(1) This Subdivision does not apply in respect of anything lawfully
done for the purposes of law enforcement or national security by or
on behalf of:

(a) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1) (see subsection 13.3(3) of the Criminal Code).

Certain public institutions etc.

(2) This Subdivision does not apply in respect of anything lawfully
done by the following in performing their functions:

(@) alibrary (other than alibrary that is conducted for the profit,
direct or indirect, of an individual or individuals);

(b) abody mentioned in:
(i) paragraph (a) of the definition of archivesin subsection
10(2); or
(ii) subsection 10(4);
(c) an educational institution;
(d) apublic non-commercial broadcaster, including:
(i) abody that provides a national broadcasting service
within the meaning of the Broadcasting Services Act
1992; and
(ii) abody that holds a community broadcasting licence
within the meaning of that Act.

Notel: A library that isowned by a person conducting a business for profit
might not itself be conducted for profit (see section 18).
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Note 2: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

Subdivison G—Evidence

132AU Prosecution to prove profit

(1) Thissection appliesif, in the prosecution of an offence against this
Division, either of the following questions is relevant:

(8) whether the defendant intended to obtain a profit;

(b) whether the defendant did something for, in preparation for,
or in the course of, obtaining a profit.

(2) The burden of proving that any advantage, benefit or gain does not
result from, or is not associated with, any private or domestic use
of any copyright material is on the prosecution.

Note: For the purposes of this Division, section 132AA defines profit as not
including any advantage, benefit, or gain, that:

)] isreceived by a person; and

(b) results from, or is associated with, the person’s private or
domestic use of any copyright material.

7 Subsection 132A(1)
Omit “section 132", substitute “this Division, except section 132AM,”.

8 Sections 133 and 133A
Repeal the sections, substitute:

Subdivision H—Extra court orders

133 Destruction or delivery up of infringing copies etc.

(1) Thissection appliesif:
(a) aperson ischarged before a court with an offence against this
Division, except section 132AM, whether or not the person is
convicted of the offence; and

(b) the person possesses an article that appears to the court to be
any of the following:

(i) acircumvention device used or intended to be used in
conduct constituting an offence against Subdivision E;

(ii) aninfringing copy;
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(iii) adevice or equipment used or intended to be used for
making infringing copies.

(2) The court may order that the article be destroyed, delivered up to
the owner of the copyright concerned or dealt with as the court
thinksfit.

Subdivision |—Procedure and jurisdiction

133A Courtsin which offences may be prosecuted

(1) Prosecutions for offences against this Division may be brought in
the Federal Court of Australia or in any other court of competent
jurisdiction.

(2) However, the Federal Court of Australia does not have jurisdiction
to hear or determine prosecutions for indictable offences, despite
section 15C of the Acts Interpretation Act 1901.

(3) The Federa Court of Australia has jurisdiction to hear and
determine prosecutions of the following offences against this
Division:

(8 summary offences;
(b) offencesof strict liability.

133B Infringement notices

(1) Theregulations may make provision enabling a person who is
alleged to have committed an offence of strict liability against this
Division to pay a penalty to the Commonwealth as an aternativeto
prosecution.

(2) The penalty must equal one-fifth of the maximum fine that a court
could impose on the person as a penalty for that offence.

9 Application of amendments of Division 5 of Part V

The amendments of Division 5 of Part V of the Copyright Act 1968 by
this Part apply to things occurring after the commencement of this Part.

10 Subsections 135L(4) and 135ZY(4)
Omit “$500”, substitute “5 penalty units”.

36 Copyright Amendment Bill 2006  No. , 2006



[é)] A WO N

© 0 N O

11
12

13
14

15

16

17

18
19

20
21
22
23

24

25

26

27
28
29
30
31

Criminal laws Schedule 1
Main amendments Part 1

11 Paragraph 136(2)(d)

Omit “proceedings brought in respect of an alleged contravention of
subsection 132(5) or (5AA)”, substitute “a prosecution of an offence
against Subdivision D of Division 5 of Part V”.

12 Saving

D)

(2)

Despite the amendment of paragraph 136(2)(d) of the Copyright Act
1968 by this Part, that paragraph, as in force before the amendment,
applies after that amendment to proceedings brought in respect of an
aleged contravention of subsection 132(5) or (5AA) of that Act asin
force before that amendment.

That paragraph appliesin that way whether the proceedings were started
before or after that amendment.

13 Sections 172 and 173

Repeal the sections, substitute:

172 Offences by witnesses

Failing to appear

(1) A person commits an offenceif:

(a) the person has been summoned to appear as a witness before
the Tribunal; and

(b) there has been tendered to the person an amount of money at
least equal to the expenses the person could reasonably be
expected to incur in connection with appearing as a witness,
and

(c) the person failsto appear in obedience to the summons.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Failing to produce document or article summoned

(2) A person commits an offenceif:
(a) the person has been summoned to produce a document or
article to the Tribunal; and
(b) there has been tendered to the person an amount of money at
least equal to the expenses the person could reasonably be
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expected to incur in connection with producing the document

or article; and
(c) the person failsto produce the document or article.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Refusal to swear or affirm

(3) A person commits an offenceif:
(a) the person appears before the Tribunal; and
(b) the person refuses to be sworn or to make an affirmation.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Refusal to answer questions or produce documents as required

(4) A person commits an offenceif:
(a) the person appears before the Tribunal; and

(b) the Tribunal requires the person to answer a question or
produce a document or article; and

(c) the person refusesto answer the question or produce the
document or article.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

General defence of reasonable excuse

(5) Subsection (1), (2), (3) or (4) does not apply if the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

173 Offencesrelatingtothe Tribunal

Insulting a member

(1) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the person’s conduct insults or disturbs a member in the
exercise of his or her powers or functions as a member.

Penalty: 30 penalty units or imprisonment for 6 months, or both.
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Interrupting proceedings of the Tribunal

(2) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the person’s conduct interrupts the proceedings of the
Tribunal.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Using insulting language

(3) A person commits an offenceif:

(a) the person usesinsulting language towards another person;
and

(b) the other person is amember.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Creating a disturbance

(4) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the person’s conduct creates a disturbance in or near a place
where the Tribunal is sitting.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Taking part in creating or continuing a disturbance

(5) A person commits an offenceif:

(a) the person takes part in creating or continuing a disturbance;
and

(b) thedisturbanceisin or near a place where the Tribunal is
sitting.
Penalty: 30 penalty units or imprisonment for 6 months, or both.

Contravention of direction limiting publication of evidence

(6) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the conduct contravenes a direction of the Tribunal under
paragraph 163(2)(b).

Copyright Amendment Bill 2006  No. , 2006 39



©

10
11
12

13

14
15
16
17

18
19

20
21

22

23
24

25

26
27
28
29
30

Schedule 1l Criminal laws
Part 1 Main amendments

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Contempt of Tribunal

(7) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the person’s conduct would, if the Tribunal were a court of
record, constitute a contempt of that court.

Penalty: 30 penalty units or imprisonment for 6 months, or both.

Definition of engagein conduct
(8) Inthissection:

engagein conduct means:
(a) doanact; or
(b) omit to perform an act.

14 Application of new sections 172 and 173

Sections 172 and 173 of the Copyright Act 1968, as amended by this
Part, apply to acts (including refusals) occurring after the
commencement of this Part and failuresfirst occurring after the
commencement of this Part.

15 Subsection 195A(2)
Repeal the subsection.

16 Transitional provision—regulations for subsection
195A(2)

@D Thisitem appliesto aregulation that:
(@) was made for the purposes of subsection 195A(2) of the
Copyright Act 1968; and
(b) wasin force immediately before the repeal of that subsection.

2 On and after the commencement of this Part, the regulation has effect
for the purposes of subsection 203A(1) and section 203G (so far as they
relate to a declaration made for the purposes of section 49, 50, 51A or
110B) of the Copyright Act 1968, as amended by this Part, as if the
period prescribed by the regulation were prescribed for those purposes.
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3 This item does not prevent the amendment or repeal of the regulation.

4 Thisitem has effect despite the repeal of subsection 195A(2) of the
Copyright Act 1968 by this Part.

17 Sections 203A and 203D
Repeal the sections, substitute:

203A Offence—failing to keep declarationsrelating to copying in
library or archives

(1) A person commits an offenceif:
(@) atatime, the personis:
(i) ultimately responsible for administering alibrary or
archives; or
(i) the officer in charge of alibrary or archives; and
(b) thattimeis:
(i) after an authorized officer of alibrary or archives
reproduced or copied all or part of awork or other
subject-matter under section 49, 50, 51A or 110B; and

(ii) after awritten declaration was made for the purpose of
that section in relation to the reproduction or copying;
and

(iii) beforethe end of the period prescribed by the
regulations for the keeping of the declaration; and
(c) at that time, the declaration is not kept in the records of the
library or archives.

Penalty: 5 penalty units.

(2) Subsection (1) does not apply if:
(a) the personisthe officer in charge of alibrary or archives and
proves that:
(i) the reproduction or copying took place before the day
the person became the officer in charge; and
(ii) on that day the declaration was not in the possession of
the person administering the library or archives; or
(b) the person proves that the person took all reasonable
precautions, and exercised due diligence, to ensure the
declaration was kept in the records of the library or archives.
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Note: The person bears alega burden in relation to amatter in
subsection (2) (see section 13.4 of the Criminal Code).

(3) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) The person cannot be convicted of more than one offence under
this section in relation to the one declaration.

Note: Section 203G makes early destruction or disposal of the declaration an
offence.

203D Offence—not arranging declarations chronologically

(1) A person commits an offenceif:
(@) thepersonis:
(i) ultimately responsible for administering alibrary or
archives; or
(i) the officer in charge of alibrary or archives; and

(b) the person’s recordsinclude 2 or more declarations made for
the purposes of one or more of sections 49, 50, 51A or 110B
in relation to reproduction or copying by an authorized
officer of the library or archives; and

(c) thedeclarations are not arranged in the records in the order
reflecting the dates on which the declarations were made.

Penalty: 5 penalty units.

(2) Subsection (1) does not apply if the person proves that the person
took all reasonable precautions, and exercised due diligence, to
ensure that the declarations were arranged in the records in the
order reflecting the dates on which the declarations were made.

(3) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

18 Application of new sections 203A and 203D
Sections 203A and 203D of the Copyright Act 1968, as amended by this
Part, apply to persons who are:

(8 ultimately responsible for administering libraries or archives,
or

(b) officersin charge of libraries or archives;
on or after the commencement of this Part.
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19 Subsection 203E(6)
Repeal the subsection, substitute:

(6) A person commits an offenceif:
(@) thepersonis:
(i) ultimately responsible for administering alibrary or
archives; or
(i) the officer in charge of alibrary or archives; and

(b) another person (the inspector) attends at the premises of the
library or archives for the purpose of exercising his or her
powers under subsection (4); and

(c) theinspector is not provided with all reasonable facilities and
assistance for the effective exercise of those powers.

Penalty: 5 penalty units.

20 Subsection 203E(10)
Repeal the subsection, substitute:

(10) A person (the defendant) commits an offence if:

(a) the defendant makes arecord of information, or divulges or
communicates information; and

(b) theinformation was acquired by the defendant either in the
course of an inspection the defendant made under
subsection (4) or because it was divulged or communicated to
the defendant either:

(i) by another person who acquired the information in the
course of an inspection he or she made under
subsection (4); or

(ii) inone of aseries of divulgements or communications
by different persons that started with a divulgement or
communication of the information by a person who
acquired it the course of an inspection he or she made
under subsection (4).

Penalty: 5 penalty units.

21 Subsection 203E(11)
Repeal the subsection, substitute:
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(11) Subsection (10) does not apply if the defendant makes the record,
divulgement or communication with the intention of:

(a) informing the owner of the copyright in awork or other
subject-matter that a copy has been made of the work or other
subject-matter; or

(b) enforcing aright that a person has under this Act in
connection with awork or other subject-matter in which
copyright subsists; or

(c) ensuring compliance with a provision of Division 5 of
Part 111 or with a provision of this Part.

Note: The defendant bears an evidential burden in relation to the matter in
subsection (11) (see subsection 13.3(3) of the Criminal Code).

22 Application of new subsections 203E(10) and (11)

The repeal and substitution of subsections 203E(10) and (11) of the
Copyright Act 1968 by this Part apply to the recording, divulgement or
communication of information by the defendant after the
commencement of this Part (whether the information was acquired by
the defendant before, on or after the commencement of this Part).

23 Sections 203F and 203G
Repeal the sections, substitute:

203F False and misleading declarations

A person commits an offence if:

(@) the person makes a declaration for the purposes of section 49,
50, 51A or 110B; and

(b) the declaration isfalse or misleading in a material particular.

Penalty: 5 penalty units.

203G Offence—disposing of or destroying certain declarations

A person commits an offence if:
(a) the person disposes of, destroys, or causes the disposal or
destruction of, a declaration made for the purposes of
section 49, 50, 51A or 110B; and
(b) the period prescribed by the regulations for the keeping of the
declaration has not ended.
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Penalty: 5 penalty units.

24 Application of new sections 203F and 203G

Sections 203F and 203G of the Copyright Act 1968, as amended by this
Part, apply to acts done after the commencement of this Part.

25 Subsection 203H(4)
Repeal the subsection, substitute:

(4) A person commits an offenceif:
(@) the person:
(i) makes a notation described in subsection (1) on a
reproduction of awork or part of awork; or

(ii) makes a notation described in subsection (2) on a copy
of a sound recording or cinematograph film; or

(iii) attaches a notation described in subsection (2) to a copy
of asound recording or cinematograph film; and

(b) astatement in the notation isfalse or misleading in a material
particular.

Penalty: 5 penalty units.

26 Application of new subsection 203H(4)

The repeal and substitution of subsection 203H(4) of the Copyright Act
1968 by this Part apply to acts done after the commencement of this
Part.

27 Subsection 248A(1)
Insert:
20-year protection period of a performance means the period:

() beginning on the day when the performance was given; and

(b) ending at the end of 20 calendar years after the calendar year
in which the performance was given.

28 Subsection 248A(1)
Insert:

50-year protection period of a performance means the period:
() beginning on the day when the performance was given; and
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(b) ending at the end of 50 calendar years after the calendar year
in which the performance was given.

29 Subsection 248CA(1)
Omit “subsections (2) and”, substitute “ subsection”.

30 Subsection 248CA(2)
Repeal the subsection.

31 Paragraphs 248CA(4)(b) to (h)
Repeal the paragraphs, substitute:

(b) section 248PA;
(c) section 248PB;
(d) section 248PE;
(e) section 248PF;
(f) section 248PG;
(g) section 248PI;

(h) section 248PJ;

(i) section 248PK;
(j) section 248PL;
(K) section 248PM.

32 Subsection 248F(1)
Repeal the subsection, substitute:

(1) ThisPart, except Subdivisions A, B and C of Division 3, appliesto
acts done on or after 1 October 1989 in relation to a performance
given on or after that day.

Notel:  That day was the day this Part commenced.

Note 2: Sections 248P and 248QA apply Subdivisions A and B of Division 3
to acts done at or after the time those Subdivisions commence asa
result of Part 1 of Schedule 1 to the Copyright Amendment Act 2006.
Subdivision C of that Division is merely ancillary to those
Subdivisions.

33 Sections 248P, 248Q, 248QA, 2480QB and 248S
Repeal the sections, substitute:
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Subdivision A—Gener al offences

248P Scope of this Subdivision

(1) This Subdivision appliesto acts done in Australia on or after the
commencement of this Subdivision.

Note: This Subdivision commenced when it was included in this Act by
Part 1 of Schedule 1 to the Copyright Amendment Act 2006.

(2) Thissection has effect despite section 14.1 (Standard geographical
jurisdiction) of the Criminal Code.

248PA Unauthorised direct recording during protection period

Indictable offence

(1) A person commits an offenceif:
(a) the person makes a direct recording of a performance; and

(b) therecording is made during the protection period of the
performance; and

(c) therecording is made without the authority of the performer.
Note: Under section 248CA, the protection period of a performanceis:

(a a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
(a) the person makes a direct recording of a performance; and
(b) therecording is made during the protection period of the
performance; and
(c) therecording is made without the authority of the performer
and the person is negligent as to that fact.
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Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person makes a direct recording of a performance; and

(b) therecording is made during the protection period of the
performance; and

(c) therecording is made without the authority of the performer.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248PB Unauthorised indirect recording during protection period

Indictable offence

(1) A person commits an offenceif:
(a) the person makes an indirect recording of a performance; and

(b) therecording is made during the protection period of the
performance; and

(c) therecording is made without the authority of the performer.
Note: Under section 248CA, the protection period of a performanceis:

(a a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
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(a) the person makes an indirect recording of a performance; and

(b) therecording is made during the protection period of the
performance; and

(c) therecording is made without the authority of the performer
and the person is negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(@) the person makes an indirect recording of a performance; and

(b) therecording is made during the protection period of the
performance; and

(c) therecording is made without the authority of the performer.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Defence

(7) Subsection (1), (3) or (5) does not apply if the recording was made
solely for the person’s private and domestic use.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

248PC Unauthorised communication to public during 20-year
protection period

Indictable offence

(1) A person commits an offenceif:
(a) the person communicates a performance to the public; and
(b) the communication is made during the 20-year protection
period of the performance; and
(c) the communication is made without the authority of the
performer; and
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(d) the communication is made either directly from the live
performance or from an unauthorised recording of the
performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
(a) the person communicates a performance to the public; and

(b) the communication is made during the 20-year protection
period of the performance; and

(c) the communication is made without the authority of the
performer and the person is negligent asto that fact; and

(d) the communication is made either directly from the live
performance or from an unauthorised recording of the
performance.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person communicates a performance to the public; and

(b) the communication is made during the 20-year protection
period of the performance; and

(c) the communication is made without the authority of the
performer; and

(d) the communication is made either directly from the live
performance or from an unauthorised recording of the
performance.

Penalty: 60 penalty units.
(6) Subsection (5) isan offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

Defence

(7) Toavoid doubt, subsections (1), (3) and (5) do not apply to the
communication to the public of an authorised recording of the
performance.

Note 1: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

Note2:  Aneducational or other institution can aso copy and communicate a
broadcast of a performance without contravening this section in some
circumstances (see sections 135E and 135F).

248PD Playing unauthorised recording publicly during 20-year
protection period

Indictable offence

(1) A person commits an offenceif:
(a) the person causes arecording of a performance to be heard or
seen in public; and
(b) therecording isheard or seen in public during the 20-year
protection period of the performance; and
(c) therecording is unauthorised.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
(a) the person causes arecording of a performance to be heard or
seen in public; and
(b) therecording isheard or seen in public during the 20-year
protection period of the performance; and

(c) therecording is unauthorised and the person is negligent asto
that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.
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(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person causes arecording of a performance to be heard or
seen in public; and
(b) therecording isheard or seen in public during the 20-year
protection period of the performance; and
(c) therecording is unauthorised.

Penalty: 60 penalty units.

(6) Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248PE Possessing equipment to make or copy unauthorised
recording

Indictable offence

(1) A person commits an offenceif:

(a) the person possesses a plate or recording equipment,
intending it to be used for making:

(i) an unauthorised recording of a performance; or
(ii) acopy of an unauthorised recording of a performance;
and
(b) the possession occurs during the protection period of the
performance.
Note: Under section 248CA, the protection period of a performanceis:

(a a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).
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Summary offence

(3) A person commits an offenceif:
(a) the person possesses a plate or recording equipment; and
(b) the plate or equipment is to be used for making:
(i) arecording of a performance; or

(ii) acopy of an unauthorised recording of a performance;
and

(c) either:
(i) therecording to be made using the plate or equipment
will be an unauthorised recording of the performance; or
(ii) therecording to be copied using the plate or equipment
is an unauthorised recording of the performance;
and the person is negligent as to that fact; and

(d) the possession occurs during the protection period of the
performance.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) To avoid doubt, recklessnessis the fault element for the
circumstance that the plate or equipment isto be used for making:

(@) arecording of a performance; or
(b) acopy of an unauthorised recording of a performance.

(5 An offence against subsection (3) is asummary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(6) A person commits an offenceif:
(a) the person possesses a plate or recording equipment; and
(b) the plate or equipment isto be used for making:
(i) arecording of aperformance; or
(ii) acopy of an unauthorised recording of a performance;
and
(c) either:
(i) therecording to be made using the plate or equipment
will be an unauthorised recording of the performance; or
(ii) therecording to be copied using the plate or equipment
is an unauthorised recording of the performance; and
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(d) the possession occurs during the protection period of the
performance.

Penalty: 60 penalty units.

(7) Subsection (6) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

No need to prove which performance or recording isto be involved

(8) Inaprosecution for an offence against this section, it is not
necessary to prove:

(@) which particular performance isintended to be, or will be,
recorded using the device; or

(b) which particular recording is intended to be, or will be,
copied using the device.

248PF Copying unauthorised recording

Indictable offence

(1) A person commits an offenceif:
(a) the person makes a copy of arecording of a performance; and

(b) the copy is made during the protection period of the
performance; and

(c) therecording isan unauthorised recording.
Note: Under section 248CA, the protection period of a performanceis:

) a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
(a) the person makes a copy of arecording of a performance; and

54 Copyright Amendment Bill 2006  No. , 2006



AW N P

10

11
12

13

14

15
16

17

18

19
20

21
22

23
24
25
26

27
28

29
30

Criminal laws Schedule 1
Main amendments Part 1

(b) the copy is made during the protection period of the
performance; and

(c) therecording isan unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person makes a copy of arecording of a performance; and

(b) the copy is made during the protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248PG Unauthorised copying of exempt recording

Indictable offence

(1) A person commits an offenceif:
(a) the person makes a copy of arecording of a performance; and

(b) the copy is made during the protection period of the
performance; and

(c) the copy is made without the authority of the performer; and
(d) therecording isan exempt recording; and
(e) the copy isnot an exempt recording.

Note: Under section 248CA, the protection period of a performanceis:

@ a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.
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fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the person makes a copy of arecording of a performance; and

(b) the copy is made during the protection period of the
performance; and

(c) the copy is made without the authority of the performer and
the person is negligent as to that fact; and

(d) therecording isan exempt recording; and

(e) the copy isnot an exempt recording and the personis
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite

section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(a) the person makes a copy of arecording of a performance; and

(b) the copy is made during the protection period of the
performance; and

(c) the copy is made without the authority of the performer; and
(d) therecording isan exempt recording; and
(e) thecopy is not an exempt recording.

Penalty: 60 penalty units.

(6) Subsection (5) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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248PH Unauthorised copying of authorised sound recording

Indictable offence

(1) A person commits an offenceif:

(a) the person makes a copy of a sound recording of a
performance, intending that the copy be used in a
sound-track; and

(b) the copy is made during the 20-year protection period of the
performance; and

(c) the copy is made without the authority of the performer; and
(d) the sound recording is an authorised sound recording; and

(e) the making of the sound recording was not authorised for the
purpose of usein that or any other sound-track.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the person makes a copy of a sound recording of a
performance, intending that the copy be used in a
sound-track; and

(b) the copy is made during the 20-year protection period of the
performance; and

(c) the copy is made without the authority of the performer and
the person is negligent as to that fact; and

(d) the sound recording is an authorised sound recording; and

(e) the making of the sound recording was not authorised for the
purpose of usein that or any other sound-track and the person
is negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.
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Strict liability offence

(5) A person commits an offenceif:

(a) the person makes a copy of a sound recording of a
performance in preparation for use in a sound-track; and

(b) the copy is made during the 20-year protection period of the
performance; and

(c) the copy is made without the authority of the performer; and
(d) the sound recording is an authorised sound recording; and

(e) the making of the sound recording was not authorised for the
purpose of usein that or any other sound-track.

Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248P1 Selling etc. unauthorised recording

Indictable offence

(1) A person commits an offenceif:
(@) the person does any of the following acts:
(i) sellsarecording of a performance;
(ii) letsfor hire arecording of a performance;

(iii) by way of trade offers or exposes for sale or hire a
recording of a performance; and

(b) the act is done during the protection period of the
performance; and

(c) therecording is an unauthorised recording.
Note: Under section 248CA, the protection period of a performanceis:

€) a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).
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Summary offence

(3) A person commits an offenceif:
(a) the person does any of the following acts:
(i) sellsarecording of a performance;
(i) letsfor hire arecording of a performance;

(iii) by way of trade offers or exposes for sale or hire a
recording of a performance; and

(b) theact is done during the protection period of the
performance; and

(c) therecording isan unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person does any of the following acts:
(i) sellsarecording of a performance;
(ii) letsfor hire arecording of a performance;

(iii) by way of trade offers or exposes for sale or hire a
recording of a performance; and

(b) the act is done during the protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.
(6) Subsection (5) isan offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

248PJ Distributing unauthorised recording

Indictable offences

(1) A person commits an offenceif:
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(a) the person distributes arecording of a performance, with the
intention of trading; and

(b) thedistribution occurs during the protection period of the
performance; and

(c) therecording isan unauthorised recording.
Note: Under section 248CA, the protection period of a performanceis:

) a20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.
(2) A person commits an offenceif:
(a) the person distributes arecording of a performance; and

(b) thedistribution occurs during the protection period of the
performance; and

(c) thedistribution will affect prejudicially the financial interests
of the performer in the performance; and

(d) therecording isan unauthorised recording.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offences

(4) A person commits an offenceif:

(a) the person distributes arecording of a performance, with the
intention of trading; and

(b) thedistribution occurs during the protection period of the
performance; and

(c) therecording is an unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(5) A person commits an offenceif:
(a) the person distributes arecording of a performance; and

(b) thedistribution occurs during the protection period of the
performance; and
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(c) thedistribution will affect prejudicially the financial interests
of the performer in the performance; and

(d) therecording is an unauthorised recording and the personis
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(6) An offence against subsection (4) or (5) isasummary offence,
despite section 4G of the Crimes Act 1914.

Strict liability offences

(7) A person commits an offenceif:

(@) the person distributes a recording of a performancein
preparation for, or in the course of, trade; and

(b) thedistribution occurs during the protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(8) A person commits an offenceif:
(a) the person distributes a recording of a performance; and

(b) the distribution occurs during the protection period of the
performance; and

(c) thedistribution will affect prejudicially the financial interests
of the performer in the performance; and

(d) therecording is an unauthorised recording.
Penalty: 60 penalty units.
(9) Subsections (7) and (8) are offences of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

248PK Commercial possession or import of unauthorised recording

Indictable offence

(1) A person commits an offenceif:
(a) the person possesses, or importsinto Australia, arecording of
a performance, with the intention of doing any of the
following:
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(i) selling the recording;
(ii) letting the recording for hire;
(iif) by way of trade offering or exposing the recording for
saleor hire;

(iv) distributing the recording either for the purpose of trade
or to an extent that will affect prejudicially the financial
interests of the performer in the performance; and

(b) the possession or import occurs during the protection period
of the performance; and

(c) therecording is an unauthorised recording.
Note: Under section 248CA, the protection period of a performanceis:

@ a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the person possesses, or importsinto Australia, arecording of
a performance, with the intention of doing any of the
following:

(i) selling the recording;
(i) letting the recording for hire;

(iii) by way of trade offering or exposing the recording for
saleor hire;

(iv) distributing the recording either for the purpose of trade
or to an extent that will affect prejudicially the financial
interests of the performer in the performance; and

(b) the possession or import occurs during the protection period
of the performance; and

(c) therecording isan unauthorised recording and the person is
negligent as to that fact.
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Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(a) the person possesses, or importsinto Australia, arecording of
aperformance in preparation for, or in the course of, doing
any of the following:

(i) sdling the recording;
(i) letting the recording for hire;
(iii) by way of trade offering or exposing the recording for
saleor hirg

(iv) distributing the recording either for trade or to an extent
that will affect prejudicialy the financial interests of the
performer in the performance; and

(b) the possession or import occurs during the protection period
of the performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248PL Exhibiting unauthorised recording in public by way of trade

Indictable offence

(1) A person commits an offenceif:

(a) the person by way of trade exhibitsin public arecording of a
performance; and

(b) the exhibition occurs during the protection period of the
performance; and

(c) therecording isan unauthorised recording.
Note: Under section 248CA, the protection period of a performanceis:

(a a20-year protection period so far as this section relatesto a
cinematograph film of the performance; and
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(2)

3

(4)

(5)

(6)

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

A person commits an offence if:

(a) the person by way of trade exhibitsin public arecording of a
performance; and

(b) the exhibition occurs during the protection period of the
performance; and

(c) therecording is an unauthorised recording and the personis
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

A person commits an offence if:

(a) the person by way of trade exhibitsin public arecording of a
performance; and

(b) the exhibition occurs during the protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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248PM Importing unauthorised recording for exhibition by way of
trade

Indictable offence

(1) A person commits an offenceif:

(a) the personimportsinto Australiaarecording of a
performance, with the intention of exhibiting the recording in
public by way of trade; and

(b) the import occurs during the protection period of the
performance; and

(c) therecording isan unauthorised recording.
Note: Under section 248CA, the protection period of a performanceis:

) a 20-year protection period so far as this section relatesto a
cinematograph film of the performance; and

(b) a 50-year protection period so far as this section relatesto a
sound recording of the performance.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the personimportsinto Australiaarecording of a
performance, with the intention of exhibiting the recording in
public by way of trade; and

(b) the import occurs during the protection period of the
performance; and

(c) therecording isan unauthorised recording and the person is
negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is asummary offence, despite
section 4G of the Crimes Act 1914.
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Strict liability offence

(5) A person commits an offenceif:

(a) the personimportsinto Australiaarecording of a
performance, in preparation for exhibiting the recording in
public by way of trade; and

(b) the import occurs during the protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Subdivision B—Actsrelating to sound recor dings of
per formances given before 1 July 1995

248QA Scope of this Subdivision

(1) ThisSubdivision appliesto an act done in Australia on or after the
commencement of this Subdivision, in relation to a performance
given at any time before 1 July 1995.

Notel:  That day wasthe day on which Part 4 of the Copyright (World Trade
Organization Amendments) Act 1994 commenced.

Note2:  This Subdivision commenced when it was included in this Act by
Part 1 of Schedule 1 to the Copyright Amendment Act 2006.

(2) This Subdivision has effect despite section 14.1 (Standard
geographical jurisdiction) of the Criminal Code.

2480QB Possessing equipment for copying unauthorised sound
recording

Indictable offence

(1) A person commits an offenceif:

(a) the person possesses a plate or recording equipment,
intending it to be used for making a copy of an unauthorised
sound recording of a performance; and

(b) the possession occurs during the 50-year protection period of
the performance.
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(2)

3

(4)

()

(6)

(7)

An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

A person commits an offence if:
(a) the person possesses a plate or recording equipment; and

(b) the plate or recording equipment is to be used for making a
copy of asound recording of a performance; and

(c) therecording is an unauthorised recording of the
performance and the person is negligent asto that fact; and

(d) the possession occurs during the 50-year protection period of
the performance.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

To avoid doubt, recklessnessis the fault element for the
circumstance that the plate or recording equipment is to be used for
making a copy of a sound recording of a performance.

An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

A person commits an offence if:
(8) the person possesses a plate or recording equipment; and

(b) the plate or recording equipment is to be used for making a
copy of asound recording of a performance; and

(c) therecording is an unauthorised recording of the
performance; and

(d) the possession occurs during the 50-year protection period of
the performance.

Penalty: 60 penalty units.

Subsection (6) is an offence of strict liahility.
Note: For strict liability, see section 6.1 of the Criminal Code.
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No need to prove which recording is to be copied

(8) Inaprosecution for an offence against this section, it is not
necessary to prove which particular recording is intended to be, or
will be, copied using the device.

248QC Copying unauthorised sound recording

Indictable offence

(1) A person commits an offenceif:

(a) the person makes a copy of a sound recording of a
performance; and

(b) the copy is made during the 50-year protection period of the
performance; and

(c) therecording is an unauthorised recording.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the person makes a copy of a sound recording of a
performance; and

(b) the copy is made during the 50-year protection period of the
performance; and

(c) therecording isan unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(@) the person makes a copy of a sound recording of a
performance; and
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(b) the copy is made during the 50-year protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248QD Selling etc. unauthorised sound recording

Indictable offence

(1) A person commits an offenceif:
(a) the person does any of the following acts:
(i) sellsasound recording of a performance;
(ii) letsfor hire a sound recording of a performance;

(iii) by way of trade offers or exposes for sale or hire a
sound recording of a performance; and

(b) the act is done during the 50-year protection period of the
performance; and

(c) therecording is an unauthorised recording.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:
(a) the person does any of the following acts:
(i) sellsasound recording of a performance;
(ii) letsfor hire a sound recording of a performance;
(iii) by way of trade offers or exposes for sale or hire a
sound recording of a performance; and
(b) the act is done during the 50-year protection period of the
performance; and
(c) therecording is an unauthorised recording and the person is
negligent as to that fact.
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Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:
(a) the person does any of the following acts:
(i) sellsasound recording of a performance;
(i) letsfor hire asound recording of a performance;

(iii) by way of trade offers or exposes for sale or hire a
sound recording of a performance; and

(b) the act is done during the 50-year protection period of the
performance; and

(c) therecording isan unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248QE Distributing unauthorised sound recording

Indictable offences

(1) A person commits an offenceif:

(a) the person distributes a sound recording of a performance,
with the intention of trade; and

(b) thedistribution occurs during the 50-year protection period
of the performance; and

(c) therecording is an unauthorised recording.

(2) A person commits an offenceif:

(a) the person distributes a sound recording of a performance;
and

(b) the distribution occurs during the 50-year protection period
of the performance; and

(c) thedistribution will affect prejudicially the financial interests
of the performer in the performance; and

(d) therecording is an unauthorised recording.
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(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offences

(4) A person commits an offenceif:

(a) the person distributes a sound recording of a performance,
with the intention of trade; and

(b) thedistribution occurs during the 50-year protection period
of the performance; and

(c) therecording isan unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(5) A person commits an offenceif:

(a) the person distributes a sound recording of a performance;
and

(b) the distribution occurs during the 50-year protection period
of the performance; and

(c) thedistribution will affect prejudicially the financial interests
of the performer in the performance; and

(d) therecording isan unauthorised recording and the personis
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(6) An offence against subsection (4) or (5) isasummary offence,
despite section 4G of the Crimes Act 1914.

Strict liability offences

(7) A person commits an offenceif:

(a) the person distributes a sound recording of a performancein
preparation for, or in the course of, trade; and

(b) the distribution occurs during the 50-year protection period
of the performance; and

(c) therecording is an unauthorised recording.
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Penalty: 60 penalty units.

(8) A person commits an offenceif:

(a) the person distributes a sound recording of a performance;
and

(b) thedistribution occurs during the 50-year protection period
of the performance; and

(c) thedistribution will affect prejudicially the financial interests
of the performer in the performance; and

(d) therecording isan unauthorised recording.
Penalty: 60 penalty units.

(9) Subsections (7) and (8) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248QF Commercial possession or import of unauthorised sound
recording

Indictable offence

(1) A person commits an offenceif:

(a) the person possesses, or importsinto Australia, a sound
recording of a performance, with the intention of doing any
of the following:

(i) sdling the recording;
(i) letting the recording for hire;
(iii) by way of trade offering or exposing the recording for
saleor hirg
(iv) distributing the recording either for the purpose of trade
or to an extent that will affect prejudicially the financial
interests of the performer in the performance; and

(b) the possession or import occurs during the 50-year protection
period of the performance; and

(c) therecording is an unauthorised recording.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).
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Summary offence

(3) A person commits an offenceif:

(a) the person possesses, or importsinto Australia, a sound
recording of a performance, with the intention of doing any
of the following:

(i) selling the recording;
(ii) letting the recording for hire;
(iii) by way of trade offering or exposing the recording for
saleor hire;

(iv) distributing the recording either for the purpose of trade
or to an extent that will affect prejudicially the financial
interests of the performer in the performance; and

(b) the possession or import occurs during the 50-year protection
period of the performance; and

(c) therecording isan unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is asummary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(@) the person possesses, or imports into Australia, a sound
recording of a performance in preparation for, or in the
course of, doing any of the following:

(i) selling the recording;
(ii) letting the recording for hire;
(iif) by way of trade offering or exposing the recording for
saleor hire;

(iv) distributing the recording either for trade or to an extent
that will affect prejudicially the financial interests of the
performer in the performance; and

(b) the possession or import occurs during the 50-year protection
period of the performance; and

(c) therecording is an unauthorised recording.

Penalty: 60 penalty units.
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(6) Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248QG Exhibiting unauthorised sound recording in public by way
of trade

Indictable offence

(1) A person commits an offenceif:

(a) the person by way of trade exhibitsin public a sound
recording of a performance; and

(b) the exhibition occurs during the 50-year protection period of
the performance; and

(c) therecording isan unauthorised recording.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the person by way of trade exhibitsin public a sound
recording of a performance; and

(b) the exhibition occurs during the 50-year protection period of
the performance; and

(c) therecording is an unauthorised recording and the person is
negligent as to that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.

(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(a) the person by way of trade exhibitsin public a sound
recording of a performance; and
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(b) the exhibition occurs during the 50-year protection period of
the performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

248QH Importing unauthorised sound recording for exhibition by
way of trade

Indictable offence

(1) A person commits an offenceif:

(a) the personimportsinto Australiaa sound recording of a
performance, with the intention of exhibiting the recording in
public by way of trade; and

(b) theimport occurs during the 50-year protection period of the
performance; and

(c) therecording is an unauthorised recording.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Summary offence

(3) A person commits an offenceif:

(a) the personimportsinto Australiaa sound recording of a
performance, with the intention of exhibiting the recording in
public by way of trade; and

(b) the import occurs during the 50-year protection period of the
performance; and

(c) therecording is an unauthorised recording and the person is
negligent asto that fact.

Penalty: 120 penalty units or imprisonment for 2 years, or both.
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(4) An offence against subsection (3) is a summary offence, despite
section 4G of the Crimes Act 1914.

Strict liability offence

(5) A person commits an offenceif:

(a) the person imports into Australiaa sound recording of a
performance in preparation for exhibiting the recording in
public by way of trade; and

(b) the import occurs during the 50-year protection period of the
performance; and

(c) therecording is an unauthorised recording.
Penalty: 60 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Subdivision C—Prosecution and infringement notices

248R Courtsin which offences may be prosecuted

(1) Prosecutions for offences against Subdivision A or B may be
brought in the Federal Court of Australiaor in any other court of
competent jurisdiction.

(2) However, the Federal Court of Australia does not have jurisdiction
to hear or determine prosecutions for indictable offences, despite
section 15C of the Acts Inter pretation Act 1901.

(3) The Federal Court of Australia hasjurisdiction to hear and
determine prosecutions of the following offences against
Subdivision A or B:

(8 summary offences;
(b) offences of strict liability.

248S Protection against multiple proceedings for same act

If asingle act done in relation to a performance is an offence
against Subdivision A and an offence against Subdivision B, only
one of the offences may be prosecuted.
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248SA Infringement notices

(1) Theregulations may make provision enabling a person who is
aleged to have committed an offence of strict liability against
Subdivision A or B to pay a penalty to the Commonwealth as an
aternative to prosecution.

(2) The penalty must equal one-fifth of the maximum fine that a court
could impose on the person as a penalty for that offence.

Subdivision D—Destruction or delivery up of unauthorised
recordings
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Part 2—Amendment contingent on the Archives
Amendment Act 2006

Copyright Act 1968

34 Paragraphs 132AC(7)(b) and 132AT(2)(b)
Repeal the paragraphs, substitute:
(b) abody or person mentioned in:
(i) paragraph (a) or (aa) of the definition of archivesin
subsection 10(1); or
(ii) subsection 10(4);
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Schedule 2—Presumptions

Copyright Act 1968

1 Subsection 126A(2)

Omit “the label or mark is admissible as prima facie evidence of the
facts so stated”, substitute “that year and place are presumed to be as
stated on the label or mark, unless the contrary is established”.

Note:  The heading to section 126A is atered by omitting “Evidencein relation” and
substituting “Presumptionsrelating”.

2 Subsection 126A(3)

Omit “the certificate or other document is admissible as primafacie
evidence of the facts so stated”, substitute “that year and place are
presumed to be as stated in the certificate or document, unless the
contrary is established”.

3 Subsection 126B(2)

Omit “the label or mark is admissible as prima facie evidence of the
facts so stated”, substitute “the person is presumed to have been the
owner of the copyright at the time, unless the contrary is established”.

Note:  The heading to section 126B is altered by omitting “Evidencein relation” and
substituting “Presumptionsrelating”.

4 Subsection 126B(3)

Omit “the certificate or other document is admissible as primafacie
evidence of the facts so stated”, substitute “the person is presumed to
have been the owner of the copyright at the time, unless the contrary is
established”.

5 Subsection 126B(5)

Omit “the document is admissible as prima facie evidence of the facts
so stated”, substitute “the matters described in subparagraphs (b)(i), (ii)
and (iii) are presumed to be as stated in the document, unless the
contrary is established”.

6 Subsection 126B(6)

Copyright Amendment Bill 2006  No. , 2006 79



A WO DN PR

(&)]

10
11
12
13
14
15

16
17
18

19
20
21

22

23
24
25
26

27

28
29
30
31
32
33

Schedule 2 Presumptions

Omit “the document is admissible as prima facie evidence of the facts
so stated”, substitute “the matters described in subparagraphs (b)(i), (ii),
(iii) and (iv) are presumed to be as stated in the document, unless the
contrary is established”.

7 Section 130
Repeal the section, substitute:

129A Presumptionsrelating to computer programs

(1) Thissection appliesto an action under this Part relating to
copyright in aliterary work that is a computer program if:
(a) articles or things embodying all or part of the program have
been supplied (by sale or otherwise) to the public; and
(b) at the time of the supply, the articles or things, or their
containers, bore alabel or other mark consisting of the letter
“C” inacircle accompanied by a specified year and the name
of a person.

(2) Itispresumed that:
(a) the computer programisan original literary work; and
(b) the computer program was first published in the year; and

(c) the person was the owner of copyright in the program when
and where the articles, things or containers were labelled or
marked;

unless the contrary is established.

(3) A presumption about a person under subsection (2) does not imply
that the person was the only owner of copyright in the program
when and where the articles, things or containers were labelled or
marked.

130 Presumptionsrelating to sound recordings

(1) Thissection appliesto an action under this Part relating to
copyright in asound recording if:
(a) recordsembodying all or part of the recording have been
supplied (by sale or otherwise) to the public; and
(b) at the time of the supply, the records or their containers bore
alabel or other mark.
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(2) If thelabel or mark contained a statement described in an item of
the table, the matter described in the item is presumed, unless the
contrary is established.

Statements and matters presumed unlessthe contrary is established

Iltem Statement Matter presumed

1 A specified person was the maker of ~ The person was the maker of the
the recording recording

2 Therecording wasfirst publishedin ~ The recording was first published in
a specified year the year

3 Therecording wasfirst publishedin ~ The recording was first published in
a specified country the country

(3) If thelabel or mark consisted of the letter “P” in acircle
accompanied by a specified year and the name of aperson, itis
presumed that:

(@) therecording was first published in the year; and

(b) the person was the owner of copyright in the recording when
and where the records or containers were labelled or marked;

unless the contrary is established.

(4) A presumption about a person under this section does not imply
that the person was:

(a) the only maker of the recording; or

(b) the only owner of copyright in the recording when and where
the records or containers were labelled or marked.

8 Section 131
Before “Where”, insert “(1)”.
Note:  The heading to section 131 isreplaced by the heading “Presumptionsrelating to
films’.
9 At the end of section 131
Add:
(2) Subsection (3) appliesto an action under this Part relating to
copyright in acinematograph film, if:

(a) articles or things embodying the film have been supplied
commercialy; and
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(b) at the time of the supply, the articles or things, or their
containers, bore alabel or other mark consisting of the letter
“C” inacircle accompanied by a specified year and the name
of aperson.

(3) Itispresumed that:
(@ thefilm wasfirst madein the year; and
(b) the person was the owner of copyright in the film when and
where the articles, things or containers were labelled or
marked;
unless the contrary is established.

(4) A presumption about a person under subsection (3) does not imply
that the person was the only owner of copyright in the film when
and where the articles, things or containers were labelled or
marked.

10 Subsection 132A(2)

Omit “the label or mark is admissible as prima facie evidence of the
facts so stated”, substitute “that year and place are presumed to be as
stated on the label or mark, unless the contrary is established”.

11 Subsection 132A(3)

Omit “the label or mark is admissible as prima facie evidence of the
facts so stated”, substitute “the person is presumed to have been the
owner of the copyright at the time, unless the contrary is established”.

12 Subsection 132A(4)

Omit “the certificate or other document is admissible as primafacie
evidence of the facts so stated”, substitute “that year and place are
presumed to be as stated in the certificate or document, unless the
contrary is established”.

13 Subsections 132A(5)

Omit “the certificate or other document is admissible as primafacie
evidence of the facts so stated”, substitute “the person is presumed to
have been the owner of the copyright at the time, unless the contrary is
established”.

14 Section 132B
Repeal the section, substitute:
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132AAA Presumptionsrelating to computer programs

(1) Thissection appliesto a prosecution for an offence against this
Division, except section 132AM, relating to copyright in aliterary
work that is a computer program if:

(a) articles or things embodying all or part of the program have
been supplied (by sale or otherwise) to the public; and

(b) at the time of the supply, the articles or things, or their
containers, bore alabel or other mark consisting of the letter
“C” inacircle accompanied by a specified year and the name
of aperson.

(2) Itispresumed that:
() the computer program isan original literary work; and
(b) the computer program was first published in the year; and
(c) the person was the owner of copyright in the program when

and where the articles, things or containers were labelled or
marked;

unless the contrary is established.

(3) A presumption about a person under subsection (2) does not imply
that the person was the only owner of copyright in the program
when and where the articles, things or containers were labelled or
marked.

132B Presumptionsrelating to sound recordings

(1) Thissection appliesto aprosecution for an offence against this
Division, except section 132AM, relating to copyright in a sound
recording if:

(a) recordsembodying all or part of the recording have been
supplied (by sale or otherwise) to the public; and

(b) at the time of the supply, the records or their containers bore
alabel or other mark.

(2) If thelabel or other mark contained a statement described in an
item of the table, the matter described in the item is presumed,
unless the contrary is established.
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Statements and mattersto be presumed unlessthe contrary is established

Item Statement

Matter presumed

1 A specified person was the maker of ~ The person was the maker of the
the recording recording

2 Therecording wasfirst publishedin ~ The recording was first published in
a specified year the year

3 Therecording wasfirst publishedin ~ The recording was first published in

a specified country

the country

(3) If thelabel or mark consisted of the letter “P” in acircle
accompanied by a specified year and the name of a person, it is
presumed that:

(&) therecording wasfirst published in the year; and

(b) the person was the owner of copyright in the recording when
and where the records or containers were labelled or marked;

unless the contrary is established.

(4) A presumption about a person under this section does not imply
that the person was:

(@) the only maker of the recording; or

(b) theonly owner of copyright in the recording when and where
the records or containers were labelled or marked.

132C Presumptionsrelating to films

Presumption about film maker

(1) Subsection (2) appliesto a prosecution for an offence against this
Division, except section 132AM, relating to copyright in a
cinematograph film if:

(&) copies of the film were made available to the public; and

(b) aperson’s name appeared on the copiesin such away asto
imply that the person was the maker of the film; and

(c) if the person is not a body corporate—the nameis his or her
true name or a name by which he or she is commonly known.

(2) Itispresumed that:
(a) the person isthe maker of the film; and

(b) the person made the film in circumstances to which
subsection 98(3) does not apply;

84 Copyright Amendment Bill 2006  No. , 2006



© 00 N o O b~ W

11

12
13
14
15
16
17

18
19
20
21

22

23
24
25

Presumptions Schedule 2

unless the contrary is established.

Presumption about time of making and owner of copyright

(3) Subsection (4) appliesto a prosecution for an offence against this
Division, except section 132AM, relating to copyright in a
cinematograph film, if:

(a) articles or things embodying the film have been supplied
commercialy; and

(b) at the time of the supply, the articles or things, or their
containers, bore alabel or other mark consisting of the letter
“C” inacircle accompanied by a specified year and the name
of aperson.

(4) Itispresumed that:
(@) thefilm wasfirst made in the year; and
(b) the person was the owner of copyright in the film when and
where the articles, things or containers were labelled or
marked;
unless the contrary is established.

(5) A presumption about a person under subsection (4) does not imply
that the person was the only owner of copyright in the film when
and where the articles, things or containers were labelled or
marked.

15 Application

The amendments made by this Schedule apply in relation to legal
proceedings (whether civil or criminal) started after the commencement
of this Schedule.
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Schedule 3 Technologically neutral definitions

Schedule 3—Technologically neutral
definitions

Copyright Act 1968

1 Subsection 10(1) (definition of infringing copy)

After “being an article”, insert “(which may be an electronic
reproduction or copy of the work, recording, film, broadcast or
edition)”.

2 Subsection 10(1) (definition of record)
Repeal the definition, substitute:

record includes a disc, tape, paper, electronic file or other devicein
which sounds are embodied.

3 At the end of section 38
Add:

(3) Inthissection:

article includes a reproduction or copy of awork or other
subject-matter, being a reproduction or copy in electronic form.

4 At the end of section 44D
Add:

(4) Thedefinition of article in section 38 does not affect this section.

5 Section 44E
Before “ The copyright”, insert “(1)”.

6 At the end of section 44E
Add:

(2) The definition of articlein section 38 does not affect this section.

7 Section 44F
Before “ The copyright”, insert “(1)”.
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8 At the end of section 44F

Add:

(2) The definition of articlein section 38 does not affect this section.

9 At the end of section 103

10

11

12

13

14

15

16

Add:
(3) Inthissection:

article includes a reproduction or copy of awork or other
subject-matter, being a reproduction or copy in electronic form.

At the end of section 112C
Add:

(3) The definition of articlein section 103 does not affect this section.

At the end of section 112D
Add:

(4) The definition of articlein section 103 does not affect this section.

Section 112DA
Before “If”, insert “(1)”.

At the end of section 112DA
Add:

(2) Thedefinition of article in section 103 does not affect this section.

Section 130A
Before“In an action”, insert “(1)”.

At the end of section 130A
Add:

(2) Thedefinition of article in sections 38 and 103 does not affect this
section.

Section 130B
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Before “In an action”, insert “(1)”.

17 At the end of section 130B
Add:

(2) The definition of articlein section 38 does not affect this section.

18 Section 130C
Before “In an action”, insert “(1)”.

19 At the end of section 130C
Add:

(2) The definition of articlein sections 38 and 103 does not affect this
section.

20 Application

The amendments made by this Schedule apply to acts done after the
commencement of this Schedule.
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Schedule 4—Civil remedies and
commercial-scale infringement online

Copyright Act 1968

1 Atthe end of section 115
Add:

Consideration for relief for electronic commercial infringement

(5) Subsection (6) appliesto acourt hearing an action for infringement
of copyright if the court is satisfied that:

() theinfringement (the proved infringement) occurred
(whether as aresult of the doing of an act comprised in the
copyright, the authorising of the doing of such an act or the
doing of another act); and

(b) the proved infringement involved a communication of awork
or other subject-matter to the public; and

(c) because the work or other subject-matter was communicated
to the public, it islikely that there were other infringements
(the likely infringements) of the copyright by the defendant
that the plaintiff did not prove in the action; and

(d) taken together, the proved infringement and likely
infringements were on acommercial scale.

(6) The court may have regard to the likelihood of the likely
infringements (as well as the proved infringement) in deciding
what relief to grant in the action.

(7) Indetermining for the purposes of paragraph (5)(d) whether, taken
together, the proved infringement and the likely infringements
were on acommercial scale, the following matters are to be taken
into account:

(&) thevolume and value of any articles that:
(i) areinfringing copiesthat constitute the proved
infringement; or
(if) assuming the likely infringements actually occurred,
would be infringing copies constituting those
infringements;
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(b) any other relevant matter.
(8) In subsection (7):

article includes a reproduction or copy of awork or other
subject-matter, being a reproduction or copy in electronic form.

2 Application

The amendment made by this Schedul e applies to actions started after
the commencement of this Schedule.
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Schedule 5—Customs seizure of imported
infringing copies

Copyright Act 1968

1 Paragraph 135(5)(a)
Omit “2”, substitute “4”.

2 Application

The amendment of section 135 of the Copyright Act 1968 by this
Schedule appliesin relation to notices given under that section after the
commencement of this Schedule.

3 Section 135AA
Repeal the section, substitute:

135AA Decision not to seize unless expenses ar e cover ed

(1) Subject to subsection (2), the CEO may decide not to seize the
copies under subsection 135(7) unless he or she has been given by
the objector (or by one or more of the objectors) awritten
undertaking acceptable to the CEO to repay to the Commonwealth
the expenses of seizing the copies.

(2) The CEO may decide not to seize the copies under subsection
135(7) unless he or she has been given by the objector (or one or
more of the objectors), instead of an undertaking, security in an
amount that the CEO considers sufficient to repay to the
Commonwealth the expenses of seizing the copiesif:

(a) an amount payable under an undertaking given by the
objector (or one or more of the objectors) in relation to other
copies has not been paid in accordance with the undertaking;
and

(b) the CEO considersit reasonable in all the circumstances to
reguire the security.

(3 Anundertaking may be withdrawn or varied if the CEO consents
in writing to awritten request from the objector or objectorsto do
0.
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Schedule5 Customs seizure of imported infringing copies

(4) Inthissection:

expenses of seizing the copies means the expenses that may be
incurred by the Commonwealth if the copies were seized.

4 Section 135AJ
Repeal the section, substitute:

135AJ Failureto meet Commonwealth’s expenses of seizure

(D If an amount payable under an undertaking in relation to copies
covered by anotice given under section 135 isnot paidin
accordance with the undertaking, the CEO may decide not to seize
copies covered by the notice until the amount owing is paid.

(2) Anamount not paid under an undertaking:

(a) isadebt due by the objector, or by the objectorsjointly or
each of them separately, to the Commonwealth; and

(b) may be recovered by an action taken in a court of competent
jurisdiction.

(3) If theamount paid under an undertaking in relation to copies
covered by anotice given under section 135 is in accordance with
the undertaking but is not sufficient to meet the expenses incurred
by the Commonwealth as aresult of the action taken by the CEO
under this Division because of the notice, the amount of the
difference between those expenses and the amount paid:

(a) isadebt due by the objector, or by the objectorsjointly or
each of them separately, to the Commonwealth; and

(b) may be recovered by an action taken in a court of competent
jurisdiction.

(4) If security given under subsection 135AA(2) by the objector or
objectors who gave notice under section 135 is not sufficient to
meet the expenses incurred by the Commonwealth as a result of the
action taken by the CEO under this Division because of the notice,
the amount of the difference between those expenses and the
amount of security:

(a) isadebt due by the objector, or by the objectorsjointly or
each of them separately, to the Commonwealth; and

(b) may be recovered by an action taken in a court of competent
jurisdiction.
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5 Paragraph 195B(1)(c)
After “135AA”, insert “or 135AJ".

6 Transitional provision

Q) Thisitem appliesif:

(a) before the commencement of thisitem, a notice under
section 135 of the unamended Copyright Act wasin forcein
relation to goods; and

(b) before the commencement of thisitem, adeposit or security
described in section 135AA of that Act was made or givento
be applied towards the expenses of the Commonwealth
incurred in relation to the goods under Division 7 of Part V
of that Act; and

(c) after the commencement of thisitem, the CEO has been
given awritten undertaking described in subsection
135AA(1) of the amended Copyright Act to repay those
expenses to the Commonwealth; and

(d) the undertaking isin force.

2 On application in writing to the CEO by the objector or objectors
concerned, the CEO must:

(a) if none of the deposit or security has been applied towards
the expenses mentioned in paragraph (1)(b)—return the sum
deposited or security to the person who gaveit; or

(b) otherwise—refund the amount of the balance of the deposit
or security to the person who gaveit.
3 Inthisitem:
amended Copyright Act means the Copyright Act 1968 asin force
immediately after the commencement of thisitem.
CEO means the Chief Executive Officer of Customs.

unamended Copyright Act means the Copyright Act 1968 as in force
immediately before the commencement of thisitem.
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Schedule 6—Exceptions to infringement of

copyright

Part 1—Recording broadcasts for replaying at more

convenient time

Copyright Act 1968

1 Section 111
Repeal the section, substitute:

111 Recording broadcastsfor replaying at mor e convenient time

(D

2

©)

This section appliesif a person makes a cinematograph film or
sound recording of a broadcast:
(a) in domestic premises; and
(b) solely for private and domestic use by watching or listening
to the material broadcast at a time more convenient than the
time when the broadcast is made.

Making the film or recording does not infringe copyright

The making of the film or recording does not infringe copyright in
the broadcast or in any work or other subject-matter included in the
broadcast.

Note: Even though the making of the film or recording does not infringe that
copyright, that copyright may be infringed if a copy of the film or
recording is made.

Dealing with embodiment of filmor recording

Subsection (2) istaken never to have applied if an article or thing
embodying the film or recording is:

() sold; or

(b) let for hire; or

(c) by way of trade offered or exposed for sale or hire; or
(d) distributed for the purpose of trade or otherwise.

Note: If the article or thing embodying the film or recording is dealt with as
described in subsection (3), then copyright may be infringed not only
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by the making of the article or thing but also by the dealing with the

article or thing.

(4) To avoid doubt, paragraph (3)(d) does not apply to aloan of the

article or thing by the lender to a member of the lender’ s family or

household for the member’ s private and domestic use.

2 Subsection 248A(1) (after paragraph (a) of the definition of

exempt recording)
Insert:

or (aad) an indirect cinematograph film or sound recording of a

performance, being afilm or recording that:
(i) is made from a communication that is a broadcast of the

performance; and
(if) ismade in domestic premises; and

(iii) ismade solely for private and domestic use by watching
or listening to the performance at atime more
convenient than the time when the broadcast is made; or

3 Subsection 248A(1) (at the end of paragraphs (aa) to (m) of

the definition of exempt recording)
Add“or”.

4 Subsection 248C(1A)
After “paragraph”, insert “(aaa),” .

5 Subsection 248C(2)
After “(a),”, insert “(aaa),” .
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Part 2—Reproducing copyright material in different
format for private use

Copyright Act 1968

6 After section 43B
Insert:

43C Reproducing worksin books, newspapers and periodical
publicationsin different form for private use

(1) Thissection appliesif:

(&) the owner of abook, newspaper or periodical publication
makes from it a reproduction (the main copy) of awork
contained in the book, newspaper or periodical publication;
and

(b) the main copy is made for his or her private and domestic use
instead of the work as contained in the book, newspaper or
periodical publication; and

(c) the main copy embodies the work in aform different from
the form in which the work is embodied in the book,
newspaper or periodical publication; and

(d) the book, newspaper or periodical publication itself is not an
infringing copy of either the work or a published edition of
the work; and

(e) at the time the owner makes the main copy, he or she has not
made, and is not making, another copy that embodies the
work in aform substantially identical to the form of the main
copy.

For this purpose, disregard a temporary reproduction of the work
incidentally made as a necessary part of the technical process of
making the main copy.

(2) The making of the main copy is not an infringement of copyrightin
the work or a published edition of the work.

Dealing with main copy may make it an infringing copy
(3) Subsection (2) istaken never to have applied if the main copy is:
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Reproducing copyright material in different format for private use Part 2

(4)

()

(6)

(7)

(a) sold; or

(b) let for hire; or

(c) by way of trade offered or exposed for sale or hire; or
(d) distributed for the purpose of trade or otherwise.

Note: If the main copy is dealt with as described in subsection (3), then
copyright may be infringed not only by the making of the main copy
but also by the dealing with the main copy.

To avoid doubt, paragraph (3)(d) does not apply to aloan of the
main copy by the lender to a member of the lender’ s family or
household for the member’ s private and domestic use.

Reproducing work from main copy may infringe copyright

Subsection (2) does not prevent the main copy from being an
infringing copy for the purpose of working out whether this section
applies again in relation to the making of another reproduction of
the work from the main copy.

Disposal of book etc. may make the main copy an infringing copy

Subsection (2) istaken never to have applied if the owner of the
book, newspaper or periodical publication disposes of it (in the
form from which the main copy was made) to another person.

Satus of temporary reproduction

If subsection (2) applies to the making of the main copy only asa
result of disregarding the incidental making of atemporary
reproduction of the work as a necessary part of the technical
process of making the main copy, then:

(@) if thetemporary reproduction is destroyed at the first
practicable time during or after the making of the main
copy—the making of the temporary reproduction does not
infringe copyright in the work or a published edition of the
work; or

(b) if the temporary reproduction is not destroyed at that time—
the making of the temporary reproduction is taken always to
have infringed copyright (if any) subsisting in the work and
the published edition of the work from which the main copy
was made.

7 After Division 4A of Part Ili
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Insert:

Division 4B—Acts not constituting infringements of
copyright in artistic works

47J Reproducing photograph in different format for private use

(1) Thissection appliesif:

(&) the owner of aphaotograph (the original photograph) makes a
reproduction (the main copy) of it for his or her private and
domestic use instead of the original photograph; and

(b) theorigina photograph itself is not an infringing copy of a
work or published edition of awork; and

(c) either:

(i) theoriginal photograph isin hardcopy form and the
main copy isin electronic form; or

(ii) the origina photograph isin electronic form and the
main copy isin hardcopy form; and

(d) at the time the owner makes the main copy, he or she has not
made, and is not making, another reproduction of the original
photograph that embodies the original photograph in aform
substantially identical to the form of the main copy.

For this purpose, disregard a temporary reproduction of the original
photograph incidentally made as a necessary part of the technical
process of making the main copy.

(2) The making of the main copy is not an infringement of copyright:
(a) inthe original photograph; or
(b) inawork, or published edition of awork, included in the
origina photograph.

Dealing with main copy may make it an infringing copy

(3) Subsection (2) istaken never to have applied if the main copy is:
(a) sold; or
(b) let for hire; or
(c) by way of trade offered or exposed for sale or hire; or
(d) distributed for the purpose of trade or otherwise.
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(4)

(5)

(6)

(7)

Note: If the main copy is dealt with as described in subsection (3), then
copyright may be infringed not only by the making of the main copy
but also by the dealing with the main copy.

To avoid doubt, paragraph (3)(d) does not apply to aloan of the
main copy by the lender to a member of the lender’ s family or
household for the member’ s private and domestic use.

Reproducing main copy may infringe copyright

Subsection (2) does not prevent the main copy from being an
infringing copy for the purpose of working out whether this section
applies again in relation to the making of areproduction of the
main copy.

Disposal of original may make the main copy an infringing copy

Subsection (2) istaken never to have applied if the owner of the
original photograph disposes of it to another person.

Satus of temporary reproduction

If subsection (2) applies to the making of the main copy only asa
result of disregarding the incidental making of atemporary
reproduction of the original photograph as a necessary part of the
technical process of making the main copy, then:

(a) if thetemporary reproduction is destroyed at the first
practicable time during or after the making of the main
copy—the making of the temporary reproduction does not
infringe copyright in the original photograph or awork, or
published edition of awork, included in the original
photograph; or

(b) if the temporary reproduction is not destroyed at that time—
the making of the temporary reproduction is taken always to
have infringed copyright (if any) subsisting in the original
photograph or awork, or published edition of awork,
included in the original photograph.

8 After section 109
Insert:

Copyright Amendment Bill 2006  No. , 2006 99



© 00 N O O b~ WO N =

=
o

N e S O
S © m N o 0 h WN PP

21
22
23
24

25

26
27
28
29
30

31
32
33

35
36

Schedule 6 Exceptions to infringement of copyright
Part 2 Reproducing copyright material in different format for private use

109A Copying sound recording in different format for private use

(D

(2)

3

(4)

This section appliesif:

(a) the owner of arecord embodying a sound recording makes a
copy (the main copy) of the sound recording for his or her
private and domestic use instead of the record; and

(b) the record was not made by downloading over the Internet a
digital recording of aradio broadcast or similar program; and

(c) therecordisnot an infringing copy of the sound recording, a
broadcast or aliterary, dramatic or musical work included in
the sound recording; and

(d) theformat in which sounds are embodied in the main copy
differs from the format in which sounds are embodied in the
record; and

(e) at thetime the owner makes the main copy, he or she has not
made, and is not making, another copy that embodies sounds
in aformat substantially identical to the format in which they
are embodied in the main copy.

For this purpose, disregard a temporary copy of the sound
recording incidentally made as a necessary part of the technical
process of making the main copy.

The making of the main copy is not an infringement of copyright in
the sound recording embodied in the record or in aliterary,
dramatic or musical work or other subject-matter included in the
sound recording.

Dealing with main copy may make it an infringing copy

Subsection (2) is taken never to have applied if the main copy is:
(a) sold; or
(b) let for hire; or
(c) by way of trade offered or exposed for sale or hire; or
(d) distributed for the purpose of trade or otherwise.

Note: If the main copy is dealt with as described in subsection (3), then
copyright may be infringed not only by the making of the main copy
but also by the dealing with the main copy.

To avoid doubt, paragraph (3)(d) does not apply to aloan of the
main copy by the lender to a member of the lender’ s family or
household for the member’ s private and domestic use.

100

Copyright Amendment Bill 2006 No. , 2006



a b~ W N

10
1
12
13

14
15
16
17
18
19
20
21
22
23

24
25

26
27

28

29
30
31
32

Exceptions to infringement of copyright Schedule 6
Reproducing copyright material in different format for private use Part 2

Copying main copy may infringe copyright

(5) Subsection (2) does not prevent the main copy from being an
infringing copy for the purpose of working out whether this section
applies again in relation to the making of another copy of the sound
recording from the main copy.

Disposal of record may make the main copy an infringing copy

(6) Subsection (2) istaken never to have applied if the owner of the
record disposes of it to another person.

Satus of temporary copy

(7) If subsection (2) applies to the making of the main copy only asa
result of disregarding the incidental making of atemporary copy of
the sound recording as a necessary part of the technical process of
making the main copy, then:

(@) if thetemporary copy is destroyed at the first practicable time
during or after the making of the main copy—the making of
the temporary copy does not infringe copyright in the sound
recording or in any work or other subject-matter included in
the sound recording; or

(b) if the temporary copy is not destroyed at that time—the
making of the temporary copy is taken alwaysto have
infringed copyright (if any) subsisting in the sound recording
and in any work or other subject-matter included in the sound
recording.

9 After section 110
Insert:

110AA Copying cinematograph film in different format for private
use

(1) Thissection appliesif:

(a) the owner of videotape embodying a cinematograph filmin
analog form makes a copy (the main copy) of thefilmin
electronic form for his or her private and domestic use
instead of the videotape; and
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2

3

(4)

(5)

(6)

(b) the videotapeitself is not an infringing copy of the film or of
a broadcast, sound recording, work or published edition of a
work; and

(c) at thetime the owner makes the main copy, he or she has not
made, and is not making, another copy that embodies the film
in an electronic form substantially identical to the electronic
form in which the film is embodied in the main copy.

For this purpose, disregard atemporary copy of the film
incidentally made as a hecessary part of the technical process of
making the main copy.

The making of the main copy is not an infringement of copyright in
the cinematograph film or in awork or other subject-matter
included in the film.

Dealing with main copy may make it an infringing copy

Subsection (2) is taken never to have applied if the main copy is:
() sold; or
(b) let for hire; or
(c) by way of trade offered or exposed for sale or hire; or
(d) distributed for the purpose of trade or otherwise.

Note: If the main copy is dealt with as described in subsection (3), then
copyright may be infringed not only by the making of the main copy
but also by the dealing with the main copy.

To avoid doubt, paragraph (3)(d) does not apply to aloan of the
main copy by the lender to a member of the lender’s family or
household for the member’ s private and domestic use.

Disposal of videotape may make the main copy an infringing copy

Subsection (2) is taken never to have applied if the owner of the
videotape disposes of it to another person.

Satus of temporary copy

If subsection (2) applies to the making of the main copy only asa
result of disregarding the incidental making of atemporary copy of
the film as a necessary part of the technical process of making the
main copy, then:
(@) if thetemporary copy is destroyed at the first practicable time
during or after the making of the main copy—the making of
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Reproducing copyright material in different format for private use Part 2

the temporary copy does not infringe copyright in the film or
in any work or other subject-matter included in the film; or

(b) if the temporary copy is not destroyed at that time—the
making of the temporary copy is taken alwaysto have
infringed copyright (if any) subsisting in the film and in any
work or other subject-matter included in the film.
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Schedule 6 Exceptions to infringement of copyright
Part 3 Use of copyright material for certain purposes

Part 3—Use of copyright material for certain

purposes

Copyright Act 1968

10 After section 200AA

Insert:

200AB Use of worksand other subject-matter for certain purposes

(1) The copyright in awork or other subject-matter is not infringed by
ause of the work or other subject-matter if all the following
conditions exist:

(&) the circumstances of the use (including those described in
paragraphs (b), (c) and (d)) amount to a specia case;

(b) theuseiscovered by subsection (2), (3), (4) or (5);

(c) the use does not conflict with anormal exploitation of the
work or other subject-matter;

(d) the use does not unreasonably prejudice the legitimate
interests of the owner of the copyright or a person licensed by
the owner of the copyright.

Use by body administering library or archives

(2) This subsection covers a use that:

(a) is made by or on behalf of the body administering alibrary or
archives; and

(b) ismade for the purpose of maintaining or operating the
library or archives (including operating the library or
archivesto provide services of akind usually provided by a
library or archives); and

(c) isnot made partly for the purpose of the body obtaining a
commercia advantage.

Use by body administering educational institution

(3) This subsection covers a use that:

(a) ismade by or on behalf of abody administering an
educational institution; and
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Exceptions to infringement of copyright Schedule 6
Use of copyright material for certain purposes Part 3

(b) ismade for the purpose of giving educational instruction; and

(c) isnot made partly for the purpose of the body obtaining a
commercia advantage.

Use by or for person with a disability

(4) This subsection covers a use that meets all the following
conditions:

(@) the useis made by:

(i) aperson with adisability that causes difficulty in
reading, viewing or hearing the work or other
subject-matter in a particular form; or

(ii) someone else;

(b) theuseismade for the purpose of the person obtaining a
reproduction or copy of the work or other subject-matter in
another form, or with afeature, that reduces the difficulty;

(c) the useis not made partly for the purpose of obtaining a
commercia advantage.

Use for parody or satire

(5) Thissubsection covers a use for the purpose of parody or satire.

This section does not apply if under another provision the use does
not, or might not, infringe copyright

(6) Subsection (1) does not apply if, because of another provision of
this Act:

(&) theuseisnot aninfringement of copyright; or

(b) the use would not be an infringement of copyright assuming
the conditions or requirements of that other provision were
met.

Example 1: Paragraph (a)—Without using an appliance adapted for producing
multiple copies or an appliance that can produce copies by
reprographic reproduction, a school teacher reproduces a literary work
in the course of educational instruction. Under subsection 200(1), the
reproduction is not an infringement of copyright in the work, so this
section does not apply.

Example 2: Paragraph (b)—A body administering an institution assisting persons
with a print disability makes a Braille version of a published literary
work. Under subsection 135ZP(2), making such a version does not
infringe copyright in the work if certain conditions (relating to
remuneration etc.) are met, so this section does not apply.
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Schedule 6 Exceptions to infringement of copyright
Part 3 Use of copyright material for certain purposes

Definitions
(7) Inthissection:

conflict with a normal exploitation has the same meaning asin
Article 13 of the TRIPS Agreement.

special case has the same meaning asin Article 13 of the TRIPS
Agreement.

unreasonably prejudice the legitimate interests has the same
meaning asin Article 13 of the TRIPS Agreement.

use includes any act that would infringe copyright apart from this
section.
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Part 4—Fair dealing for research or study

Copyright Act 1968

11 Subsections 40(3) and (4)
Repeal the subsections, substitute:

3

(4)

()

Despite subsection (2), areproduction, for the purpose of research
or study, of al or part of aliterary, dramatic or musical work, or of
an adaptation of such awork, contained in an articlein a periodical
publication istaken to be afair dealing with the work or adaptation
for the purpose of research or study.

Subsection (3) does not apply if another article in the publication is
a so reproduced for the purpose of different research or a different
course of study.

Despite subsection (2), areproduction, for the purpose of research
or study, of aliterary, dramatic or musical work, or of an
adaptation of such awork, that:
(a) isnot contained in an articlein a periodical publication; and
(b) iseither:
(i) awork described in subsection 10(2) contained in a
published edition described in that subsection; or
(ii) awork described in subsection 10(2A) in electronic
form,
isafair dealing with the work or adaptation for the purpose of
research or study if, and only if, the reproduction is taken under
whichever of those subsectionsisrelevant to contain only a
reasonabl e portion of the work or adaptation.
Note 1: Subsection 10(2) explains when a copy istaken to contain only a
reasonable portion of aliterary, dramatic or musical work (other than

a computer program) contained in a published edition of that work that
is an edition of not less than 10 pages.

Note 2: Subsection 10(2A) explains when a reproduction of one of the
following works is taken to contain only a reasonable portion of the
work:

(a apublished literary work (other than a computer program or an
electronic compilation, such as a database) in electronic form;

(b) a published dramatic work in electronic form.
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Part 5 Official copying of library and archive material

Part 5—Official copying of library and archive
material

Copyright Act 1968

12 At the end of subsections 49(2) and (2C)
Add:

Note: The reproduction could be made from another reproduction of the
article or published work in the collection of the library or archives
that was made without infringing copyright because of subsection
51A(1), to replace the article or published work because it was
damaged, had deteriorated or had been lost or stolen.

13 Subsection 49(4)

Omit “relate to the same subject matter”, substitute “are requested for
the same research or course of study”.

14 After subsection 49(5)
Insert:

(5AA) For the purposes of subsection (5), if the characteristics of the work
are such that subsection 10(2) or (2A) is relevant to the question
whether the reproduction contains only a reasonable portion of the
work, then that question is to be determined solely by reference to
subsection 10(2) or (2A) and not by reference to the ordinary
meaning of reasonable portion.

(5AB) For the purposes of paragraph (5)(b), in determining whether a
reproduction (not being a second-hand reproduction) of the work
cannot be obtained within a reasonable time at an ordinary
commercial price, the authorized officer must take into account:

(a) thetime by which the person requesting the reproduction
requiresit; and

(b) the time within which a reproduction (not being a
second-hand reproduction) of the work at an ordinary
commercial price could be delivered to the person; and

(c) whether an electronic reproduction of the work can be
obtained within areasonable time at an ordinary commercial
price.
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15 Subsection 49(9) (definition of library)
Repeal the definition, substitute:

library means alibrary all or part of whose collection is accessible
to members of the public directly or through interlibrary loans.

16 Subsection 49(9)
Insert:

archives means an archives al or part of whose collection is
accessible to members of the public.

17 At the end of subsection 50(2)
Add:

Note: The reproduction could be made from another reproduction of the
article or published work in the collection of the other library that was
made without infringing copyright because of subsection 51A(1), to
replace the article or published work because it was damaged, had
deteriorated or had been lost or stolen.

18 Subsection 50(6)
Omit “subsection (4)”, substitute “ subsection (3)”.

19 After subsection 50(7B)
Insert:

(7BA) For the purposes of subsections (7A) and (7B), if the
characteristics of the work are such that subsection 10(2) or (2A) is
relevant to the question whether the reproduction contains only a
reasonabl e portion of the work, then that question isto be
determined solely by reference to subsection 10(2) or (2A) and not
by reference to the ordinary meaning of reasonable portion.

(7BB) For the purposes of subparagraphs (7A)(e)(ii) and (7B)(e)(ii), (iii)
and (iv), in determining whether a copy of the work, the work, the
portion of the work or the article (as appropriate) cannot be
obtained within a reasonable time at an ordinary commercial price,
the authorized officer must take into account:

(a) thetime by which the person requesting the reproduction
under section 49 requires the reproduction; and
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Schedule 6 Exceptions to infringement of copyright
Part 5 Official copying of library and archive material

(b) the time within which areproduction (not being a
second-hand reproduction) of the work at an ordinary
commercial price could be delivered to the person; and

(c) whether the copy, work, portion or article can be obtained in
electronic form within areasonable time at an ordinary
commercial price.

20 Subsection 50(7C)
Omit “subsection (4)”, substitute “ subsection (3)”.

21 Subsections 50(8) and (9)
Repeal the subsections, substitute:

(8) Subsection (4) does not apply to a reproduction or communication
of all or part of 2 or more articles that are contained in the same
periodical publication and that have been requested for the same
purpose unless:

(a) the purposeisthe one described in paragraph (1)(aa)
(assisting a member of a Parliament perform his or her
duties); or

(b) the purposeis the one described in paragraph (1)(b)
(supplying areproduction to a person requesting it under
section 49 for research or study) and the reproduction of the
articles was requested under section 49 for the same research
or course of study.

22 Subsection 50(10)
Insert:

library means:

(a) alibrary al or part of whose collection is accessible to
members of the public directly or through interlibrary loans;
or

(b) alibrary whose principal purposeisto provide library
services for members of a Parliament; or

(c) anarchivesall or part of whose collection is accessible to
members of the public.

23 Subsection 51A(4)
Repeal the subsection, substitute:
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Official copying of library and archive material Part 5

(4) Subsection (1) does not apply in relation to awork held in
published form in the collection of alibrary or archives unless an
authorized officer of the library or archives has, after reasonable
investigation, made a declaration:

(a) stating that he or she is satisfied that a copy (not being a
second-hand copy) of the work, or of the edition in which the
work is held in the collection, cannot be obtained within a
reasonable time at an ordinary commercial price; and

(b) if he or sheissatisfied that a copy (not being a second-hand
copy) of another edition of the work can be obtained within a
reasonable time at an ordinary commercial price—stating
why the reproduction should be made from the copy of the
work held in the collection.

24 Subsection 51A(6)
Insert:

administrative purposes means purposes directly related to the
care or control of the collection.

25 Subsection 51A(6)
Insert:

officers of thelibrary or archives includes volunteers assisting
with the care or control of the collection.

26 After section 51A
Insert:

51B Copying significant worksin key cultural institutions
collections

(1) Thissection appliesin relation to awork held in the collection of a
library or archivesif:

(@ under alaw of the Commonwealth or a State or Territory, the
body administering the library or archives has the function of
devel oping and maintaining the collection; and

(b) an authorized officer of the library or archivesis satisfied that
the work is of historical or cultura significanceto Australia.
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)

©)

(4)

(5)

Manuscript

If the work is held in the form of a manuscript, the copyright in the
work is not infringed by an authorized officer of the library or
archives making a single reproduction of the work from the
manuscript.

Original artistic work

If the work is held in the form of an original artistic work, the
copyright in the work is not infringed by an authorized officer of
the library or archives making a comprehensive photographic
reproduction of the work from the original artistic work if the
officer is satisfied that a photographic reproduction (not being a
second-hand reproduction) of the work cannot be obtained within a
reasonable time at an ordinary commercial price.

Published work

If the work is held in published form, the copyright in the work is
not infringed by an authorized officer of the library or archives
making a single reproduction of the work from the copy held in the
collection if the officer is satisfied that:

(@) acopy (not being a second-hand copy) of the work, or of the
edition in which the work is held in the collection, cannot be
obtained within a reasonable time at an ordinary commercial
price; and

(b) if the officer is satisfied that a copy (not being a second-hand
copy) of another edition of the work can be obtained within a
reasonable time at an ordinary commercial price—it is
appropriate that the reproduction should be made from the
copy of the work held in the collection.

Electronic copies and commercial availability

In determining for the purposes of subsection (3) or (4) whether a
reproduction or copy (not being a second-hand reproduction or
copy) of the work, or of a particular edition of the work, cannot be
obtained within a reasonable time at an ordinary commercial price,
the authorized officer must take into account whether an electronic
copy of the work or edition can be obtained within a reasonable
time at an ordinary commercia price.

112 Copyright Amendment Bill 2006  No. , 2006



10
1
12

13
14
15

16

17
18
19
20

21

22
23
24
25
26
27

28

29
30
31
32

Exceptions to infringement of copyright Schedule 6
Official copying of library and archive material Part 5

Relationship with the rest of this Division

(6) Thissection does not limit the rest of this Division. The rest of this
Division does not limit this section.

27 After section 110B
Insert:

110BA Copying significant recordings and filmsin key cultural
institutions' collections

(1) Thissection appliesin relation to a sound recording or
cinematograph film held in the collection of alibrary or archivesif:

(8 under alaw of the Commonwealth or a State or Territory, the
body administering the library or archives has the function of
devel oping and maintaining the collection; and

(b) an authorized officer of the library or archivesis satisfied that
the recording or filmis of historical or cultural significance
to Australia.

First record, or unpublished record, embodying sound recording

(2) If the sound recording is held in the form of the first record, or an
unpublished record, embodying the recording, copyright in the
recording is not infringed by an authorized officer of the library or
archives making a single copy of the recording from the record.

Published sound recording

(3) If the sound recording is held in published form, the copyright in
the recording is not infringed by an authorized officer of the library
or archives making a single copy of the recording from the
published record if the officer is satisfied that a copy of the
recording (not being a second-hand copy) cannot be obtained
within areasonable time at an ordinary commercial price.

First copy, or unpublished copy, of film

(4) If the cinematograph film is held in the form of thefirst copy, or an
unpublished copy, of the film, copyright in the film is not infringed
by an authorized officer of the library or archives making a single
copy of the film from the first copy or unpublished copy.
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Published film

(5) If the cinematograph filmis held in a published form, copyright in
the film is not infringed by an authorized officer of the library or
archives making a single copy of the film from the published copy
held in the collection if the officer is satisfied that a copy of the
film (not being a second-hand copy) cannot be obtained within a
reasonable time at an ordinary commercial price.

Commercial availability of copy of recording or film

(6) For the purposes of subsections (3) and (5), in determining whether
acopy (not being a second-hand copy) cannot be obtained within a
reasonable time at an ordinary commercial price, the authorized
officer must take into account whether an electronic copy can be
obtained within a reasonable time at an ordinary commercial price.

Work or other subject-matter included in recording or film

(7) If under this section, copyright in the sound recording or
cinematograph film is not infringed by the making of a copy of the
recording or film, the making of that copy does not infringe
copyright in any work or other subject-matter included in the
recording or film.

Relationship with the rest of this Division

(8) Thissection does not limit any of the other provisions of this
Division that provide that an act (however described) does not
infringe copyright. Those other provisions do not limit this section.

28 Subparagraphs 112(a)(ii) and (b)(ii)

After “51A,”, insert “51B,”.

29 After section 112A

Insert:

112AA Copying significant published editionsin key cultural

institutions' collections

(1) Thissection appliesin relation to a published edition of one or
more works held in the collection of alibrary or archivesif:
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(2)

3

(4)

()

(&) under alaw of the Commonwealth or a State or Territory, the
body administering the library or archives has the function of
devel oping and maintaining the collection; and

(b) an authorized officer of the library or archivesis satisfied that
the edition is of historical or cultural significanceto
Australia.

Published editions

The copyright in the published edition is not infringed by an
authorized officer of the library or archives making asingle
facsimile copy of the edition from the copy held in the collection if
the officer is satisfied that a copy or facsimile copy of the edition
(not being a second-hand copy) cannot be obtained within a
reasonable time at an ordinary commercial price.

In determining whether a copy (not being a second-hand copy)
cannot be obtained within a reasonable time at an ordinary
commercial price, the authorized officer must take into account
whether an electronic copy of the edition can be obtained within a
reasonable time at an ordinary commercial price.

Works in published editions

If, under this section, copyright in the published edition is not
infringed by the making of afacsimile copy of the edition, the
making of that copy does not infringe copyright in any of the
worksin the published edition.

Relationship with the rest of this Division

This section does not limit any of the other provisions of this
Division that provide that an act (however described) does not
infringe copyright. Those other provisions do not limit this section.
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Schedule 7 Maker of communication

Schedule 7—Maker of communication

Copyright Act 1968

1 After subsection 22(6)
Insert:

(6A) To avoid doubt, for the purposes of subsection (6), a person is not
responsible for determining the content of a communication merely
because the person takes one or more steps for the purpose of:

(a) gaining accessto what is made available online by someone
€lse in the communication; or
(b) receiving the electronic transmission of which the
communication consists.
Example: A person is not responsible for determining the content of the

communication to the person of aweb page merely because the person
clicks on alink to gain access to the page.
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Schedule 8—Responses to Digital Agenda
review

Part 1—Communication in the course of educational
instruction

Copyright Act 1968

1 After section 28
Insert:

28A Communication of worksor other subject-matter in the course
of educational instruction

(1) A communication of a sound recording or cinematograph film, and
of any work included in the recording or film, is taken for the
purposes of this Act not to be a communication to the public if:

(&) the communication is made:

(i) at thereguest of ateacher in the course of giving
educational instruction that is not given for profit; or
(i) at the request of a student in the course of receiving
such instruction; and
(b) the communication is made in the course of enabling the
recording to be heard or the film to be seenin class or
otherwise in the presence of an audience limited to persons
who:

(i) aretaking part in theinstruction; or

(ii) are otherwise directly connected with the place where
the instruction is given.

(2) For the purposes of subsection (1), educational instruction given by
ateacher at a place of education that is not conducted for profit is
not taken to be given for profit merely because the teacher receives
remuneration for giving the instruction.

(3) For the purposes of subsection (1), aperson is not taken to be
directly connected with a place where instruction is given merely
because he or sheis aparent or guardian of a student who receives
instruction at that place.
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Part 2—Educational copying of communications of
free-to-air broadcasts

Division 1—Main amendments

Copyright Act 1968

2 Subsection 10(1)
Insert:

free-to-air broadcast means a broadcast delivered by a national
broadcasting service, commercia broadcasting service or
community broadcasting service within the meaning of the
Broadcasting Services Act 1992.

3 After section 135B

Insert:

135C Extended operation of this Part

This Part, and the rest of this Act so far asit relates to this Part or
to aprovision of this Part, apply in relation to a communication of
the content of afree-to-air broadcast, by the broadcaster making
the content available online at or after the time of the broadcast, in
the same way as they apply in relation to the broadcast.

Division 2—Consequential amendments

Copyright Act 1968

4 Subsection 98(7) (definition of free-to-air broadcast)
Repeal the definition.

5 Section 135ZZI (definition of free-to-air broadcast)
Repeal the definition.

6 Subsection 153M(5)
Omit “, free-to-air broadcast”.
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Part 3—Insubstantial parts of works in electronic
form

Copyright Act 1968

7 Subsection 135ZMB(2)
Repeal the subsection, substitute:

No exception for more than 2 pages or 1% of the number of pages

(1A) Subsection (1) does not apply to the reproduction or
communication if al the following circumstances exist:

(@) the published electronic form of the literary or dramatic work
from which the reproduction or communication is made
contains pages whose content is unlikely to change regardless
of the system used to view, reproduce or communicate them;

(b) the reproduction or communication is of more than 2 of those
pages without altering any of their content (in terms of the
work);

(c) there are more than 200 pagesin that form of the work;

(d) the number of pages reproduced or communicated exceeds
1% of the number of pagesin that form of the work.

No exception for more than 1% of words if work is not paginated

(2) Subsection (1) does not apply to the reproduction or
communication if both the following circumstances exist:
(@) the circumstance in paragraph (1A)(a) does not exist;
(b) the reproduction or communication is of more than 1% of the
number of words in the work.

Note 1: Thefollowing heading to subsection 135ZMB(1) isinserted “Exception from
infringement”.

Note2: The following heading to subsection 135ZMB(3) isinserted “No exception for dealing
with another part within 14 days’.

Note 3: The following heading to subsection 135ZMB(4) isinserted “No exception for putting
another part online at same time”.

8 At the end of section 135ZMB
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Schedule 8 Responsesto Digital Agendareview
Part 3 Insubstantial parts of worksin electronic form

Add:

Non-continuous passages are different parts

(5) For the purposes of this section, passages from the work that are
not continuous are al different parts of the work.

(6) Subsection (5) does not affect by implication the meaning of a
reference outside this section to a part of awork.
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Part 4—Electronic anthologies

Copyright Act 1968

9 After section 135ZMD
Insert:

135ZM DA Reproduction and communication of worksfrom
electronic anthologies by educational institutions

Reproduction or communication of all or part of aliterary or
dramatic work does not infringe copyright in the work if:
(a) thework is contained in an anthology published in electronic
form; and
(b) the published electronic form of the anthology from which
the reproduction or communication is made contains pages
whose content is unlikely to change regardiess of the system
used to view, reproduce or communicate them; and
(c) thework occupies not more than 15 of those pages; and
(d) the reproduction or communication is made by or on behalf
of a body administering an educational institution; and
(e) aremuneration notice given by or on behalf of the body to
the relevant collecting society isin force; and
(f) the reproduction or communication is made solely for the
educational purposes of the institution or of another
educational institution; and
(g) the body complieswith subsection 1352X(1) or (3) or
section 135ZXA in relation to each reproduction or
communication.
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Part 5—Active caching for educational purposes

Copyright Act 1968

10 After section 200

Insert:

200AAA Caching on server for educational purposes

(1) Thissection appliesif:
(a) copyright subsistsin awork or other subject-matter; and

(b) acommunication of the work or other subject-matter is made
so that there is a reproduction of the work or other
subject-matter on a server:

(i) that is operated by or on behalf of a body administering
an educational institution; and

(ii) that makesthe work or other subject-matter available, in
connection with a course of educational instruction
given by staff of the institution to students, to those staff
and studentsin away that isintended to limit the
availability, using the server, to those staff and students.

(2) The copyright is not infringed by:
(a) the making of that reproduction of the work or other
subject-matter; or
(b) acommunication, using the server, of the work or other
subject-matter to any of those staff or students for the
purposes of giving or receiving the educational instruction.

(3) Subsection (2) does not apply, and is taken never to have applied,
if the reproduction remains on the server after the end of the
course.
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Schedule 9—Unauthorised access to encoded
broadcasts

Copyright Act 1968

1 Part VAA
Repeal the Part, substitute:

Part VAA—Unauthorised accessto encoded
broadcasts

Division 1—Preliminary

135AL Definitions
In this Part:

action means a proceeding of acivil nature between parties,
including a counterclaim.

broadcaster means a person who makes an encoded broadcast.

channel provider means a person who:
(a) packagesachannel (which might include programs produced
by the person); and
(b) supplies abroadcaster with the channel; and
(c) carrieson abusiness that involves the supply of the channel;

where, apart from any breaks for the purposes of the transmission
of incidental matter, the channel is broadcast as part of an encoded
broadcast service.

decoder means a device (including a computer program) designed
or adapted to decrypt, or facilitate the decryption of, an encoded
broadcast.

encoded broadcast means:
(a) asubscription broadcast; or

(b) abroadcast (except aradio broadcast or subscription
broadcast) that is encrypted and is delivered by a commercial
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broadcasting service, or a national broadcasting service,
within the meaning of the Broadcasting Services Act 1992.

subscription broadcast means a broadcast that is encrypted and is
made available by the broadcaster only to persons authorised by
the broadcaster to access the broadcast in intelligible form.

unauthorised decoder means a device (including a computer
program) designed or adapted to decrypt, or facilitate the
decryption of, an encoded broadcast without the authorisation of
the broadcaster.

135AM Counterclaim

In the application of this Part in relation to a counterclaim,
references to the defendant are to be read as references to the
plaintiff.

135AN ThisPart does not apply to law enfor cement activity etc.

This Part does not apply in relation to anything lawfully done for
the purposes of law enforcement or national security by or on
behalf of:

(@) the Commonwealth or a State or Territory; or
(b) an authority of the Commonwealth or of a State or Territory.

Note: A defendant in proceedings for an offence against this Part bears an
evidential burden in relation to the matter in this section (see
subsection 13.3(3) of the Criminal Code).

Division 2—Actions
Subdivision A—Actionsrelating to unauthorised decoders

135A0A Making or dealing with unauthorised decoder

(1) A channel provider, or anyone with an interest in the copyright in
either an encoded broadcast or the content of an encoded
broadcast, may bring an action against a person if:

(a) the person does any of the acts described in subsection (2)
with an unauthorised decoder; and

(b) the person knows, or ought reasonably to know, that the
unauthorised decoder will be used to enable someoneto gain
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access to an encoded broadcast without the authorisation of
the broadcaster.

(2) The actswith the unauthorised decoder are as follows:
(8 making the unauthorised decoder;
(b) selling the unauthorised decoder or letting it for hire;
(c) by way of trade, or with the intention of obtaining a

commercia advantage or profit, offering or exposing the
unauthorised decoder for sale or hire;

(d) exhibiting the unauthorised decoder in public by way of trade
or with the intention of obtaining a commercial advantage or
profit;

(e) distributing the unauthorised decoder (including by exporting
it from Australia) for the purpose of trade, or for a purpose
that will prejudicially affect a channel provider or anyone
with an interest in the copyright in either an encoded
broadcast or the content of an encoded broadcast;

(f) importing the unauthorised decoder into Australiafor the

purpose of:
(i) selling the unauthorised decoder or letting it for hire; or

(ii) by way of trade, or with the intention of obtaining a
commercia advantage or profit, offering or exposing
the unauthorised decoder for sale or hire; or

(iii) exhibiting the unauthorised decoder in public by way of
trade or with the intention of obtaining acommercial
advantage or profit; or

(iv) distributing the unauthorised decoder for the purpose of
trade, or for a purpose that will prejudicially affect a
channel provider or anyone with an interest in the
copyright in either an encoded broadcast or the content
of an encoded broadcast;

(g) making the unauthorised decoder available online to an
extent that will prejudicially affect a channel provider or
anyone with an interest in the copyright in either an encoded
broadcast or the content of an encoded broadcast.

(3) The action may be brought only within 6 years of the act.

(4) Inan action under this section it must be presumed that the
defendant knew, or ought reasonably to have known, that the
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unauthorised decoder would be used as described in
paragraph (1)(b), unless the defendant proves otherwise.

Subdivision B—Actionsrelating to decodersfor subscription
broadcasts

135A0B Making decoder available online

(1) Thissection permits an action to be brought against a person if:

(a) adecoder was supplied (to the person or someone else) by, or
with the authorisation of, the broadcaster (the supplying
broadcaster) of a subscription broadcast; and

(b) the person makes the decoder available online to an extent
that will prejudicially affect any of the following persons (the
affected parties):

(i) anyone with an interest in the copyright in a
subscription broadcast by the supplying broadcaster;
(ii) anyone with an interest in the copyright in the content of
a subscription broadcast by the supplying broadcaster;
(iii) achannel provider who supplies the supplying
broadcaster with a channel for a subscription broadcast;
and

(c) the person knows, or ought reasonably to know, that the
decoder will be used to enable someone to gain accessto a
subscription broadcast without the authorisation of the
broadcaster.

(2) The action may be brought by any of the affected parties but only
within 6 years of the person first making the decoder available
online as described in paragraph (1)(b).

(3) Inan action under this section it must be presumed that the
defendant knew, or ought reasonably to have known, that the
decoder would be used as described in paragraph (1)(c), unless the
defendant proves otherwise.
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Subdivison C—Actions for unauthorised accessto encoded
broadcasts

135A0C Causing unauthorised access

(1) Thissection permits an action to be brought against a person if:
(a) without the authorisation of the broadcaster of an encoded
broadcast, the person does an act causing the person or

anyone elseto gain access in intelligible form to the

broadcast or sounds or images from the broadcast; and

(b) the accesswill prejudicially affect any of the following
persons (the affected parties):
(i) anyone with an interest in the copyright in an encoded
broadcast by the broadcaster;
(ii) anyone with an interest in the copyright in the content of

an encoded broadcast by the broadcaster;

(iii) achannel provider who supplies the broadcaster with a
channel for an encoded broadcast; and
(c) the person knows, or ought reasonably to know, that the
access is not authorised by the broadcaster.

Note: Paragraph (a)—examples of causing a person to gain access to the
broadcast or sounds or images from the broadcast include:

@ using, or authorising the use of, a decoder so the person gains
access to the broadcast, sounds or images; and

(b) distributing, or authorising the distribution of, the sounds or
images to the person after they are obtained from the broadcast
using a decoder.

(2) The action may be brought by any of the affected parties but only
within 6 years of the act.

(3) Subsection (1) does not apply to:
(a) an act consisting merely of one or more of the following:

(i) starting the playing of sounds or imagesin or from the
broadcast on a device (for example by switching the
device on);

(i) listening to sounds in or from the broadcast and/or
seeing images in or from the broadcast;
(iii) distributing the sounds or images within asingle
dwelling that is occupied by a single household and is
the subject of an arrangement involving a member of
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the household and the broadcaster about authorisation of
private access to the broadcast; or

(b) accessto the sounds or images gained from:

(i) acinematograph film, or sound recording, made of the
encoded broadcast; or

(it) acopy of such afilm or recording.

Note: Paragraph (b)—the making of such afilm, recording or copy may be
an infringement of copyright: see paragraphs 87(a) and (b) and
section 101.

135A0D Unauthorised commercial use of subscription broadcast

(1) Thissection permits an action to be brought against a person if:

(a) without the authorisation of the broadcaster of a subscription
broadcast, the person uses the broadcast, or sounds or images
from the broadcast, by way of trade or with the intention of
obtaining a commercial advantage or profit; and

(b) theuse prejudicially affects any of the following persons (the
affected parties):

(i) anyone with an interest in the copyright in the
broadcast;
(ii) anyone with an interest in the copyright in any content
of the broadcast;
(iii) the channel provider who supplied the broadcaster with
the channd for the broadcast; and

(c) the person knows, or ought reasonably to know, that the use

is not authorised by the broadcaster.

(2) The action may be brought by any of the affected parties but only
within 6 years of the use.

Subdivision D—Court orders

135A0E Reélief

(1) Therelief that a court may grant in an action under this Division
includes an injunction (subject to the terms, if any, the court thinks
fit) and either damages or an account of profits.

(2) Inassessing damages, the court may award such additional
damages as it considers appropriate, having regard to:
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(@) theflagrancy with which the defendant did any of the
relevant acts; and

(b) the need to deter acts similar to the relevant acts; and

(c) any benefit shown in an action under Subdivision A or B to
have accrued to the defendant as a result of making or
dealing with the decoder; and

(d) any benefit shown in an action under Subdivision C to have
accrued to the defendant or any trade or business carried on
by, or in association with, the defendant; and

(e) al other relevant matters.

135A0F Destruction of decoder

In an action under this Division, the court may order that the
relevant decoder (if any) be destroyed or dealt with as specified in
the order.

Subdivision E—Jurisdiction and appeals

135AP Exerciseof jurisdiction

The jurisdiction of the Supreme Court of a State or Territory in an
action under the Part is to be exercised by a single Judge of the
Court.

135AQ Appeals

(1) Subject to subsection (2), adecision of a court of a State or
Territory (however constituted) under this Part isfinal and
conclusive.

(2) An appeal liesfrom adecision of acourt of a State or Territory
under this Part:

(@) tothe Federal Court of Australia; or
(b) by specia leave of the High Court, to the High Couirt.

135AR Jurisdiction of Federal Court of Australia

Jurisdiction is conferred on the Federal Court of Australiawith
respect to actions under this Part.
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135AS Jurisdiction of Federal Magistrates Court

Jurisdiction is conferred on the Federal Magistrates Court with
respect to actions under this Part.

Division 3—Offences

Subdivision A—Offences

135ASA Making unauthorised decoder

(1) A person commits an offenceif:
(a) the person makes an unauthorised decoder; and

(b) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASB Selling or hiring unauthorised decoder

(1) A person commits an offenceif:
(a) the person sells or lets for hire an unauthorised decoder; and

(b) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASC Offering unauthorised decoder for saleor hire

(1) A person commits an offenceif:
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(&) with the intention of obtaining a commercial advantage or
profit, the person offers or exposes an unauthorised decoder
for sale or hire; and

(b) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) A person commits an offenceif:
(a) the person offers or exposes an unauthorised decoder for sale
or hire; and
(b) the offer or exposureis by way of trade; and

(c) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASD Commercially exhibiting unauthorised decoder in public

(1) A person commits an offenceif:

(a) the person exhibits an unauthorised decoder in public with
the intention of obtaining acommercial advantage or profit;
and

(b) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) A person commits an offenceif:
(a) the person exhibits an unauthorised decoder in public; and
(b) the exhibition is by way of trade; and
(c) the unauthorised decoder will be used to enable a person to

gain access to an encoded broadcast without the authorisation
of the broadcaster.

(3) An offence against subsection (1) or (2) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.
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Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASE Importing unauthorised decoder commer cially

(1) A person commits an offenceif:

(a) the person imports an unauthorised decoder into Australia
with the intention of doing any of the following with the
unauthorised decoder:

(i) selling the unauthorised decoder;
(ii) letting the unauthorised decoder for hire;

(iii) offering or exposing the unauthorised decoder for sale
or hire, by way of trade or to obtain acommercial
advantage or profit;

(iv) exhibiting the unauthorised decoder in public by way of
trade or to obtain a commercial advantage or profit;

(v) distributing the unauthorised decoder for trade;

(vi) distributing the unauthorised decoder to obtain a
commercia advantage or profit;

(vii) distributing the unauthorised decoder in preparation for,
or in the course of, engaging in an activity that will
prejudicially affect a channel provider or anyone with
an interest in the copyright in either an encoded
broadcast or the content of an encoded broadcast; and

(b) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASF Distributing unauthorised decoder

(1) A person commits an offenceif:

(a) the person distributes (including by exporting from Australia)
an unauthorised decoder with the intention of:

(i) trading; or
(if) obtaining acommercial advantage or profit; or
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(iif) engaging in any other activity that will prejudicially
affect a channel provider or anyone with an interest in
the copyright in either an encoded broadcast or the
content of an encoded broadcast; and

(b) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASG Making unauthorised decoder available online

(1) A person commits an offenceif:

(a) the person makes an unauthorised decoder available online;
and

(b) the unauthorised decoder is made available online to an
extent that will prejudicially affect a channel provider or
anyone with an interest in the copyright in either an encoded
broadcast or the content of an encoded broadcast; and

(c) the unauthorised decoder will be used to enable a person to
gain access to an encoded broadcast without the authorisation
of the broadcaster.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASH Making decoder available online for subscription broadcast

(1) A person commits an offenceif:

(a) adecoder was supplied (to the person or anyone else) by, or
with the authorisation of, the broadcaster of a subscription
broadcast; and

(b) the person makes the decoder available online; and
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(c) the decoder is made available online without the
authorisation of the broadcaster; and

(d) the decoder will be used to enable a person to gain accessto a
subscription broadcast without the authorisation of the
broadcaster; and

(e) the decoder is made available online to an extent that will
prejudicially affect any of the following:

(i) anyone with an interest in the copyright in a
subscription broadcast by the broadcaster;
(ii) anyone with an interest in the copyright in the content of
a subscription broadcast by the broadcaster;
(iii) achannel provider who supplies the broadcaster with a
channel for a subscription broadcast.

(2) An offence against subsection (1) is punishable on conviction by a
fine of not more than 550 penalty units or imprisonment for not
more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

135ASI Unauthorised accessto subscription broadcast etc.

A person commits an offenceif:
(a) the person does an act; and

(b) the act (either alone or in conjunction with other acts) results
in the person gaining accessinintelligible formto a
subscription broadcast or sounds or images from a
subscription broadcast; and

(c) the accessis not authorised by the broadcaster and the person
knows that; and

(d) the act does not consist merely of one or more of the
following:

(i) starting the playing of sounds or imagesin or from the
broadcast on a device (for example by switching the
device on);

(i) listening to sounds in or from the broadcast and/or
seeing images in or from the broadcast;
(iii) distributing the sounds or images within asingle
dwelling that is occupied by a single household and is
the subject of an arrangement involving a member of
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the household and the broadcaster about authorisation of
private access to the broadcast; and

(e) the accessto the sounds or imagesis not gained from:

(i) acinematograph film, or sound recording, made of the
encoded broadcast; or

(it) acopy of such afilm or recording.

Note:  Themaking of such afilm, recording or copy may be an
infringement of copyright: see paragraphs 87(a) and (b) and
section 101.

Penalty: 60 penalty units.

135ASJ Causing unauthorised accessto encoded broadcast etc.

(1) A person commits an offenceif:
(@) the person does an act; and
(b) theact is done by way of trade; and

(c) theact resultsin the person or anyone else gaining accessin
intelligible form to an encoded broadcast or sounds or images
from an encoded broadcast; and

(d) the accessis not authorised by the broadcaster; and
(e) the accessto the sounds or images is not gained from:

(i) acinematograph film, or sound recording, made of the
encoded broadcast; or

(ii) acopy of such afilm or recording.

Note: Paragraph (e)—the making of such afilm, recording or copy may be
an infringement of copyright: see paragraphs 87(a) and (b) and
section 101.
(2) A person commits an offenceif:

(a) the person does an act with the intention of obtaining a
commercia advantage or profit; and

(b) the act results in the person or anyone else gaining access in
intelligible form to an encoded broadcast or sounds or images
from an encoded broadcast; and

(c) the accessis not authorised by the broadcaster; and
(d) the access to the sounds or imagesis not gained from:

(i) acinematograph film, or sound recording, made of the
encoded broadcast; or

(ii) acopy of such afilm or recording.
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Note: Paragraph (e)—the making of such afilm, recording or copy may be
an infringement of copyright: see paragraphs 87(a) and (b) and
section 101.

(3) A person commits an offenceif:

(@) the person does an act; and

(b) theact resultsin anyone else gaining accessin intelligible
form to an encoded broadcast or sounds or images from an
encoded broadcast; and

(c) the accessis not authorised by the broadcaster and the person
knows that; and

(d) the act does not consist merely of one or more of the
following:

(i) starting the playing of sounds or imagesin or from the
broadcast on a device (for example by switching the
device on);

(i) distributing the sounds or images within asingle
dwelling that is occupied by a single household and is
the subject of an arrangement involving a member of
the household and the broadcaster about authorisation of
private access to the broadcast; and

(e) the accessto the sounds or images is not gained from:

(i) acinematograph film, or sound recording, made of the

encoded broadcast; or

(ii) acopy of such afilm or recording.

Note: Paragraph (e)—the making of such afilm, recording or copy may be
an infringement of copyright: see paragraphs 87(a) and (b) and
section 101.

(4) An offence against subsection (1), (2) or (3) is punishable on
conviction by afine of not more than 550 penalty units or
imprisonment for not more than 5 years, or both.

Note: A corporation may be fined up to 5 times the amount of the maximum
fine (see subsection 4B(3) of the Crimes Act 1914).

Subdivision B—Pr osecutions

135ATA Courtsin which offences may be prosecuted

(1) Prosecutions for offences against this Division may be brought in
the Federal Court of Australia or in any other court of competent
jurisdiction.
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(2) However, the Federal Court of Australia does not have jurisdiction
to hear or determine prosecutions for indictable offences, despite
section 15C of the Acts Interpretation Act 1901.

(3) The Federa Court of Australia has jurisdiction to hear and
determine prosecutions of summary offences against this Division.

(4) Also, section 4J (except subsection 4J(2)) of the Crimes Act 1914
appliesin relation to the Federal Court of Australiaand an
indictable offence against this Division in the way in which that
section would apply if that court were a court of summary
jurisdiction.

Note: Section 4J of the Crimes Act 1914 lets a court of summary jurisdiction

try indictable offencesin certain circumstances and subject to limits
on the penalties the court can impose.

Subdivision C—Further ordersby court

135AU Destruction etc. of unauthorised decoders

(1) The court trying a person for an offence against this Division may
order that any article in the person’s possession that appears to the
court to be an unauthorised decoder be destroyed or otherwise dealt
with as specified in the order.

(2) The court may make the order whether the person is convicted of
the offence or not.

2 Application

Part VAA of the Copyright Act 1968 as amended by this Schedule
applies to acts done on or after the commencement of this Schedule.
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Schedule 10—Copyright Tribunal:
amendments commencing first

Part 1—Remuneration required by Parts VA and VB

Copyright Act 1968

1 After subsection 135J(4)
Insert:

(4A) To avoid doubt, an annual amount (whether for one or more
institutions administered by the administering body) may be
determined for the purposes of subsection (1) by reference to
amounts for copies and communications that differ on one or both
of the following bases:

(a) different classes of works, performances, sound recordings or
cinematograph filmsincluded in broadcasts;

(b) different classes of students of an institution administered by
the administering body.

2 Subsection 1352V(2)
Repeal the subsection, substitute:

(2) For the purposes of subsection (1), different amounts may be
determined (whether by agreement or by the Copyright Tribunal)
inrelation to:

(a) different classes of works or éigible items; or

(b) different ingtitutions administered by the administering body;
or

(c) different classes of students of an institution administered by

the administering body.
3 After subsection 135ZW(4)
Insert:
(4A) To avoid doubt, an annual amount (whether for one or more

institutions administered by the administering body) may be
determined for the purposes of subsection (1) by reference to
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Remuneration required by Parts VA and VB Part 1

amounts for licensed copies that differ on one or both of the
following bases:

(a) different classes of works or eligible items;
(b) different classes of students of an institution administered by
the administering body.
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Part 2—Declarations of collecting societies

Copyright Act 1968

4 Subsections 135P(1) and (2)
Repeal the subsections, substitute:

(1) A body may apply to the Minister to be declared as the collecting
society.

(1A) After receiving the application, the Minister must do one of the
following:

(a) declare the body to be the collecting society, by notice in the
Gazette,

(b) refuse to declare the body to be the collecting society;

(c) refer the application to the Copyright Tribunal in the way

prescribed by the regulations and notify the body of the
referral.

(1B) A declaration made under paragraph (1A)(a) is not alegidative
instrument.

(1C) If the Minister refers the application to the Copyright Tribunal, the
Tribunal may declare the body to be the collecting society.

Note: Section 153BAB sets out the procedure of the Copyright Tribunal in
dealing with the reference.

(2) Only one body can be declared to be the collecting society at a
time. The body cannot be declared to be the collecting society
while another body is declared to be the collecting society.

Note:  The heading to section 135P is altered by omitting “The” and substituting “Declar ation
of the".

5 Saving

@D The declaration of the collecting society for Part VA of the Copyright
Act 1968 in force just before the commencement of this Part continues
to have effect on and after that commencement despite the repeal of
subsection 135P(1) of that Act by this Part.
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2 Subitem (1) does not prevent revocation of the declaration after that
commencement.

6 Subsection 135P(3)

Omit “ Attorney-General shall”, substitute “Minister and the Copyright
Tribunal must”.

7 At the end of paragraphs 135P(3)(a) and (b)
Add “and”.

8 At the end of subparagraphs 135P(3)(d)(i), (ii) and (iii)
Add*“and”.

9 Section 135Q

Omit “The Attorney-General may, by notice in the Gazette, revoke the
declaration of abody as the collecting society if satisfied that the
body:”, substitute “ (1) This section appliesif the Minister is satisfied
that the body declared as the collecting society:”.

10 At the end of paragraphs 135Q(a) and (b)
Add“or”.

11 At the end of section 135Q
Add:

(2) The Minister may:
(&) by noticein the Gazette, revoke the declaration; or

(b) refer the question whether the declaration should be revoked
to the Copyright Tribunal in the way prescribed by the
regulations.

(3) If the Minister refers the question to the Copyright Tribunal, the
Tribunal may revoke the declaration if it is satisfied that any of

paragraphs (1)(a), (b), (c) and (d) applies to the body.
Note: Section 153BAC sets out the procedure of the Copyright Tribunal in
dealing with the reference.
12 Sections 135R and 135S
Omit “ Attorney-General” (wherever occurring), substitute “Minister”.
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Schedule 10 Copyright Tribunal: amendments commencing first
Part 2 Declarations of collecting societies

13 Subsection 135ZZB(1)
Repeal the subsection, substitute:

(1) A body may apply to the Minister to be declared as a collecting
society for all relevant copyright owners or for specified classes of
relevant copyright owners.

(1A) After receiving the application, the Minister must do one of the
following:

(a) declarethe body to be a collecting society, by notice in the
Gazette;

(b) refuse to declare the body to be a collecting society;

(c) refer the application to the Copyright Tribunal in the way
prescribed by the regulations and notify the body of the
referral.

(1B) A declaration made under paragraph (1A)(a) is not alegidative
instrument.

(1C) If the Minister refers the application to the Copyright Tribunal, the
Tribunal may declare the body to be a collecting society.

Note: Section 153DC sets out the procedure of the Copyright Tribunal in
dealing with the reference.

(1D) A declaration of the body as a collecting society must declare the
body to be:

(a) the collecting society for al relevant copyright owners; or

(b) the collecting society for classes of relevant copyright owners
specified in the declaration.

14 Subsection 135ZZB(2)

Omit “Where the Attorney-General declares a body to be the collecting
society for a specified class of copyright owners and subsequently
declares another body”, substitute “If abody is declared to be the
collecting society for a specified class of copyright owners and another
body is subsequently declared”.

15 Subsection 135ZZB(3)

Omit “ Attorney-General shall”, substitute “Minister and the Copyright
Tribunal must”.

16 Atthe end of paragraphs 135ZZB(3)(a) and (b)
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17

18

19

20
D)

2

21

22

23

Add “and”.

At the end of subparagraphs 135ZZB(3)(d)(i), (ii) and (iii)
Add*“and”.

Subsection 135ZZB(4)

Omit “Where the Attorney-General”, substitute “1f the Minister or the
Copyright Tribunal”.

Subsection 135Z2ZB(4)

Omit “ Attorney-General” (second occurring), substitute “Minister and
the Copyright Tribunal”.

Saving

The declaration of a collecting society for Part VB of the Copyright Act
1968 in force just before the commencement of this Part continues to
have effect on and after that commencement despite the repeal of
subsection 1352ZB(1) of that Act by this Part.

Subitem (1) does not prevent revocation of the declaration after that
commencement.

Section 135Z27C

Omit “The Attorney-General may, by notice in the Gazette, revoke the
declaration of abody as a collecting society if satisfied that the body:”,
substitute “ (1) This section appliesif the Minister is satisfied that a
body declared as a collecting society:”.

At the end of paragraphs 135ZZC(a) and (b)
Add“or”.

At the end of section 135ZZC
Add:

(2) The Minister may:
(@) by notice in the Gazette, revoke the declaration; or
(b) refer the question whether the declaration should be revoked
to the Copyright Tribunal in the way prescribed by the
regulations.
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Schedule 10 Copyright Tribunal: amendments commencing first
Part 2 Declarations of collecting societies

(3) If the Minister refers the question to the Copyright Tribunal, the
Tribunal may revoke the declaration if it is satisfied that any of
paragraphs (1)(a), (b), (¢) and (d) applies to the body.

Note: Section 153DD sets out the procedure of the Copyright Tribunal in
dealing with the reference.

24 Sections 135ZZD and 135ZZE
Omit “ Attorney-General” (wherever occurring), substitute “Minister”.

25 Subsection 135Z7T(1)
Repeal the subsection, substitute:

(1) A body may apply to the Minister to be declared as a collecting
society for all relevant copyright owners or for specified classes of
relevant copyright owners.

(1A) After receiving the application, the Minister must do one of the
following:

(a) declare the body to be a collecting society, by noticein the
Gazette;

(b) refuse to declare the body to be a collecting society;

(c) refer the application to the Copyright Tribunal in the way
prescribed by the regulations and notify the body of the
referral.

(1B) A declaration made under paragraph (1A)(a) isnot alegislative
instrument.

(1C) If the Minister refers the application to the Copyright Tribunal, the
Tribunal may declare the body to be a collecting society.
Note: Section 153P sets out the procedure of the Copyright Tribunal in
dealing with the reference.

(1D) A declaration of the body as a collecting society must declare the
body to be:

(a) the collecting society for all relevant copyright owners; or

(b) the collecting society for classes of relevant copyright owners
specified in the declaration.

26 Subsection 135Z7T(2)
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27

28

29

30
@

(2)

31

32

Omit “Where the Attorney-General declares a body to be the collecting
society for a specified class of copyright owners and subsequently
declares another body”, substitute “If abody is declared to be the
collecting society for a specified class of copyright owners and another
body is subsequently declared”.

Subsection 135ZZT(3)

Omit “ Attorney-General”, substitute “Minister and the Copyright
Tribunal”.

Subsection 135ZZT(4)

Omit “ Attorney-General” (first occurring), substitute “Minister or the
Copyright Tribunal”.

Subsection 135ZZT(4)

Omit “ Attorney-General” (second occurring), substitute “Minister and
the Copyright Tribunal”.

Saving

A declaration of acollecting society for Part VC of the Copyright Act
1968 in force just before the commencement of this Part continues to
have effect on and after that commencement despite the repeal of
subsection 135ZZT(1) of that Act by this Part.

Subitem (1) does not prevent revocation of the declaration after that
commencement.

Section 13577U

Omit “The Attorney-General may, by notice in the Gazette, revoke the
declaration of abody as a collecting society if satisfied that the body:”,
substitute “(1) This section appliesif the Minister is satisfied that a
body declared as a collecting society:”.

At the end of section 135ZZU

Add:

(2) The Minister may:
(&) by noticein the Gazette, revoke the declaration; or
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Schedule 10 Copyright Tribunal: amendments commencing first
Part 2 Declarations of collecting societies

(b) refer the question whether the declaration should be revoked
to the Copyright Tribunal in the way prescribed by the
regulations.

(3) If the Minister refers the question to the Copyright Tribunal, the
Tribunal may revoke the declaration if it is satisfied that any of

paragraphs (1)(a), (b), (c) and (d) applies to the body.

Note: Section 153Q sets out the procedure of the Copyright Tribunal in
dealing with the reference.

33 Sections 13577V and 135ZZW
Omit “ Attorney-General” (wherever occurring), substitute “Minister”.

34 Before section 148
Insert:

Subdivision A—Preliminary

35 Before section 149
Insert:

Subdivision B—Applicationsrelatingto Parts |1l and 1V

36 Before section 153A
Insert:

Subdivision C—Applications and referencesrelating to
Part VA

37 After section 153BA
Insert:

153BAB Referencesrelating to declaration of collecting society

(1) Thissection has effect if the Minister refers to the Copyright
Tribunal under section 135P an application of a body to be
declared the collecting society.

(2) The partiesto the reference are the applicant and any person made
aparty by the Tribunal.
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Copyright Tribunal: amendments commencing first Schedule 10
Declarations of collecting societies Part 2

(3) The Tribunal may make a person a party if:

(a) the person asksto be made a party; and

(b) the Tribunal thinks that the person has a sufficient interest in
the question whether the applicant should be declared to be
the collecting society (including whether subsection 135P(2)
prevents the applicant from being declared to be the
collecting society because another body is declared to be the
collecting society).

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

(@) declare the applicant to be the collecting society under
section 135P; or

(b) reject the application.

(5) If the Tribunal declares the applicant to be the collecting society
under section 135P, the Registrar must publish notice of the
declaration in the Gazette.

153BAC Referencesrelating to revocation of declaration of
collecting society

(1) Thissection has effect if the Minister refers to the Copyright
Tribuna under section 135Q the question whether the declaration
of abody as the collecting society should be revoked.

(2) The partiesto the reference are:
(@) the Minister; and
(b) the collecting society; and
(c) any person made a party by the Tribunal.

(3) The Tribunal may make a person a party if:
(a) the person asksto be made a party; and

(b) the Tribunal thinks that the person has a sufficient interest in
the question whether the declaration of the collecting society
should be revoked.

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

(a) revoke the declaration of the collecting society under
section 135Q; or

(b) refuse to revoke the declaration.
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Schedule 10 Copyright Tribunal: amendments commencing first
Part 2 Declarations of collecting societies

(5) If the Tribunal revokes the declaration of the collecting society:

(a) therevocation must specify the day on which it takes effect;
and

(b) the Registrar must publish notice of the revocation in the
Gazette.

Subdivision D—Applications and referencesrelating to
Part VB

38 After section 153DA
Insert:

153DC Referencesrelating to declaration of collecting society

(1) Thissection has effect if the Minister refers to the Copyright
Tribuna under section 135ZZB an application of abody to be
declared a collecting society.

(2) The partiesto the reference are the applicant and any person made
aparty by the Tribunal.

(3) The Tribunal may make a person a party if:
(@) the person asks to be made a party; and
(b) the Tribunal thinks that the person has a sufficient interest in
either or both of the following questions:

(i) whether the applicant should be declared to be a
collecting society for al relevant copyright owners (as
defined in Part VB) or a particular class of relevant
copyright owners;

(ii) whether another body should cease to be the collecting
society for any of the relevant copyright owners (as
defined in Part VB) if the applicant is declared to be a
collecting society.

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

(a) declarethe applicant to be a collecting society under
section 135Z27B; or

(b) reject the application.
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Copyright Tribunal: amendments commencing first Schedule 10
Declarations of collecting societies Part 2

(5) If the Tribunal declares the applicant to be the collecting society
under section 135ZZB, the Registrar must publish notice of the
declaration in the Gazette.

153DD Referencesrelating to revocation of declaration of collecting
society

(1) Thissection has effect if the Minister refers to the Copyright
Tribunal under section 135ZZC the question whether the
declaration of abody as a collecting society should be revoked.

(2) The partiesto the reference are:
(@) the Minister; and
(b) the collecting society; and
(c) any person made a party by the Tribunal.

(3) The Tribunal may make a person a party if:
(a) the person asksto be made a party; and

(b) the Tribunal thinks that the person has a sufficient interest in
the question whether the declaration of the collecting society
should be revoked.

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

(a) revoke the declaration of the collecting society under
section 135Z2ZC; or

(b) refuse to revoke the declaration.

(5) If the Tribunal revokes the declaration of the collecting society:

(a) therevocation must specify the day on which it takes effect;
and

(b) the Registrar must publish notice of the revocation in the
Gazette.

39 Before section 153E
Insert:

Subdivision E—Applicationsrelating to Part VI

40 Before section 153L
Insert:
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Part 2 Declarations of collecting societies

Subdivision F—Applicationsrelating to declar ations of
institutions

41 Before section 153M
Insert:

Subdivision G—Applications and referencesrelating to
Part VC

42 After section 153N
Insert:

153P Referencesrelating to declaration of collecting society

(1) Thissection has effect if the Minister refers to the Copyright
Tribunal under section 135ZZT an application of abody to be
declared a collecting society.

(2) The partiesto the reference are the applicant and any person made
aparty by the Tribunal.

(3) The Tribunal may make a person a party if:
(a) the person asks to be made a party; and
(b) the Tribunal thinks that the person has a sufficient interest in
either or both of the following questions:

(i) whether the applicant should be declared to be a
collecting society for al relevant copyright owners (as
defined in Part VC) or a particular class of relevant
copyright owners;

(ii) whether another body should cease to be the collecting
society for any of the relevant copyright owners (as
defined in Part VC) if the applicant is declared to be a
collecting society.

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

(a) declarethe applicant to be a collecting society under
section 135ZZT; or

(b) reject the application.
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Copyright Tribunal: amendments commencing first Schedule 10
Declarations of collecting societies Part 2

(5) If the Tribunal declares the applicant to be the collecting society
under section 135ZZT, the Registrar must publish notice of the
declaration in the Gazette.

153Q Referencesrelating to revocation of declaration of collecting
society

(1) Thissection has effect if the Minister refers to the Copyright
Tribunal under section 135ZZU the question whether the
declaration of abody as a collecting society should be revoked.

(2) The partiesto the reference are:
(@) the Minister; and
(b) the collecting society; and
(c) any person made a party by the Tribunal.

(3) The Tribunal may make a person a party if:
(a) the person asksto be made a party; and

(b) the Tribunal thinks that the person has a sufficient interest in
the question whether the declaration of the collecting society
should be revoked.

(4) After giving each party an opportunity of presenting its case, the
Tribunal must:

(a) revoke the declaration of the collecting society under
section 135Z2ZU; or

(b) refuse to revoke the declaration.

(5) If the Tribunal revokes the declaration of the collecting society:

(a) therevocation must specify the day on which it takes effect;
and

(b) the Registrar must publish notice of the revocation in the
Gazette.

43 Before section 154
Insert:

Subdivision H—References and applicationsrelating to licences
and licence schemes

44 Before section 160
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Part 2 Declarations of collecting societies

Insert:
Subdivision |—General provisions

45 Paragraphs 195B(1)(a) and (b)

Omit “abody or institution under subsection 10A(1), 135P(1) or
135ZZB(1);”, substitute “an institution under subsection 10A(1);”.

46 At the end of subsection 195B(1)

Add:
; (€) adecision of the Minister under paragraph 135P(1A)(b),
135Z7B(1A)(b) or 1352ZT(1A)(b) refusing to declare a
body as a collecting society;

(f) adecision of the Minister under paragraph 135Q(2)(a),
135ZZC(2)(a) or 135Z2ZU(2)(a) revoking a declaration of a
body as a collecting society.
47 Subsection 195B(2)
Omit “body or”.

48 Paragraph 195B(2)(c)
Omit “body or”.
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Part 3—Tribunal name

Copyright Act 1968

49 Subsection 10(1) (definition of the Copyright Tribunal)

Omit “Copyright Tribunal established”, substitute “Copyright Tribunal
of Australia provided for”.

50 Part VI (heading)
Repeal the heading, substitute:

Part VI—Copyright Tribunal of Australia

51 Section 138
After “existence”, insert “as the Copyright Tribunal of Australia’.
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Part 4 Registrar

Part 4—Registrar

Copyright Act 1968

52 Subsection 10(1)
Insert:

Registrar means the Registrar of the Tribunal provided for by
section 170.

53 Subsections 153F(8), 153G(7) and 153J(5)
Omit “ Secretary to the Tribunal”, substitute “ Registrar”.

54 Subsection 167(2)
Repeal the subsection, substitute:

(2) A member or the Registrar may summon a person to appear before
the Tribunal to give evidence.

(3) A member or the Registrar may summon a person to produce
specified documents or articlesto the Tribunal by producing the
documents or articlesto a specified person at a specified time at a
specified place.
55 Saving

The repeal and substitution of subsection 167(2) of the Copyright Act
1968 by this Part does not affect a summons issued under that
subsection before the commencement of this Part.

56 Section 168
Omit “ Secretary to the Tribunal.”, substitute “Registrar.”.

57 Section 170
Repeal the section, substitute:

170 Registrar
(1) Thereisto be aRegistrar of the Tribunal.
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Copyright Tribunal: amendments commencing first Schedule 10
Registrar Part 4

(2) The Registrar isto be a person engaged under the Public Service
Act 1999, or a person whose services are made available under an
arrangement made under that Act, who is appointed as the
Registrar by the Minister by written instrument.

Remuneration as public servant

(3) The office of Registrar is not a public office for the purposes of the
Remuneration Tribunal Act 1973.

Resignation

(4) The Registrar may resign his or her appointment by giving the
Minister awritten resignation.

Termination of appointment

(5) The Minister may terminate, by writing signed by him or her, the
appointment of the Registrar.

(6) The appointment of the Registrar isterminated if the Registrar
ceases to be engaged under the Public Service Act 1999 or to be a
person whose services are made available under an arrangement
made under that Act.

Acting appointment

(7) The President may appoint a person engaged under the Public
Service Act 1999, or a person whose services are made available
under an arrangement made under that Act, to act as the Registrar:

() during avacancy in the office of Registrar (whether or not an
appointment has previously been made to the office); or

(b) during any period, or during all periods, when the Registrar is
absent from duty or from Australia or is, for any reason,
unable to perform the duties of the office.

(8) Anything done by or in relation to a person purporting to act under
this section is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) therewas adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.
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Part 4 Registrar

170A Other staff of the Tribunal

Any staff needed to assist the Tribunal must be persons engaged
under the Public Service Act 1999 or persons whose services are
made available under arrangements made under that Act.

58 Transitional provision

The person who was the Secretary to the Tribunal immediately before
the commencement of this Part, is taken to have been appointed on that
commencement as the Registrar under section 170 of the Copyright Act
1968 as amended by this Part.

59 Before subsection 171(2)
Insert:
(1B) The Registrar hasin the performance of his or her duty as Registrar

under section 167, 174 or 175, the same protection and immunity
as a Justice of the High Court.

Note:  The heading to section 171 isreplaced by the heading “Protecting per sons connected
with Tribunal proceedings’.

60 Subsection 174(2A)
Omit “ Secretary to the Tribunal”, substitute “ Registrar”.

61 Saving

The amendment of subsection 174(2A) of the Copyright Act 1968 by
this Part does not affect the evidentiary value, in proceedings after the
commencement of the amendment, of a certificate described in that
subsection that was signed before the commencement of the
amendment.

62 Section 175
Omit “ Secretary to the Tribunal”, substitute “ Registrar”.

63 Saving

The amendment of section 175 of the Copyright Act 1968 by this Part
does not affect the evidentiary value, in proceedings after that
commencement, of a document described in that section that was
certified before the commencement of the amendment.

156 Copyright Amendment Bill 2006  No. , 2006



10
11

12
13

14
15
16
17
18
19

20

21
22
23
24

25
26
27
28
29

Copyright Tribunal: amendments commencing second Schedule 11
Licences and licence schemes Part 1

Schedule 11—Copyright Tribunal:
amendments commencing second

Part 1—Licences and licence schemes

Division 1—Voluntary licences

Copyright Act 1968

1 Subsection 136(1) (definition of licence)
Repeal the definition, substitute:

licence means alicence granted by or on behalf of the owner or
prospective owner of the copyright in awork or other
subject-matter to do an act comprised in the copyright.

2 Subsection 136(1) (definition of licensor)
Repeal the definition, substitute:

licensor means a person or body that may grant (as owner,
prospective owner or exclusive licensee of the relevant copyright,
or on behalf of others) licences relating to a substantial number of
works, sound recordings, cinematograph films, broadcasts, or
published editions of works, that are of a particular kind but were
made by different persons.

3 Application and transitional provisions

@ The amendments made by this Division apply in relation to licences
granted before, on or after the commencement of the amendments and
in relation to licence schemes formulated before, on or after that
commencement.

2 However, if proceedingsin the Tribunal under section 154, 155, 156 or
157 of the Copyright Act 1968 had been started but not completed
before the commencement of the amendments made by this Division,
the proceedings may be continued after that commencement asif the
amendments had not been made.
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 1 Licences and licence schemes

Division 2—Substituting licence schemes

Copyright Act 1968

4 Subsection 154(4)

Omit “, either confirming or varying the scheme,”, substitute “,
confirming or varying the scheme or substituting for the scheme another
scheme proposed by one of the parties,”.

5 Subsections 154(7) and (8)
Repeal the subsections, substitute:

(7) The scheme reflecting the Tribunal’ s order:

(&) comesinto operation when the order is made, if the scheme
referred to the Tribunal had not already come into operation;
and

(b) operates aslong asthe order remainsin force.

This subsection has effect despite anything in the scheme referred
to the Tribunal.

Note: Depending on the Tribunal’ s order, the scheme reflecting the order
will be the scheme confirmed by the order, the scheme as varied by
the order or the scheme substituted by the order for the scheme
referred to the Tribunal.

6 Subsection 155(5)
Repeal the subsection, substitute:

(5) The Tribunal must consider the matter in dispute, give the parties
an opportunity of presenting their cases then make an order that the
Tribuna considers reasonable in the circumstances doing one of
the following to the scheme so far asit relates to the relevant class:

(&) confirming it;
(b) varyingit;
(c) substituting for it another scheme proposed by one of the
parties.
This subsection has effect to subsection (4).

7 Subsection 155(10)
Repeal the subsection, substitute:
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Copyright Tribunal: amendments commencing second Schedule 11
Licences and licence schemes Part 1

(10) The scheme reflecting the Tribunal’s order operates as long as the
order remainsin force, despite anything in the scheme referred to
the Tribunal.

Note: Depending on the Tribunal’ s order, the scheme reflecting the order
will be the scheme confirmed by the order, the scheme as varied by
the order or the scheme substituted by the order for the scheme
referred to the Tribunal.

8 Subsection 156(1)
Omit “again”, substitute “reflecting the order”.

9 Subsection 156(2)
Omit “licence”.

10 Subsection 156(2)
Omit “again”.

11 Subsection 156(4)
Repeal the subsection, substitute:

(4) The Tribunal must consider the matter in dispute, give the parties
an opportunity of presenting their cases then make an order that the
Tribuna considers reasonable in the circumstances doing one of
the following to the scheme so far asit is referred to the Tribunal
under subsection (1):

(&) confirming it;
(b) varyingit;
(c) substituting for it another scheme proposed by one of the
parties.
This subsection has effect to subsection (5).

12 Subsection 157(6)
Repeal the subsection, substitute:
Letting parties present their cases

(6) The Tribunal must give the applicant, the licensor concerned and
each other party (if any) to the application an opportunity of
presenting their cases.
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 1 Licences and licence schemes

Order dealing with application under subsection (1)

(6A) If the Tribunal is satisfied that the claim of an applicant under
subsection (1) iswell-founded, the Tribunal must either:

(&) make an order specifying, in respect of the matters specified
in the order, the charges, if any, and the conditions, that the
Tribunal considersto be applicable in accordance with the
licence scheme in relation to the applicant; or

(b) order that the applicant be granted a licence in the terms
proposed by the applicant, the licensor concerned or another
party to the application.

Order dealing with application under subsection (2) or (3)

(6B) If the Tribunal is satisfied that the claim of an applicant under
subsection (2) or (3) iswell-founded, the Tribunal must either:
(&) make an order specifying, in respect of the matters specified
in the order, the charges, if any, and the conditions, that the
Tribunal considers reasonable in the circumstancesin relation
to the applicant; or
(b) order that the applicant be granted alicence in the terms
proposed by the applicant, the licensor concerned or another
party to the application.

Order dealing with application under subsection (4)

(6C) If the Tribunal is satisfied that the claim of an applicant under
subsection (4) is well-founded, the Tribunal must either:

(&) make an order specifying, in respect of the matters specified
in the order, the charges, if any, and the conditions, that the
Tribunal considers reasonable in the circumstancesin relation
to persons who:

(i) are specified inthe order (whether by referenceto a
class or otherwise); and

(ii) were represented by the applicant or were parties to the
application; or

(b) order that alicence be granted, in the terms proposed by the
applicant, the licensor concerned or another party to the
application, to each person who:

(i) isspecifiedinthe order (whether by reference to aclass
or otherwise); and
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Copyright Tribunal: amendments commencing second Schedule 11
Licences and licence schemes Part 1

(if) was represented by the applicant or was a party to the
application.

Note 1: Thefollowing heading to subsection 157(1) isinserted “Refusal or failure to grant

licence under licence scheme”.

Note 2: Thefollowing heading to subsection 157(2) isinserted “Licence scheme sets

unreasonable charges or conditions for case”.

Note 3: Thefollowing heading to subsection 157(3) isinserted “No licence scheme and licensor

refuses or failsto grant reasonable licence’.

Note 4: Thefollowing heading to subsection 157(5) isinserted “Other partiesto application”.
Note5: The following heading to subsection 157(7) isinserted “ Definition of refusal or failure

13

14

15

16

17

18

19

20

to grant alicence”.

Subsection 159(1)

Omit “as confirmed or varied by” (first occurring), substitute
“reflecting”.

Subsection 159(1)

Omit “the scheme, as confirmed or varied by the order”, substitute “that
scheme’.

Paragraph 159(2)(a)
Omit “licence scheme as confirmed or varied by”, substitute “scheme
reflecting”.

Paragraph 159(2)(b)
Omit “as so confirmed or varied”.

Subsection 159(3)
Omit “licence” (first occurring).

Subsection 159(3)
Omit “, as confirmed or varied by”, substitute “reflecting”.

Subsection 159(3)
Omit “thing”, substitute “thing,”.

At the end of section 159
Add:
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 1 Licences and licence schemes

(7) Toavoid doubt, subsections (4) and (5) do not apply to an order
that a person be granted a licence.

Order under section 157 that person be granted licence

(8) A person whom the Tribunal has ordered under section 157 be
granted a licence in the terms proposed by the applicant, the
licensor concerned or another party to the application under that
section:

(a) istaken, for the purpose of proceedings for infringement of
copyright, to have been granted the licence in those terms;
and

(b) isliableto pay the owner of the copyright concerned the
amount of any charges that would be payable if the person
had been granted the licence in those terms.

Note: Paragraph (a)—if those terms made the licence subject to conditions

and the person did not comply with the conditions, the licence will not
give the person adefence in the proceedings.

(9) The owner of the copyright may recover the amount described in
paragraph (8)(b) from the person in a court of competent
jurisdiction as a debt due to the owner.

Note 1: Thefollowing heading to subsection 159(1) isinserted “Order under section 154. 155
or 156”.

Note2: Thefollowing heading to subsection 159(4) isinserted “Order under section 157
specifying conditions and charges”.

Division 3—Involvement of Australian Competition and
Consumer Commission

Copyright Act 1968

21 Atthe end of subsection 154(2)

Add:

; and (¢) the Australian Competition and Consumer Commission, if
the Tribunal makes the Commission a party to the reference
under section 157B.

22 At the end of paragraph 155(2)(a)
Add “and”.
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Copyright Tribunal: amendments commencing second Schedule 11
Licences and licence schemes Part 1

23 At the end of subsection 155(2)

Add:

; and (d) the Australian Competition and Consumer Commission, if
the Tribunal makes the Commission a party to the reference
under section 157B.

24 At the end of paragraph 156(3)(a)
Add “and”.

25 At the end of subsection 156(3)

Add:

; and (d) the Australian Competition and Consumer Commission, if
the Tribunal makes the Commission a party to the reference
under section 157B.

26 At the end of subsection 157(5)
Add:

Note: Under section 157B, the Tribunal may also make the Australian
Competition and Consumer Commission a party to the application.

27 After section 157
Insert:

157A Tribunal may haveregard to ACCC guidelines

In making a decision on areference or application under this
Subdivision, the Tribunal may have regard to relevant guidelines
(if any) made by the Australian Competition and Consumer
Commission.

157B Tribunal may make ACCC party to reference or application

The Tribunal may make the Australian Competition and Consumer
Commission a party to areference or application made under this
Subdivision if:
(&) the Commission asksto be made a party to the reference or
application; and
(b) the Tribunal is satisfied that it is appropriate that the
Commission be a party to the reference or application.
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 2 Distribution of amounts collected by declared collecting societies

Part 2—Distribution of amounts collected by
declared collecting societies

Copyright Act 1968

28 At the end of Division 3 of Part VA
Add:

135SA Applyingto Tribunal for review of distribution arrangement

(1) The collecting society or a member of the collecting society may
apply to the Copyright Tribunal for review of the arrangement
adopted, or proposed to be adopted, by the collecting society for
distributing amountsit collectsin a period.

(2) If the Tribunal makes an order under section 153BAD varying the
arrangement or substituting for it another arrangement, the
arrangement reflecting the Tribunal’ s order has effect asif it had
been adopted in accordance with the collecting society’ s rules.

29 At the end of Division 6 of Part VB
Add:

135ZZEA Applyingto Tribunal for review of distribution
arrangement

(1) A collecting society or amember of a collecting society may apply
to the Copyright Tribunal for review of the arrangement adopted,
or proposed to be adopted, by the collecting society for distributing
amountsit collectsin a period.

(2) If the Tribunal makes an order under section 153DE varying the
arrangement or substituting for it another arrangement, the
arrangement reflecting the Tribunal’ s order has effect asif it had
been adopted in accordance with the collecting society’ srules.

30 At the end of Division 3 of Part VC
Add:
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Copyright Tribunal: amendments commencing second Schedule 11
Distribution of amounts collected by declared collecting societies Part 2

135ZZWA Applyingto Tribunal for review of distribution
arrangement

(1) A coallecting society or amember of a collecting society may apply
to the Copyright Tribunal for review of the arrangement adopted,
or proposed to be adopted, by the collecting society for distributing
amountsit collectsin a period.

(2) If the Tribuna makes an order under section 153R varying the
arrangement or substituting for it another arrangement, the
arrangement reflecting the Tribunal’ s order has effect asif it had
been adopted in accordance with the collecting society’ srules.

31 Atthe end of Subdivision C of Division 3 of Part VI
Add:

153BAD Review of collecting society’ sdistribution arrangement

(1) Thissection has effect if an application is made to the Tribunal
under section 135SA for review of an arrangement adopted, or
proposed to be adopted, by the collecting society for distributing
amountsit collectsin a period.

(2) The partiesto the application are:
(@) the applicant; and
(b) the collecting society (if it is not the applicant); and
(c) amember of the collecting society, or an organization
claiming to be representative of members of the collecting
society, that the Tribunal makes a party to the application.

(3) The Tribunal may make a member of the collecting society, or an
organization claiming to be representative of members of the
collecting society, a party to the application if:

(a) the member or organization asks to be made a party; and

(b) the Tribunal is satisfied that the member or organization has
asubstantial interest in the arrangement.

(4) The Tribunal must consider the application, give the parties an
opportunity of presenting their cases then make an order:

(&) confirming the arrangement; or
(b) varying the arrangement; or
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 2 Distribution of amounts collected by declared collecting societies

(c) substituting for the arrangement another arrangement for
distributing amounts the collecting society collectsin the
period.

(5) Inthissection:

collecting society has the same meaning asin Part VA.

32 At the end of Subdivision D of Division 3 of Part VI
Add:

153DE Review of collecting society’ s distribution arrangement

(1) Thissection has effect if an application is made to the Tribunal
under section 135ZZEA for review of an arrangement adopted, or
proposed to be adopted, by a collecting society for distributing
amountsit collectsin a period.

(2) The partiesto the application are:
(a) the applicant; and
(b) the collecting society (if it is not the applicant); and
(c) amember of the collecting society, or an organization
claiming to be representative of members of the collecting
society, that the Tribunal makes a party to the application.

(3) The Tribunal may make a member of the collecting society, or an
organization claiming to be representative of members of the
collecting society, aparty to the application if:

(a) the member or organization asks to be made a party; and

(b) the Tribunal is satisfied that the member or organization has
asubstantial interest in the arrangement.

(4) The Tribunal must consider the application, give the parties an
opportunity of presenting their cases then make an order:

(&) confirming the arrangement; or
(b) varying the arrangement; or
(c) substituting for the arrangement another arrangement for

distributing amounts the collecting society collectsin the
period.

(5) Inthissection:
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Copyright Tribunal: amendments commencing second Schedule 11
Distribution of amounts collected by declared collecting societies Part 2

collecting society has the same meaning asin Part VB.

33 At the end of Subdivision E of Division 3 of Part VI

Add:

153K A Review of collecting society’sdistribution arrangement

(1) Thissection has effect if an application is made to the Tribunal
under section 183F for review of an arrangement adopted, or
proposed to be adopted, by a collecting society for distributing
amounts it collectsin a period.

(2) The partiesto the application are:
(@) the applicant; and
(b) the collecting society (if it isnot the applicant); and
(c) amember of the collecting society, or an organization
claiming to be representative of members of the collecting
society, that the Tribunal makes a party to the application.

(3) The Tribunal may make a member of the collecting society, or an
organization claiming to be representative of members of the
collecting society, a party to the application if:

(&) the member or organization asks to be made a party; and

(b) the Tribunal is satisfied that the member or organization has
asubstantial interest in the arrangement.

(4) The Tribunal must consider the application, give the parties an
opportunity of presenting their cases then make an order:
(&) confirming the arrangement; or
(b) varying the arrangement; or
(c) substituting for the arrangement another arrangement for
distributing amounts the collecting society collectsin the
period.

(5) Inthissection:

collecting society has the same meaning as in Division 2 of
Part VII.

34 At the end of Subdivision G of Division 3 of Part VI

Add:
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 2 Distribution of amounts collected by declared collecting societies

153R Review of collecting society’ s distribution arrangement

(1) Thissection has effect if an application is made to the Tribunal
under section 135ZZWA for review of an arrangement adopted, or
proposed to be adopted, by a collecting society for distributing
amounts it collectsin a period.

(2) The partiesto the application are:
(@) the applicant; and
(b) the collecting society (if it is not the applicant); and

(c) amember of the collecting society, or an organization
claiming to be representative of members of the collecting
society, that the Tribunal makes a party to the application.

(3) The Tribunal may make a member of the collecting society, or an
organization claiming to be representative of members of the
collecting society, aparty to the application if:

(@) the member or organization asks to be made a party; and

(b) the Tribunal is satisfied that the member or organization has
asubstantial interest in the arrangement.

(4) The Tribunal must consider the application, give the parties an
opportunity of presenting their cases then make an order:

(& confirming the arrangement; or
(b) varying the arrangement; or
(c) substituting for the arrangement another arrangement for

distributing amounts the collecting society collectsin the
period.

(5) Inthissection:

collecting society has the same meaning asin Part VC.

35 At the end of Division 2 of Part VII
Add:

183F Applyingto Tribunal for review of distribution arrangement

(1) A collecting society or amember of a collecting society may apply
to the Copyright Tribunal for review of the arrangement adopted,
or proposed to be adopted, by the collecting society for distributing
amounts it collectsin a period.
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Distribution of amounts collected by declared collecting societies Part 2

(2) If the Tribunal makes an order under section 153K A varying the
arrangement or substituting for it another arrangement, the
arrangement reflecting the Tribunal’ s order has effect asif it had
been adopted in accordance with the collecting society’ s rules.
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Part 3 Manner of paying royalty for copying musical works

Part 3—Manner of paying royalty for copying musical
works

Copyright Act 1968

36 Subparagraph 55(1)(d)(ii)
Repeal the subparagraph, substitute:
(ii) the prescribed royalty is paid to the owner of the
copyright in the manner agreed between the
manufacturer and the owner of the copyright or, failing

such agreement, determined by the Copyright Tribunal
under section 152B.

37 Application

Subparagraph 55(1)(d)(ii) of the Copyright Act 1968 as amended by this
Part applies to an agreement about the manner of payment of a
prescribed royalty whether the agreement was made before, on or after
the commencement of this Part.

38 Subsection 59(5)
Repeal the subsection.
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Copyright Tribunal: amendments commencing second Schedule 11
Records notices Part 4

Part 4—Records notices

Copyright Act 1968

39 At the end of paragraph 135K(1)(a)
Add “and”.
Note:  Thefollowing heading to subsection 135K (1) isinserted “If records noticeis given”.

40 Paragraphs 135K(1)(b), (c) and (d)
Repeal the paragraphs, substitute:
(b) establish and maintain a records system determined by:
(i) agreement between the body and the collecting society;
or
(i) failing such agreement, the Copyright Tribunal on the
application of either of them.

41 Subsection 135K(2)
Repeal the subsection, substitute:

(2) Sections 135E and 135F do not apply to a copy of abroadcast, or a
communication of acopy of abroadcast, made by or on behalf of
the body during a period in which the body does not comply with
one or more of the requirements of the records system.

Note:  Thefollowing heading to subsection 135K (3) isinserted “If sampling notice is given”.

42 Application

@ The amendments of section 135K of the Copyright Act 1968 made by
this Part apply in relation to a records notice given on or after the
commencement of those amendments.

(2 Those amendments also apply in relation to a records notice given by or
on behalf of an administering body before that commencement, if the
body and the collecting society make an agreement determining a
records system. In that case, the amendments apply at and after the time
the agreement comes into force.

Note:  While those amendments do not apply, subsections 135K (1) and (2) of the Copyright

Act 1968, asin force before the commencement of those amendments, apply (aswell as
regulations made for the purposes of those subsections).
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Schedule 11 Copyright Tribunal: amendments commencing second
Part 4 Records notices

3 Inthisitem:

administering body has the meaning given by section 135A of the
Copyright Act 1968.

collecting society has the meaning given by section 135A of the
Copyright Act 1968.

records notice has the meaning given by section 135A of the Copyright
Act 1968.

43 Subsection 135X(1)
Repeal the subsection.

44 Subsection 135X(2)
Omit “(2)".

45 Subsection 135Y(1)
Omit “(1)" (first occurring).

46 Subsection 135Y(2)
Repeal the subsection.

47 At the end of paragraph 135ZX(1)(a)
Add “and”.
Note:  Thefollowing heading to subsection 135Z2X (1) isinserted “If records notice is given”.

48 Paragraphs 135Z2X(1)(b), (c) and (d)
Repeal the paragraphs, substitute:
(b) establish and maintain a records system determined by:
(i) agreement between the body and the relevant collecting
society; or
(ii) failing such agreement, the Copyright Tribunal on the
application of either of them.

49 Subsection 135ZX(2)
Repeal the subsection, substitute:

(2) Sections 13527, 135ZK, 135ZL, 135ZMC, 135ZMD, 135ZMDA,
135ZP and 135ZS do not apply to areproduction or copy of awork
or other subject-matter made in hardcopy form or analog form by
or on behalf of the body during a period in which the body does not
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Records notices Part 4

comply with one or more of the requirements of the records
system.

Note:  Thefollowing heading to subsection 135ZX(3) isinserted “If sampling notice is given”.

50 Subsection 135ZX(4)
Omit “or (b)”.

Note:  The following heading to subsection 139ZX(4) isinserted “Regulations relevant to
records notices and sampling notices’.

51 Subsection 135ZX(4)
Omit “or particulars’.

52 Application

Q The amendments of section 135ZX of the Copyright Act 1968 made by
this Part apply in relation to a records notice given on or after the
commencement of those amendments.

2 Those amendments also apply in relation to a records notice given by or
on behalf of an administering body before that commencement, if the
body and the relevant collecting society make an agreement
determining arecords system. In that case, the amendments apply at and
after the time the agreement comes into force.

Note:  While those amendments do not apply, subsections 1352X (1), (2) and (4) of the

Copyright Act 1968, as in force before the commencement of those amendments, apply
(as well as regulations made for the purposes of those subsections).

3 Inthisitem:

administering body has the meaning given by section 135ZB of the
Copyright Act 1968.

records notice has the meaning given by section 135ZB of the
Copyright Act 1968.

relevant collecting society has the meaning given by section 135ZB of
the Copyright Act 1968.

53 After section 153BA
Insert:

Copyright Amendment Bill 2006 No. , 2006 173



A W N

o N o O

10

11

12

13

14
15

16

17
18
19

20
21
22
23

24
25

26

27

28

Schedule 11 Copyright Tribunal: amendments commencing second
Part 4 Records notices

153BAA Application tothe Tribunal under subsection 135K (1)

(1) The partiesto an application to the Tribunal under paragraph
135K (1)(b) for the determination of arecords system are the
collecting society and the administering body concerned.

(2) If an application is made to the Tribunal under paragraph
135K (1)(b), the Tribunal must consider the application and, after
giving the parties to the application an opportunity of presenting
their cases, must make an order determining the records system.

(3) Indetermining arecords system, the Tribunal must have regard to
such matters (if any) as are prescribed.

(4) Inthissection:
administering body has the same meaning asin Part VA.

collecting society has the same meaning asin Part VA.

54 After section 153DA
Insert:

153DB Application tothe Tribunal under subsection 1352 X(1)

(1) The partiesto an application to the Tribunal under paragraph
135ZX(1)(b) for the determination of arecords system are the
relevant collecting society and the administering body concerned.

(2) If an application is made to the Tribuna under paragraph
1352X(1)(b), the Tribunal must consider the application and, after
giving the parties to the application an opportunity of presenting
their cases, must make an order determining the records system.

(3) Indetermining arecords system, the Tribunal must have regard to
such matters (if any) as are prescribed.

(4) Inthissection:
administering body has the same meaning asin Part VB.

relevant collecting society has the same meaning asin Part VB.
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Alternative dispute resolution Part 5

Part 5—Alternative dispute resolution

Copyright Act 1968

55 Subsection 10(1)
Insert:

alternative dispute resolution processes means procedures and
services for the resolution of disputes, and includes:

(a) conferencing; and

(b) mediation; and

(c) neutral evaluation; and

(d) case appraisal; and

(e) conciliation; and

(f) procedures or services specified in the regulations;
but does not include:

(g) arbitration; or

(h) court procedures or services.
Paragraphs (b) to (f) of this definition do not limit paragraph (a) of
this definition.

56 After Division 4 of Part VI
Insert:

Division 4A—Alter native dispute resolution processes

169A Referral of proceeding for alternative dispute resolution
process

(1) If an application or reference is made to the Tribunal, the President
or a Deputy President may:

(a) direct the holding of a conference of the parties or their
representatives in relation to the proceeding, or any part of
the proceeding or any matter arising out of the proceeding; or

(b) direct that the proceeding, or any part of the proceeding or
any matter arising out of the proceeding, be referred for a
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particular alternative dispute resolution process (other than
conferencing).

(2) The President may also direct the holding of conferences of the
parties or their representatives in the case of applications or
references made to the Tribunal that are of a kind specified in the
direction.

(3) The President may also direct that proceedings be referred for a
particular aternative dispute resolution process (other than
conferencing) in the case of applications or references made to the
Tribunal that are of akind specified in the direction.

(4) A direction may be given under a particular paragraph of
subsection (1):
(& whether or not a direction has previously been given under
the same or the other paragraph of that subsection in relation
to the proceeding; and

(b) whether or not adirection under subsection (2) or (3) has
applied.

(5) If adirection under this section is applicable to:
(a) aproceeding; or
(b) apart of aproceeding; or
(c) amatter arising out of a proceeding;
each party must act in good faith in relation to the conduct of the
alternative dispute resolution process concerned.

169B Directions by President or Deputy President

(1) The President or a Deputy President may give directions about
alternative dispute resol ution processes.

(2) Directions under subsection (1) may relate to:

(a) the procedure to be followed in the conduct of an alternative
dispute resolution process; and

(b) the person who isto conduct an alternative dispute resolution
process; and

(c) the procedure to be followed when an alternative dispute
resolution process ends.

(3) Subsection (2) does not limit subsection (1).
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(4) The President or a Deputy President may at any time vary or
revoke adirection under subsection (1).

(5) A personisnot entitled to conduct an alternative dispute resolution
process unless the personiis:
(@) amember; or
(b) the Registrar; or
(c) aperson whose services are made available, under an

arrangement made by the Registrar and the Registrar of the
Federal Court of Australia, to conduct the process; or

(d) aperson engaged under section 169G.

169C Agreement about the terms of a decision etc.

Q) If:

(&) inthe course of an alternative dispute resolution process
under this Division, agreement is reached between the parties
or their representatives as to the terms of a decision of the
Tribunal:

(i) inthe proceeding; or

(ii) inrelation to the part of the proceeding; or
(iii) inrelation to the matter arising out of the proceeding;
that would be acceptabl e to the parties; and

(b) theterms of the agreement are reduced to writing, signed by
or on behalf of the parties and lodged with the Tribunal; and

(c) 7 days pass after lodgment, and none of the parties has
notified the Tribunal in writing that he or she wishesto
withdraw from the agreement; and

(d) the Tribunal is satisfied that a decision in the terms of the
agreement or consistent with those terms would be within the
powers of the Tribunal;

the Tribunal may, if it appearsto it to be appropriate to do so, act
in accordance with whichever of subsection (2) or (3) isrelevant in
the particular case.

(2) If the agreement reached is an agreement as to the terms of a
decision of the Tribunal in the proceeding, the Tribuna may,
without giving the parties an opportunity of presenting their cases,
make a decision in accordance with those terms.

(3) If the agreement relates to:
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(a) apart of the proceeding; or
(b) amatter arising out of the proceeding;

the Tribunal may, in its decision in the proceeding, give effect to
the terms of the agreement without giving the parties an
opportunity of presenting their cases so far asthey relate only to
the part or matter to which the agreement relates.

169D Evidence not admissible

(1) Evidence of anything said, or any act done, at an alternative
dispute resolution process under this Division is not admissible:
(& inany court; or
(b) in any proceedings before a person authorised by alaw of the
Commonwealth or of a State or Territory to hear evidence; or

(c) inany proceedings before a person authorised by the consent
of the parties to hear evidence.

Exceptions

(2) Subsection (1) does not apply so asto prevent the admission, at the
hearing of a proceeding before the Tribunal, of particular evidence
if the parties agree to the evidence being admissible at the hearing.

(3) Subsection (1) does not apply so asto prevent the admission, at the
hearing of a proceeding before the Tribunal, of:
(a) acaseappraisal report prepared by a person conducting an
aternative dispute resolution process under this Division; or
(b) aneutral evaluation report prepared by a person conducting
an alternative dispute resol ution process under this Division;
unless a party to the proceeding natifies the Tribunal before the
hearing that he or she objectsto the report being admissible at the
hearing.

169E Eligibility of person conducting alter native dispute resolution
processto sit asa member of the Tribunal

If:
(a) an dternative dispute resolution process under this Division
in relation to a proceeding is conducted by a member of the
Tribunal; and

178 Copyright Amendment Bill 2006  No. , 2006



o g~ W N R

10
11
12

13
14

15
16
17

18
19
20
21
22

23

24
25
26

27
28

29
30
31
32

Copyright Tribunal: amendments commencing second Schedule 11
Alternative dispute resolution Part 5

(b) aparty (the objector) to the proceeding notifies the Tribunal,
before any party to the proceeding is given an opportunity of
presenting its case, that the objector objects to that member
participating in the proceeding;

that member is not entitled to be a member of the Tribunal as
constituted for the purposes of the proceeding.

169F Participation by telephone etc.

The person conducting an alternative dispute resolution process
under this Division may alow a person to participate by:

(a) telephone; or

(b) closed-circuit television; or

(c) any other means of communication.

169G Engagement of personsto conduct alter native dispute
resolution processes

(1) The Registrar may, on behalf of the Commonweslth, engage
persons as consultants to conduct one or more kinds of aternative
dispute resolution processes under this Division.

(2) The Registrar must not engage a person under subsection (1) unless
the Registrar is satisfied, having regard to the person’s
gualifications and experience, that the person is a suitable person to
conduct the relevant kind or kinds of alternative dispute resolution
processes under this Division.

57 Application

Division 4A of Part VI of the Copyright Act 1968 appliesin relation to
applications and references made to the Copyright Tribunal on or after
the commencement of the Division.

58 After subsection 171(1)
Insert:

(1A) An aternative dispute resolution practitioner has, in the
performance of his or her duties as an alternative dispute resolution
practitioner under this Act, the same protection and immunity as a
Justice of the High Court.
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59 Atthe end of section 171
Add:

(4) Inthissection:

alternative dispute resolution practitioner means a person who
conducts an alternative dispute resolution process under
Division 4A.
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Part 6—Determination of questions relating to Parts

VA and VB

Copyright Act 1968

60 After section 135J
Insert:

135JAA Determination of questionsrelating to this Division or the

(D

(2)

©)

collecting society’srules

This section appliesif:

(a) itisnecessary or convenient to determine a question to
facilitate future compliance by an administering body or the
collecting society with this Division or the provisions of the
collecting society’s rules described in paragraph 135P(3)(d);
and

(b) the question is not determined by another provision of this
Part or regulations made for the purposes of this Part; and

(c) determination of the question affects both the administering
body and the collecting society.

Note: An example of such a question might be whether there should be a

particular sampling system to provide information to enable the
collecting society to determine how to distribute amounts it collects.

The question must be determined by agreement between the
collecting society and the administering body or, failing such
agreement, by the Tribunal on the application of either of them.

If, during a period, the administering body does not comply with
the agreement or order of the Tribunal determining the question,

sections 135E and 135F do not apply to a copy of a broadcast, or
communication of acopy of abroadcast, made by or on behalf of
the administering body during the period.

61 After section 135ZW
Insert:
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135ZWAA Deter mination of questionsrelating to thisPart or a

(D

2

3

collecting society’srules

This section appliesif:

(a) itisnecessary or convenient to determine a question to
facilitate future compliance by an administering body or a
collecting society with:

(i) section 13527, 135ZK, 135ZL, 135ZMC, 135ZMD,
135ZMDA, 135ZP, 1352Q, 135ZS or 135ZT; or
(ii) this Division; or
(iii) the provisions of a collecting society’s rules described
in paragraph 1352ZB(3)(d); and

(b) the question is not determined by another provision of this
Part or regulations made for the purposes of this Part; and

(c) determination of the question affects both the administering
body and the collecting society.

Note: An example of such amatter might be a sampling system to provide

information to enable a collecting society to determine how to
distribute amountsit collects.

The question must be determined by agreement between the
collecting society and the administering body or, failing such
agreement, by the Tribunal on the application of either of them.

If, during a period, the administering body does not comply with
the agreement or order of the Tribunal determining the question,
sections 13527, 135ZK, 135ZL, 135ZMC, 135ZMD, 135ZMDA,
135ZP, 1357Q), 135ZS and 135ZT do not apply to areproduction,
copy or communication of awork or other subject-matter made
during that period by or on behalf of the administering body.

62 After section 153B
Insert:

153BAAA Application to the Tribunal under subsection 135JAA(2)

(D

(2)

The parties to an application to the Tribunal under subsection
135JAA(2) for the determination of a question are the collecting
society and the administering body concerned.

If an application is made to the Tribunal under subsection
135JAA(2), the Tribunal must consider the application and, after
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giving the parties to the application an opportunity of presenting
their cases, must make an order determining the question.

(3) In determining the question, the Tribunal must have regard to such
matters (if any) as are prescribed.

(4) Inthissection:
administering body has the same meaning asin Part VA.

collecting society has the same meaning asin Part VA.

63 After section 153D
Insert:

153DAA Application to the Tribunal under subsection 135ZWAA(2)

(1) The partiesto an application to the Tribunal under subsection
135ZWAA(2) for the determination of a question are the collecting
society and the administering body concerned.

(2) If an application is made to the Tribunal under subsection
135ZWAA(2), the Tribuna must consider the application and,
after giving the parties to the application an opportunity of
presenting their cases, must make an order determining the
guestion.

(3) Indetermining the question, the Tribunal must have regard to such
matters (if any) as are prescribed.

(4) Inthissection:
administering body has the same meaning asin Part VB.

collecting society has the same meaning asin Part VB.
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Schedule 12—Technological protection
measures

Part 1—Main amendments

Copyright Act 1968

1 Subsection 10(1)
Insert:

access control technological protection measure means a device,
product, technology or component (including a computer program)
that:

(a) isusedin Australiaor aqualifying country:

(i) by, with the permission of, or on behalf of, the owner or
the exclusive licensee of the copyright in awork or
other subject-matter; and

(if) in connection with the exercise of the copyright; and

(b) inthe normal course of its operation, controls access to the

work or other subject-matter;
but does not include such a device, product, technology or
component to the extent that it:

(c) if thework or other subject-matter is a cinematograph film or
computer program (including a computer game)—controls
geographic market segmentation by preventing the playback
in Australia of a non-infringing copy of the work or other
subject-matter acquired outside Australia; or

(d) if the work isacomputer program that is embodied in a
machine or device—restricts the use of goods (other than the
work) or servicesin relation to the machine or device.

For the purposes of this definition, computer program has the
same meaning as in section 47AB.

2 Subsection 10(1) (definition of circumvention device)
Repeal the definition, substitute:
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circumvention device for atechnologica protection measure
means a device, component or product (including a computer
program) that:

(a) ispromoted, advertised or marketed as having the purpose or
use of circumventing the technological protection measure;
or

(b) hasonly alimited commercially significant purpose or use,
or no such purpose or use, other than the circumvention of
the technological protection measure; or

(c) isprimarily or solely designed or produced to enable or
facilitate the circumvention of the technological protection
measure.

For the purposes of this definition, computer program has the
same meaning as in section 47AB.

3 Subsection 10(1) (definition of circumvention service)
Repeal the definition, substitute:

circumvention service for atechnological protection measure
means a service that:

(8 ispromoted, advertised or marketed as having the purpose or
use of circumventing the technological protection measure;
or

(b) hasonly alimited commercialy significant purpose or use,
or no such purpose or use, other than the circumvention of
the technological protection measure; or

(c) isprimarily or solely designed or produced to enable or
facilitate the circumvention of the technological protection
measure.

4 Subsection 10(1)
Insert:

controls access: a device, product, technology or component
(including a computer program) controls access to awork or other
subject-matter if it requires the application of information or a
process, with the permission of the owner or exclusive licensee of
the copyright in the work or other subject-matter, to gain access to
the work or other subject-matter.
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5 Subsection 10(1) (definition of technological protection
measure)

Repeal the definition, substitute:

technological protection measure means:
(a) an access control technological protection measure; or
(b) adevice, product, technology or component (including a
computer program) that:

(i) isusedin Australiaor a qualifying country by, with the
permission of, or on behalf of, the owner or the
exclusive licensee of the copyright in awork or other
subject-matter; and

(if) inthe normal course of its operation, prevents, inhibits
or restricts the doing of an act comprised in the
copyright;

but does not include such a device, product, technology or

component to the extent that it:

(iii) if the work or other subject-matter is a cinematograph
film or computer program (including a computer
game)—controls geographic market segmentation by
preventing the playback in Australia of a non-infringing
copy of the work or other subject-matter acquired
outside Australia; or

(iv) if the work isacomputer program that is embodied in a
machine or device—restricts the use of goods (other
than the work) or servicesin relation to the machine or
device.

For the purposes of this definition, computer program has the
same meaning as in section 47AB.

6 Section 100AG (after table item 2)

I nsert:
2A the action is brought under (a) damages (other than additional
section 116AN, 116A0 or 116AP damages); or

(b) an account of profits; or

(c) destruction or delivery up of a
circumvention device

7 Section 100AG (table item 3)

186 Copyright Amendment Bill 2006  No. , 2006



10

11
12

13

14
15

16

17

18
19

20
21

22
23
24
25
26
27

Technological protection measures Schedule 12
Main amendments Part 1

Omit “116A,”".

8 Division 2A of Part V (heading)
Repeal the heading, substitute:

Division 2A—Actionsin relation to technological
protection measures and electronic rights
management infor mation

9 Section 116A
Repeal the section, substitute:

Subdivision A—Technological protection measures

116AK Definitions

In this Subdivision, computer program has the same meaning asin
section 47AB.

116AL Interaction of this Subdivision with Part VAA

This Subdivision does not apply to encoded broadcasts (within the
meaning of Part VAA).

116AM Geographical application
(1) This Subdivision appliesto actsdonein Austraia.

(2) Thissection does not, by implication, affect the interpretation of
any other provision of this Act.

116AN Circumventing an access control technological protection
measure

(1) Anowner or exclusive licensee of the copyright in awork or other
subject-matter may bring an action against a person if:
() thework or other subject-matter is protected by an access
control technological protection measure; and
(b) the person does an act that results in the circumvention of the
access control technological protection measure; and
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(c) the person knows, or ought reasonably to know, that the act
would have that result.

Exception—permission

(2) Subsection (1) does not apply to the person if the person has the
permission of the copyright owner or exclusive licensee to
circumvent the access control technological protection measure.

Exception—interoperability

(3) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological
protection measure to enable the person to do an act; and
(b) theact:

(i) relatesto acopy of acomputer program (the original
program) that is not an infringing copy and that was
lawfully obtained; and

(ii) will not infringe the copyright in the original program;

and

(iii) will be done for the sole purpose of achieving
interoperability of an independently created computer
program with the original program or any other
program; and

(c) theinformation will not be readily available to the person
from another source when the act is done.

Exception—encryption research

(4) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological
protection measure to enable:
(i) the person; or
(i) if the person isabody corporate—an employee of the
person;
to do an act; and
(b) theact:

(i) relatesto acopy of awork or other subject-matter that is
not an infringing copy and that was lawfully obtained;
and
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(if) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and
analysing flaws and vulnerabilities of encryption
technology; and
(c) the person or employeeis:
(i) engaged in acourse of study at an educational
ingtitution in the field of encryption technology; or
(if) employed, trained or experienced in the field of
encryption technology; and
(d) the person or employee:
(i) has obtained permission from the owner or exclusive
licensee of the copyright to do the act; or
(ii) has made, or will make, agood faith effort to obtain
such permission.
In this subsection, encryption technology means the scrambling
and descrambling of information using mathematical formulas or
agorithms.

Exception—computer security testing

(5) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enable the person to do an act; and
(b) theact:
(i) relatesto acopy of acomputer program that is not an
infringing copy; and
(if) will not infringe the copyright in the computer program;
and

(iii) will be done for the sole purpose of testing,
investigating or correcting the security of a computer,
computer system or computer network; and

(iv) will be done with the permission of the owner of the
computer, computer system or computer network.
Exception—online privacy

(6) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enable the person to do an act; and
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(b) theact:
(i) relatesto acopy of awork or other subject-matter that is

not an infringing copy; and

(ii) will not infringe the copyright in the work or other
subject-matter; and

(iii) will be done for the sole purpose of identifying and
disabling an undisclosed capahility to collect or
disseminate personally identifying information about
the online activities of anatura person; and

(iv) will not affect the ability of the person or any other
person to gain access to the work or other subject-matter
or any other work or subject-matter.

Exception— aw enforcement and national security

(7) Subsection (1) does not apply in relation to anything lawfully done
for the purposes of:

(a) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;

by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.

Exception—ibraries etc.

(8) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological
protection measure to enable the person to do an act; and
(b) thepersonis:

(i) alibrary (other than alibrary that is conducted for the
profit, direct or indirect, of an individual or individuals);
or

(ii) abody mentioned in paragraph (a) of the definition of
archives in subsection 10(1), or in subsection 10(4); or

(iii) an educational institution; and

(c) theact will be done for the sole purpose of making an
acquisition decision in relation to the work or other
subject-matter; and

(d) thework or other subject-matter will not be otherwise
available to the person when the act is done.
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Note: A library that is owned by a person conducting a business for profit
might not itself be conducted for profit (see section 18).

Exception—prescribed acts

(9) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enabl e the person to do an act; and

(b) the act will not infringe the copyright in awork or other
subject-matter; and

(c) the doing of the act by the person is prescribed by the
regulations.

Note: For the making of regulations prescribing the doing of an act by a
person, see section 249.

Burden of proof

(10) The defendant bears the burden of establishing the matters referred
to in subsections (2) to (9).

116A0O Manufacturing etc. a circumvention devicefor a
technological protection measure

(1) Anowner or exclusive licensee of the copyright in awork or other
subject-matter may bring an action against a person if:
(a) the person does any of the following acts with a device:

(i) manufacturesit with the intention of providing it to
another person;

(if) importsit into Australiawith the intention of providing
it to another person;

(iii) distributesit to another person;
(iv) offersit tothe public;
(v) providesit to another person;
(vi) communicatesit to another person; and

(b) the person knows, or ought reasonably to know, that the
deviceisacircumvention device for atechnological
protection measure; and

(c) thework or other subject-matter is protected by the
technological protection measure.
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Exception - no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a) the deviceisa circumvention device for the technological
protection measure only because it was promoted, advertised
or marketed as having the purpose of circumventing the
technological protection measure; and

(b) both of the following apply:

(i) the person did not do such promoting, advertising or
marketing;

(ii) the person did not direct or request (expressly or
impliedly) another person to do such promoting,
advertising or marketing.

Exception—interoperability

(3) Subsection (1) does not apply to the person if:

(@) the circumvention device will be used to circumvent the
technological protection measure to enable the doing of an
act; and

(b) theact:

(i) relatesto acopy of acomputer program (the original
program) that is not an infringing copy and that was
lawfully obtained; and

(ii) will not infringe the copyright in the original program;
and

(iii) will be done for the sole purpose of achieving
interoperability of an independently created computer
program with the original program or any other
program; and

(c) theinformation will not be readily available to the person
doing the act from another source when the act is done.

Exception—encryption research

(4) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention device will be used to circumvent the
access control technological protection measure to enable a
person (the researcher) to do an act; and
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(c) theact:

(i) relatesto acopy of awork or other subject-matter that is
not an infringing copy and that was lawfully obtained;
and

(it) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and
analysing flaws and vulnerabilities of encryption
technology; and
(d) theresearcheris:
(i) engaged in acourse of study at an educationa
institution in the field of encryption technology; or
(ii) employed, trained or experienced in the field of
encryption technology; and
(e) theresearcher:
(i) has obtained permission from the owner or exclusive
licensee of the copyright to do the act; or
(if) has made, or will make, agood faith effort to obtain
such permission.
In this subsection, encryption technology means the scrambling
and descrambling of information using mathematical formulas or
algorithms.

Exception—computer security testing

(5) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention device will be used to circumvent the
access control technological protection measure to enable the
doing of an act; and
(c) theact:
(i) relatesto acopy of acomputer program that is not an
infringing copy; and
(if) will not infringe the copyright in the computer program;
and
(iii) will be done for the sole purpose of testing,
investigating or correcting the security of a computer,
computer system or computer network; and
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(iv) will be done with the permission of the owner of the
computer, computer system or computer network.

Exception—aw enforcement and national security

(6) Subsection (1) does not apply in relation to anything lawfully done
for the purposes of:

(a) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;

by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.

Burden of proof

(7) The defendant bears the burden of establishing the matters referred
to in subsections (2) to (6).

116AP Providing etc. a circumvention service for a technological
protection measure

(1) Anowner or exclusive licensee of the copyright in awork or other
subject-matter may bring an action against a person if:
(@) the person:
(i) provides aservice to another person; or
(if) offersaserviceto the public; and
(b) the person knows, or ought reasonably to know, that the
serviceis acircumvention service for atechnological
protection measure; and
(c) thework or other subject-matter is protected by the
technological protection measure.

Exception - no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a) theserviceisacircumvention service for the technological
protection measure only because it was promoted, advertised
or marketed as having the purpose of circumventing the
technological protection measure; and

(b) both of the following apply:
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(i) the person did not do such promoting, advertising or
marketing;

(ii) the person did not direct or request (expressly or
impliedly) another person to do such promoting,
advertising or marketing.

Exception—interoperability

(3) Subsection (1) does not apply to the person if:

(&) the circumvention service will be used to circumvent a
technological protection measure to enable the doing of an
act; and

(b) theact:

(i) relatesto acopy of acomputer program (the original
program) that is not an infringing copy and that was
lawfully obtained; and

(if) will not infringe the copyright in the origina program;
and

(iii) will be done for the sole purpose of achieving
interoperability of an independently created computer
program with the original program or any other
program; and

(c) theinformation will not be readily available to the person
doing the act from another source when the act is done.

Exception—encryption research

(4) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention service will be used to circumvent the
access control technological protection measure to enable a
person (the researcher) to do an act; and
(c) theact:

(i) relatesto acopy of awork or other subject-matter that is
not an infringing copy and that was lawfully obtained;
and

(ii) will not infringe the copyright in the work or other
subject-matter; and
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(iii) will be done for the sole purpose of identifying and
analysing flaws and vulnerabilities of encryption
technology; and

(d) theresearcheris:
(i) engaged in acourse of study at an educational
ingtitution in the field of encryption technology; or
(ii) employed, trained or experienced in the field of
encryption technology; and
(e) theresearcher:
(i) has obtained permission from the owner or exclusive
licensee of the copyright to do the act; or
(ii) has made, or will make, a good faith effort to obtain
such permission.
In this subsection, encryption technology means the scrambling
and descrambling of information using mathematical formulas or
algorithms.

Exception—computer security testing

(5) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention service will be used to circumvent the
access control technological protection measure to enable the
doing of an act; and
(c) theact:
(i) relatesto acopy of acomputer program that is not an
infringing copy; and
(if) will not infringe the copyright in the computer program;
and
(iii) will be done for the sole purpose of testing,
investigating or correcting the security of a computer,
computer system or computer network; and
(iv) will be done with the permission of the owner of the
computer, computer system or computer network.

Exception—aw enforcement and national security

(6) Subsection (1) does not apply in relation to anything lawfully done
for the purposes of:
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(&) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;

by or on behalf of the Commonweslth, a State or a Territory, or an
authority of one of those bodies.

Burden of proof

(7) The defendant bears the burden of establishing the matters referred
to in subsections (2) to (6).

116AQ Remediesin actionsunder this Subdivision

(1) Without limiting the relief that a court may grant in an action under
this Subdivision, the relief may include:

(& aninjunction, subject to such terms, if any, as the court
thinksfit; and

(b) damages or an account of profits; and

(c) if thedoing of an act, which is the subject of the action,
involved a circumvention device—an order that the
circumvention device be destroyed or dealt with as specified
in the order.

(2) Inassessing damages, the court may award such additional
damages as it considers appropriate, having regard to:

(@) theflagrancy of the defendant’ s acts that are the subject of
the action; and

(b) the need to deter similar acts; and

(c) the conduct of the defendant after the acts or, if relevant, after
the defendant was informed that the defendant had allegedly
done an act that would be the subject of an action under this
Subdivision; and

(d) any benefit shown to have accrued to the defendant as a
result of those acts; and

(e) any other relevant matters.

(3) If:
(a) an action has been commenced against a person under this
Subdivision; and
(b) the doing of an act by the person, which is the subject of the
action, involved a device; and
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(c) the device appearsto the court to be a circumvention device;

the court may order that the device be delivered up to the court
upon such conditions as the court considers appropriate.

(4) This section does not, by implication, affect the interpretation of
any other provision of thisAct.

Subdivision B—Electronic rights management infor mation

10 Subsections 116D(1) and (2)
Omit “section 116A, 116B, 116C or 116CA", substitute “this
Subdivision”.

Note:  The heading to section 116D is altered by omitting “sections 116A, 116B, 116C and
116CA” and substituting “this Subdivision”.

11 After Subdivision D of Division 5 of Part V
Insert:

Subdivision E—Technological protection measures

132APA Definitions

In this Subdivision, computer program has the same meaning asin
section 47AB.

132APB Interaction of this Subdivision with Part VAA

This Subdivision does not apply to encoded broadcasts (within the
meaning of Part VAA).

132APC Circumventing an access control technological protection
measure

(1) A person commits an offenceif:

(a) the person engages in conduct; and

(b) the conduct resultsin the circumvention of atechnological
protection measure; and

(c) thetechnological protection measure is an access control
technological protection measure; and

(d) the person engages in the conduct with the intention of
obtaining a commercial advantage or profit.
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Penalty: 60 penalty units.
Defence—permission

(2) Subsection (1) does not apply to the person if the person has the
permission of the copyright owner or exclusive licensee to
circumvent the access control technological protection measure.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

Defence—interoperability

(3) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enabl e the person to do an act; and

(b) theact:

(i) relatesto acopy of acomputer program (the original
program) that is not an infringing copy and that was
lawfully obtained; and

(ii) will not infringe the copyright in the original program;
and

(iii) will be done for the sole purpose of achieving
interoperability of an independently created computer
program with the original program or any other
program; and

(c) theinformation will not be readily available to the person
from another source when the act is done.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

Defence—encryption research

(4) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enable:
(i) the person; or
(i) if the person isabody corporate—an employee of the
person;
to do an act; and
(b) theact:
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(i) relatesto acopy of awork or other subject-matter that is

not an infringing copy and that was lawfully obtained;
and
(if) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and
analysing flaws and vulnerabilities of encryption
technology; and
(c) the person or employeeis.
(i) engaged in acourse of study at an educationa
institution in the field of encryption technology; or
(ii) employed, trained or experienced in the field of
encryption technology; and
(d) the person or employee:
(i) has obtained permission from the owner or exclusive
licensee of the copyright to do the act; or
(if) has made, or will make, a good faith effort to obtain
such permission.
In this subsection, encryption technology means the scrambling
and descrambling of information using mathematical formulas or
algorithms.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).

Defence—computer security testing

(5) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological
protection measure to enable the person to do an act; and
(b) theact:
(i) relatesto acopy of acomputer program that is not an
infringing copy; and
(it) will not infringe the copyright in the computer program;
and
(iii) will be done for the sole purpose of testing,
investigating or correcting the security of a computer,
computer system or computer network; and
(iv) will be done with the permission of the owner of the
computer, computer system or computer network.
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Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

Defence—online privacy

(6) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enabl e the person to do an act; and
(b) the act:
(i) relatesto acopy of awork or other subject-matter that is
not an infringing copy; and
(ii) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and
disabling an undisclosed capability to collect or
disseminate personally identifying information about
the online activities of a natural person; and

(iv) will not affect the ability of the person or any other
person to gain access to the work or other subject-matter
or any other work or subject-matter.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3) of the Criminal Code).

Defence— aw enforcement and national security

(7) Subsection (1) does not apply in relation to anything lawfully done
for the purposes of:

(&) law enforcement; or

(b) national security; or

(c) performing a statutory function, power or duty;
by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

Defence—ibraries etc.

(8) Subsection (1) does not apply in respect of anything lawfully done
by the following bodies in performing their functions:
() alibrary (other than alibrary that is conducted for the profit,
direct or indirect, of an individual or individuals);
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(b) abody mentioned in:
(i) paragraph (a) of the definition of archivesin subsection
10(1); or
(ii) subsection 10(4);
(c) an educational institution;

(d) apublic non-commercial broadcaster (including a body that
provides a national broadcasting service, within the meaning
of the Broadcasting Services Act 1992, and a body that holds
a community broadcasting licence within the meaning of that
Act).

Notel: A library that is owned by a person conducting a business for profit
might not itself be conducted for profit (see section 18).

Note 2: A defendant bears an evidential burden in relation to the matter in
subsection (8) (see subsection 13.3(3) of the Criminal Code).

Defence—prescribed acts

(9) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological
protection measure to enable the person to do an act; and

(b) theact will not infringe the copyright in awork or other
subject-matter; and

(c) thedoing of the act by the person is prescribed by the
regulations.

Note 1: A defendant bears an evidential burden in relation to the matter in
subsection (9) (see subsection 13.3(3) of the Criminal Code).

Note 2: For the making of regulations prescribing the doing of an act by a
person, see section 249.

132APD Manufacturing etc. a circumvention devicefor a
technological protection measure

(1) A person commits an offenceif:
(@) the person does any of the following acts with a device:

(i) manufacturesit with the intention of providing it to
another person;

(if) importsit into Australia with the intention of providing
it to another person;

(iii) distributesit to another person;
(iv) offersitto the public;
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(v) providesit to another person;
(vi) communicates it to another person; and
(b) the person does the act with the intention of obtaining a
commercia advantage or profit; and
(c) thedeviceisa circumvention device for atechnological
protection measure.

Penalty: 550 penalty units or imprisonment for 5 years, or both.

Defence—no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a) thedeviceisa circumvention device for the technological
protection measure only because it was promoted, advertised
or marketed as having the purpose of circumventing the
technological protection measure; and

(b) both of the following apply:
(i) the person did not do such promoting, advertising or
marketing;
(ii) the person did not direct or request (expressly or
impliedly) another person to do such promoting,
advertising or marketing.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

Defence—interoperability

(3) Subsection (1) does not apply to the person if:

(a) the circumvention device will be used to circumvent the
technological protection measure to enable the doing of an
act; and

(b) theact:

(i) relatesto acopy of acomputer program (the original
program) that is not an infringing copy and that was
lawfully obtained; and

(ii) will not infringe the copyright in the original program;
and

(iii) will be done for the sole purpose of achieving
interoperability of an independently created computer
program with the original program or any other
program; and
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(c) theinformation will not be readily available to the person
doing the act from another source when the act is done.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

Defence—encryption research

(4) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention device will be used to circumvent the
access control technological protection measure to enable a
person (the researcher) to do an act; and
(c) theact:

(i) relatesto acopy of awork or other subject-matter that is
not an infringing copy and that was lawfully obtained;
and

(ii) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and
analysing flaws and vulnerabilities of encryption
technology; and
(d) theresearcher is:
(i) engaged in acourse of study at an educational
ingtitution in the field of encryption technology; or
(ii) employed, trained or experienced in the field of
encryption technology; and
(e) theresearcher:
(i) has obtained permission from the owner or exclusive
licensee of the copyright to do the act; or
(ii) has made, or will make, a good faith effort to obtain
such permission.
In this subsection, encryption technology means the scrambling
and descrambling of information using mathematical formulas or
algorithms.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).
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Defence—computer security testing

(5) Subsection (1) does not apply to the person if:

(a) thetechnological protection measure is an access control
technologica protection measure; and

(b) the circumvention device will be used to circumvent the
access control technological protection measure to enable the
doing of an act; and

(c) theact:

(i) relatesto acopy of acomputer program that is not an
infringing copy; and

(ii) will not infringe the copyright in the computer program;
and

(iii) will be done for the sole purpose of testing,
investigating or correcting the security of a computer,
computer system or computer network; and

(iv) will be done with the permission of the owner of the
computer, computer system or computer network.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

Defence— aw enforcement and national security

(6) Subsection (1) does not apply in relation to anything lawfully done
for the purposes of:

(@) law enforcement; or

(b) national security; or

(c) performing a statutory function, power or duty;
by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3) of the Criminal Code).

Defence—libraries etc.

(7) Subsection (1) does not apply in respect of anything lawfully done
by the following bodies in performing their functions:

(@) alibrary (other than alibrary that is conducted for the profit,
direct or indirect, of an individual or individuals);

(b) abody mentioned in:
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(i) paragraph (a) of the definition of archivesin subsection
10(2); or
(ii) subsection 10(4);
(c) an educational institution;

(d) apublic non-commercial broadcaster (including a body that
provides a national broadcasting service, within the meaning
of the Broadcasting Services Act 1992, and a body that holds
a community broadcasting licence within the meaning of that
Act).

Notel: A library that is owned by a person conducting a business for profit
might not itself be conducted for profit (see section 18).

Note 2: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

132APE Providing etc. a circumvention service for a technological
protection measure

(1) A person commits an offenceif:
(@) the person:
(i) provides aservice to another person; or
(if) offersaserviceto the public; and

(b) the person does so with the intention of obtaining a
commercia advantage or profit; and

(c) theserviceisacircumvention service for atechnological
protection measure.

Penalty: 550 penalty units or imprisonment for 5 years, or both.

Defence—no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a) the serviceisacircumvention service for the technological
protection measure only because it was promoted, advertised
or marketed as having the purpose of circumventing the
technological protection measure; and

(b) both of the following apply:

(i) the person did not do such promoting, advertising or
marketing;
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(i) the person did not direct or request (expressly or
impliedly) another person to do such promoting,
advertising or marketing.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

Defence—interoperability

(3) Subsection (1) does not apply to the person if:

(a) the circumvention service will be used to circumvent a
technological protection measure to enable the doing of an
act; and

(b) theact:

(i) relatesto acopy of acomputer program (the original
program) that is not an infringing copy and that was
lawfully obtained; and

(ii) will not infringe the copyright in the original program;
and

(iii) will be done for the sole purpose of achieving
interoperability of an independently created computer
program with the original program or any other
program; and

(c) theinformation will not be readily available to the person
doing the act from another source when the act is done.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

Defence—encryption research

(4) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention service will be used to circumvent the
access control technological protection measure to enable a
person (the researcher) to do an act; and
(c) theact:

(i) relatesto acopy of awork or other subject-matter that is
not an infringing copy and that was lawfully obtained;
and

(ii) will not infringe the copyright in the work or other
subject-matter; and
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(iii) will be done for the sole purpose of identifying and
analysing flaws and vulnerabilities of encryption
technology; and

(d) theresearcheris:
(i) engaged in acourse of study at an educational
ingtitution in the field of encryption technology; or
(ii) employed, trained or experienced in the field of
encryption technology; and
(e) theresearcher:
(i) has obtained permission from the owner or exclusive
licensee of the copyright to do the act; or
(ii) has made, or will make, a good faith effort to obtain
such permission.
In this subsection, encryption technology means the scrambling
and descrambling of information using mathematical formulas or
algorithms.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).

Defence—computer security testing

(5) Subsection (1) does not apply to the person if:
(a) thetechnological protection measure is an access control
technological protection measure; and
(b) the circumvention service will be used to circumvent the
access control technological protection measure to enable the
doing of an act; and
(c) theact:
(i) relatesto acopy of acomputer program that is not an
infringing copy; and
(if) will not infringe the copyright in the computer program;
and
(iii) will be done for the sole purpose of testing,
investigating or correcting the security of a computer,
computer system or computer network; and
(iv) will be done with the permission of the owner of the
computer, computer system or computer network.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).
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Defence— aw enforcement and national security

(6) Subsection (1) does not apply in relation to anything lawfully done
for the purposes of:

(&) law enforcement; or

(b) national security; or

(c) performing a statutory function, power or duty;
by or on behalf of the Commonweslth, a State or a Territory, or an
authority of one of those bodies.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3) of the Criminal Code).

Defence—ibraries etc.

(7) Subsection (1) does not apply in respect of anything lawfully done
by the following bodiesin performing their functions:

(@) alibrary (other than alibrary that is conducted for the profit,
direct or indirect, of an individual or individuals);

(b) abody mentioned in:
(i) paragraph (a) of the definition of archivesin subsection
10(1); or
(i) subsection 10(4);
(c) an educational institution;

(d) apublic non-commercial broadcaster (including a body that
provides a national broadcasting service, within the meaning
of the Broadcasting Services Act 1992, and a body that holds
a community broadcasting licence within the meaning of that
Act).

Notel: A library that is owned by a person conducting a business for profit
might not itself be conducted for profit (see section 18).

Note 2: A defendant bears an evidential burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

12 Subsection 134(2)
Omit “116A”, substitute “116AN, 116A0, 116AP".

13 After section 202
Insert:
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202A Groundlessthreats of legal proceedingsin relation to

(D

(2)

3

(4)

©)

(6)

(7)

technological protection measures

If aperson (the first person) threatens another person with an
action under Subdivision A of Division 2A of Part V, a person
aggrieved may bring an action against the first person.

Note: Subdivision A of Division 2A of Part V establishes causes of action
that relate to circumventing an access control technological protection
measure (section 116AN), manufacturing etc. a circumvention device
for atechnological protection measure (section 116A0) and providing

etc. acircumvention service for atechnological protection measure
(section 116AP).

An action may be brought under this section whether or not the
first person isthe owner or exclusive licensee of the copyright in
the work or other subject-matter to which the threatened action
relates.

The mere notification that awork or other subject-matter is
protected by atechnological protection measure does not constitute
athreat of an action within the meaning of this section.

In an action under this section, the orders a court may make
include the following:
(a) an order declaring that the threat is unjustifiable;
(b) an order granting an injunction restraining the first person
from continuing to make the threat;
(c) an order awarding such damages (if any) for loss that the

person aggrieved has suffered as aresult of the making of the
threat.

The court must not make an order under subsection (4) if the first
person satisfies the court that an action under Subdivision A of
Division 2A of Part V has reasonable prospects of success.

Nothing in this section renders a barrister or solicitor of the High
Court, or of the Supreme Court of a State or Territory, liable to an
action under this section in respect of an act donein his or her
professional capacity on behalf of aclient.

If an action under this section is brought:
(@) thefirst person may apply, by way of counterclaim, for relief
to which he or she would be entitled in an action under
Subdivision A of Division 2A of Part V; and
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(b) the provisions of Part V apply asif the counterclaim were an
action brought by the first person under that Subdivision.

Note:  The heading to section 202 is altered by adding at the end “in relation to copyright
infringement”.

14 Section 249
Before “ The Governor-General”, insert “(1)".

Note:  Thefollowing heading to subsection 249(1) isinserted “ General regulation-making
power”.

15 At the end of section 249
Add:

Regulationsin relation to technological protection measures

(2) Without limiting subsection (1), the Governor-General may make
regulations prescribing the doing of an act by a person for the
purposes of subsections 116AN(9) and 132APC(9).

Note: For prescription of acts and persons by class, see subsection 13(3) of
the Legidative Instruments Act 2003.

(3) However, the Governor-General must not make aregulation
prescribing the doing of an act by a person unless the Minister
makes a recommendation to prescribe the doing of the act by the
person.

(4) The Minister may only make a recommendation to prescribe the
doing of an act by a person if:

(@) asubmission has been made (whether before or after the
commencement of this section) to prescribe the doing of the
act by the person; and

(b) the doing of the act by the person will not infringe the
copyright in awork or other subject-matter; and

(c) thedoing of the act by the person isin relation to a particular
class of works or other subject-matter; and

(d) anactual or likely adverse impact on the doing of the act by
the person has been credibly demonstrated; and

(e) the adequacy of the protection and the effectiveness of the
remedies provided by Subdivision A of Division 2A of
Part V and Subdivision E of Division 5 of Part V would not
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(6)

(7)

(8)

(9)

be impaired if the doing of the act by the person were
prescribed.
Note: For the purposes of paragraph (a), it is not necessary for the person

who made the submission to be the person in relation to whom the act
is prescribed.

If a submission has been made to prescribe the doing of an act by a
person, the Minister must make a decision whether to recommend
the prescription of the doing of the act by the person as soon as
practicable after receiving the submission, but in any case, within 4
years of receiving it.

The Governor-General may make regulations varying or revoking
regul ations made under subsection (2).

However, the Governor-General must not make a regulation
varying or revoking a regulation made under subsection (2) unless
the Minister makes a recommendation to vary or revoke the
regulation.

The Minister may make a recommendation to vary or revoke a
regulation made under subsection (2) only if:
(a) asubmission has been made to vary or revoke the regulation;
and
(b) anactual or likely adverse impact on the doing of the act by
the person that is the subject of the regulation can no longer
be credibly demonstrated; and
(c) the adequacy of the protection and the effectiveness of the
remedies provided by Subdivision A of Division 2A of
Part V and Subdivision E of Division 5 of Part VV would be
impaired if the regulation were not varied or revoked.

If a submission has been made to vary or revoke a regulation made
under subsection (2), the Minister must make a decision whether to
recommend the variation or revocation of the regulation as soon as
practicable after receiving the submission, but in any case, within 4
years of receiving it.

16 Application of amendments

The amendments made by this Part apply to acts done on or after the
commencement of this Part.
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Part 2—Amendments contingent on the Archives
Amendment Act 2006

17 Subparagraph 116AN(8)(b)(ii)
Repeal the subparagraph, substitute:
(ii) abody or person mentioned in paragraph (a) or (aa) of
the definition of archives in subsection 10(1), or in
subsection 10(4);

18 Paragraphs 132APC(8)(b), 132APD(7)(b) and 132APE(7)(b)
Repeal the paragraphs, substitute:
(b) abody or person mentioned in:
(i) paragraph (@) or (aa) of the definition of archivesin
subsection 10(1); or
(i) subsection 10(4);

Copyright Amendment Bill 2006 No. , 2006 213



