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A Bill for an Act to amend the law relating to food
regulatory measures, and for related purposes

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Food Standards Australia New
Zealand Amendment Act 2007.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to itsterms.
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Commencement infor mation

Column 1 Column 2 Column 3

Provision(s) Commencement Date/Details

1. Sections1to3 Theday on which this Act receivesthe
and anything in Royal Assent.

this Act not

elsewhere

covered by this

table

2. Schedule 1, A single day to be fixed by Proclamation.

Parts 1 and 2 However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day on which this Act
receives the Royal Assent, they commence
on the first day after the end of that period.

3. Schedule 1, Immediately after the commencement of the

items 64 to 67 provision(s) covered by tableitem 2.

4. Schedulel, Immediately after the commencement of the

items 68 to 70 provisions covered by table item 3.

5. Schedule 1, Immediately after the commencement of the

item 71 provision(s) covered by tableitem 4.

6. Schedulel, Immediately after the commencement of the

Parts4 and 5 provision(s) covered by tableitem 5.

7. Schedule 2 A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 18 months
beginning on the day on which this Act

receives the Royal Assent, they commence
on thefirst day after the end of that period.

8. Schedule 3, The day on which an amendment of the

Part 1 Agreement between the Government of
Australia and the Government of New
Zealand Establishing a System for the
Development of Joint Food Standards,
signed at Wellington on 5 December 1995,
entersinto force to reduce from two to one
the number of occasions on which the
Council may request the Authority to review
adraft standard or adraft variation of a
standard.
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Commencement infor mation

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

However, if no such amendment of the
Agreement is made, the provision(s) do not
commence at all.

9. Schedule 3, Immediately after the commencement of

Part 2

Part 1 of Schedule 3.

However, if Part 1of Schedule 3 does not
commence before Schedule 2, the
provision(s) do not commence at all.

)

©)

Note: Thistable relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not
be expanded to deal with provisionsinserted in this Act after assent.

Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

The Minister must announce by notice in the Gazette the day on
which the amendment of the Agreement between the Government
of Australia and the Government of New Zealand Establishing a
System for the Development of Joint Food Standards, signed at
Wellington on 5 December 1995 (mentioned in item 8 of the table
in subsection (1)) entersinto force.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to itsterms.
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Schedule 1 New application and proposal procedures
Part 1 Amendments consequential on new application and proposal procedures

Schedule 1—New application and proposal
procedures

Part 1—Amendments consequential on new
application and proposal procedures

Food Sandards Australia New Zealand Act 1991

1 Subsection 3(1)
Insert:

Agvet Code means the Code set out in the Schedule to the
Agricultural and Veterinary Chemicals Code Act 1994 of the
Commonweal th.

2 Subsection 3(1)
Insert:

APVMA means the Australian Pesticides and Veterinary Medicines
Authority continued in existence by section 6 of the Agricultural

and Veterinary Chemicals (Administration) Act 1992.

3 Subsection 3(1) (definition of committee)
Repeal the definition.

4 Subsection 3(1) (definition of Council)

Omit “Food Regulation Agreement 2000”, substitute “Food Regulation

Agreement”.

5 Subsection 3(1)
Insert:

exclusive capturable commercial benefit has the meaning given by

section 8.

Note:  After the Act is renumbered by Part 3 of this Schedule, section 3D will become
section 8.

6 Subsection 3(1)

4 Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007
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New application and proposal procedures Schedule 1
Amendments consequential on new application and proposal procedures Part 1

Insert:

Food Regulation Agreement means the Food Regulation
Agreement, as amended from time to time:

(@) that is between the Commonwealth, the States, the Northern
Territory and the Australian Capital Territory; and

(b) that wasfirst made on 3 November 2000 or that was made:
(i) insubstitution for that agreement; or
(i) insubstitution for a prior substituted agreement.

7 Subsection 3(1) (definition of Food Regulation Agreement
2000)

Repeal the definition.
8 Subsection 3(1)

Insert:

Food Regulation Standing Committee means the Committee
established under the Food Regulation Agreement.

9 Subsection 3(1)
Insert:

general procedure means:

(a) inrelation to the consideration of an application—the
procedure set out in Subdivision D of Division 1 of Part 3;
and

(b) inrelation to the consideration of a proposal—the procedure
set out in Subdivision D of Division 2 of Part 3.

10 Subsection 3(1)
Insert:

Maximum Residue Limits Standard means the Maximum Residue
Limits Standard as in force from time to time, or any standard in
force in substitution for that standard.

11 Subsection 3(1)
Insert:

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 5
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Schedule 1 New application and proposal procedures
Part 1 Amendments consequential on new application and proposal procedures

policy guideline means a guideline formulated by the Council for
the purposes of paragraph 18(2)(e).

Note:  After the Act isrenumbered by Part 3 of this Schedule, section 10 will become
section 18.

12 Subsection 3(1)
Insert:

public notice has the meaning given by section 7.

Note:  After the Act isrenumbered by Part 3 of this Schedule, section 3C will become
section 7.

13 Subsection 3(1) (at the end of the definition of standard)

Add:
However, neither of the following is taken to be part of a standard:
(c) boxed text identified as an editoria note;
(d) boxed text identified as an example.

14 Subsection 3B(1)

Omit “make awritten declaration”, substitute “, by legidative
instrument, declare”.

15 Subsection 3B(2)
Repeal the subsection, substitute:

(2) The Minister must cause a copy of the declaration to be published
in the New Zealand Gazette.

16 Subsection 3B(4)
Repeal the subsection, substitute:
Declaration not subject to disallowance or sunsetting

(4) Section 42 and Part 6 of the Legislative Instruments Act 2003 do
not apply to the declaration.

17 After section 3B
Insert:
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New application and proposal procedures Schedule 1
Amendments consequential on new application and proposal procedures Part 1

3C How ispublic notice given?

The Authority satisfies a requirement under this Act to give public
notice of a particular matter by:

(a) publishing notice of the matter on the Authority’s Internet
site; and

(b) giving written notice of the matter to each appropriate
government agency; and

(c) if the requirement to give notice arises in the course of
considering an application to develop or vary afood
regulatory measure—giving written notice of the matter to
the applicant; and

(d) if the Authority has called for submissionsin the course of
considering an application or proposal for the development or
variation of afood regulatory measure—giving written notice
of the matter to each of the personsinvited to make a
submission who made a submission within the relevant
submission period; and

(e) giving written notice to any other person or body whom the
Authority considers appropriate.

3D When isan exclusive capturable commercial benefit conferred on
an applicant?

An exclusive capturable commercial benefit is conferred upon a
person who applies for the development of afood regulatory
measure or the variation of afood regulatory measure under
section 22 if:

(a) the applicant can be identified as a person or body that may
derive afinancia gain from the coming into effect of the
draft standard or draft variation of the standard that would be
prepared in relation to the application; and

(b) any other unrelated persons or bodies, including unrelated
commercial entities, would require the agreement of the
applicant in order to benefit financially from the approval of
the application.

18 After paragraph 7(2)(i)
Insert:

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 7
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Schedule 1 New application and proposal procedures
Part 1 Amendments consequential on new application and proposal procedures

(ia) to provideinformation, on request by a member of the public,
about the Australia New Zealand Food Standards Code; and

19 Subsection 10(3)
Omit “on the Internet”, substitute “on the Authority’ s Internet site”.

20 At the end of section 10
Add:

(6) A policy guideline formulated by the Council for the purposes of
paragraph (2)(e) is not alegislative instrument.

21 At the end of section 10A
Add:

(3) The Authority must review and update the plan at least every 3
months.

22 At the end of section 11
Add:

(5) A direction given under subsection (1) isnot alegidative
instrument.

23 Subsection 39(3)
Repeal the subsection, substitute:

() Subsection (1) does not preclude the disclosure of confidential
information in respect of food to any court in any proceeding.
However, the Authority must apply to the court for an order
preventing disclosure of that information to any other person
otherwise than for the purpose of the proceedings, if it iswithin the
jurisdiction of the court to make such an order.

24 Paragraph 39(7)(a)
Omit “paragraph 38(a)”, substitute “ paragraph 137(a)”.

Note:  Theexisting section 38 is repealed and a new section to the same effect added at the
end of Division 3 of Part 4 under Part 4 of this Schedule. The new section is numbered
section 137.

25 Paragraph 39(7)(b)
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New application and proposal procedures Schedule 1
Amendments consequential on new application and proposal procedures Part 1

Omit “paragraph 38(b)”, substitute “paragraph 137(b)”.

26 Paragraph 39(7)(ba)
Omit “paragraph 38(ba)”, substitute “paragraph 137(c)”.

27 Paragraph 39(7)(c)
Omit “paragraph 38(c)”, substitute “ paragraph 137(d)”.

28 Subsection 39(8)
Omit “section 38", substitute “section 137".

29 Subsection 50(6)
Omit “the Internet”, substitute “the Authority’s Internet site”.

30 Subsection 52B(3)
Repeal the subsection, substitute:
(3) The Chief Executive Officer is not authorised to act on behalf of
the Authority under:

(a) paragraph 33(1)(a); or
(b) subsection 35(1); or
(c) paragraph 41(2)(a); or
(e) paragraph 63(1)(a); or
(f) subsection 65(1); or
(9) paragraph 69(2)(a); or
(i) subsection 84(6) or 85(6); or
(j) subsection 97(1); or
(K) subsection 101(1); or
(1) subsection 104(2).

Note: The cross-references are to new sections inserted under Part 4 of this Schedule.

31 Division 3 of Part 4 (heading)
Repeal the heading, substitute:

Divison 3—Saff, consultants and assistance from other
agencies

32 At the end of Division 3 of Part 4

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 9
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Schedule 1 New application and proposal procedures
Part 1 Amendments consequential on new application and proposal procedures

Add:

137 Arrangementswith Commonwealth Departments etc.

The Authority may make arrangements:

(a) with an Agency Head (within the meaning of the Public
Service Act 1999) or the Chief Officer of any Commonwealth
authority; or

(b) with the Secretary of a Department of the Public Service of a
State or Territory, or the Chief Officer of a State or Territory
authority; or

(c) with the chief executive of a Department of State of New
Zealand or the Chief Officer of aNew Zealand authority; or

(d) withthe Chief Officer of any other authority or body;
for:

(e) the services of officers or employeesin those Agencies,
Departments, authorities or bodies to be made available to
the Authority; or

(f) officersor employeesin those Agencies, Departments,
authorities or bodies to give advice to the Authority.

33 Section 61
Repeal the section.

34 Subsection 62(1)

Omit “in the course of afinal assessment”, substitute “to assist the
Authority in the consideration of an application or proposal, or in the
assessment or review of aresulting food regulatory measure,”.

35 Subsection 63(1)
Repeal the subsection, substitute:

(1) Subject to the Administrative Appeals Tribunal Act 1975,
application may be made to the Administrative Appeals Tribunal:
(a) by an applicant for the development or variation of a
standard, for areview of:

(i) adecision by the Authority under paragraph 26(1)(b) to
reject an application, other than a decision to reject the
application because it does not comply with subsection
22(2); or

10 Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007
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New application and proposal procedures Schedule 1
Amendments consequential on new application and proposal procedures Part 1

Note:

(ii) adecision by the Authority under paragraph 30(1)(b) to
reject an application; or
(iv) adecision by the Authority under paragraph 96(1)(b) to
reject an application; or
(b) by aperson whose interests are affected by one of the
following decisions, for areview of that decision:
(i) adecision by the Authority under subsection 56(1) to
abandon a proposal;
(ii) adecision by the Authority under paragraph 60(b) to
abandon a proposal;
(iii) adecision by the Authority under paragraph 96(2)(b); or
(c) for review of adecision under section 112 not to do
something.

The cross-references are to new sections inserted by Part 4 of this Schedule.

36 Subsection 66(1)

Omit “ The regulations may also deal with the time for payment of
charge.”.

37 After subsection 66(1)

Insert:

(1A) The regulations may also:
(a) provide for the charge to be paid by instalments; and
(b) fix thetimesat which instalments are due to be paid.

38 Subsections 66(6) to (10)

Repeal the subsections, substitute:

(6) A charge may only be fixed if:
(a) it relatesto an application to develop or vary a standard; and
(b) either of the following apply:

(i) the development or variation of the standard would
confer an exclusive capturable commercial benefit on
the applicant;

(ii) the applicant has elected to have the consideration of the
application expedited.

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 11
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Schedule 1 New application and proposal procedures
Part 1 Amendments consequential on new application and proposal procedures

(7) The consideration of an application in relation to which achargeis
fixed under subsection (6) must not displace the development of, or
variation to, any other food regulatory measure in athree year plan.

(8) For the purposes of subsection (7), athree year plan means athree
year forward plan of the Authority developed under section 20.

39 Subsection 66C(1)
Omit “subsection 12B(1)”, substitute “ subsection 24(2)”.

Note:  The cross-referenceisto anew section inserted by Part 4 of this Schedule.

40 Subsection 67(1)
Repeal the subsection, substitute:

(1) The Board may, by resolution, delegate to a member of the Board,
or to a senior member of the staff of the Authority, al or any of its
powers under this Act, other than its powers to act on behalf of the
Authority under:

(a) paragraph 33(1)(a); or

(b) subsection 35(1); or

(c) paragraph 41(2)(a); or

(e) paragraph 63(1)(a); or

(f) subsection 65(1); or

(9) paragraph 69(2)(a); or

(i) paragraphs 84(6)(a), (b) or (c) or 85(6)(a), (b) or (c); or
(j) subsection 97(1); or

(k) subsection 101(1); or

() subsection 104(2).

Note:  The cross-references are to new sections inserted by Part 4 of this Schedule.

41 Subsection 68(1)
Repeal the subsection, substitute:

(1) Nocivil or criminal proceeding, and no action or suit of any other
kind, lies against any of the following:
(@) the Commonwealth;
(b) amember of the Board;

(c) aperson assisting the Authority in the performance of its
functions;

12 Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007
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New application and proposal procedures Schedule 1

Amendments consequential on new application and proposal procedures Part 1

(1A)

in relation to any loss or injury directly or indirectly sustained by a
person because of the consumption of, or other dealing with, food.

No civil or criminal proceeding, and no action or suit of any other
kind, lies against any of the following:

(&) the Commonwealth;

(b) amember of the Board;

(c) aperson assisting the Authority in the performance of its
functions;
in relation to anything done, or not done, by the Authority or the
person in the performance of functions or the exercise of powers
under this Act, provided that the Authority or the person (as the
case requires) acts honestly and reasonably in doing, or not doing,
that thing.

42 Section 69
Repeal the section, substitute:

69 Annual report

The members must include in each report on the Authority under
section 9 of the Commonwealth Authorities and Companies Act
1997 for afinancial year particulars of:
(@) the number of applications that were considered under
Subdivision D of Division 1 of Part 3 during that year; and
(b) the number of applications that were considered under
Subdivision E of Division 1 of Part 3 during that year; and
(c) the number of applications that were considered under
Subdivision F of Division 1 of Part 3 during that year; and
(e) for each of those Subdivisions, the number of applications
considered under that Subdivision that were disposed of
during that year and the manner of their disposal; and
(f) for each of those Subdivisions, the average time taken to
dispose of applications during that year; and
(g) the number of applications made during that year in relation
to which a charge fixed under section 146 was payable; and
(h) the number of applications made during that year in relation
to which no charge fixed under section 146 was payable; and
(i) the average number of daysthat elapsed between the
acceptance or rejection under section 26 of an application

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 13
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Schedule 1 New application and proposal procedures
Part 1 Amendments consequential on new application and proposal procedures

made during that year in relation to which no charge fixed
under section 146 was payable, and the commencement of
the assessment of the application under section 29; and

(j) each occasion during that year on which the consideration
period under section 109 elapsed without the Authority
compl eting the procedure that the Authority must, under
Subdivision C of Division 1, adopt in considering the
application; and

(k) each occasion during that year on which the Authority
extended the consideration period under subsection 109(4),
and the reasons for that extension; and

() the number of proposals made by the Authority under
section 55 during that year; and

(m) the number of proposals made by the Authority under
section 81 during that year; and

(n) the number of proposals so made that were disposed of
during that year and the manner of their disposal; and

(o) the average time taken to dispose of proposals under each of
Subdivisions D, E, F and H of Division 2 of Part 3 during
that year; and

(p) the average number of days that elapsed between the
preparation of aproposal during that year under each of
sections 55 and 81 and the commencement of the assessment
of the proposal under section 59; and

() the number of applications made to the Administrative
Appeals Tribunal during that year for review of decisions of
the Authority; and

(r) theresults of the applications made to the Administrative
Appeals Tribunal that were determined during that year; and

(s) the number of standards made during that year; and
(t) the number of draft standards and draft variations approved
during that year under each of the following:
(i) section 33;
(ii) section 41; and
(u) the number of occasions during that year when requests were

made by the Council under Division 3 of Part 3 for areview
of adraft standard or draft variation; and

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007
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New application and proposal procedures Schedule 1
Amendments consequential on new application and proposal procedures Part 1

(v) the number of occasions during that year when a draft
standard or draft variation was rejected by the Council under
Division 3 of Part 3; and

(w) the number of occasions during that year when requests were
made by the Council under Division 3 of Part 3 for areview
of astandard or variation; and

(x) the number of occasions during that year when a standard or
variation was revoked or amended by the Council under
Division 3 of Part 3; and

(y) asummary of policy guidelines notified to the Authority
during that year; and

(2) such other matters (if any) as are specified in the regulations.

Note:  The cross-references are to new sections inserted by Part 4 of this Schedule, or sections
as renumbered by Part 3 of this Schedule.

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 15
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Schedule 1 New application and proposal procedures
Part 2 Aligning cross-references to provisions renumbered by Part 3 of this Schedule

Part 2—Aligning cross-references to provisions
renumbered by Part 3 of this Schedule

Food Sandards Australia New Zealand Act 1991

43 Subsection 3(1) (definition of food)
Omit “3A”, substitute “5”.

44 Paragraph 3A(1)(e)
Omit “3B”, substitute “6”.

45 Subsection 9(3) (note)
Omit “3(1)”, substitute “4(1)”.

46 Subsections 39(1) and (4)
Omit “54”, substitute “ 136"

47 Paragraphs 40(2A)(b) to (g)
Repeal the paragraphs, substitute:
(b) section 117;
(c) section 119;
(d) section 120;
(e) section 121;
(f) section 126;
(g) section 127.

48 Paragraph 49(b)
Omit “47(5)”, substitute “122(5)".

49 Subsection 50(4)
Omit “49”, substitute “ 124" .

50 Paragraph 52(2)(b)
Omit “50”, substitute “125”.

51 Subparagraph 52(2)(d)(ii)

16 Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007
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New application and proposal procedures Schedule 1
Aligning cross-references to provisions renumbered by Part 3 of this Schedule Part 2

52

53

54

55

56

57

58

59

60

61

62

63

Omit “45(2)”, substitute *120(2)" .

Paragraph 57(1)(a)
Omit “55”, substitute “138”.

Paragraph 57(1)(ab)
Omit “65A", substitute “145".

Paragraph 57(1)(ac)
Omit “66 or 66A”, substitute “ 146 or 147".

Subsection 62(1)
Omit “39”, substitute “114”.

Paragraph 64(1)(a)
Omit “63(1)(a)", substitute “ 143(1)(a)" .

Paragraph 64(1)(b)
Omit “63(1)(b)”, substitute “ 143(1)(b)" .

Subparagraph 64(1)(c)(i)
Omit “63(1)(a)"”, substitute “143(1)(a)".

Subparagraph 64(1)(c)(ii)
Omit “63(1)(b)”, substitute “143(1)(b)”.

Subsection 66A(1)
Omit “66”, substitute “ 146" .

Subsection 66B
Omit “66”, substitute “146" .

Paragraph 66C(2)(a)
Omit “66”, substitute “ 146" .

Paragraph 66C(2)(b)
Omit “66A", substitute “147”.

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007
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Schedule 1 New application and proposal procedures
Part 3 Restructuring and renumbering the Food Standards Australia New Zealand Act
1991

Part 3—Restructuring and renumbering the Food
Standards Australia New Zealand Act 1991

Food Sandards Australia New Zealand Act 1991
64 Part 2 (heading)

Repeal the heading, substitute:
Part 2—TheAuthority

65 Section 10A
Move the section to the end of Part 2 and renumber as section 10B.

66 Section 11

Move the section to immediately after section 8 and renumber as
section 8A.

67 Section 11A (first occurring)
Renumber as section 10A.

68 Before section 6
Insert:

Divison 1—Establishment, functions and power s of the
Authority

69 After section 8A
Insert:

Division 2—Food regulatory measures

70 After section 10A
Insert:

18 Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007



New application and proposal procedures Schedule 1
Restructuring and renumbering the Food Standards Australia New Zealand Act 1991
Part 3

Division 3—Forward planning

71 Renumbering sections

(D] The sections of the Food Standards Australia New Zealand Act 1991
are renumbered in accordance with the following table:

Section renumbering in the Food Standards Australia New Zealand Act 1991

Item  Thissection ... isrenumbered as ..
1 1 1

2 2 2

3 2A 3

4 3 4

5 3A 5

6 3B 6

7 3C 7

8 3D 8

9 4 9
10 5 10
11 5A 11
12 6 12
13 7 13
14 14
15 8A 15
16 9 16
17 9A 17
18 10 18
19 10A 19
20 10B 20
21 39 114
22 39A 115
23 40 116
24 41 117
25 43 118

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 19



Schedule 1 New application and proposal procedures
Part 3 Restructuring and renumbering the Food Standards Australia New Zealand Act
1991

Section renumbering in the Food Standards Australia New Zealand Act 1991

Item  Thissection ... isrenumbered as..
26 44 119
27 45 120
28 46 121
29 47 122
30 48 123
31 49 124
32 50 125
33 51 126
34 52 127
35 52A 128
36 52B 129
37 52C 130
38 52D 131
39 52E 132
40 52F 133
41 52G 134
42 53 135
43 54 136
44 55 138
45 57 139
46 58 140
47 60 141
48 62 142
49 63 143
50 64 144
51 65A 145
52 66 146
53 66A 147
54 66B 148
55 66C 149
56 67 150
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Restructuring and renumbering the Food Standards Australia New Zealand Act 1991
Part 3

ga b~ W N B

Section renumbering in the Food Standards Australia New Zealand Act 1991

Item  Thissection ... isrenumbered as..
57 68 151
58 69 152
59 70 153

2 A reference in an instrument or document made before the
commencement of this item to a provision of the Food Standards
Australia New Zealand Act 1991 that has been renumbered under this
item is to be construed as a reference to that provision as so
renumbered.
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Part 4 New application and proposal procedures

Part 4—New application and proposal procedures

Agricultural and Veterinary Chemicals Code Act 1994

72 Section 3 of the Code set out in the Schedule
Insert:

Maximum Residue Limits Standard means the Maximum Residue
Limits Standard, made under the Food Sandards Australia New
Zealand Act 1991, asin force from time to time, or any standard in
force in substitution for that standard.

73 After section 13 of the Code set out in the Schedule
Insert:

13A Notifying Food Standards Australia New Zealand

(1) Ifitislikely that achemical product in relation to which an
application for registration is made would, if used, be present in
foods (as defined for the purposes of the Food Standards Australia
New Zealand Act 1991) at alevel that is not already permitted
under the Maximum Residue Limits Standard, the APVMA must
notify Food Standards Australia New Zealand of the application.

(2) The notice must:
(@) beinwriting; and
(b) set out:
(i) particulars of the product and its active constituents
other than confidential commercial information; and
(ii) any other matters that the APVMA thinks appropriate;
and
(c) begiven to Food Standards Australia New Zealand at least
30 working days before notice of the application and public

invitation for submissions is published in the Gazette under
section 13 or otherwise.

Food Sandards Australia New Zealand Act 1991
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74 Divisions 1to 5 of Part 3
Repeal the Divisions, substitute:

Division 1—Applicationsfor the development or variation
of food regulatory measures

Subdivision A—Overview

21 Stepsin the consideration of an application

The following is asimplified outline of the procedure for
considering an application for the devel opment of afood
regulatory measure, or the variation of afood regulatory measure,
other than a high level health claims variation.

Sepl. Anapplicationis made.

Sep 2. The Authority decides whether to accept or reject the
application. If the application is accepted, the Authority
proceedsto step 3.

Sep 3. The Authority notifies the applicant of acceptance.

Sep 4. The Authority gives public notice of the application,
indicating when the Authority proposes to undertake key
stepsin considering it.

Sep 5. The Authority assesses the application.

The Authority may, after assessing the application, either
reject it or proceed to the next step.

If the application isfor a new food regulatory measure or
amagjor variation of afood regulatory measure, the next
step is step 6.

In any other case, itisstep 7.

Sep 6. The Authority callsfor public submissions.
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Sep 7. The Authority prepares a draft food regulatory measure
or adraft variation of afood regulatory measure, as the
case reguires. If the Authority has called for submissions
under step 6, the Authority must have regard to the
submissionsin doing so.

Sep 8. If the application isfor aminor variation, the Authority
calls for submissions from the applicant and appropriate
government agencies.

In any other case, the Authority calls for public
submissions.

Sep 9. If the draft isadraft standard or adraft variation of a
standard, the Authority must decide whether to approve
or reject it and prepare areport, having regard to any
submissions made. If approved, the Authority notifies the
Council and the public of the approval and proceeds to
step 10.

If the draft is a draft code of practice or a draft variation
of acode of practice, the Authority must revoke or vary
any existing code or practice and give public notice of its
decision. No further steps are taken in relation to
measures of thiskind.

Step 10. The standard or variation comesinto effect after it has
been considered by the Council and published.

Subdivision B—Applications

22 Applications

(1) A body or person may apply to the Authority for the devel opment
of afood regulatory measure or the variation of afood regulatory
measure.

(2) The application must:
(8 beinwriting; and
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(b) if the form in which the application isto be made is specified
in guidelines made under section 23—be in the form
specified; and

(c) include al of the information that, under guidelines made
under section 23, is to be included with the application; and

(d) include each thing that, under guidelines made under
section 23, isto be included with the application; and

(e) identify the procedure that, in the applicant’ s view, appliesto
the consideration of the application.

23 Application guidelines

Authority may make guidelines

(1) The Authority may, by legislative instrument, make guidelines:
(&) specifying the form in which applications for the
development of afood regulatory measure, or the variation of
afood regulatory measure, are to be made; and

(b) specifying the information, or the kinds of information, to be
included with such applications; and

(c) specifying any thing, or kind of thing, to be included with
such applications.

(2) The Authority may only specify information, or kinds of
information, under paragraph (1)(b) in relation to an application if
the inclusion of that information, or information of those kinds:

(@) would enable the Authority to assess the application and
develop the relevant food regulatory measure, or the relevant
variation of afood regulatory measure; or

(b) would enable the Authority to determine whether a charge
fixed under section 146 is payable to the Authority in relation
to the application.

(3) The Authority may only specify athing, or akind of thing, under
paragraph (1)(c) in relation to an application, if the inclusion of
that thing, or things of those kinds, would enable the Authority to
assess the application and devel op the relevant food regul atory
measure, or the relevant variation of afood regulatory measure.
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Part 4 New application and proposal procedures

Guidelines not subject to disallowance or sunsetting

(4) Section 42 and Part 6 of the Legidlative Instruments Act 2003 do
not apply to guidelines made under subsection (1).

24 Withdrawal of applications

(1) An applicant may withdraw the applicant’ s application by giving
written notice of the withdrawal to the Authority at any time after
the Authority has accepted the application under paragraph
26(1)(a), but before:

(a) the Authority approves adraft food regulatory measure, or a
draft variation of afood regulatory measure, as aresult of the
application; or

(b) the Authority notifies the applicant that the Authority has
rejected the application.

(2) If the Authority receives notice of the withdrawal of an application
after the applicant pays a charge fixed under section 146, the
Authority must refund to the applicant so much of the charge asis
equivalent to the sum paid by the applicant but not expended from
the charge, calculated in accordance with the regulations.

(3) If the Authority receives notice of the withdrawal of an application
after public notice of the application has been given under
section 28, the Authority must give public notice that the
application has been withdrawn.

Subdivision C—Proceduresfor considering applications

25 Which procedureisappropriate?

The Authority must adopt the general procedure in considering an
application for the development of afood regulatory measure or
the variation of afood regulatory measure, unless:

(a) the application isone to which Subdivision E applies
(application for aminor variation of afood regulatory
measure); or

(b) the application is one to which Subdivision F applies
(application for the development of anew food regulatory
measure or amajor variation of afood regulatory measure);
or
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(d) the application is declared to be an urgent application for the
purposes of this Part under section 95.

Subdivision D—General procedure

26 Accepting an application

(1) The Authority must, within 15 business days after an application is
given to the Authority:

(a) accept the application; or
(b) reject the application.

(2) Indetermining whether to accept or reject the application, the
Authority must have regard to the following matters:

(8 whether the application complies with subsection 22(2);

(b) whether the application relates to a matter that may be
developed as afood regulatory measure, or that warrants the
variation of afood regulatory measure;

(c) whether the application is so similar to a previous application
or proposal for the development or variation of afood
regulatory measure that it ought to be rejected;

(d) any other relevant matter.

(3) If an application is rejected because it does not comply with
subsection 22(2), the application must be disregarded for the
purposes of determining whether alater application or proposal for
the development or variation of afood regulatory measureis so
similar to a previous application that the later application or
proposal ought to be rejected.

27 Notice of acceptance

If the Authority accepts an application, the Authority must notify
the applicant immediately in writing:
(a) that the application has been accepted; and
(b) of the procedure the Authority will adopt in considering the
application; and
(c) inthe case of an applicant who has applied for the
development or variation of a standard and on whom an
exclusive capturable commercial benefit would be conferred
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Part 4 New application and proposal procedures

if the standard were made or varied in the manner sought in
the application:

(i) that the applicant must pay the charge fixed under
subparagraph 146(6)(b)(i) or, if the charge is payablein
instalments, the first instalment of the charge, within 20
business days after the notification is given; and

(i) that the application will be rejected if the charge, or the
first instalment of the charge, is not paid within that
period; and

(d) in any other case—that the applicant may, if the applicant
elects to have the consideration of the application expedited,
pay the charge fixed under subparagraph 146(6)(b)(ii) or, if
the charge is payable in instalments, the first instalment of
the charge.

28 Public notice of the application

(1) If the Authority accepts an application, the Authority must also
give public notice of the matters mentioned in subsection (2).

Content of notice

(2) The notice must:

(a) statethat the Authority has received an application for the
development of afood regulatory measure or the variation of
afood regulatory measure, as the case requires; and

(b) state the date on which the application was received by the
Authority; and

(c) statethe name of the applicant; and

(d) give asummary of the application; and

(e) statethat the Authority has accepted the application; and

(f) identify the procedure that the Authority will adopt in
considering the application; and

(g) indicate when the Authority proposes to undertake the key
stepsin that procedure; and

(h) state how to obtain further information about the application.

Period within which notice must be given

(3) The notice must be given:
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(a) if the applicant pays a charge, or the first instalment of a
charge, mentioned in subparagraph 27(c)(i) within the period
mentioned in that paragraph—uwithin 5 business days after
that payment; or

(b) if the applicant pays a charge, or the first instalment of a
charge, mentioned in paragraph 27(d) within 20 business
days after notice is given to the applicant under section 27
(the early payment period)—within 5 business days after that
payment; or

(c) inany other case—within 25 business days after noticeis
given to the applicant under section 27.

Exclusive capturable commercial benefit—fee not paid

(4) If an applicant:
(@) who appliesfor the development or variation of a standard;
and
(b) onwhom an exclusive capturable commercial benefit would
be conferred if the standard were made or varied in the
manner sought in the application;
does not pay the charge, or the first instalment of the charge,
mentioned in subparagraph 27(c)(i) within the period mentioned in
that subparagraph:
(c) the Authority must reject the application; and
(d) the Authority need not give notice under this section.

Fee to expedite consideration paid after early payment period

(5) If an applicant pays a charge, or the first instalment of a charge,
mentioned in paragraph 27(d) after the end of the early payment
period, the Authority must, within 5 business days after that
payment, again give public notice of the matters mentioned in
subsection (2), including an update on when the Authority now
proposes to undertake the key stepsin the procedure.

29 Assessing the application

(2) If the Authority accepts an application, the Authority must assess
the application.

(2) Inassessing the application, the Authority must have regard to the
following matters:
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(&) whether costs that would arise from afood regulatory
measure developed or varied as aresult of the application
outweigh the direct and indirect benefits to the community,
Government or industry that would arise from the
development or variation of the food regulatory measure;

(b) whether other measures (available to the Authority or not)
would be more cost-effective than afood regulatory measure
developed or varied as aresult of the application;

(c) any relevant New Zealand standards;

(d) any other relevant matters.

Note: See also section 18, which sets out the objectives of the Authority in

developing food regulatory measures and variations of those
measures.

30 Preparing adraft variation

(1) After assessing an application, the Authority must:

(a) prepareinwriting adraft food regulatory measure or a draft
variation of afood regulatory measure; or

(b) reject the application.

(2) If:

(a) the Authority prepares a draft food regulatory measure or a
draft variation of afood regulatory measure as aresult of an
application; and

(b) the draft measure or draft variation differs from that sought in
the application, or was not sought in the application at all;

the Authority must give the applicant notice in writing of that fact
and state in the notice that the Authority will call for submissions
for the purpose of ng the draft measure or draft variation.

(3) The Authority must not give public notice under section 31 within
10 business days immediately after notice is given to the applicant
under subsection (2) of this section.

31 Calling for submissions

(1) After preparing adraft food regulatory measure or a draft variation
of afood regulatory measure as aresult of an application, the
Authority must give public notice of the matters mentioned in
subsection (2).
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(2) The notice must:

(a) state that the Authority has prepared a draft food regulatory
measure or a draft variation of afood regulatory measure, as
the case requires; and

(b) include:
(i) acopy of the draft food regulatory measure or draft
variation; and
(ii) asummary of the results of the Authority’ s assessment
of the application;
or state how a copy of those documents can be obtained; and

(c) call for written submissions, for the purpose of the
Authority’ s consideration of the draft measure or draft
variation, to be given to the Authority within the period
specified in the notice (the submission period).

32 Alternative stepsto be followed

(1) If an application resultsin the development or variation of a
standard, the Authority must follow the steps set out in sections 33
and 34.

(2) However, if an application resultsin the development or variation
of acode of practice, the Authority must follow the steps set out in
section 35.

33 Approving thedraft standard or draft variation

(1) After the submission period, the Authority must:
(a) do one of the following:
(i) approve the draft standard or draft variation;

(ii) approve the draft standard or draft variation subject to
such amendments as the Authority considers necessary;
(iii) reject the draft standard or draft variation; and
(b) prepare areport under this section.
Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraph (a)—see section 150.

(2) The Authority must have regard to all submissions made during the
submission period in making a decision under subsection (1).

(3) Thereport must include each of the following:
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(a) thereasonsfor initially accepting the application;

(b) asummary of the results of the Authority’ s assessment of the
application;

(c) asummary of the submissions received by the Authority in
relation to the draft standard or draft variation;

(d) the Authority’s response to the issues raised in those
submissions;

(e) whether the draft standard or draft variation was amended
after submissions were made and, if so, the reasons for those
amendments;

(f) the Authority’ s reasons for approving or rejecting the draft
standard or draft variation;

(g) acopy of the draft standard or draft variation on which
submissions were received;

(h) if the draft standard or draft variation was amended after
submissions were made—a copy of the draft standard or draft
variation as amended;

(i) aRegulation Impact Statement.

34 Notifying the Council

(1) If the Authority approves adraft standard or a draft variation of a
standard, the Authority must, within 10 business days after the
approval:

(a) givethe Council:
(i) awritten notification of the approval; and
(ii) acopy of the report prepared by the Authority under
section 33; and
(b) give public notice of the approval, together with information
about where further information about the draft standard or
draft variation may be obtained; and
(c) publishin agenerally circulating newspaper, in each State or
Territory and in New Zealand, a notice:
(i) stating that the draft standard or draft variation has been
approved; and
(ii) stating that the Council has been notified that the draft
standard or draft variation has been approved; and
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(iii) stating that the Council may regquest the Authority to
review the draft standard or draft variation under
Division 3; and

(iv) stating where further information about the draft
standard or draft variation may be obtained.

(2) If the Authority has notified the Council under subsection (1), the
Council may direct the Authority to give the Council such
information as the Council reasonably requires for the purpose of
assisting the Council to make a decision about the draft under
Division 3.

Note: The process followed by the Council after receiving notification under
this section is set out in Division 3.

35 Alternativeto steps set out in sections 33 and 34—approving the
draft code of practice or draft variation

(1) After the submission period, the Authority must:
(a) approvethe draft code of practice or draft variation; or
(b) reject the draft code of practice or draft variation.

Note: The Board must not delegate its powers to act on behalf of the
Authority under this subsection—see section 150.

(2) If another code of practice would be superseded, in whole or in
part, by the Authority’ s decision under subsection (1), the
Authority must:

(a) revoke the other code of practice (if it would be wholly
superseded); or

(b) vary the other code of practice (if it would be partly
superseded).

(3) The Authority must give public notice of its decision.
(4) The notice must:

(@) specify the date of effect of the decision; and

(b) state how to obtain further information about the decision
and the reasons for it.

(5) The Authority must also give written notice of its decision to the
Council.
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Subdivision E—M odification of general procedurefor minor
variations

36 Application of Subdivision

This Subdivision applies to an application for the variation of a
food regulatory measure that, if made, would not directly or
indirectly:

(a) impose, vary or remove an obligation on any person; or

(b) create, vary or remove aright of any person; or

(c) otherwise alter the legal effect of the measure.

Note: For example, avariation would fall within this classif its only effect
would be:

(a) to correct atypographical error; or
(b) to update areference to another document; or
(c) tochange across-reference within afood regulatory measure; or

(d) to omit provisions of afood regulatory measure that have ceased
to have effect.

37 Adopt the general procedure with the modifications set out in this
Subdivision

The Authority must adopt the general procedure in considering the
application, with the modifications set out in this Subdivision.

38 Modification of step set out in section 29

Paragraphs 29(2)(a) and (b) do not apply.

Note: Paragraphs 29(2)(a) and (b) require the Authority to do a cost benefit
analysis. Thisis unnecessary given the minor nature of the variation.

39 Modification of step set out in section 30

Subsections 30(2) and (3) do not apply.

Note: Subsections 30(2) and (3) deal with the case where the draft variation
differs from that sought in the application, or was not sought at all.

40 Modification of step set out in section 31
(1) Section 31 does not apply.
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(2) However, after preparing a draft variation of the food regulatory
measure as a result of an application, the Authority must give
written notice to the applicant and appropriate government
agencies:

(a) stating that the Authority has prepared a draft variation of a
food regulatory measure; and
(b) including:
(i) acopy of the draft variation; and

(ii) asummary of the results of the Authority’ s assessment
of the application;

or stating how a copy of those documents can be obtained;
and

(c) calling for written submissions, for the purpose of the
Authority’ s consideration of the draft variation, to be made to
the Authority within the period specified in the notice (the
submission period).

41 Modification of steps set out in sections 32, 33, 34 and 35
(1) Sections 32, 33, 34 and 35 do not apply.

(2) However, after the submission period, the Authority must:
(a) do one of the following:
(i) approve the draft variation;

(ii) approve the draft variation subject to such amendments
as the Authority considers necessary;

(iii) reject the draft variation; and

(b) prepare areport under this section.

Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraph (a)—see section 150.
(3) The report must include each of the following:

(a) thereasonsfor initially accepting the application;

(b) asummary of the results of the Authority’ s assessment of the
application;

(c) the Authority’ s reasons for approving or rejecting the draft
variation;

(d) acopy of the draft variation.
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(4) If the draft variation is of a standard and the Authority approves the
draft variation, the Authority must, within 10 business days after
the approval:

(@) givethe Council:
(i) awritten notification of the approval; and
(if) acopy of the report prepared by the Authority under
this section; and
(b) give public notice of the approval, together with information
about where further information about the draft variation may
be obtained; and
(c) publishin agenerally circulating newspaper, in each State or
Territory and in New Zealand, a notice:
(i) stating that the draft variation has been approved; and
(i) stating that the Council has been notified that the draft
variation has been approved; and
(iii) stating that the Council may regquest the Authority to
review the draft variation under Division 3; and
(iv) stating where further information about the draft
variation may be obtained.

(5) If the Authority has notified the Council under subsection (4), the
Council may direct the Authority to give the Council such
information as the Council reasonably requires for the purpose of
assisting the Council to make a decision about the draft under
Division 3.

Note: The process followed by the Council after receiving notification under
this section is set out in Division 3.

Subdivision F—M odification of general procedure for
developing new food regulatory measur es and major
variations

42 Application of Subdivision

This Subdivision applies to:
(a) an application for the development of a new food regulatory
measure; and

(b) an application for the variation of afood regulatory measure
that:
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ga b~ W N P

()]

10

11
12
13

14
15

16
17
18
19
20
21

22
23

24
25

26
27

New application and proposal procedures Schedule 1
New application and proposal procedures Part 4

(i) involves such scientific or technical complexity that itis
necessary to adopt this procedure in considering it; or

(ii) involves such a significant change to the scope of the
food regulatory measure that it is necessary to adopt this
procedure in considering it.

43 Adopt the general procedure with the modifications set out in this
Subdivision
The Authority must adopt the general procedure in considering the
application, with the modifications set out in this Subdivision.

44 Additional step after step set out in section 29

(1) The Authority must, after assessing the application under
section 29 but before undertaking the step set out in section 30,
give public notice of the matters set out in subsection (2).

(2) The notice must:
(a) statethat the Authority has assessed the application; and
(b) include asummary of the results of the Authority’s

assessment of the application, or state how a copy of the
summary can be obtained; and

(c) call for written submissions on matters relevant to the
application to be given to the Authority within the period
specified in the notice (the submission period).

45 Mattersto which Authority must haveregard in making a
decision under section 30

The Authority must have regard to al submissions made during the
submission period in making a decision under section 30.

Note: This does not limit the other matters to which the Authority must have
regard in making a decision under section 30.

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 37



0 N O O

10
11
12

13

14

15

16

17

18

19

20
21

22

23

24

25

26

27
28

Schedule 1 New application and proposal procedures
Part 4 New application and proposal procedures

Division 2—Proposalsfor the development or variation of
food regulatory measures

Subdivison A—Overview

54 Stepsin the consideration of a proposal

The following is asimplified outline of the procedure for
considering a proposal for the development of afood regulatory
measure, or the variation of afood regulatory measure, other than a
high level health claims variation.

Sep 1.

Sep 2.

Sep 3.

Sep 4.

Sepb.

Sep 6.

Sep 7.

A proposal is prepared.

Asthe Authority prepares the proposal, thereis no
equivalent to step 2 of the applications procedurein
which the application is accepted or rejected.

Asthe Authority prepares the proposal, thereis no
equivalent to step 3 of the applications procedurein
which the Authority notifies the applicant of acceptance.
The Authority gives public notice of the proposal,
indicating when the Authority proposes to undertake key
steps in considering it.

The Authority assesses the proposal.

The Authority may, after assessing the proposal, either
abandon it or proceed to the next step.

If the proposal is for anew food regulatory measure or a
major variation of afood regulatory measure, the next
stepisstep 6.

In any other case, itisstep 7.

The Authority calls for public submissions.

The Authority prepares a draft food regulatory measure
or adraft variation of afood regulatory measure, as the
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case requires. If the Authority has called for submissions
under step 6, the Authority must have regard to the
submissionsin doing so.

Sep 8. If the proposal isfor aminor variation, the Authority
calls for submissions from the applicant and appropriate
government agencies.

In any other case, the Authority callsfor public
submissions.

Sep 9. If thedraft isadraft standard or a draft variation of a
standard, the Authority must decide whether to approve
or reject it and prepare areport, having regard to any
submissions made. If approved, the Authority notifies the
Council and the public of the approval and proceeds to
step 10.

If the draft is a draft code of practice or a draft variation
of a code of practice, the Authority must revoke or vary
any existing code of practice and give public notice of its
decision. No further steps are taken in relation to
measures of thiskind.

Sep 10. The standard or variation comesinto effect after it has
been considered by the Council and published.

Subdivision B—Proposals

55 Proposals

(1) The Authority may, on its own initiative, prepare a proposal for the
development or variation of afood regulatory measure.

(2) The proposal must be in writing.

56 Abandonment of proposals
(1) The Authority may abandon a proposal at any time.
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(2) However, if the Authority abandons a proposal after public notice
has been given under section 58, the Authority must give public
notice of the matters mentioned in subsection (3).

(3) The notice must:

(a) statethat the Authority has decided to abandon the proposal;
and

(b) state how to obtain further information about the decision
and the reasons for it.

Subdivision C—Proceduresfor considering proposals

57 Which procedureisappropriate?

The Authority must adopt the general procedure in considering a
proposal for the development of afood regulatory measure or the
variation of afood regulatory measure, unless:

(a) the proposal isone to which Subdivision E applies (proposal
for aminor variation of afood regulatory measure); or

(b) the proposal isone to which Subdivision F applies (proposal
for the development of a new food regulatory measure, or a
major variation of afood regulatory measure); or

(d) the proposal is one to which Subdivision H applies (proposal
for avariation of the Maximum Residue Limits Standard); or

(e) the proposal is declared to be an urgent proposal for the
purposes of this Part under section 95.

Subdivision D—General procedure

58 Public notice of a proposal

(1) If the Authority prepares a proposal, the Authority must give
public notice of the matters mentioned in subsection (2).

(2) The notice must:

(a) statethat the Authority has prepared a proposal for the
development or variation of afood regulatory measure, asthe
case requires; and

(b) state the date on which the proposal was made; and

(c) giveasummary of the proposal; and
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(d) identify the procedure that the Authority will adopt in
considering the proposal; and

(e) indicate when the Authority proposes to undertake the key
stepsin that procedure; and

(f) state how to obtain further information about the proposal.

59 Assessing a proposal

(1) If the Authority prepares a proposal, the Authority must assess the
proposal.

(2) Inassessing the proposal, the Authority must have regard to the
following matters:

(a) whether costs that would arise from afood regulatory
measure developed or varied as aresult of the proposal
outweigh the direct and indirect benefits to the community,
Government or industry that would arise from the
development or variation of the food regulatory measure;

(b) whether other measures (available to the Authority or not)
would be more cost-effective than afood regulatory measure
developed or varied as aresult of the proposal;

(c) any relevant New Zealand standards;
(d) any other relevant matters.

Note: See also section 18, which sets out the objectives of the Authority in
developing food regulatory measures and variations of those
measures.

60 Preparing adraft food regulatory measure or draft variation

After assessing a proposal, the Authority must:
(a) prepareinwriting adraft food regulatory measure or a draft
variation of afood regulatory measure; or
(b) abandon the proposal.

61 Calling for submissions

(1) After preparing adraft food regulatory measure or a draft variation
of afood regulatory measure as aresult of a proposal, the
Authority must give public notice of the matters mentioned in
subsection (2).
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(2) The notice must:

(a) state that the Authority has prepared a draft food regulatory
measure or a draft variation of afood regulatory measure, as
the case requires; and

(b) include:

(i) acopy of the draft food regulatory measure or draft
variation; and
(ii) asummary of the results of the Authority’ s assessment
of the proposdl;
or state how a copy of those documents can be obtained; and

(c) call for written submissions, for the purpose of the
Authority’ s consideration of the draft measure or draft
variation, to be given to the Authority within the period
specified in the notice (the submission period).

62 Alternative stepsto be followed

(1) If aproposal resultsin the development or variation of a standard,
the Authority must follow the steps set out in sections 63 and 64.

(2) However, if aproposal resultsin the development or variation of a
code of practice, the Authority must follow the step set out in
section 65.

63 Approving thedraft standard or draft variation

(1) After the submission period, the Authority must:
(a) do one of the following:
(i) approve the draft standard or draft variation;

(ii) approve the draft standard or draft variation subject to
such amendments as the Authority considers necessary;

(iii) reject the draft standard or draft variation; and
(b) prepare areport under this section.
Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraph (a)—see section 150.

(2) The Authority must have regard to all submissions made during the
submission period in making a decision under subsection (1).

(3) Thereport must include each of the following:
() thereasonsfor initially preparing the proposal;
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(b) asummary of the results of the Authority’ s assessment of the
proposal;

(c) asummary of the submissions received by the Authority in
relation to the draft standard or draft variation;

(d) the Authority’s response to the issues raised in those
submissions;

(e) whether the draft standard or draft variation was amended
after submissions were made and, if so, the reasons for those
amendments;

(f) the Authority’sreasons for approving or rejecting the draft
standard or draft variation;

(g) acopy of the draft standard or draft variation on which
submissions were received;

(h) if the draft standard or draft variation was amended after
submissions were made—a copy of the draft standard or draft
variation as amended;

(i) aRegulation Impact Statement.

64 Notifying the Council

(1) If the Authority approves a draft standard or a draft variation of a
standard, the Authority must, within 10 business days after the
approval:

() givethe Council:
(i) awritten notification of the approval; and
(if) acopy of the report prepared by the Authority under
section 63; and
(b) give public notice of the approval, together with information
about where further information about the draft standard or
draft variation may be obtained; and
(c) publishin agenerally circulating newspaper, in each State or
Territory and in New Zealand, a notice:
(i) stating that the draft standard or draft variation has been
approved; and
(i) stating that the Council has been notified that the draft
standard or draft variation has been approved; and
(iii) stating that the Council may regquest the Authority to
review the draft standard or draft variation under
Division 3; and
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(iv) stating where further information about the draft
standard or draft variation may be obtained.

(2) If the Authority has notified the Council under subsection (1), the
Council may direct the Authority to give the Council such
information as the Council reasonably requires for the purpose of
assisting the Council to make a decision about the draft under
Division 3.

Note: The process followed by the Council after receiving notification under
this section is set out in Division 3.

65 Alternativeto steps set out in sections 63 and 64—approving the
draft code of practice or draft variation

(1) After the submission period, the Authority must:
(a) approvethe draft code of practice or draft variation; or
(b) reject the draft code of practice or draft variation.

Note: The Board must not delegate its powers to act on behalf of the
Authority under this subsection—see section 150.

(2) If another code of practice would be superseded, in whole or in
part, by the Authority’ s decision under subsection (1), the
Authority must:

(a) revoke the other code of practice (if it would be wholly
superseded); or

(b) vary the other code of practice (if it would be partly
superseded).

(3) The Authority must give public notice of its decision.
(4) The notice must:

(a) specify the date of effect of the decision; and

(b) state how to obtain further information about the decision
and the reasons for it.

(5) The Authority must also give written notice of its decision to the
Council.
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Subdivision E—M odification of general procedurefor minor
variations

66 Application of Subdivision

(1) Subject to subsection (2), this Subdivision applies to a proposal for
the variation of afood regulatory measure that, if made, would not
directly or indirectly:

(a) impose, vary or remove an obligation on a person; or
(b) create, vary or remove aright of any person; or
(c) otherwise alter the legal effect of the measure.

Note: For example, avariation would fall within this classif its only effect
would be:

(a) to correct atypographical error; or

(b) to update areference to another document; or

(c) tochange across-reference within afood regulatory measure; or

(d) to omit provisions of afood regulatory measure that have ceased
to have effect.

(2) This Subdivision does not apply to a proposal made in compliance
with Subdivision H.
Note: Subdivision H requires the Authority to propose a variation of the
Maximum Residue Limits Standard if the APVMA natifies the
Authority that it is considering the registration of a chemical product

and the product islikely to be present in food at alevel that is not
aready permitted under the Maximum Residue Limits Standard.

67 Adopt the general procedure with the modifications set out in this
Subdivision

The Authority must adopt the general procedure in considering the
proposal, with the modifications set out in this Subdivision.

68 Modification of step set out in section 61
(1) Section 61 does not apply.

(2) However, after preparing a draft variation of the food regulatory
measure as a result of a proposal, the Authority must give written
notice to appropriate government agencies:
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(a) stating that the Authority has prepared a draft variation of a
food regulatory measure; and

(b) including:
(i) acopy of the draft variation; and
(if) asummary of the results of the Authority’ s assessment
of the proposdl;
or stating how a copy of those documents can be obtained;
and

(c) caling for written submissions, for the purpose of the
Authority’ s consideration of the draft variation, to be made to
the Authority within the period specified in the notice (the
submission period).

69 M odification of steps set out in sections 62, 63, 64 and 65
(1) Sections 62, 63, 64 and 65 do not apply.

(2) However, after the submission period, the Authority must:
(a) do one of the following:
(i) approve the draft variation;

(ii) approve the draft variation subject to such amendments
as the Authority considers necessary;

(iii) reject the draft variation; and
(b) prepare areport under this section.

Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraph (a)—see section 150.

(3) Thereport must include each of the following:
() thereasonsfor initially preparing the proposal;
(b) asummary of the results of the Authority’ s assessment of the
proposal;
(c) the Authority’s reasons for approving or rejecting the draft
variation;
(d) acopy of the draft variation.

(4) If the draft variation is of a standard and the Authority approves the
draft variation, the Authority must, within 10 business days after
the approval:

(@) givethe Council:
(i) awritten notification of the approval; and
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(ii) acopy of the report prepared by the Authority under
this section; and
(b) give public notice of the approval, together with information
about where further information about the draft variation may
be obtained; and
(c) publishin agenerally circulating newspaper, in each State or
Territory and in New Zealand, a notice:
(i) stating that the draft variation has been approved; and
(ii) stating that the Council has been notified that the draft
variation has been approved; and
(iii) stating that the Council may request the Authority to
review the draft variation under Division 3; and
(iv) stating where further information about the draft
variation may be obtained.

(5) If the Authority has notified the Council under subsection (4), the
Council may direct the Authority to give the Council such
information as the Council reasonably requires for the purpose of
assisting the Council to make a decision about the draft under
Division 3.

Note: The process followed by the Council after receiving notification under
this section is set out in Division 3.

Subdivision F—M odification of general procedurefor
developing new food regulatory measur es and maj or
variations

70 Application of Subdivision

(1) Subject to subsection (2), this Subdivision applies to:
(a) aproposal for the development of a new food regulatory
measure; and
(b) aproposal for the variation of afood regulatory measure that:
(i) involves such scientific or technical complexity that it is
necessary to adopt this procedure in considering it; or
(if) involves such a significant change to the scope of the
food regulatory measure that it is necessary to adopt this
procedure in considering it.
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(2) This Subdivision does not apply to a proposal made in compliance
with Subdivision H.
Note: Subdivision H requires the Authority to propose a variation of the
Maximum Residue Limits Standard if the APVMA notifiesthe
Authority that it is considering the registration of a chemical product

and the product islikely to be present in food at alevel that is not
already permitted under the Maximum Residue Limits Standard.

71 Adopt the general procedure with the modifications set out in this
Subdivision
The Authority must adopt the general procedure in considering the
proposal, with the modifications set out in this Subdivision.

72 Additional step after step set out in section 59

(1) The Authority must, after assessing the proposal under section 59
but before undertaking the step set out in section 60, give public
notice of the matters set out in subsection (2).

(2) The notice must:
(a) statethat the Authority has assessed the proposal; and
(b) include a summary of the results of the Authority’s
assessment of the proposal, or state how a copy of the
summary can be obtained; and

(c) call for written submissions on matters relevant to the
proposal to be given to the Authority within the period
specified in the notice (the submission period).

73 Mattersto which Authority must haveregard in making a
decision under section 60

The Authority must have regard to all submissions made during the
submission period in making a decision under section 60.

Note: This does not limit the other matters to which the Authority must have
regard in making a decision under section 60.
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Subdivison H—Variations of the Maximum Residue L imits
Standard

80 Application of Subdivision

This Subdivision appliesif:

(a) the APVMA notifies the Authority under section 13A of the
Agvet Code of an application to register achemical product;
and

(b) itislikely that the chemical product would, if used, be
present in foods at alevel that is not already permitted under
the Maximum Residue Limits Standard.

81 Authority must preparea proposal to vary the Maximum
Residue Limits Standard and adopt the general
procedureto consider it

The Authority must:

(@) prepare aproposal to vary the Maximum Residue Limits
Standard to include or change a permitted maximum residue
limit to cover the chemical product; and

(b) adopt the general procedure in considering the proposal, with
the modifications set out in this Subdivision.

82 Section 58 natice to be given within 10 business days

The Authority must give notice in compliance with section 58
within 10 business days after receiving the notice from the
APVMA mentioned in paragraph 80(a).

83 Authority to completeits consideration of the proposal within
prescribed period

The Authority must complete the general procedure within the
prescribed period.
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Division 3—Council may request a review of approved

draft standard etc.

84 Council may request afirst review

(D)

)

©)

(4)

)

(6)

If the Authority notifies the Council under section 34, 41, 64 or 69
that the Authority has approved a draft standard or variation (with
or without amendments), the Council must, within 60 days after the
notification:

(a) request the Authority to review the draft; or

(b) inform the Authority that the Council does not intend to
request the Authority to review the draft.

If the Council requests the Authority to review a draft standard or
variation, the Council must inform the Authority of the Council’s
concerns with the draft.

The Council may give to the Authority such directions asit thinks
fit in relation to the conduct of areview of adraft standard or
variation. A direction given under this subsection is not a
legidative instrument.

Subject to any directions under subsection (3), areview isto be
conducted in such manner as the Authority considers appropriate.

If the Council requests the Authority to review a draft standard or
variation, the Authority must complete that review, and make a
decision under subsection (6):

(a) within 3 months after the request was made; or

(b) if the Council allows alonger period—within that longer
period.

After completing areview under this section of a draft standard or
variation, the Authority must:

(a) decideto re-affirm itsapproval of the draft; or

(b) decideto re-affirmits approval of the draft, subject to such
amendments as the Authority considers necessary; or

(c) decideto withdraw its approval of the draft;

and give the Council, within 10 business days after making its
decision:
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(d) written notification of the terms of the Authority’s decision;
and

(e) the Authority’s reasons for making that decision.

Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraphs (a), (b) or (c)—see section 150.

(7) Inexercising its powers under this section in relation to a draft
standard or variation, the Council must comply with:

(a) the Food Regulation Agreement; and
(b) the Australia New Zealand Joint Food Standards Agreement.

85 Council may request a second review

(1) If the Authority notifies the Council that the Authority has:

(&) made adecision under paragraph 84(6)(a) to re-affirm the
Authority’s approval of adraft standard or variation; or

(b) made a decision under paragraph 84(6)(b) to re-affirm the
Authority’s approval of a draft standard or variation, subject
to amendments;

the Council must, within 60 days after the notification:
(c) request the Authority to review the draft; or

(d) inform the Authority that the Council does not intend to
request the Authority to review the draft.

(2) If the Council requests the Authority to review a draft standard or
variation, the Council must inform the Authority of the Council’s
concerns with the draft.

(3) The Council may give to the Authority such directions asit thinks
fitin relation to the conduct of areview of a draft standard or
variation. A direction under this subsection is not alegidative
instrument.

(4) Subject to any directions under subsection (3), areview isto be
conducted in such manner as the Authority considers appropriate.

(5) If the Council requests the Authority to review a draft standard or
variation, the Authority must complete that review, and make a
decision under subsection (6):

(a) within 3 months after the request was made; or
(b) if the Council allows alonger period—within that longer
period.
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(6) After completing areview under this section of a draft standard or
variation, the Authority must:

(@) decidetore-affirm its approval of the draft; or
(b) decideto re-affirmits approval of the draft, subject to such
amendments as the Authority considers necessary; or
(c) decideto withdraw its approval of the draft;
and give the Council, within 10 business days after making its
decision:
(d) written notification of the terms of the Authority’ s decision;
and
(e) the Authority’ s reasons for making that decision.

Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraphs (a), (b) or (c)—see section 150.

(7) Inexercising its powers under this section in relation to a draft
standard or variation, the Council must comply with the Food
Regulation Agreement.

86 Council may amend or reject draft after second review

(1) If the Authority natifies the Council that the Authority has:

() made adecision under paragraph 85(6)(a) to re-affirm the
Authority’ s approval of adraft standard or variation; or

(b) made a decision under paragraph 85(6)(b) to re-affirm the
Authority’s approval of adraft standard or variation, subject
to amendments;

the Council must, within 60 days after the notification:

(c) inform the Authority that the Council does not intend to
amend or reject the draft; or

(d) by written instrument, amend the draft; or

(e) reject the draft.

(2) Before amending the draft standard or variation, the Council must
give the Authority an opportunity to submit to the Council a draft
of the text of the amendment.

(3) Assoon as practicable after the Council decides to amend a draft
standard or variation, the Council must inform the Authority that
the Council has amended the draft, and give the Authority a copy
of the amended draft standard or variation.
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(4) Aninstrument made under paragraph (1)(d) is not alegidative
instrument.

(5) If the Council decidesto reject the draft, the Council must:
(a) prepare anotice setting out that decision and the reasons for
that decision; and
(b) givethe Authority a copy of the notice; and
(c) publish a copy of the notice on the Internet and in a

newspaper circulating in each State or Territory and in New
Zedland.

87 Publication of standard or variation

Sandard or variation not subject to review at the request of the
Council

() If:
(@) the Authority notifies the Council under section 34, 41, 64 or
69 that the Authority has approved a draft standard or
variation (with or without amendments); and

(b) the Council informs the Authority that the Council does not
intend to request the Authority to review the draft;
then, as soon as practicable, the Authority must comply with the
publication requirements set out in subsection (5) in relation to the
draft or the draft as so amended.

Standard or variation subject to a first review at the request of the
Council

(2) If:
(&) the Authority notifies the Council under subsection 84(6) that
the Authority has:

(i) made adecision under paragraph 84(6)(a) to re-affirm
the Authority’s approval of adraft standard or variation;
or

(ii) made adecision under paragraph 84(6)(b) to re-affirm
the Authority’ s approval of a draft standard or variation,
subject to amendments; and

(b) the Council informs the Authority that the Council does not
intend to request the Authority to review the draft;
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then, as soon as practicable, the Authority must comply with the
publication requirements set out in subsection (5) in relation to the
draft or the draft as so amended.

Sandard or variation subject to a second review at the request of
the Council

(3 If:
() the Authority notifies the Council under subsection 85(6) that
the Authority has:

(i) made adecision under paragraph 85(6)(a) to re-affirm
the Authority’ s approval of a draft standard or variation;
or

(ii) made adecision under paragraph 85(6)(b) to re-affirm
the Authority’ s approval of a draft standard or variation,
subject to amendments; and

(b) the Council informs the Authority that the Council does not
intend to amend or reject the draft;

then, as soon as practicable, the Authority must comply with the
publication requirements set out in subsection (5) in relation to the
draft or the draft as so amended.

Sandard or variation amended by the Council at the second
review

(4) If:
(a) the Authority notifies the Council under subsection 85(6) that
the Authority has:

(i) made adecision under paragraph 85(6)(a) to re-affirm
the Authority’ s approval of a draft standard or variation;
or

(ii) made a decision under paragraph 85(6)(b) to re-affirm
the Authority’ s approval of a draft standard or variation,
subject to amendments; and

(b) the Council informs the Authority that the Council has
amended the draft;
then, as soon as practicable, the Authority must comply with the
publication requirements set out in subsection (5) in relation to the
draft as so amended.
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Publication requirements

(5) The publication requirements applicable to a draft or draft as
amended are as follows:

(a) the Authority must prepare a notice stating that the draft or
the draft as so amended isto come into effect on a date
specified in the notice;

(b) the Authority must cause a copy of the notice to be
published:

(i) inthe Gazette; and
(ii) inthe New Zedland Gazette; and
(iii) inagenerally circulating newspaper, in each State or
Territory and in New Zealand,

together with information about where a copy of the draft or
draft as amended may be obtained or inspected,;

(c) the Authority must make a copy of:
(i) the notice; and
(ii) thetext of the draft or the draft as so amended;
available for inspection by the public;
(d) the Authority must publish on the Authority’s Internet site a
copy of:
(i) the notice; and
(ii) thetext of the draft or the draft as so amended.

When standard or variation made under this Act

(6) If astandard or variation is the subject of a notice under
subsection (5), the standard or variation is taken to have been made
under this Act if and when the standard or variation comes into
effect in accordance with the notice.

Draft as so amended

(7) Toavoid doubt, areferencein this section to a draft as so amended
does not imply that areference in another provision of thisAct to a
draft does not include a reference to an amended draft.
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Sandards are legislative instruments, but not subject to
disallowance or sunsetting

(8) A standard, or avariation of a standard, in relation to which a
notice is published under this section is alegislative instrument,
but section 42 and Part 6 of the Legidative Instruments Act 2003
do not apply to the standard or variation.

Division 4—Urgent applications and proposals

Subdivision A—Urgent consider ation of applications and
proposals

95 Declaration of urgency

(1) The Authority may:

(a) declare inwriting that a specified application made under
section 22 is an urgent application for the purposes of this
Part; or

(b) declarein writing that a specified proposal prepared under
section 55 is an urgent proposal for the purposes of this Part;

if:

(c) the application or proposal relates to the development or

variation of a standard; and

(d) the Authority considersthat it is appropriate to do so in order
to protect public health and safety.

(2) The Authority may:

(@) declare inwriting that a specified application made under
section 22 is an urgent application for the purposes of this
Part; or

(b) declarein writing that a specified proposal prepared under
section 55 is an urgent proposal for the purposes of this Part;

if:

(c) the application or proposal relates to the variation of a

standard; and

(d) the standard has had or, if not varied in the manner sought in
the application or proposal, will have, a negative impact on
trade that was not envisaged when the standard was made;
and
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(e) the Authority considers that the variation of the standard will
meet the following objectives:

(i) the protection of public health and safety;

(ii) the provision of adequate information relating to food to
enable consumers to make informed choices;

(iii) the prevention of misleading or deceptive conduct.

(3) The Authority must:

(a) give public notice of adeclaration under subsection (1) or
(2), and include a copy of the declaration in the notice; and

(b) publishinagenerally circulating newspaper, in each State or
Territory and in New Zealand, a copy of the declaration.

(4) The Authority must take all reasonable steps to distribute copies of
the declaration to the print and electronic mediain Australia and
New Zealand for the purpose of seeking media publicity about the
urgent application or proposal.

(5) The Authority must give a copy of a declaration under
subsection (1) or (2) to:
(a) each appropriate government agency; and
(b) the Council; and
(c) if the declaration relates to an application—the applicant.

(6) Thefollowing do not apply to an urgent application or urgent
proposal:
(@) Subdivisions Cto F of Division 1 of this Part;
(b) Subdivisions C to H of Division 2 of this Part;
(c) Division 3 of this Part.

(7) No charge fixed under section 146 is payable in relation to an
urgent application.

96 Preparation of draft standard or variation

(1) After considering an urgent application, the Authority must:

(a) prepareinwriting adraft standard or a draft variation of a
standard; or

(b) reject the application.
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Note: See also section 18, which sets out the objectives of the Authority in
developing food regulatory measures and variations of those
measures.

(2) After considering an urgent proposal, the Authority must:
(a) prepareinwriting adraft standard or a draft variation of a
standard; or
(b) abandon the proposal.

Note: See also section 18, which sets out the objectives of the Authority in
developing food regulatory measures and variations of those
measures.

(3) If, under this section, the Authority prepares a draft standard, or a
draft variation of a standard, the Authority must give public notice
of the matters mentioned in subsection (4).

(4) The notice must:

(a) state that the Authority has prepared a draft standard, or a
draft variation of a standard, as the case requires; and

(b) include a copy of the draft standard or draft variation; and

(c) call for written submissions from interested persons and
appropriate government agencies, for the purposes of the
Authority’ s consideration of the draft standard, or draft
variation, to be given to the Authority within the period
specified in the notice (the submission period).

(5) The submission period must not end later than 10 business days
after the publication of the notice.

(6) Assoon as practicable after complying with subsection (3), the
Authority must publish in ageneraly circulating newspaper, in
each State or Territory and in New Zealand, a copy of the notice
mentioned in subsection (3), together with information about
where a copy of the draft may be obtained.

97 Approval and publication of standard or variation

Approval

(1) After considering adraft standard, or adraft variation of a
standard, prepared under section 96, the Authority must:

() approve the draft; or
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)

©)

(4)

)

(6)

(b) approve the draft subject to such amendments as the
Authority considers necessary; or

(c) abandon the draft.

Note: The Board must not delegate its powers to act on behalf of the
Authority under this subsection—see section 150.

In doing so, the Authority must have regard to all submissions
made by interested persons and appropriate government agencies
during the submission period.

To avoid doubt, the draft does not take effect except in accordance
with a notice under subsection (4).

Publication

If the Authority approves a draft standard or a draft variation of a
standard under this section (with or without amendments), the
Authority must:

(a) give public notice of the approval, together with information
about where further information about the draft standard or
draft variation may be obtained; and

(b) publishinagenerally circulating newspaper, in each State or
Territory and in New Zealand, a notice stating that the draft
standard or draft variation has been approved and stating
where further information about the draft standard or draft
variation may be obtained.

When a standard or variation takes effect

The standard, or the variation of the standard, takes effect on the
day specified in the notice given under subsection (4).

Sandards are legidlative instruments, but not subject to
disallowance or sunsetting

The standard, or the variation of the standard, in relation to which
noticeis published under subsection (4), is alegislative instrument,
but section 42 and Part 6 of the Legidlative Instruments Act 2003
do not apply to the standard or variation.
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Subdivision B—Assessing the resulting standard or variation

98 Application

This Subdivision appliesif the Authority approves a draft standard
or adraft variation of a standard under section 97 (with or without
amendments).

99 Assessing thestandard or variation
(1) The Authority must assess the standard or variation.

(2) Inassessing the standard or variation, the Authority must have
regard to the following matters:

(a) whether costs that have arisen, or will arise, from the
standard or variation outweigh the direct and indirect benefits
to the community, Government or industry that have arisen,
or will arise, from the standard or variation;

(b) whether other measures (available to the Authority or not)
would be more cost-effective than the standard or variation;

(c) dl relevant New Zeadland standards;

(d) any other relevant matters.
Note: See also section 18, which sets out the objectives of the Authority in

developing food regulatory measures and variations of those
measures.

100 Calling for submissions

(1) After assessing the standard or variation, the Authority must call
for submissions by giving public notice of the matters mentioned in
subsection (2).

(2) The notice must:

(a) identify the standard or variation; and

(b) include a copy of the standard or variation, or state how a
copy of the standard or variation can be obtained; and

(c) call for written submissions, for the purpose of making a
decision under subsection 101(1), to be given to the
Authority within the period specified in the notice (the
submission period).
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101 Re-affirm the standard or variation or propose changes

(1) After the submission period, and in any event within 12 months
after the standard or variation takes effect, the Authority must:
() re-affirm its decision to approve the standard or variation; or
(b) prepare aproposal under section 55 for the development of:
(i) thevariation, or further variation, of the relevant
standard; or
(ii) areplacement standard.

Note: The Board must not delegate its powers to act on behalf of the
Authority under this subsection—see section 150.

(2) In making adecision under subsection (1), the Authority must take
into account all submissions made during the submission period.

(3) Within 10 business days after making a decision under
subsection (1), the Authority must give the Council written notice
of its decision, and include with that notice a report prepared in
accordance with subsection (4).

(4) The report must include each of the following:

(a) thereasonsfor initially declaring the application or proposal
that resulted in the standard or variation to be urgent;

(b) acopy of the declaration under section 95;

(c) acopy of the standard or variation approved as aresult of the
application or proposal;

(d) asummary of the submissions received by the Authority in
relation to the standard or variation approved as aresult of
the urgent application or proposal;

(e) the Authority’ s responses to the issues raised in those
submissions;

(f) the Authority’ s reasons for its decision under subsection (1);

(9) aRegulation Impact Statement in relation to the standard or
variation.

(5) If the Authority notifies the Council that the Authority has
re-affirmed a standard or variation of a standard, the Council may
direct the Authority to give the Council such information as the
Council reasonably requires for the purpose of assisting the
Council to make a decision about the standard or variation under
section 102.

Food Sandards Australia New Zealand Amendment Bill 2007 No. , 2007 61



~N o o b~ WODN

©

10
11

12

13
14
15

16
17
18

19

20

21
22

23
24
25

26
27

28

29
30

31
32

33

Schedule 1 New application and proposal procedures
Part 4 New application and proposal procedures

102 Council may request Authority to review

(1) If the Authority notifies the Council under section 101 that the
Authority has re-affirmed its approval of the standard or variation,
the Council must, within 60 days after the notification:

() request the Authority to review the standard or variation; or

(b) inform the Authority that the Council does not intend to
request the Authority to review the standard or variation.

(2) Inexercising its powers under this section in relation to the
standard or variation, the Council must comply with:

() the Food Regulation Agreement; and
(b) the AustraliaNew Zealand Joint Food Standards Agreement.

103 Review requested

(2) If the Council reguests the Authority to review the standard or
variation, the Council must inform the Authority of the Council’s
concerns with the standard or variation.

(2) The Council may give to the Authority such directions asit thinks
fit in relation to the conduct of areview of astandard or variation
under this Subdivision.

(3) A direction under subsection (2) is not alegidative instrument.

104 Authority to respond to request

(1) If the Council requests the Authority to review the standard or
variation:

() thereview isto be conducted, subject to any directions given
under subsection 103(2), in such manner as the Authority
considers appropriate; and

(b) the Authority must complete the review, and make a decision
under subsection (2):

(i) within 3 months after the request was made; or

(ii) if the Council alows alonger period—within that
longer period.

(2) After completing areview under this section of the standard or
variation, the Authority must:

(a) re-affirm its decision to approve the standard or variation; or
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(b) prepare aproposal under section 55 for the development of:

(i) thevariation, or further variation, of the relevant
standard; or

(ii) areplacement standard.

Note: The Board must not delegate its powers to act on behalf of the
Authority under this subsection—see section 150.

(3) The Authority must give to the Council within 10 business days
after making its decision:
() written notice of its decision under subsection (2); and
(b) the Authority’s reasons for making that decision.

105 Council may request second review

(1) If the Authority notifies the Council under section 104 that the
Authority re-affirmed its decision to approve the standard or
variation, the Council must, within 60 days after the notification:

(a) request the Authority to review the standard or variation; or

(b) inform the Authority that the Council does not intend to
request the Authority to review the standard or variation.

(2) Inexercising its powers under this section in relation to the
standard or variation, the Council must comply with the Food
Regulation Agreement.

(3) Sections 103 and 104 apply in the same way in relation to the
second review asthey apply in relation to the first.

106 Council may revoke or amend standard or variation

(1) If, after a second review, the Authority notifies the Council that the
Authority has decided under paragraph 104(2)(a) to re-affirm the
standard or variation, the Council must, within 60 days after the
notification:

(@) inform the Authority that the Council does not intend to
revoke or amend the standard or variation; or

(b) by legidative instrument, revoke or amend the standard or
variation with effect from a date specified in the instrument.

(2) If the Council decidesto revoke or amend the standard or variation,
the Council must:

(a) prepare anotice setting out the reasons for that decision; and
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(b) givethe Authority a copy of the notice; and
(c) publish acopy of the notice:
(i) ontheInternet; and
(if) inagenerally circulating newspaper, in each State or
Territory and in New Zealand.

(3) Before amending the standard or variation, the Council must give
the Authority an opportunity to submit to the Council a draft of the
text of the amendment.

(4) Assoon as practicable after the Council decidesto revoke or
amend the standard or variation, the Authority must:

(a) prepare anotice stating that the revocation or amendment is
to comeinto effect on the date specified in the instrument of
revocation or amendment; and

(b) cause acopy of the notice to be published:
(i) inthe Gazette; and
(if) inthe New Zealand Gazette; and
(iii) inagenerally circulating newspaper, in each State or
Territory and in New Zealand,

together with information about where the text of the
revocation or amendment may be obtained or inspected; and

(c) make acopy of:
(i) thenotice; and
(ii) thetext of the instrument of revocation or amendment;
available for inspection by the public; and
(d) publish on the Authority’s Internet site a copy of:
(i) thenotice; and
(ii) thetext of the instrument of revocation or amendment.

(5) If astandard or variation is the subject of a notice under
subsection (4), the standard or variation is taken to have been made
under this Act if and when the standard or variation comes into
effect under the instrument of revocation or amendment.

Instruments of revocation are not subject to disallowance or
sunsetting

(6) Section 42 and Part 6 of the Legislative Instruments Act 2003 do
not apply to the instrument of revocation or amendment.
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75 Division 6 of Part 3 (heading)
Repeal the heading, substitute:

Division 5—General rulesfor considering applications and
proposals

76 Division 6 of Part 3, other than section 114
Repeal the Division, other than section 114, substitute:

107 General conduct in considering an application or proposal

Subject to this Act, in considering an application or proposal:
(a) the Authority isnot bound to act in aformal manner; and
(b) the Authority is not bound by the rules of evidence; and

(c) the Authority may inform itself on any matter in such manner
asit thinksfit; and

(d) the Authority may receive written or oral information or
submissions; and

(e) the Authority may consult with such persons asit thinks fit.

108 Authority may requirefurther information

(1) If the Authority needs more information:

(a) toenableit to assess an application and devel op the relevant
food regulatory measure, or the relevant variation of afood
regulatory measure; or

(b) to enableit to determine whether a charge fixed under
section 146 is payable to the Authority in relation to an
application;

the Authority may request the applicant to provide it with such
further information asis specified in the request within such
reasonable time as is specified in the request.

(2) If the applicant refuses or fails to comply with the request within
the period specified in the request, without reasonable excuse, the
application is taken to have been withdrawn. The Authority must
give written notice of that fact to the applicant.

(3) If an application is taken to have been withdrawn under
subsection (2) after public notice of the application is given under
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section 28, the Authority must give public notice that the
application is taken to have been withdrawn under subsection (2).

109 Period within which consider ation of applicationsfor standards
or variations must be completed

Applications must be considered within the consideration period

(1) If the Authority accepts an application under section 26 for the
development of a standard or the variation of a standard, the
Authority must complete the procedure that the Authority must,
under Subdivision C of Division 1, adopt in the consideration of
the application within the consideration period.

Consideration period

(2) The consideration period begins:

(@

(b)

(©

if an exclusive capturable commercial benefit would be
conferred on the applicant as aresult of the development of
the resulting standard or variation—on the day on which the
charge fixed under subparagraph 146(6)(b)(i) is paid or, if the
charge is payable in instalments, the first instalment is paid;
and

if the applicant elects to have the consideration of the
application expedited—on the day on which the charge fixed
under subparagraph 146(6)(b)(ii) is paid or, if the chargeis
payable in instalments, the first instalment is paid; and

in any other case, on the day on which the Authority begins
its assessment of the application under section 29.

(3) The consideration period ends 12 months after it begins or, if a
shorter period is prescribed, at the end of that shorter period.

Extension for consideration of new standard or major variation

(4) If the application is one to which Subdivision F of Division 1
applies (an application for the development of anew standard or a
major variation), the Authority may extend the consideration
period, if it isnot practicable for the general procedure, as
modified by that Subdivision, to be completed within the period
specified under subsections (2) and (3).
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(5) The maximum period for which an extension may be given under
subsection (4) is 6 months.

Sopping the clock

(6) If the Authority requests an applicant to provide it with further
information under section 108, the time taken by the applicant to
provide the information is not to be included in the consideration
period.

(7) If aninstalment of a charge fixed under section 146 is due, but not
paid, the time during which it remains unpaid is not to be included
in the consideration period.

(8) If an application is made to the Administrative Appeals Tribunal
for the review of a decision of the Authority made in connection
with the preparation of a draft standard or a draft variation of a
standard, the period beginning on the day on which the application
for review is made and ending on the day on which it isfinalised is
not to be included in the consideration period.

(9) If the Council notifies the Authority that it is formulating policy
guidelines for the purposes of paragraph 18(2)(e):

(a) the Authority may suspend its consideration of all
applications which, in the opinion of the Authority, would be
affected by the guidelines once formulated; and

(b) notify the applicants of the suspension, and the period of the
suspension.

(10) The suspension begins on the day on which the Authority is
notified by the Council and ends on the day on which:
(a) the Council notifies the Authority of the policy guidelines; or
(b) the Council natifies the Authority that it has decided not to
proceed with the policy guidelines; or

(c) aperiod of 18 months, beginning on the day on which the
Authority was notified under subsection (9), has elapsed.

(11) The period during which the consideration of the applicationis
suspended is not to be included in the consideration period.
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110 Rejecting an application or abandoning a proposal

Notice of rejection

(1) If the Authority rejects:

(a) an application for the devel opment or variation of afood
regulatory measure; or
(b) adraft food regulatory measure or a draft variation of afood
regulatory measure that results from such an application;
the Authority must comply with the notice requirements set out in
subsection (2).

(2) The natice requirements for the purposes of subsection (1) are as
follows:

(@) the Authority must give notice in writing of the rejection, and
the reasons for the rejection, to the applicant;

(b) if the Authority rejects the application after public noticeis
given under section 28, the Authority must give public notice
of the regjection, and the reasons for the rejection;

(c) if thergjection occurs after a draft food regulatory measure or
adraft variation of afood regulatory measure has been
prepared as aresult of the application—the Authority must
give notice in writing of the rejection to the Council.

Refund on rejection

(3) If the Authority rejects:
(@) an application for the development or variation of afood
regulatory measure; or
(b) adraft food regulatory measure or a draft variation of afood
regulatory measure that results from an application;
after the applicant has paid a charge fixed under section 146 in
relation to the application, the Authority must refund to the
applicant so much of the charge asis equivalent to the sum paid by
the applicant but not expended from the charge, calculated in
accordance with the regulations.

Notice of abandonment

(4) If the Authority abandons:
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(a) aproposal for the development of a standard or the variation
of astandard; or
(b) adraft food regulatory measure or a draft variation of afood
regulatory measure that results from such a proposal;
the Authority must comply with the notice requirements set out in
subsection (5).

(5) The natice requirements for the purposes of subsection (4) are as
follows:

(a) if the Authority abandons the proposal after public noticeis
given under section 58, the Authority must give public notice
of the abandonment, and the reasons for the abandonment;

(b) if the abandonment occurs after a draft food regulatory
measure or a draft variation of afood regulatory measure has
been prepared as a result of the proposal—the Authority must
give notice in writing of the abandonment to the Council.

111 Public hearings

(1) The Authority may, at the discretion of the Authority, conduct a
public hearing at any point during the consideration of an
application or proposal for the development or variation of afood
regulatory measure.

(2) If the consideration of an application or proposal includes a public
hearing, the Authority, having regard to the confidential nature of
any evidence or matter or for any other reason, may direct that any
part of the hearing be held in private and determine who may
attend.

(3) The Authority may give directions prohibiting or restricting the
publication of evidence given in the course of a public hearing or
the review or assessment of adraft food regulatory measure or a
draft variation of afood regulatory measure, whether in public or
in private, or of matters contained in documents produced in the
course of apublic hearing or the review or assessment of a draft
food regulatory measure or adraft variation of afood regulatory
measure.

(4) A direction under subsection (3) is hot alegidative instrument.
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112 Authority may rely on work or processes of other gover nment

(D

)

©)

(4)

©®)

(6)

(7)

agencies

The Authority may decide, in writing, not to do something that it is
required to do under this Part in relation to an application made
under section 22, or a proposal prepared under section 55, if the
Authority considers that doing the thing would be a duplication of
work already done, or a process aready gone through, by another
government agency.

If the decision relates to an application in relation to which public
notice has been given under section 28, the Authority must give
public notice of its decision.

If the decision relates to an application in relation to which public
notice has not, or not yet, been given under those sections, the
Authority must give notice of its decision to the applicant.

If the decision relates to a proposal in relation to which public
notice has been given under section 58, the Authority must give
public notice of its decision.

The public notice must:

(a) identify the government agency referred to in subsection (1);
and

(b) contain abrief statement of the work the agency has done or
the process it has gone through.

The regulations may make modifications of the provisions of this
Part, or specified provisions of this Part, asthey apply to the
application or proposal, to take account of the Authority’s decision.

In this section;

government agency means:
(@) aDepartment of State of:
(i) the Commonweadlth; or
(ii) aState or Territory; or
(iii) New Zeaand; or
(b) abody (whether incorporated or not) established by, or by a
law of:
(i) the Commonweadlth; or
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New application and proposal procedures Part 4

(ii) aState or Territory; or
(iii) New Zealand.

modifications includes additions, omissions and substitutions.
Divison 6—Other matters

113 Review of food regulatory measures

(1) The Authority may review afood regulatory measure at the request
of abody or person, or on its own initiative, in such manner as the
Authority considers appropriate.

(2) If the Council requests the Authority to review a standard:
(@) the Authority must review the standard; and
(b) subject to any directions under subsection (3), the Authority
may conduct the review in such manner as the Authority
considers appropriate.

(3) The Council may give to the Authority such directions as it thinks
fitin relation to the conduct of areview under subsection (2). Such
adirection is not alegidative instrument.

(4) 1If the Council requests the Authority to review a standard under
subsection (2), the Authority must complete that review:

(a) within 3 months after the request was made; or

(b) if the Council allows alonger period—within that longer
period.

(5) After completing areview under subsection (2), the Authority must
notify the Council of the result of the review.

(6) Assoon as practicable after the Authority has reviewed afood
regulatory measure under this section, it may prepare a proposal
for the development of afood regulatory measure in substitution
for the food regulatory measure that has been reviewed.

(7) If the Authority prepares a proposa under this section, this Part has
effect asif the proposal were a proposal under section 55.
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Schedule 1 New application and proposal procedures
Part 5 Application and transitional issues relating to Parts 1 and 4 of this Schedule

Part 5—Application and transitional issues relating
to Parts 1 and 4 of this Schedule

77 Application

The amendments made by Parts 1 and 4 of this Schedule apply in
relation to:

() applications made after a period of 3 months, beginning on
the day on which Part 4 of the Schedule commences, has
elapsed; and

(b) proposals prepared after a period of 3 months, beginning on
the day on which Part 4 of the Schedule commences, has
elapsed.

78 Annual reports

To avoid doubt, if, during afinancial year to which areport on the
Authority under section 9 of the Commonwealth Authorities and
Companies Act 1997 relates, the Authority considers:

(a) applications and proposals to which this Schedule does not
apply (earlier applications); and

(b) applications and proposals to which it does apply (later
applications);

the members must include in the report:

(c) inrelation to the earlier applications—particulars of the
matters mentioned in section 69 of the Food Standards
Australia New Zealand Act 1991, asin force immediately
before the commencement of Part 3 of this Schedule; and

(d) in relation to the later applications—particulars of the matters
mentioned in section 152 of that Act, asin force on
commencement of item 71 of this Schedule.
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High level health claims Schedule 2

Schedule 2—High level health claims

Food Sandards Australia New Zealand Act 1991

1 Subsection 4(1)
Insert:
High Level Health Claims Committee means a committee
established under subsection 118(1A) to give advice on

applications or proposals to make a high level health claims
variation.

2 Subsection 4(1)
Insert:

high level health claims variation means a variation, the only
effect of which isto make a changeto the list of high level health
claims, as defined for the purposes of the Nutrition, Health and
Related Claims Standard, that may be made under that standard.

3 Subsection 4(1)
Insert:

Nutrition, Health and Related Claims Standard means the
Nutrition, Health and Related Claims Standard as in force from
time to time, or any standard in force in substitution for that
standard.

4 Subsection 24(1)
After “under paragraph 26(1)(a)”, insert “or 47(1)(a)”.

5 Subsection 24(3)
After “under section 28", insert “or 51”.

6 Section 25
Before“The’, insert “(1)”.

7 After paragraph 25(b)
Insert:
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Schedule 2 High level health claims

(c) the application isone to which Subdivision G applies
(application for ahigh level health claims variation); or

8 At the end of section 25
Add:

Where an application for a high level health claims variation is
included in an application for a variation of another kind

(2) If aperson appliesfor ahigh level health claims variation and a
variation of another kind in asingle application, then, for the
purposes of this Act, the person is taken to have made an
application for ahigh level health claims variation and a separate
application for the other kind of variation.

9 At the end of Division 1 of Part 3
Add:

Subdivision G—Procedurefor certain variations of the
Nutrition, Health and Related Claims Standard

46 Application of Subdivision

This Subdivision appliesto an application if:
(a) the application is made for the variation of the Nutrition,
Health and Related Claims Standard; and
(b) thevariation sought is ahigh level health claims variation.

Note: If an application to vary the Nutrition, Health and Related Claims
Standard would not involve a change to the list of high level health
claims that may be made under the Standard, the general procedure
applies—see Subdivisions D, E and F.

47 Accepting the application

(1) The Authority must, within 15 business days after the application
is given to the Authority:

(a) accept the application; or
(b) reject the application.

(2) Indetermining whether to accept or reject the application, the
Authority must have regard to the following matters:
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(&) whether the application complies with subsection 22(2);

(b) whether the application is so similar to a previous application
or proposal for ahigh level health claims variation that it
ought to be rejected;

(c) any other relevant matter.

(3) If an application is rejected because it does not comply with
subsection 22(2), the application must be disregarded for the
purposes of determining whether alater application or proposal for
the variation of the standard is so similar to a previous application
or proposal that the later application ought to be rejected.

48 Notice of acceptance

(1) If the Authority accepts the application, the Authority must notify
the applicant immediately in writing:
(a) that the application has been accepted; and
(b) in the case of an applicant who has applied for the variation
of astandard and on whom an exclusive capturable
commercial benefit would be conferred if the standard were
made or varied in the manner sought in the application:

(i) that the applicant must pay the charge fixed under
subparagraph 146(6)(b)(i) or, if the charge is payablein
instalments, the first instalment of the charge, within 20
business days after the notification is given; and

(ii) that the application will be regjected if the charge, or the
first instalment of the charge, is not paid within that
period; and

(c) inany other case—that the applicant may, if the applicant
elects to have the consideration of the application expedited,
pay the charge fixed under subparagraph 146(6)(b)(ii) or, if
the charge is payable in instalments, the first instalment of
the charge.

(2) The Authority must give notice in writing to the applicant:
(@) identifying the procedure that the Authority will adopt in
considering the application; and
(b) indicating when the Authority proposes to undertake the key
stepsin the procedure;
within:
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(c) if the applicant pays a charge, or the first instalment of a
charge, mentioned in paragraph (1)(b) within the period
mentioned in that paragraph—>5 business days after that
payment; or

(d) if the applicant pays a charge, or the first instalment of a
charge, mentioned in paragraph (1)(c), within 20 business
days after notice is given to the applicant under
subsection (1) (the early payment period)—>5 business days
after that payment; or

(e) inany other case—within 25 business days after noticeis
given to the applicant under subsection (1).

(3) If the applicant pays a charge, or the first instalment of a charge,
mentioned in paragraph (1)(c) after the end of the early payment
period, the Authority must, within 5 business days after that
payment, again give the applicant notice of the matters mentioned
in subsection (2), including an update on when the Authority now
proposes to undertake the key stepsin the procedure.

49 Notice of the application to expert committee and Food
Regulation Standing Committee

(1) If the Authority accepts the application, the Authority must also
give natice of the matters mentioned in subsection (2) to:

(@) the High Level Health Claims Committee established for the
purpose of making recommendations on the application, or
applications of that kind; and

(b) the Food Regulation Standing Committee.

Content of notice

(2) The notice must:

(a) statethat the Authority has received an application for ahigh
level health claims variation; and

(b) state the date on which the application was received by the
Authority; and

(c) statethe name of the applicant; and
(d) give asummary of the application; and
(e) statethat the Authority has accepted the application; and

(f) identify the procedure that the Authority will adopt in
considering the application; and
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(g) indicate when the Authority proposes to undertake the key
stepsin that procedure.

Period within which notice must be given

(3) The notice must be given:

(a) if the applicant pays a charge, or the first instalment of a
charge, mentioned in subparagraph 48(1)(b)(i) within the
period mentioned in that subparagraph—within 5 business
days after that payment; or

(b) if the applicant pays a charge mentioned in paragraph
48(1)(c) within 20 business days after notice is given to the
applicant under section 48 (the early payment period)—
within 5 business days after that payment; or

(c) in any other case—within 25 business days after notice is
given to the applicant under section 48.

Exclusive capturable commercial benefit—fee not paid

(4) If an applicant:
(8 who appliesfor ahigh level health claims variation; and
(b) onwhom an exclusive capturable commercial benefit would
be conferred if the standard were made or varied in the
manner sought in the application;

does not pay the charge, or the first instalment of the charge,
mentioned in subparagraph 48(1)(b)(i) within the period mentioned
in that subparagraph:

(c) the Authority must reject the application; and

(d) the Authority need not give notice under this section.

Fee to expedite consideration paid after early payment period

(5) If an applicant pays a charge, or the first instalment of a charge,
mentioned in paragraph 48(1)(c) after the end of the early payment
period, the Authority must, within 5 business days after that
payment, again give public notice of the matters mentioned in
subsection (2), including an update on when the Authority now
proposes to undertake the key steps in the procedure.
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50 Considering the application

(1) The Authority must consider whether to approve a draft high level
health claims variation.

(2) Before approving such a draft variation, the Authority must:

(a) be satisfied that the approval of the draft variation will meet
the following objectives:

(i) the protection of public health and safety;

(ii) the provision of adequate information relating to food to
enable consumers to make informed choices;

(iii) the prevention of misleading or deceptive conduct; and

(b) assessthe draft variation against the criteria set out in the
Nutrition, Health and Related Claims Standard in relation to
high level health claims, taking into account any
recommendations made by the High Level Health Claims
Committee in relation to the draft variation or the application
that resulted in the draft variation; and

(c) takeinto account any submission made on behalf of a
jurisdiction represented on the Food Regulation Standing
Committee in relation to the draft variation or the application
that resulted in the draft variation; and

(d) if the applicant has elected that the Authority give public
notice under section 51 calling for submissions, consider all
submissions made during the submission period.

3 If:
(a) the Authority prepares a draft high level health claims
variation; and
(b) thedraft variation differs from that sought in the application
asaresult of which it was prepared, or was not sought in the
application at al;
the Authority must give the applicant notice in writing of that fact
and, if the applicant has elected that the Authority give public
notice calling for submissions under section 51, state in the notice
that the Authority will call for submissions for the purpose of
assessing the draft variation.

(4) The Authority must not give public notice calling for submissions
under section 51 within 10 business days immediately after notice
is given under subsection (3) of this section.
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51 Calling for submissions

(1) When applying for ahigh level health claims variation, the
applicant may elect to have the Authority give public notice under
this section calling for submissions.

(2) If the applicant has made an election under subsection (1), the
Authority must give public notice of the matters mentioned in
subsection (3).

(3) The notice must:

(a) state that the Authority has prepared a draft high level health
claims variation; and

(b) include a copy of the draft variation, or state how a copy of
the draft variation can be obtained; and

(c) cal for written submissions, for the purpose of the
Authority’ s consideration of the draft variation, to be given to
the Authority within the period specified in the notice (the
submission period).

52 Approvingthedraft variation in relation to high level health
claims

(1) After considering whether to approve a draft high level health
claims variation and, if notice calling for submissionsis given
under section 51, after the submission period, the Authority must:

(a) do one of the following:
(i) approve the draft high level health claims variation;
(ii) reject the draft high level health claims variation; and

(b) prepare areport under this section.

Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraph (a)—see section 150.
(2) The report must include each of the following:
(a) thereasonsfor initially accepting the application;
(b) asummary of the recommendations (if any) of the High

Level Heath Claims Committee in relation to the application
and each draft variation that resulted from the application;

(c) asummary of the submissions (if any) made by members of
the Food Regulation Standing Committee in relation to the
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application and each draft variation that resulted from the
application;

(d) asummary of the submissions (if any) received by the
Authority within the submission period in responseto a
notice under section 51, if such notice was given;

(e) the Authority’ s response to the issuesraised in those
submissions;

(f) the Authority’ s reasons for approving the draft variation or
rejecting the application.

53 Notifying the Council

(1) If the Authority approves a draft high level health claims variation,
the Authority must, within 10 business days after the approval:

(@) givethe Council:
(i) awritten notification of the approval; and

(if) acopy of the report prepared by the Authority under
section 52; and

(b) if submissionswere called for under section 51—gjive public
notice of the decision.

(2) If the Authority has notified the Council under subsection (1), the
Council may direct the Authority to give the Council such
information as the Council reasonably requires for the purpose of
assisting the Council to make a decision about the draft under
Division 3.

Note: The process followed by the Council after receiving notification under
this section is set out in Division 3.

10 Subsection 56(2)
After “under section 58", insert “ or 77”.

11 After paragraph 57(b)

Insert:

(c) the proposal is oneto which Subdivision G applies (proposal
for ahigh level health claims variation); or

12 After Subdivision F of Division 2 of Part 3
Add:
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Subdivision G—Procedurefor certain variations of the
Nutrition, Health and Related Claims Standard

74 Application of Subdivision

This Subdivision applies to a proposd if:
(a) the proposal isfor the variation of the Nutrition, Health and
Related Claims Standard; and
(b) the variation proposed is a high level health claims variation.

Note: If aproposal to vary the Nutrition, Health and Related Claims
Standard would not involve a change to the list of high level health
claims that may be made under the Standard, the general procedure
applies—see Subdivisions D, E and F.

75 Notice of the proposal

(1) The Authority must give public notice of the matters mentioned in
subsection (3).

(2) The Authority must also give notice of the matters mentioned in
subsection (3) to:
(@) the High Level Health Claims Committee established for the
purpose of making recommendations on the proposal, or
proposals of that kind; and

(b) the Food Regulation Standing Committee.

(3) The notice must:

(a) state that the Authority proposes to make a high level health
claims variation; and

(b) give asummary of the proposal; and

(c) identify the procedure that the Authority will adopt in
considering the proposal; and

(d) indicate when the Authority proposes to undertake the key
stepsin that procedure.

76 Considering the proposal

(1) The Authority must consider whether to approve a draft high level
health claims variation.

(2) Before approving such adraft variation, the Authority must:
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(a) be satisfied that the approval of the draft variation will meet
the following objectives:

(i) the protection of public health and safety;

(ii) the provision of adequate information relating to food to
enable consumers to make informed choices;
(iii) the prevention of misleading or deceptive conduct; and
(b) assessthe draft variation against the criteria set out in the
Nutrition, Health and Related Claims Standard in relation to
high level health claims, taking into account any
recommendations made by the High Level Health Claims
Committee in relation to the draft variation or the proposal
that resulted in the draft variation; and
(c) takeinto account any submission made on behalf of a
jurisdiction represented on the Food Regulation Standing
Committee in relation to the draft variation or the proposal
that resulted in the draft variation; and

(d) all submissions made during the submission period.

77 Calling for submissions

(1) The Authority must give public notice of the matters mentioned in
subsection (3) before ahigh level health claims variation is
approved as aresult of a proposal.

(2) The Authority must also give notice of the matters mentioned in
subsection (3) to the Food Regulation Standing Committee before
ahigh level health claims variation is approved.

(3) The notice must:

(a) statethat the Authority has prepared a draft high level health
clams variation; and

(b) include acopy of the draft variation, or state how a copy of
the draft variation can be obtained; and

(c) call for written submissions, for the purpose of the
Authority’ s consideration of the draft variation, to be given to
the Authority within the period specified in the notice (the
submission period).
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78 Approving thedraft variation in relation to high level health
claims

(1) After the submission period, the Authority must:
(a) do one of the following:
(i) approve adraft high level health claims variation;
(ii) abandon the proposal to vary thelist; and
(b) prepare areport under this section.

Note: The Board must not delegate its powers to act on behalf of the
Authority under paragraph (a)—see section 150.

(2) Thereport must include each of the following:
() thereasonsfor initially preparing the proposal;
(b) asummary of the recommendations (if any) of the High
Level Health Claims Committee in relation to the proposal
and each draft variation that resulted from the proposal;

(c) asummary of the submissions (if any) made by members of
the Food Regulation Standing Committee in relation to the
proposal and each draft variation that resulted from the
proposal;

(d) asummary of the submissions (if any) received by the
Authority within the submission period in response to a
notice under section 77,

(e) the Authority’s response to the issues raised in those
recommendations and submissions;

(f) the Authority’sreasons for approving the draft variation or
abandoning the proposal.

79 Notifying the Council

(2) If the Authority approves adraft high level health claims variation,
the Authority must, within 10 business days after the approval:

(a) givethe Council:
(i) awritten notification of the approval; and
(ii) acopy of the report prepared by the Authority under
section 78; and
(b) if submissions were called for under section 77—qgive public
notice of the decision.
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(2) If the Authority has notified the Council under subsection (1), the
Council may direct the Authority to give the Council such
information as the Council reasonably requires for the purpose of
assisting the Council to make a decision about the draft under
Division 3.

Note: The process followed by the Council after receiving notification under
this section is set out in Division 3.

Subsection 84(1)
Omit “under section 34, 41, 64 or 69", substitute “under section 34, 41,

53, 64,69 or 79".
Paragraph 95(6)(a)
Omit “F”, substitute “G”.

Subsection 108(3)
After “under section 28", insert “or 51”.

Subsection 109(1)
After “under section 26", insert “or 47”.

Paragraph 110(2)(b)
After “under section 28", insert “or 51”.

Paragraph 110(5)(a)
After “under section 58", insert “or 77”.

At the end of subsection 111(1)

Add “, other than an application for a high level health claims
variation”.

Subsection 112(2)
After “under section 28", insert “or 51”.

Subsection 112(4)
After “under section 58", insert “or 77”.

After subsection 118(1)
Insert:

84
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(1A) The Board may establish such committees as it thinks fit to make
recommendations on applications or proposals for a high level
health claims variation.

(1B) The Authority must not consider an application or proposal for a
high level health claim variation, unless a committee is established
to consider the application or proposal, or applications or proposals
of that kind.

Subsection 118(4)
After “(1),”, insert “(1A),”.

After paragraph 129(3)(c)
Insert:
(d) paragraph 52(1)(a); or

After paragraph 129(3)(g)
Insert:
(h) paragraph 78(1)(a); or

After subparagraph 143(1)(a)(ii)
Insert:
(iii) adecision by the Authority under paragraph 47(1)(b) to
reject an application, other than a decision to reject the

application because it does not comply with subsection
22(2); or

After paragraph 150(1)(c)
Insert:
(d) paragraph 52(1)(a); or

After paragraph 150(1)(g)
Insert:
(h) paragraph 78(1)(a); or

After paragraph 152(c)

Insert:

(d) the number of applications that were considered under
Subdivision G of Division 1 of Part 3 during that year; and
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30 Paragraph 152(o)
Omit“, F’, substitute “, F, G”".

31 Paragraph 152(p)
Repeal the paragraph, substitute:
(p) the average number of days that have elapsed:

(i) between the preparation of a proposal under section 55
to which Subdivision G of Division 1 of Part 3 does not
apply and the commencement of the assessment of the
proposal under section 59; and

(ii) between the preparation of a proposal under section 81
and the commencement of the assessment of the
proposal under section 59; and

32 Subparagraph 152(t)(ii)
Repeal the subparagraph, substitute:
(i) section41;
(iii) section 52; and
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Amendments Part 1

Schedule 3—Council review of approved draft
standards

Part 1—Amendments

Food Sandards Australia New Zealand Act 1991

1 Subsection 33(1) (note)
Omit “Note”, substitute “Note 1”.

2 At the end of subsection 33(1)
Add:

Note2:  Thedraft does not take effect except in accordance with a notice
under section 92—see section 93.

3 Subsection 63(1)(note)
Omit “Note”, substitute “Note 1”.

4 At the end of subsection 63(1)
Add:
Note2:  The draft does not take effect except in accordance with a notice
under section 93.
5 Division 3 of Part 3
Repeal the Division, substitute:

Division 3—Council review of draft standards and dr aft
variations of standards

84 Council may request areview

(1) If the Authority notifies the Council under section 34, 41, 64 or 69
that the Authority has approved a draft standard or draft variation
(with or without amendments), the Council must, within 60 days
after the notification:

() request the Authority to review the draft; or
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(b) inform the Authority that the Council does not intend to
reguest the Authority to review the draft.

(2) Inexercising its powers under this section in relation to a draft
standard or variation, the Council must comply with:
(a) the Food Regulation Agreement; and
(b) the Australia New Zealand Joint Food Standards Agreement.

85 Review not requested

If the Council informs the Authority under paragraph 84(1)(b) that
the Council does not intend to request the Authority to review a
draft standard or draft variation then, as soon as practicable, the
Authority must comply with the publication requirements set out in
section 92.

86 Review requested

(1) If the Council requests the Authority to review a draft standard or
draft variation, the Council must inform the Authority of the
Council’ s concerns with the draft.

(2) The Council may give to the Authority such directions as it thinks
fit in relation to the conduct of areview of adraft standard or draft
variation.

(3) A direction under subsection (2) is not alegidative instrument.

87 Authority to respond to request

(1) If the Council reguests the Authority to review adraft standard or
draft variation:

(a) areview isto be conducted, subject to any directions given
under subsection 86(2), in such manner as the Authority
considers appropriate; and

(b) the Authority must complete the review, and make a decision
under subsection (2):

(i) within 3 months after the request was made; or
(it) if the Council allows alonger period—within that
longer period.
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(2) After completing areview under this section of a draft standard or
draft variation, the Authority must:

(@) decidetore-affirm its approval of the draft; or

(b) decideto re-affirmits approval of the draft, subject to such
amendments as the Authority considers necessary; or

(c) decideto withdraw its approval of the draft.

Note: The Board must not delegate its powers to act on behalf of the
Authority under this subsection—see section 150.

(3) The Authority must give to the Council, within 10 business days of
making its decision:
(a) written notice of the terms of the Authority’ s decision; and
(b) the Authority’s reasons for making that decision.

88 Council may amend or reject draft after review

(1) If the Authority notifies the Council of a decision made under
paragraph 87(2)(a) or (b), the Council must, within 60 days after
the notification:

(@) inform the Authority that the Council does not intend to
amend or reject the draft; or

(b) by written instrument, amend the draft; or
(c) reject the draft.

(2) Aninstrument made under paragraph (1)(b) is not alegislative
instrument.

89 Council doesnot intend to amend or reject the draft

If the Council informs the Authority under paragraph 88(1)(a) that
it does not intend to amend or reject a draft standard or draft
variation then, as soon as practicable, the Authority must comply
with the publication requirements set out in section 92.

90 Council amendsthedraft

(1) Before amending adraft standard or draft variation under
paragraph 88(1)(b), the Council must give the Authority an
opportunity to submit to the Council a draft of the text of the
amendment.
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(2) Assoon as practicable after the Council decides to amend a draft
standard or draft variation, the Council must inform the Authority
that the Council has amended the draft, and give the Authority a
copy of the amended draft.

(3) The Authority must, as soon as practicable after being informed of
the amendment, comply with the publication requirements set out
in section 92.

91 Council regectsthedraft

If the Council decidesto reject a draft standard or draft variation
under paragraph 88(1)(c), the Council must:

(a) prepare anotice setting out that decision and reasons for that
decision; and
(b) givethe Authority a copy of the notice; and
(c) publish acopy of the notice:
(i) onthe Internet; and
(ii) inagenerally circulating newspaper, in each State or
Territory and in New Zeaand.

92 Publication requirements

The publication requirements for the purposes of sections 85 and
89 and subsection 90(3) are asfollows:

(a) the Authority must prepare a notice stating that the draft or
amended draft, as the case requires, is to come into effect on
aday specified in the notice;

(b) the Authority must cause a copy of the notice to be
published:
(i) inthe Gazette; and
(ii) inthe New Zealand Gazette; and
(iii) inageneraly circulating newspaper, in each State or
Territory and in New Zealand;

together with information about where a copy of the draft or
amended draft may be obtained or inspected;

(c) the Authority must make a copy of:
(i) thenotice; and
(if) thetext of the draft or the amended draft;
available for inspection by the public;
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(d) the Authority must publish on the Authority’s Internet site a
copy of:

(i) the notice; and
(ii) thetext of the draft or the amended draft.

93 When a standard or variation takes effect

A standard, or variation of a standard, takes effect on the day
specified in the notice given under section 92.

94 Standardsarelegidative instruments, but not subject to
disallowance or sunsetting

A standard, or avariation of a standard, in relation to which a
notice is published under section 92 is alegidative instrument, but
section 42 and Part 6 of the Legidlative Instruments Act 2003 do
not apply to the standard or variation.

6 Section 105
Repeal the section.

7 Subsection 106(1)
Omit “, after asecond review,”.

8 Paragraph 129(3)(i)
Repeal the paragraph, substitute:
(i) subsection 87(2); or

9 Paragraph 150(1)(i)
Repeal the paragraph, substitute:
(i) subsection 87(2); or
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Part 2—Further amendment of section 84

Food Sandards Australia New Zealand 1991

10 Subsection 84(1)

Omit “under section 34, 41, 64 or 69", substitute “under section 34, 41,
53,64, 69 or 79".
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