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FISHERIESLEGISLATION AMENDMENT (NEW
GOVERNANCE ARRANGEMENTSFOR THE AUSTRALIAN
FISHERIESMANAGEMENT AUTHORITY AND OTHER
MATTERS) BILL 2008

General Outline

The Fisheries Legislation Amendment (New Governance Arrangements for the
Australian Fisheries Management Authority and Other Matters) Bill 2008 (the Bill)
will amend the Fisheries Administration Act 1991 (the FA Act), the Fisheries
Management Act 1991 (the FM Act) and make consequential amendments to the
Torres Strait Fisheries Act 1984 (TSF Act) and the Migration Act 1958.

The Bill improves governance of the Australian Fisheries Management Authority
(AFMA) and ensures that measures to combat illegal, unregulated and unreported
(TUU) fishing are tightened and strengthened, that they are consistent with the
objectives of the FM Act and the TSF Act, and that they comply with the international
agreements that Australia has ratified.

Schedule 1 of the Bill changes AFMA’ s accountability to government and putsin
place new governance arrangements. The changes result from the review of AFMA in
accordance with processes set out in the Uhrig Review of the Corporate Governance
of Statutory Authorities and Office Holders of June 2003 (the Uhrig Review) and the
“Governance Arrangements for Australian Government Bodies” document issued by
the then Department of Finance and Administration in August 2005. Separate changes
will also enable AFMA to become a prescribed agency under the Financial
Management and Accountability Act 1997 and a statutory agency under the Public
Service Act 1999 (PS Act).

The key changesto AFMA relate to five areas.

First, the Bill removes the AFMA directors, including the government director. A new
commission will be established. The commission will have a chairperson and no more
than eight other commissioners, including the CEO. The CEO will replace the
position of the managing director. The CEO will be acommissioner and could be the
chairperson. Neither the commission nor the CEO will be part of AFMA (as it exists
as abody corporate). However, the commission and the CEO will be responsible for
performing and exercising the functions and powers of AFMA under the FA Act.

Second, the Bill makes the Commission responsible for acting on AFMA’s behalf in
matters relating to domestic fisheries management.

Third, the Bill makes the CEO solely responsible for AFMA’ s foreign compliance
activities, subject to direction from the Minister. Making the CEO report directly to
the Minister on such matters rather than to the commission acknowledges the need for
direct ministerial oversight of activities that may have foreign policy implications and
that are an integrated part of Australia’ s border protection operations.

Fourth, the Bill provides for new eligibility criteriaand conflicts of interest disclosure
and reporting requirements for the commissioners. The commission will comprise
persons with asimilar range of skills and expertise to those currently specified for
AFMA directors. However, minimising the potential for conflicts of interest amongst
commissioners is an important part of the reforms. As noted in the Uhrig Review,



independence and objectivity are important attributes for good governance. Therefore,
whileit is possible to manage conflicts of interest, it is preferable to minimise the
circumstances in which they could arise.

With thisin mind, the Bill will establish eligibility criteriato exclude anyone who
holds, or is an executive officer or mgjority shareholder in a company which holds, a
Commonwealth concession, permit or licence or anyone who holds an executive
position in afishing industry association from being appointed as a commissioner.
These requirements are strengthened by more detailed requirements to disclosure and
report conflicts of interest prior to and following appointment as a commissioner.

Finally, the Bill removes statutory provisions for the selection procedure for
commissioners. The current legislative selection process has proven to be time
consuming, expensive and inflexible in some instances. The selection of the
commissioners will now occur by an administrative process, in accordance with
government policies on merit-based selection of statutory office holders.

In addition, as afunction of transferring AFMA operations to governance under the
Financial Management and Accountability Act 1997 and the PS Act, the CEO will
have sole responsibility for AFMA’ s financial and human resource management.
Section 44 of the Financial Management and Accountability Act 1997 requires that
CEOs manage resources in away that promotes their proper use.

The amendments will have minimal or no impact on the day-to-day operations of
AFMA, Commonwealth fishers or stakeholders. AFMA will retain the existing
objectives and functions conferred by legislation. AFMA’s management of domestic
fisheries and engagement with fishers and commercial fishing industry organisations
will aso belittle affected. Fisheries management will still be enhanced by
consultative decision-making through management advisory committees and resource
assessment groups.

The Bill also amends Australia s fisheries legislation to strengthen the government’s
ability to combat 1UU fishing and fulfil Australia’s responsibilities and obligations
under international law and agreements.

The FM Act and the TSF Act provide the statutory framework for managing
Commonwealth fisheries as well as mechanismsto deter illegal foreign fishing. The
FM Act includes obligations that foreign fishing vesselsin the Australian Fishing
Zone (AFZ) must comply with, and they give effect to Australia s international
obligations, including those under regional fisheries management organisations, such
as the Western and Central Pacific Fisheries Commission (WCPFC). The FM Act also
covers the operation of Australian and other boats in high seas areas.

The remaining three schedules of the Bill provide for changes to these arrangements.

Schedule 2 of the Bill amends requirements in the FM Act and the TSF Act relating to
foreign boats transiting through the AFZ. Current provisions require foreign boats
equipped with fishing equipment, such as nets and traps, to have the fishing gear
stored and secured whilst travelling through the AFZ. The Bill requires foreign
fishing vesselsto stow their equipment in a manner which does not alow for fishing
gear to be readily deployed. Thiswill make it more difficult for them to engage in
illegal fishing in Australia’s fishing zone.

Schedule 3 of the Bill restructures and strengthens the enforcement framework of the
FM Act to enhance Australia s ability to give effect to rights and obligations under
international law in relation to the conservation and management of fish stocks and



marine living resources. The amendments will enable Australia to enforce compliance
with measures adopted by international fisheries management organisations and
arrangements and to implement obligations under the Agreement for the

I mplementation of the Provisions of the United Nations Convention on the Law of the
Sea of 10 December 1982 relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks (UNFSA).

Australia participates in a number of international fisheries management organisations
and arrangements established to manage and conserve the fish stocks and marine
living resources of the high seas. Australia has agreed to implement and enforce
conservation and management measures in accord with decisions made by these
organisations. In the case of the Commission for the Conservation of Antarctic
Marine Living Resources (CCAMLR) and the WCPFC, this includes measures for the
boarding and inspection of vesselsto verify compliance with agreed fisheries
management measures.

Australia, as a party to UNFSA, has rights and obligations under international law to
ensure compliance by, and take enforcement action againgt, the vessels of any party to
UNFSA in relation to measures agreed by international fisheries management
organisations responsible for straddling or highly migratory fish stocks.

Schedule 3 of the Bill will aso enable Australiato give effect to its ability, under
international law, to take enforcement action against any foreign vessel contravening
international fisheries management measures where such action is authorised by the
country to which the vessel is flagged. Such authorisation could be given on an ad hoc
basis or on the basis of a standing agreement or arrangement.

The FM Act currently contains surveillance and enforcement powers, including
powers for officersto exercise in relation to the boarding and inspection of
Australian-flagged boats, foreign-flagged boats and boats in the AFZ. Sections 87A to
87F of the FM Act currently give effect to Australia’ s enforcement powers under
UNFSA, so officers can board and inspect boats flagged to parties to UNFSA that are
operating in the AFZ or on the high seas. These powers do not extend to the boarding
and inspection of foreign boats beyond the AFZ under regimes of international
fisheries management organisations. In addition, there is no provision under the
current legislation for the exercise of powers on foreign boats beyond the AFZ on the
basis of ad hoc or standing consent given by the flag country.

The FM Act currently contains a range of offences beyond the AFZ. These offences
relate to the breach of international fisheries management measuresin relation to fish
stocks managed by the WCPFC or fish stocks covered by UNFSA. The amendments
provide for an improved scheme of offences for contravening agreed conservation and
management measures or for fishing without authorisation. Thiswill enable the
exercise of enforcement powers by officers and allow for the prosecution of offences,
applicable to both Australian nationals (persons and corporations) and foreigners.

Schedule 4 the Bill provides for enforcement measures against boats supporting

illegal fishing in the AFZ. These amendments clarify the ability of fisheries officersto
exercise powers under section 84 of the FM Act outside the AFZ, including in the
waters of other countries' exclusive economic zones, following a pursuit of a boat that
was in the AFZ or that has been providing support to foreign boats fishing illegaly in
the AFZ. This applies to both Australian and foreign boats which are supporting
foreign boatsin the AFZ.



Financial Impact Statement

The amendments are not expected to involve significant additional administrative
costs to the Australian Government.

The amendmentsto AFMA’ s governance arrangements will not reduce the net
funding of AFMA or its cash reserves. Changesto AFMA’ stax liabilities will save
AFMA approximately $900,000 per annum. According to AFMA’ s cost-recovery
policy, some of these savings will be passed on to fishers through reduced annual
levies. AFMA estimates that the additional reporting requirements placed on AFMA
by the Financial Management and Accountability Act 1997 and the PS Act will cost it
$250,000 annualy.

There are no known direct additional financial implicationsinvolved in the
amendmentsto deter IUU fishing. AFMA will fund the costs of any additional
apprehensions or prosecutions as a result of these amendments from within its
existing compliance budget for the foreseeable future.



Notes on Clauses
Clause 1: Short title

Clause 1 provides for the Act to be cited as the Fisheries Legislation Amendment
(New Governance Arrangements for the Australian Fisheries Management Authority
and Other Matters) Act 2008.

Clause 2: Commencement
Clause 2 provides for the commencement of the Act.

Subclause 2(1) provides that each provision of the Act specified in column 1 of the
table set out in the subclause commences, or is taken to have commenced, in
accordance with column 2 of the table. Any other statement in column 2 has effect
according to its terms.

The note at the end of the table explains that the table relates only to the provisions of
the Act as originally passed by both Houses of the Parliament and assented to.

Subclause 2(2) provides that column 3 of the table contains additional information
that is not part of the Act. It also clarifies that information in column 3 may be added
or edited in any published version of the Act.

Sections 1 to 3 and anything in the Act not elsewhere covered by the tablein
subclause 2(1) are taken to have commenced on the day on which that Act received
the Royal Assent.

The itemsin Schedule 1 to the Bill, which change the governance arrangements of
AFMA, commence on 1 July 2008.

The items in Schedules 2 and 4 to the Bill relate to the new requirements for the
stowage of equipment by foreign boats and enforcement measures against boats
supporting illegal fishing in the AFZ. The commencement of these itemsis on the
28th day after the day on which the Act receives Royal Assent. The delay is consistent
with criminal law policy that offence-related provisions commence at |least 28 days
after Royal Assent.

The items in Schedule 3 to the Bill commence on Proclamation. If the provisions are
not proclaimed, such provisions will commence ayear and a day after the Act
receives Royal Assent. Thisdelay isto allow time for the necessary regulations
underpinning those items to be prepared and put in place. Without these regulations,
the provisions have no practical effect.

Clause 3: Schedule(s)

Clause 3 provides that each Act specified in a Schedule to the Bill is amended or
repealed as set out in the applicable items in the Schedule and any other itemin a
Schedule has effect according to its terms.



Schedule 1: New Governance arrangementsfor AFMA
Part 1. Amendments
Fisheries Administration Act 1991

Item 1. Subsection 4(1)

Thisitem inserts the definition of AFMA staff member. Staff will be employed by the
Commonwealth and engaged under the PS Act by the chief executive officer. Staff
will not be employed by AFMA itself.

Item 2: Subsection 4(1)

Thisitem inserts adefinition of Australian fishing zone which is the same as the
definition of Australian fishing zonein the FM Act.

Item 3: Subsection 4(1) (definition of borrowing)

This item repeal s the definition of borrowing. Item 72 repeals AFMA’ s power to
borrow money.

I tem 4: Subsection 4(1)

Thisitem inserts a definition of a CEO. The position of the CEO is created under
subsection 10B(1) of the FA Act.

Item 5: Subsection 4(1)

Thisitem inserts a definition of a Commission. The Commission is established under
subsection 10B(1) of the FA Act.

Item 6: Subsection 4(1)

This item inserts a definition of a commissioner. The Commission, established under
subsection 10B(1) of the FA Act, consists of commissioners.

Item 7: Subsection 4(1) (definition of director)
This item repeal s the definition of a director as the position is abolished by Item 26.

Item 8: Subsection 4(1)

This item defines domestic fisheries management functions and powers for the
purpose of distributing the powers of AFMA between the CEO and the Commission
under Section 10B of the FA Act.

Item 9: Subsection 4(1) (definition of Finance Minister)

Thisitem repeals the definition of Finance Minister. The term isredundant asit isno
longer used in the FA Act. Item 72 repeals AFMA’ s power to borrow money and the
Finance Minister’s authority to delegate related powers to an official.

Item 10: Subsection 4(1)

Thisitem inserts adefinition of fishing concession which is the same as the definition
of fishing concession in the FM Act. Thisis a consequential amendment resulting
from éligibility criteriain paragraph 12(3)(b) in Item 26.

Item 11: Subsection 4(1)



The definition of aforeign boat is inserted which is the same as the definition of a
foreign boat in the FM Act. Thisis a consequential amendment resulting from the
definition of domestic fisheries management functions and powers being inserted into
the FA Act. Refer toitem 12.

Item 12: Subsection 4(1)

This item defines foreign compliance functions and powers for the purpose of
distributing the powers of AFMA between the CEO and the Commission under
Section 10B of the FA Act.

Item 13: Subsection 4(1) (definition of Ministerial Council)

Thisitem repeals the definition of *Ministerial Council’. The term is redundant. The
Ministerial Council was responsible for nominating one person to the Minister for
appointment to the AFMA Selection Committee. All provisionsin the FA Act which
relate to the AFMA Selection Committee and the nomination and selection process
for directors are repealed by Item 57.

[tem 14: Subsection 4(1) (definition of nominated director)

Thisitem repeals the definition of a nominated director as the position of adirector is
abolished by Item 26.

Item 15: Subsection 4(1)

Thisitem inserts adefinition of a part-time commissioner created by subsection 12(1)
of the FA Act. Under subsection 11 of the FA Act, the part-time commissioners
include the Chairperson and will be part of the Commission.

Item 16: Subsection 4(1)

A definition of a port permit isinserted which is the same as the definition of a port
permit in the FM Act. Thisis aconsequential anendment resulting from the definition
of domestic fisheries management functions and powers being inserted into the FA
Act. Refer to item 12.

Item 17: Subsection 4(1) (definition of Presiding Member)

Thisitem repeals the definition of ‘Presiding Member’. The term is redundant. The
Presiding Member established the AFMA Selection Committee to nominate persons
for appointment as a nominated director of AFMA. All provisionsin the FA Act
relating to the Presiding Member and AFMA Selection Committee and the
nomination and selection process for directors are repealed by Item 57.

Item 18: Subsection 4(1)(before the note)

A definition of a scientific permit isinserted which is the same as the definition of a
scientific permit in the FM Act. Thisis a consequential amendment resulting from the
definition of domestic fisheries management functions and powers being inserted into
the FA Act. Refer to item 12.

Item 19: Subsection 4(1) (definition of Selection Committee)

Thisitem repeals the definition of Selection Committee. The term is redundant. All
provisionsin the FA Act relating to the AFMA Selection Committee and the
nomination and selection process for directors are repealed by Item 57.



Item 20: Subsection 7(1) (note)

Thisis aconsequential amendment to remove the note, which is redundant. Once
AFMA isaprescribed agency under the Financial Management and Accountability
Act 1991, it will no longer be regulated by the Commonwealth Authorities and
Companies Act 1997.

Item 21: Subsection 8(2)

Thisitem amends and restricts AFMA’ s powers under subsection 8(2). It clarifies that
AFMA no longer has the power to acquire, hold or dispose of real or personal
property, to enter into contracts or to lease land or buildingsin its own right. This
change isrequired as a consequence of the application of the Financial Management
and Accountability Act 1997 to AFMA.

Item 22: Subsection 9(1)

Thisitem is aconsequential amendment resulting from subsection 9(2) being repealed
by item 23. It removes the number 1 from the classification of the first sub-paragraph
of section 9.

I tem 23: Subsection 9(2)

This item repeal's subsection 9(2). Once AFMA becomes a prescribed agency under
the Financial Management and Accountability Act 1997, the CEO will be responsible
for managing AFMA’ s resources on behalf of the Commonwealth. Under subsection
8(2) in Item 21 AFMA will no longer have the power to acquire, hold and dispose of
real or personal property or enter into contracts.

Item 24: Division 2 of Part 2 (heading)
Thisitem repeals the heading, ‘ Constitution and meetings of the Authority’.
Item 25: Sections 10 and 11

This item abolishes the board of eight directors. Under subsection10(1), AFMA isa
body corporate. Although AFMA will no longer holds property. it will be able to take
legal action in its own name. AFMA, as alegal entity, continues without interruption.

AFMA’s seal will be kept in the custody of the CEO. It may only be exercised by the
CEO inreation to AFMA’ s foreign compliance functions and the powers. The seal
can only be used by the Commission in relation to AFMA’ s domestic fisheries
management powers and functions.

Section 10A states the Commonwealth will be responsible for all of AFMA’s
financial liabilities.

Section 10B establishes the Commission and the position of the CEO. The CEO is
also amember of the Commission. The Commission is responsible for performing
and exercising AFMA’ s domestic fisheries management powers and functions. These
cover al fishing operations in the AFZ other than illegal fishing undertaken by
foreign boats, and also cover al fishing outside the AFZ that islicensed by AFMA.
The CEO will be responsible for assisting the Commission, including giving affect to
its decisions.

The CEO isresponsible for performing and exercising AFMA’ s foreign compliance
functions and powers. These cover dl illegal fishing by foreign boatsin the AFZ, and
all fishing beyond the AFZ that is not licensed by AFMA.

10



The Commission can not direct the CEO on foreign compliance functions and powers
or in relation to the CEO’ s separate responsibilities under the Financial Management
and Accountability Act 1997 and the PS Act.

Any actions undertaken by the CEO or the Commission in performing their defined
functions or exercising their defined powers are considered actions of AFMA.

Section 10C inserts a power to permit the Minister to give written directions to the
CEO inrelation to AFMA’ s foreign compliance powers and functions. This power is
intended as a general power of direction. It isto be exercised independently of
directions made under section 91 of the FA Act, which are issued to AFMA in
exceptional circumstances. Similar to the requirements set out in section 91 of the FA
Act, the Minister is required to table directions in Parliament except when the
Minister determinesthat it would be prejudicia to the national interest of Australia.
For the avoidance of doubt, any direction or determination made under section 10C is
not legislative in character and is not a legidlative instrument within the meaning of
the Legidative Instruments Act 2003.

Section 11 establishes the Commission. It consists of a maximum of eight part-time
commissioners, including the Chairperson. The CEO is also a member of the
Commission. AFMA is not constituted by the Commission. The Authority is a body
corporate existing in its own right by virtue of section 10.

[tem 26: Section 12

Thisitem repeals section 12. It inserts a power for the Minister to appoint, by written
instrument, the Chairperson, other part-time commissioners and the CEO. The
positions of CEO and Chairperson may simultaneously be held by the same person.
Paragraph 12(3)(a) establishes mandated fields of expertise for persons seeking
appointment as a commissioner. These fields are similar to those that were required of
the AFMA directors.

Paragraph 12(3)(b) inserts additional mandatory eligibility criteriafor commissioners.
Anindividual, at the time of appointment, must not hold an executive position in a
fishing industry association however named. This provision excludes personsin the
executive of such associations as the Commonwealth Fisheries Association, RecFish
Australiaor any other state or territory based fishing industry association.

This paragraph further excludes anyone who holds a Commonwealth concession
issued under the FM Act or apermit or licence issued under the TSF Act. It also
excludes a person with the majority of voting sharesin acompany or in an executive
position in a company holding a Commonwealth concession, permit or licence. The
intention of this section is to exclude persons who have a direct financial interest in
Commonwealth fisheries.

Commissioners are to be appointed for terms not exceeding five years. Only the CEO
will be appointed on afull-time basis.

Item 27: Subsection 13(1)

Thisitem amends the FA Act so that the Minister selects a part-time commissioner to
be appointed as the Deputy Chairperson of the Commission.

11



Item 28: Subsection 13(2)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission.

Item 29: Subsection 13(4)

Thisis a consequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 30: Subsection 13(6)(a) and (b)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission.

Item 31: Subsection 13(7)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission.

tem 32: Sections 14 to 16

The position of Acting CEO is created by section 14 of the FA Act. The Minister may
appoint an Acting CEO if at any time thereis avacancy in the CEO position. An
Acting CEO may be appointed even if an appointment to that position has not
previously been made. The first CEO may be an acting CEO.

The item also inserts section 15 of the FA Act which requires a part-time
commissioner to obtain the Minister’ s approval before engaging in paid employment
that may conflict with the proper performance of his or her duties. It also requires the
CEO to obtain the Minister’s approval before engaging in any paid employment
outside the CEO’ s duties. Under subsection 21(2), the Minister may terminate the
appointment of a part-time commissioner or the CEO for failing to comply with this
reguirement.

I tem 33: Subsection 17(1)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners. The commissioners will also have their terms of
remuneration and allowances determined by the Remuneration Tribunal.

Item 34. Subsection 17(2)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners. Commissioners will be paid such alowances as
prescribed.

Item 35: Paragraph 17(3)(a)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.
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Item 36: Subsection 17(4)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 37: Subsection 17(7)

Thisitem is aconsequential amendment resulting from the abolition of the Managing
Director position by item 57.

Item 38: Subsection 18(1)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

I tem 39: Subsection 18(2)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

[tem 40: At the end of section 18

Thisis aconsequential amendment resulting from the abolition of the Managing
Director position by item 57 and the creation of the CEO position by section 10B of
the FA Act.

|tem 41: Section 19

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

|tem 42: After section 19

This item inserts section 20 which requires commissioners to disclose certain
interests, pecuniary or otherwise, prior to and during their terms of appointment.

Interests disclosed by a commissioner will be recorded on aregister maintained by the
Commission in accordance with Commonwealth privacy requirements.

Item 43: Subsection 21(1)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 44. Subsection 21(2)

Thisitem repeal s the old subsection 21(2) of the FA Act and substitutes it with
additional reasons for which the Minister may terminate the appointment of a
commissioner. Standard termination provisions will apply and these make provision,
among other things, for the Minister to terminate the appointment of a commissioner
for failure to comply with the disclosure requirement. The capacity that currently
exists for the Minister to terminate the appointment of a director on grounds of
inefficiency or incompetence will be retained. In addition to the standard grounds for
termination, commissioners will al'so have their appointments terminated by force of
law if they take up an interest or position of the kind mentioned in paragraph 12(3)(b).

13



| tem 45: Section 22

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

[tem 46: After section 22
Thisitem inserts the title of the new Division 4.
Item 47: Subsections 23(1) and (2)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 48: At the end of subsection 23(2)

Thisitem ensures that Section 338 B of the Acts Interpretation Act 1901 is noted. It
enables meetings to be held via telephone and other electronic means.

Item 49: Subsections 23(3) and (4)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 50: Subsection 23(4)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 51: Subsection 23(5)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 52: Paragraph 23(5)(a)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners. It also specifies that, at meetings of the
Commission, aquorum will be achieved by a simple majority of commissioners who
are appointed at the time the meeting is held.

Item 53: Paragraph 23(5)(b)

Thisis a consequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.

Item 54: Paragraph 23(5)(c)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, who were members of the Authority, and the creation of the
Commission and commissioners.
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Item 55: Subsections 23(6) and (7)

This item repeal s the existing subsections 23(6) and (7). The new subsection 23(6)
allow for areduction in the number of commissioners needed for a quorum in
circumstances where one or more commissioners are unable to participate because of
apotential conflict of interest.

The Commission will be required to keep minutes of all meetings and may also invite
persons to attend meetings for the purpose of advising or informing it on any matter.

| tem 56: Section 24

This item repeal s the previous section 24. Commissioners will be required to disclose
potential conflicts of interest to meetings of the Commission and will not be able to
participate in related deliberations or decision making without the Commission’s
consent. All such disclosures must be recorded in the minutes of the meeting.

The item also inserts procedures for achieving resol utions without meetings of the
Commission. The Commission can make decisions without meetings if it has decided
beforehand that decisions of that kind may be made without meeting and the
commissioners use a previously agreed method for doing so. Records of al decisions
without meetings are to be kept.

[tem 57: Divisons 3 and 4 of Part 2

Thisitem repeals Divisions 3 and 4 of Part 2. These Divisionsrelated to the
nomination and selection process for AFMA directors and the Managing Director.
The provisionsrelating to the AFMA Selection Committee and associated processes
also applied to the nomination and selection process for members of the Statutory
Fishing Rights Allocation Review Panel, established under section 124 of the FM Act.
Items 86 to 88 and item 111 moves these provisions to Part 8 of the FM Act. The
position of Managing Director is abolished.

| tem58: Subsection 55(1)

Thisitem is a consequential amendment resulting from the abolition of the position of
AFMA directors, who were the members of the Authority, and the creation of the
Commission and commissioners.

Item 59: At the end of paragraph 60(1)(a)

Thisitem clarifies that the Chairperson is the Chairperson of the management
advisory committee and not, for example, the Chairperson of the Commission.

Item 60: Paragraph 60(1)(b)

Thisitem is aconsequential amendment. Staff will be employed by the
Commonwealth and engaged under the PS Act by the chief executive officer. Staff
will not be employed by AFMA itself.

[tem 61: Section 64 and 64A

Thisitem is aconsequential amendment. New provisions have been inserted to
replace provisions that pick up the effects of sections relating to commissioners' leave
of absence, resignation, terms of appointment and disclosures of interest. Unlike the
commissioners, the management advisory committee members will not be required to
seek the prior approval of AFMA before engaging in paid employment outside the
duties of hisor her office. Similarly, the provisions relating to the disclosure of
interests of the management advisory committee members are less onerous than those
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relating to the commissioners. These changes ensure that Division 5 of the FA Act
continues to operate properly within the context of AFMA’ s new governance
arrangements.

[tem 62: After section 65

Thisitem is aconsegquential amendment to enable management advisory committees
to make certain decisions without meeting. It mirrors the guidelines established for
the Commission under section 25.

| tem 63: Section 66
Thisitem is aconsequential amendment as aresult of amendments to subsection 8(2).
Item 64. Subsection 67(4)

Thisis aconsequential amendment resulting from the abolition of the position of
AFMA directors, the creation of the Commission and commissioners, and the
employment of AFMA staff members under the PS Act. AFMA can no longer engage
employeesin its own right.

Item 65: Division 6 of Part 2 (heading)

The heading, ‘ Employees and consultants' is repealed and substituted for * Staff and
consultants'. Thisis a consequential amendment resulting from AFMA no longer
being able to engage employeesin its own right.

| tem 66: Section 68

Thisitem repeals the existing provisions that allowed AFMA to engage employees on
such terms and conditions as it determines. Staff are employed by the Commonwealth
and engaged under the PS Act by the chief executive officer. The CEO and the staff
constitute a Statutory Agency for the purpose of the PS Act and the CEO is the Head
of that Agency.

Item 67: Subsection 69(1)

Thisitem is aconsequential amendment. The CEO, as Agency Head under the
PS Act, has sole authority to engage consultants on behalf of the Commonwealth to
assist AFMA.

[tem 68: Subsection 69(2)

Thisitem is a consequential amendment. The CEO, as Agency Head under the
PS Act, has sole authority to engage consultants to assist in the performance and
exercise of AFMA’s functions and powers. The CEO will also have the power to
determine their terms and conditions.

[ tem 69: Sections 70 and 71

This item repeal s the requirement for AFMA to have a specific human resource
development program and that employment matters should be dealt with on the basis
of merit. Such matters are dealt with under the PS Act, under which the AFMA staff
and the CEO will be regulated.

Item 70: Paragraph 72(4)(e)

Thisitem repeals the requirement for the corporate plan to include the human
resources development program and requires both the Chairperson and CEO to sign
the corporate plan.
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Item 71 Paragraph 77(2)(d)

This item repeals the requirement for the annual operating plan to include the human
resources development program and requires both the Chairperson and CEO to sign
the annual operating plan.

Item 72: Division 8 of Part 2
Thisitem repeals the Division relating to financial matters.
Item 73: Before section 89

Thisitem is aconsequential amendment. It replicates the section dealing with extra
matters to be included in the annual report which is repealed by item 72.

[tem 79: Sections 92 to 94

This item indicates that the Commission may delegate by writing any of the domestic
fisheries management functions or powers of the Authority to the CEO. The CEO will
remain under the direction of the commissioners when performing a delegated
function. CEO has the power to sub-delegate any delegated power from the
Commission to an AFMA staff member or person specified under section 92 of the
FA Act. When a delegate is acting upon a sub-delegation, he or she is under the
direction of the CEO.

The CEO may delegate by signed writing any of hisor her powersto an AFMA staff
member or any other person or party specified in section 93 of the FA Act. When a
delegate is acting upon a delegation, he or sheis under the direction of the CEO.

AFMA will be able to charge fees for work done, services provided or information
given.

This item specifically exempts the AFMA from paying tax under any law of the
Commonwealth or of a State or Territory, including State payroll tax.

Item 72 repeals the special appropriation in section 80 of the FA Act. Thisitem
establishes the AFMA Specia Account for the purposes of the Financial

Management and Accountability Act 1997. Money that was previously held by AFMA
will be credited to this account. Thisitem also states the purposes of the account, what
can be credited to the account and how the adjusted levy amounts that will be
calculated and credited to the account.

Item 80: Paragraph 102(1)(b)

Thisitem is a consequential amendment. The Chairperson of the Commission will be
amember of the Council.

Item 81: Paragraph 102(4)(a)

Thisitem is aconsequential amendment resulting from the abolition of the position of
AFMA directors, the creation of the Commission and commissioners.
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Item 82: Subsection 111(4)

Thisitem is aconsequential amendment resulting from the abolition of the position of
AFMA directors, the creation of the Commission and commissioners.

Fisheries Management Act 1991
I tem 83: Subsection 4(1)

Thisitem inserts the definition of AFMA staff member which is the same as the
definition in the FA Act. Staff will be employed by the Commonwealth and engaged
under the PS Act by the chief executive officer. Staff will not be employed by AFMA
itself.

Item 84. Subsection 4(1)

This inserts a definition of CEO which is the same as the definition of the CEO in the
FA Act. The position of CEO is created under Section 10B(1) of the FA Act.

Item 85: Subsection 4(1)

This inserts a definition of Commission which is the same as the definition in the
FA Act. The Commission is being established under subsection 10B(1) of the FA Act.

| tem 86: Subsection 4(1)

Thisitem is aconsequential amendment. It inserts the definition of Ministerial
Council because a Ministerial Council nomineeis required for the Australian
Fisheries Management Authority Selection Committee (the AFMA Selection
Committee), tasked with nominating members of the Statutory Fishing Rights
Allocation Review Panel to the Minister for appointment.

Item 87: Subsection 4(1)

Thisitem is aconsequential amendment. It inserts the definition of Presiding Member
for the purpose of the AFMA Selection Committee.

I tem 88: Subsection 4(1)

Thisitem is aconsequential amendment. It inserts a definition of Selection
Committee because the AFMA Selection Committee is responsible for nominating
members of the Statutory Fishing Rights Allocation Review Panel for appointment by
the Minister.

Item 89: Subsection 17(11)

This item reflects amendments to the FA Act which abolish the position of Managing
Director. The duties of the Managing Director will be exercised by the CEO.

Item 90: Subsection 43(8)

This item reflects amendments to the FA Act which abolish the position of Managing
Director. The duties of the Managing Director will be exercised by the CEO.

Item 91: Paragraph 54(3)(c)

Thisitemis aconsequential amendment because AFMA can no longer employ people
initsown right.
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[ tem 92: Section 56

Thisitem is aconsequential amendment because AFMA can no longer employ people

initsown right.
Item 93: Subsection 69(2)

Thisitem is aconsequential amendment. AFMA no longer has employees. Staff are

employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.

Item 94. paragraph 83(1)(a)

Thisitem is aconsequential amendment. AFMA no longer has employees. Staff are

employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.

Item 95: Subsection 89(1) and (3)

Thisis a consequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 96: Paragraphs 106C(2)(c) and (d)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 97: Paragraph 106E(1)(a)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 98: Paragraph 106F(1)(b)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 99: Subsection 106F (1)(note 1)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 100: Subsection 106F (1) (note2)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 101: Subsection 106F(2)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 102: Subsection 106(2)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 103: Subsection 106F(2)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.
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Item 104: Subsection 106G(1)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 105: Section 106M (1)

Thisitem is aconsequential amendment. AFMA no longer has employees. Staff are
employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.

Item 106: Paragraphs 106M(2)(d) and (e)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 107: Subsection 106N(1)

Thisitem is aconsequential amendment. AFMA no longer has employees. Staff are
employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.

Item 108: Subsection 106P(1)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 109: Subsection 106Q(1)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 110: paragraphs 106R(2)(a) and (d)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 111: Division 2 of Part 8

Thisitem is aconsequential amendment. The provisions that were previously in
Division 3 of the FA Act relating to the AFMA Selection Committee have been
moved to the FM Act as they have no further use under the FA Act but remain
relevant to the process for nominating members for the Minister to appoint to the
Statutory Fishing Rights Allocation Review Panel. The legislative process for making
appointments to the Panel does not change. As the Panel appointment processis
administered by the Department, Committee reports will be produced by the Presiding
Member and may be included as a discreet item in the Department’ s annual report.

Item 112: Paragraphs 163(a) and (b)

Thisitem is aconsequential amendment resulting from the abolition of the position of
AFMA directors, the creation of the Commission and commissioners.

Item 113: Paragraph 166(3)(c)

Thisitem is aconsequential amendment. AFMA no longer has employees. Staff are
employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.
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Item 114: Subparagraph 17(3)(c)(i) of Schedule 1A

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 115: Paragraph 38(3)(b) of Schedule 1A

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 116: Subclause 38(4) of Schedule 1A

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 117: Subclause 38(11) of Schedule 1A

Thisis a consequential amendment giving the CEO the role of the now abolished
Managing Director.

Torres Strait Fisheries Act 1984
Item 118: Subsection 3(1)

This item inserts the definition of AFMA staff member that isthe same as the
definition in the FA Act.

[tem 119: Subsection 3(1)

This inserts a definition of CEO which is the same as the definition of the CEO in the
FA Act. The position of CEO is created under Section 10B(1) of the FA Act.

Item 120: Paragraph 9(1)(b)

Thisitem is a consequential amendment. AFMA no longer has employees. Staff are
employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.

Item 121: Paragraph 38(1)(b)

Thisitem is aconsequential amendment. AFMA no longer has employees. Staff are
employed by the Commonwealth and engaged under the PS Act by the chief
executive officer.

Item 122: Paragraphs 52C(2)(c) and (d)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 123: Paragraph 52E(1)(a)

Thisis aconsequential anendment giving the CEO the role of the now abolished
Managing Director.

Item 124: Paragraph 52F(1)(b)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.
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Item 125: Subsection 52F (1) (notel)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 126: Subsection 52F (1) (note2)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 127: Subsection 53F(2)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

ltem 128: Subsection 52F(2)

Thisis a consequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 129: Subsection 52F (4)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 130: Subsection 52G(1)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 131: Subparagraph 17(3)(c)(i) of Schedule 2

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 132: Paragraph 38(3)(b) of Schedule 2

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 133: Subclause 38(4) of Schedule 2

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Item 134: Subclause 38(11) of Schedule 2 (paragraph (b) of the definition of
senior authorising officer)

Thisis aconsequential amendment giving the CEO the role of the now abolished
Managing Director.

Part 2 — Transitional Provisions
tem 135: Definitions

Thisitem lists the definitions of relevant terms contained within the savings and
transitional provisionsin Part 2 of Schedule 1 of the Bill.

Item 136: AFMA staffing processes to continue

Thisitem states that staffing activities such as terms of engagement, recruitment
processes, promotions and disciplinary actions continue unaffected by the
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amendments made to AFMA’ s structure and governance. It isintended that AFMA
employees become Australian Public Service employees by way of a determination
under paragraph 72(1)(c) of the PSACT.

Item 137: Australian Fisheries Management Selection Committees to
continue

This item ensures that the appointment of the Presiding Member of the AFMA
Selection Committee or a Deputy Presiding Member will remain unaffected by the
changesto AFMA'’ s governance arrangements and the movement of the provisions
relating to the AFMA selection Committee from the FA Act to the FM Act. Any
activities by the AFMA Selection Committee relating to the appointment of personsto
the Statutory Fishing Rights Allocation Review Panel that isin process at the
commencement time.

Item 138: Vesting of property and money

Thisitem automatically transfers all property held by AFMA to the Commonwealth
upon the commencement time. The Commonwealth isnow AFMA’ s successor in law
in relation to that property.

Item 139: Vesting of financial liabilities

Thisitem specifiesthat all of AFMA’sfinancial liabilities cease to be liabilities of the
Authority and become liabilities of the Commonwealth, subject to assets being held
under trust arrangements upon the commencement time. The Commonwealth is now
AFMA’ s successor in law in relation to those liabilities.

Item 140: Vesting of assets held on trust

Thisitem states that assets held by AFMA on trust will be held by the Commonwealth
on trust upon the commencement time. The Commonwealth is now AFMA’s
successor in law in relation to those assets.

Item 141: Vesting of liabilities relating to assets held on trust.

This item states that the Commonwealth will assume all liabilities relating to assets
held on trust by AFMA upon the commencement time. The Commonwealth is now
AFMA'’ s successor in law in relation to those liabilities.

|tem 142: Contracts

Thisitem states that any contract entered into with AFMA and still in force upon the
commencement time is deemed to have been entered into by the Commonwealth. The
intention of this section is not to create an agency arrangement between AFMA and
the Commonwealth. AFMA is unable to enter contracts by virtue of section 8(2)(b).
Contracts, therefore, will be treated asif they had originally been made with the
Commonwealth.

Item 143: Instrumentsrelating to transferred assets and liabilities

Thisitem ensures that instruments made in the name of AFMA which relates to assets
or liabilities transferred to the Commonwealth will be treated asif they were
originally made in the name of the Commonwealth.

Item 144: Referencesto Managing Director and directors of AFMA

Thisitem is aconsequential amendment resulting from the abolition of the position of
Managing Director. Any reference to the Managing Director will beread asa
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reference to the CEO to preserve the instrument and reflect that the duties of the
Managing Director will be exercised by the CEO.

Item 145: Proceedingsrelating to transferred assets and liabilities

Thisitem states that if there are any court or tribunal proceedings pending
immediately before commencement time that relate to property held by AFMA to
which AFMA was a party, then at the commencement time, the Commonwealth will
be substituted for AFMA as a party to the proceedings.

Item 146: Certificates relating to vesting of land

Thisitem states that if 1and vests in the Commonwealth under this Schedule, and a
certificate signed by the Minister islodged with the appropriate land registration
official, then the land registration official may register the matter and deal with, and
give effect to, the certificate.

Item 147: Certificatesrelating to the vesting of assets other than land

Thisitem states that if assets other than land vest in the Commonwealth under this
Schedule, and a certificate is lodged with the appropriate assets official, then the
assets official may deal with, and give effect to, the certificate and make entriesin the
register as are necessary.

| tem 148: Appropriations

Thisitem states that if the Consolidated Revenue Fund is appropriated under any Act
for the purposes of the performance or exercise of AFMA’s functions or powers, that
Act continues to apply in relation to AFMA after the commencement time.

[tem 149: Exemptions from stamp duty and other State or Territory taxes

This item ensures that no stamp duty or any other tax is payable under alaw of a State
or Territory on any transfer of assets or liabilities arising in relation to the operation of
this Part.

Item 150: Reporting requirements

If any law requires AFMA or adirector to make areport for a period immediately
prior to the commencement date then AFMA must still meet that requirement.
Likewise, if areport isrequired by law to be made and it related to a period
immediately prior to commencement but was not provided by the commencement
time then AFMA must provide the report as required.

[tem 151; Accessto records

Thisitem states that, in relation to the books of AFMA, referencesto a
Commonwealth authority under subsection 27L of the Commonwealth Authorities
and Companies Act 1997 are to be read, after the commencement time, as areference
to AFMA.

Item 152: Continuing obligation to keep records

Thisitem states that AFMA will continue to be obliged to retain records generated
during the time it was subject to the reporting requirements of the Commonwealth
Authorities and Companies Act 1997.
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Item 153: Compensation for acquisition of property

Thisitem states that if property is acquired under this Part otherwise than on just
terms, the Commonwealth will be liable to pay a reasonable amount of compensation
to the person. If agreement cannot be reached, proceedings can be instituted in the
Federal Court to determine a reasonable amount of compensation.

|tem 154: Certificates taken to be authentic

This item states that certificates made or issued under this Part will be considered to
be properly given and authentic unless established contrary.

[tem 155: Delegation by Minister

The Minister may delegate any or al of his or her functions under this Part to the
Secretary of the Department, a Senior Executive Service (SES) employee or acting
SES employee of the Department or the CEO of AFMA. Any delegate acting in
accordance with the section is subject to the direction of the Minister when exercising
powers del egated.

Item 156: Regulations

Thisitem stipulates that regulations can be made by the Governor-General to assist
the operation of this Part.

Schedule 2: Foreign boats equipped for fishing
Fisheries Management Act 1991

Item 1: Subsection 101(1)

This item removes the words ‘ with nets, traps or other equipment’ in order to make
clear the subsection’ sintention to refer to a broader concept of ‘ fishing equipment’
which is defined by the insertion of a new subsection 101(1A) (item 4).

The heading to section 101 is also altered by omitting “with nets etc.” and substituting
“for fishing”.

Item 2: Paragraph 101(1)(c)

Thisitem omits the words ‘ nets, traps or other equipment for fishing are stored and
secured’ and substitutes the words * fishing equipment is stowed’ in order to put it
beyond doubt that the reference to ‘fishing equipment’ is abroad one as described in
the new subsection 101(1A) (see item 4 below). Further, the referenceto ‘ stowed' is
to encompass all situations where it is practicable to stow equipment as described in
the new subsection 101(1A) (see item 4 below). Thisis more demanding than the
previous requirement that the equipment merely be ‘ stored and secured’. Thisis
aimed at not permitting the equipment to be readily deployable for fishing.

Item 3: Paragraph 101(1)(d)

This item omits the words ‘ nets, traps or other equipment for fishing are stored and
secured’ and substitutes the words * fishing equipment is stowed’ in order to put it
beyond doubt that the reference to ‘fishing equipment’ is a broad one as described in
the new subsection 101(1A) (see item 4 below). Further, the referenceto ‘ stowed’ is
to encompass all situations where it is practicable to stow equipment as described in
the new subsection 101(1A) (see item 4 below). Thisis more demanding than the
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previous requirement that the equipment merely be ‘ stored and secured'. Thisis
aimed at not permitting the equipment to be readily deployable for fishing.

Item 4: After subsection 101(1)

Thisitem inserts a new subsection 101(1A) which stipulates how fishing equipment
must be stowed in order to comply with the legidlation. It requires that a boat’ s fishing
equipment be disengaged and secured in a manner as not to be readily deployable for
fishing. This addresses a potential loophole in the Act and will assist compliance
officersin determining when the Act has been breached.

Further, this item defines the relevant fishing equipment that must be stowed —a
much broader and clearer definition than the omitted ‘ nets, traps or other equipment’.

Item 5: Paragraph 101A(1)(c)

This item removes the words ‘ with nets, traps or other equipment’ in order to make
clear the subsection’ sintention is to refer to a broader concept of ‘ fishing equipment’
which is defined by the insertion of a new subsection 101A(5) (item 8).

Item 6: Paragraph 101A(4)(c)

Thisitem omits the words ‘ nets, traps or other equipment for fishing are stored and
secured’ and substitutes the words * fishing equipment is stowed’ in order to put it
beyond doubt that the reference to ‘fishing equipment’ is abroad one as described in
the new subsection 101A(5) (see item 8 below). Further, the reference to ‘ stowed’ is
to encompass all situations where it is practicable to stow equipment as described in
the new subsection 101A(5) (see item 8 below). Thisis more demanding than the
previous requirement that the equipment merely be ‘ stored and secured’. Thisis
aimed at not permitting the equipment to be readily deployable for fishing.

Item 7: Paragraph 101A(4)(d)

This item omits the words ‘ nets, traps or other equipment for fishing are stored and
secured’ and substitutes the words * fishing equipment is stowed’ in order to put it
beyond doubt that the reference to ‘fishing equipment’ is a broad one as described in
the new subsection 101A(5) (see item 8 below). Further, the referenceto ‘ stowed’ is
to encompass all situations where it is practicable to stow equipment as described in
the new subsection 101A(5) (see item 8 below). Thisis more demanding than the
previous requirement that the equipment merely be ‘ stored and secured’. Thisis
aimed at not permitting the equipment to be readily deployable for fishing.

Item 8: At the end of section 101A (after the note)

Thisitem inserts a new subsection 101A(5) which stipulates how fishing equipment
must be stowed in order to comply with the legidlation. It requires that a boat’ s fishing
equipment be disengaged and secured in a manner as not to be readily deployable for
fishing. This addresses a potential loophole in the Act and will assist compliance
officersin determining when the Act has been breached.

Further, this item defines the relevant fishing equipment that must be stowed —a
much broader and clearer definition than the omitted ‘ nets, traps or other equipment’.

Item 9: Paragraph 101AA(2)(c)

This item removes the words ‘ with nets, traps or other equipment’ in order to make
clear the subsection’ sintention is to refer to a broader concept of ‘ fishing equipment’
which is defined by the insertion of a new subsection 101AA(2A) (item 12).
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Item 10: Paragraph 101AA(2)(c)

Thisitem omits the words ‘ nets, traps or other equipment for fishing are stored and
secured’ and substitutes the words * fishing equipment is stowed’ in order to put it
beyond doubt that the reference to ‘fishing equipment’ isabroad one as described in
the new subsection 101AA(2A) (seeitem 12 below). Further, the reference to
‘stowed’ isto encompass al situations where it is practicable to stow equipment as
described in the new subsection 101AA(2A) (see item 12 below). Thisismore
demanding than the previous requirement that the equipment merely be ‘ stored and
secured’. Thisisaimed at not permitting the equipment to be readily deployable for
fishing.

Item 11: Paragraph 101AA(2)(d)

This item omits the words ‘ nets, traps or other equipment for fishing are stored and
secured’ and substitutes the words * fishing equipment is stowed’ in order to put it
beyond doubt that the reference to ‘fishing equipment’ is a broad one as described in
the new subsection 101AA(2A) (seeitem 12 below). Further, the reference to
‘stowed’ isto encompass al situations where it is practicable to stow equipment as
described in the new subsection 101AA(2A) (see item 12 below). Thisismore
demanding than the previous requirement that the equipment merely be * stored and
secured’. Thisisaimed at not permitting the equipment to be readily deployable for
fishing.

Item 12: After subsection 101AA(2) (after the note)

Thisitem inserts a new subsection 101AA(2A) which stipul ates how fishing
equipment must be stowed in order to comply with the legislation. It requires that a
boat’ s fishing equipment be disengaged and secured in a manner as not to be readily
deployable for fishing. This addresses a potential loophole in the Act and will assist
compliance officers in determining when the Act has been breached.

Further, this item defines the relevant fishing equipment that must be stowed — a
much broader and clearer definition than the omitted ‘ nets, traps or other equipment’.

Torres Strait Fisheries Act 1984
[tem 13: Subsection 51(1)

This item removes the words ‘ with nets, traps or other equipment’ in order to make
clear the subsection’ sintention is to refer to a broader concept of ‘ fishing equipment’
which is defined by the insertion of a new subsection 51(4AA) (item 15).

Item 14. Paragraph 51(4)(a)

Thisitem omits the words ‘ nets, traps or other equipment for taking fish were stowed
and secured’ and substitutes the words ‘ the boat’ s equipment for taking fish was
stowed’ in order to put it beyond doubt that the reference to ‘ equipment for taking
fish’ isabroad one as described in the new subsection 51(4AA) (seeitem 15 below).
Further, the reference to ‘ stowed’ isto encompass all situations where it is practicable
to stow equipment as described in the new subsection 51(4AA) (seeitem 15 below).
Thisis more demanding than the previous requirement that the equipment merely be
‘stowed and secured'. Thisisamed at not permitting the equipment to be readily
deployable for fishing.
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Item 15: After subsection 51(4) (after the note)

Thisitem inserts a new subsection 51(4AA) which stipulates how fishing equipment
must be stowed in order to comply with the legidlation. It requires that a boat’ s fishing
equipment be disengaged and secured in a manner as not to be readily deployable for
fishing. This addresses a potential loophole in the Act and will assist compliance
officersin determining when the Act has been breached.

Further, this item defines the relevant fishing equipment that must be stowed —a
much broader and clearer definition than the omitted ‘ nets, traps or other equipment’.

Item 16: Paragraph 51A(1)(c)

This item removes the words ‘ with nets, traps or other equipment’ in order to make
clear the subsection’ sintention is to refer to a broader concept of ‘ fishing equipment’
which is defined by the insertion of a new subsection 51A(2A) (item 18).

Item 17: Paragraph 51A(2)(a)

Thisitem omits the words ‘ nets, traps and other equipment for taking fish were
stowed and secured’ and substitutes the words * equipment for taking fish was stowed’
in order to put it beyond doubt that the reference to ‘ equipment for taking fish’ isa
broad one as described in the new subsection 51A(2A) (see item 18 below). Further,
the reference to ‘ stowed’ isto encompass al situations where it is practicable to stow
equipment as described in the new subsection 51A(2A) (seeitem 18 below). Thisis
more demanding than the previous requirement that the equipment merely be ‘ stowed
and secured’. Thisisaimed at not permitting the equipment to be readily deployable
for fishing.

Item 18: After subsection 51A(2) (after the note)

Thisitem inserts a new subsection 51A(2A) which stipulates how fishing equipment
must be stowed in order to comply with the legidlation. It requires that a boat’s fishing
equipment be disengaged and secured in a manner as not to be readily deployable for
fishing. This addresses a potential loophole in the Act and will assist compliance
officersin determining when the Act has been breached.

Further, this item defines the relevant fishing equipment that must be stowed —a
much broader and clearer definition than the omitted ‘ nets, traps or other equipment’.

Schedule 3: Boats beyond the AFZ
Fisheries Management Act 1991

Item 1: Subsection 4(1)

Thisitem inserts a definition of Australian national for the purposes of Item 52. Item
52 introduces offence provisions applicable to Australian nationals that contravene
international fisheries management measures.

Item 2: Subsection 4(1) (definition of Australian regional management
measure)

This item repeals the definition of Australian regional management measure. This
definition is to be replaced with a new definition for international fisheries
management measure under Item 7. The existing definition istoo narrow asit only
covers measures adopted with respect to fish stocks covered by UNFSA (highly
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migratory and straddling stocks) and not those (such as discrete high seas stocks)
covered by other international fisheries management organisations.

Item 3: Subsection 4(1)

Thisitem inserts adefinition of conservation area. This definition replaces the
definition of Convention arearepealed under Item 5. Thisitem providesthat a
conservation area for a conserved fish stock is the areathat appliesin relation to the
international fisheries management measure that covers that fish stock.

Item 4: Subsection 4(1)

Thisitem inserts a definition of conserved fish stock. Thisitem replaces the definition
repealed under Item 22. The existing definition in subsection 16A(4) is too narrow, as
it only coversfish stocks covered by UNFSA. This item extends the meaning of
conserved fish stock to include fish stocks covered by any prescribed international
fisheries management measure.

Item 5: Subsection 4(1) (definition of Convention area)

This item repeals the definition of Convention area. The FM Act currently contains a
number of provisions which apply expressly to the WCPFC. The framework
introduced by this amendment Bill will remove references to specific international
fisheries management organisations and instead will extend the general enforcement
framework of the FM Act to give effect to UNFSA and any prescribed international
fisheries management organisation. Accordingly, rights and obligations under the
WCPFC will be given effect under this general enforcement framework.

Item 6: Subsection 4(1) (definition of FSA boat)

Thisitem repeals the definition of FSA boat. The FM Act currently contains a number
of provisions which apply expressly to UNFSA. The amendment will restructure and
extend the general enforcement framework so it appliesto all foreign boats, not just
those flagged to partiesto UNFSA, aswell as any prescribed international fisheries
management organisation.

Item 7: Subsection 4(1)

Thisitem inserts a definition of international fisheries management measure. This
item replaces the definitions repealed under Items 2, 10 and 16. The existing
definitions are too narrow. Thisitem provides that an international fisheries
management measure covers measures adopted with respect to fish stocks covered by
UNFSA and those covered by other international fisheries management organisations.

For the purpose of Parliamentary scrutiny and public availability, the appropriate
measures agreed by the international fisheries management organisation will be
prescribed in regulations. The prescribed regulations provide greater clarity for the
exercise of powers by officers under Item 32 and to the scheme of offencesrelating to
the contravention of international fisheries management measures introduced in Item
52.

Item 8: Subsection 4(1)

Thisitem inserts a definition of international fisheries management organisation. This
replaces the definition repealed under Item 11. The existing definition istoo narrow as
it only covers organisations or arrangements which deal with fish stocks covered by
UNFSA. The new definition covers global, regional and subregional fisheries
management organisations and arrangements, including those to which UNFSA
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refers. Thisis consistent with the intention of this amendment Bill to restructure and
extend the general enforcement framework to give effect to all prescribed global,
regional and subregional fisheries organisations and arrangements.

For the purpose of Parliamentary scrutiny and public availability, the international
fisheries management organisations will be prescribed in the regulations.

Item 9: Subsection 4(1) (definition of party to the WCPFC)

Thisitem repeals the definition of party to the WCPFC. The FM Act currently
contains a number of provisions which apply expressly to the WCPFC. The
amendments will delete all specific references to the WCPFC and restructure and
extend the general enforcement framework so it appliesto al international fisheries
management organisations and UNFSA.

Item 10: Subsection 4(1) (definition of regional management measure)

Thisitem repeal s the definition of regional management measure. This definition isto
be replaced with a new definition under Item 7. The existing definition is too narrow
asit only covers measures adopted with respect to fish stocks covered by UNFSA and
not those covered by other international fisheries management organisations.

Item 11: Subsection 4(1) (definition of regional organisation or
arrangement)

This item repeal s the definition of regional organisation or arrangement. This
definition is to be replaced with a new definition under Item 8. The existing definition
istoo narrow as it only covers organisations or arrangements which deal with fish
stocks covered by UNFSA. The new definition covers global, regional and
subregional fisheries management organisations and arrangements, including those to
which UNFSA refers.

Item 12: Subsection 4(1) (definition of seriously violate)

This item repeals the definition of seriously violate. The existing term, which derives
from UNFSA, isused in provisions of the FM Act giving additional investigatory
powers for officers where there is evidence of a serious violation of an Australian
regional management measure. Thisitem is consequential to provisions repealed
under Item 28 and introduced under Item 32. Item 32 provides that the exercise of
powers by officersis conditional on authorisation from the appropriate authority of
the country to which the boat is flagged.

Item 13: Subsection 4(1) (definition of Treaty licensing area)

Thisitem repeals the definition of Treaty licensing area. The term isredundant asit is
no longer used in the FM Act.

Item 14: Subsection 4(1) (definition of WCPFC)

This item repeals the definition of WCPFC. The FM Act currently contains a number
of provisions which apply expressly to the WCPFC. The amendments will delete all
specific references to the WCPFC and restructure and extend the general enforcement
framework so it appliesto all international fisheries management organisations.

Item 15: Subsection 4(1) (definition of WCPF C boat)

This item repeal s the definition of WCPFC boat. The FM Act currently contains a
number of provisions which apply expressly to WCPFC boats. The amendment will
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delete all specific references to the WCPFC and restructure and extend the general
enforcement framework so it appliesto all foreign boats.

Item 16: Subsection 4(1) (definition of WCPF C conservation and
management measure)

This item repeal s the definition of WCPFC conservation and management measure.
This definition is to be replaced with anew definition under Item 7. This current
definition istoo narrow as the definition only covers measures adopted by the
WCPFC and not those covered by other international fisheries management
organisations.

Item 17: Subsection 4(1) (definition of WCPF C fish stock)

This item repeals the definition of WCPFC fish stock. The FM Act currently contains
anumber of provisions which apply expressly to the WCPFC. The amendment will
delete all specific references to the WCPFC and restructure and extend the general
enforcement framework so it applies to fish stocks covered by all international
fisheries management organisations.

Item 18: Subsection 7(1) (note)

Thisitem repeals the note. Thisis a consequential amendment required as a result of
the deletion and insertion of a number of express provisions that have extra-territorial
application and Item 19.

Item 19: At the end of Subsection 7(3)

Thisitem adds the words ‘ or express provisions that extend the application of this
Act’ to the end of the subsection. Thisis a consequential amendment required as a
result of the deletion and insertion of a number of express provisions that have extra-
territorial application. Thisitem provides that in relation to fishing activities on waters
outside the AFZ the FM Act also appliesto provisions that expressly extend the
application of the Act.

I tem 20: Subsection 16A(1)

This item replaces areference to ‘ straddling fish stock or highly migratory’ fish stock
with ‘conserved’ fish stock. Thisreferenceto straddling fish stock or highly migratory
fish stock requires AFMA to meet international obligations only in relation to those
fish stocks. This amendment is necessary to enable AFMA to meet obligationsin
relation to fish stocks covered by any prescribed international fisheries management
organisation.

The heading to section 16A is amended to cover obligations under any prescribed
international fisheries management organisation that AFMA isrequired to give effect
to. The existing heading is too narrow asit only requires AFMA to meet obligations
under UNFSA.

The heading to subsection 16A (1) is amended to cover al international fisheries
management measures. Thisitem is a consequential amendment required as Item 10
repeals the definition of regional management measure and Item 7 inserts a new
definition of international fisheries management measure.

Item 21. After paragraph 16A(3)(b)

Thisitem inserts a paragraph with references to existing sections 105AA and 105AB.
Thisrequires AFMA to limit authorisation of an Australian-flagged boat if the boat
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has previously been used to fish on the high seas for a conserved stock without a
concession.

Item 22: Subsection 16A (4)

Thisitem repeals the definition of conserved fish stock. Thisis a consequential
amendment required as Item 4 inserts a new definition for conserved fish stock. The
existing definition istoo narrow asit only covers fish stocks covered by UNFSA.

Item 23: Subsection 32(I D) (note)

Thisitem replaces areference to ‘ straddling fish stock or highly migratory’ fish stock
with areferenceto a‘conserved fish stock. Thisis a consequential amendment
required due to the extension of the scope of section 16A, by Items 4, 20 and 22, so
that AFMA is able to meet its obligations in relation to fish stocks under any
prescribed international fisheries management organisation as well as UNFSA.

Item 24: Paragraph 38(3A)(a)

Thisitem replaces areference to a‘ serious violation of a WCFPC conservation and’
management measure to extend the provision to apply to a contravention of any
prescribed international fisheries management measure. The existing subsection
allows AFMA to suspend fishing concessions if the concession holder has seriously
violated a WCPFC conservation and management measure and this violation has led
to sanctions being applied by Australia or aforeign country. The fishing concession
can be suspended until compliance with the sanctionsis fully demonstrated. This
item extends the subsection to allow AFMA to suspend fishing concessions if the
concession holder has contravened any prescribed international fisheries management
measure, including WCPFC agreed measures.

Thisitem fulfils Australia s obligations under all prescribed international fisheries
management organisations that require parties to take action against boats that
contravene international fisheries management measures adopted by that organisation.
In particular, this ensures that the boats cease to fish in the areain which the measure
applies until compliance with al sanctions has been demonstrated.

Item 25: Subparagraph 39(1)(d)(i)

This item replaces the words ‘ regional organisation or arrangement’ with ‘global,
regional or subregional fisheries organisation or arrangement’. Currently, section 39
provides for the cancellation of afishing concession that authorisesfishingin a
fishery in which Australiais not involved in the regional organisation or arrangement
within the meaning of UNFSA. Thiswould enable cancellation of afishing
concession if it wasissued in error, through AFMA being unaware of the existence of
the regional organisation or arrangement. Thisitem and Item 26 extend the provision
to cover al global, regional or subregional fisheries management organisations or
arrangements, including those within the meaning of UNFSA.

Item 26: Subparagraph 39(1)(d)(ii)

Thisitem repeals the existing provision and inserts a new extended provision. Thisis
consistent with the approach and reasoning provided in Item 25 above.

tem 27: At the end of section 42A

Thisitem inserts areference to measures established by an international fisheries
management organisation. Thisitem extends the provision so it is a condition of a
high seas fishing concession to facilitate boarding and inspection by foreign fisheries
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officersfor the purpose of checking compliance with UNFSA or a measure agreed by
an international fisheries management organisation. The inspecting officers should act
in accordance with the procedures outlined in UNFSA or the international fisheries
management measure. Following instruction from AFMA to cooperate and facilitate
an inspection by foreign officials, failure to comply can lead to suspension of the
fishing concession.

For the purpose of Parliamentary scrutiny and public availability, relevant
international fisheries management measures will be prescribed in regulations as
outlined in Item 7.

[tem 28: Sections 87A to 87F

Thisitem repeals the existing provisions. The existing provisions to be repealed are
too narrow as they only provide for boarding and inspection powersin relation to
‘FSA boats.’” Sections 87A to 87F of the FM Act currently give effect to Australia’' s
obligations under UNFSA, so officers can board and inspect boats flagged to parties
to UNFSA. These powers do not extend to the boarding and inspection of foreign
boats beyond the AFZ under regimes of international fisheries management
organisations. In addition, there is no provision under the current legidation for the
exercise of powers on foreign boats beyond the AFZ on the basis of ad hoc or
standing consent given by the flag country.

The framework introduced by this amendment Bill will restructure and extend the
general enforcement framework of the FM Act to give effect to UNFSA and any
prescribed international fisheries management organisation. Accordingly, rights and
obligations under UNFSA will be given effect under this general enforcement
framework, introduced under item 32.

Item 29: Subsection 87H(1) (note)

Thisitem repeals the note. The note was limited to Australian-flagged boats and
UNFSA boats. Thisis aconsequential amendment due to the repeal of areferenced
section at Item 28. The framework introduced by this amendment Bill will restructure
and extend the general enforcement framework of the FM Act to give effect to
UNFSA and any prescribed international fisheries management organisation. If the
officer discovers after boarding that the boat isin fact an Australian flagged boat or an
international fisheries management organisation boat sections 87G or 87HA will
allow the officer to exercise powers on the boat.

Item 30: Paragraph 87H(5)(b)

Thisitem removes the reference to section 87F and substitutes the phrase ‘ another
provision of the Act or the regulations requires . Thisitem is a consequential
amendment required due to the repeal of section 87F by Item 28 and Item 32
providing for regulations that will set out the procedural requirements officers will
need to follow (if any) in exercising boarding and inspection powers. Regulations
may require areport to be issued, if so afurther report should not be issued.

Item 31: Subsection 87H(5) (note)

This item repeals the note to subsection 87H(5). Thisis a consequential amendment
due to the repeal of the referenced section at I1tem 28.
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|tem 32: After section 87H

Thisitem inserts a comprehensive new framework for the boarding and inspection of
foreign vessels replacing those repealed under Item 28. The existing provisions are
too narrow as they only provide for the boarding and inspection of boats flagged to
countries that are partiesto UNFSA. This item provides a restructured and simplified
cohesive provision extending officers powers to board and inspect to give effect to
UNFSA, prescribed international fisheries management organisations and any
bilateral agreement or arrangement into which Australia enters. In addition, thisitem
allows for the exercise of boarding and inspection powers on foreign boats on the
basis of ad hoc or standing consent given by the flag country. This item implements
Australid s rights and obligations under international law in relation to the
conservation and management of fish stocks and marine living resources.

This item enables officers to exercise the powers fully set out in section 84 of the FM
Act for the purposes of verifying compliance with measures agreed by an
international fisheries management organisation. These powers may be exercised in
relation to:

. foreign boatsin Australia or Australian waters after contraventions on the high
seas,

. foreign boats on the high seas; and

. foreign boats in foreign countries or waters after the boat has been brought or
directed there.

Subsection 1 of thisitem provides aright for Australian officers, as officers of the
inspecting country, to board and inspect aforeign boat in Australiaor Australian
waters when an officer has reason to believe that the boat has contravened a measure
agreed by an international fisheries management organisation on the high seas and
such boat has subsequently, during the same fishing trip, entered Australian waters.

Subsection 2 of thisitem provides aright for Australian officers, as officers of the
inspecting country, to board and inspect aforeign boat on the high seas.

Subsection 3 of thisitem provides for the continued operation of officers’ powers
when a boat has been brought or directed to aforeign country or waters under this
item. Where the powers are exercised in aforeign country, internal waters, territorial
sea or archipelagic waters, the consent of the foreign country is required before the
enforcement action can be taken. Thisis arequirement as those areas are under the
sovereignty of that foreign country.

Under international law Australia has the right to take surveillance and enforcement
action against foreign vesselsin relation to breaches of international fisheries
management measures as are authorised by the country to which the vessel concerned
isflagged. Subsections 1 to 3 of thisitem provide officers with powers to board and
inspect, investigate (including taking the boat to the nearest appropriate port) and
arrest aperson on aforeign boat if the exercise of the powersis authorised by the
appropriate authority of the country to which the boat is flagged. Such authorisation
may be provided:

« through the UNFSA if the country to which the vessel isflagged is a party to
UNFSA;

« through the relevant international fisheries management organisation or other
arrangement, if that organisation or arrangement has adopted boarding and



inspection procedures and the procedures are binding on the country to which the
vessel isflagged; or

. onthebasisof ad hoc or standing consent given by the flag country.

Officers' powersto detain are provided for in relation to foreign offencesin Schedule
1A of the FMA as amended by Items 61-66.

It would be possible for aflag country, following authorising Australia to board and
inspect, to decide at any time to take control and undertake its own investigative and
enforcement action.

Subsection 4 of thisitem provides for a number of modifications to the area of
operation of section 84 under subsections (1) to (3) of thisitem.

Subsection 5 and 6 of thisitem provide for the procedural requirements (if any) of a
boarding and inspection procedure to be set out in regulations. The international
agreements and arrangements to which Australiais a party or a participant that
provide non-flag country (inspecting country) members with aright to board and
inspect may determine a prescribed boarding and inspection process to protect the
interests of the fishing boat, the flag country and the inspecting country. Officers
exercising powers under this item will be required to follow the procedures (if any)
set out in the regulations.

Item 33: Subsection 87J(1)

This item replaces references to sections in the FM Act with updated references. This
item is a consequential amendment, necessary due to the deletion of the referenced
sections by Item 28 and the insertion of a new section under Item 32. The amendment
will provide that an officer can use reasonable force if it is necessary to ensure the
safety of an officer or to overcome obstruction of an officer in the exercise of an
officer’s duties when boarding, inspecting and investigating a boat.

Item 34. Subsection 88(1)

This item replaces references to sectionsin the FM Act with updated references. This
item is a consequential amendment, necessary due to the deletion of the referenced
sections by Item 28 and the insertion of a new section under Item 32. The amendment
will allow the officer to release property that has been seized by an officer under Item
32.

[ tem 35: Section 88A

This item repeal s the section and inserts a new section. The existing section limits the
seizure and forfeiture provisions of the FM Act to provide for the release to the flag
country of a UNFSA boat that is under the control of an officer because the boat is
believed to have committed a contravention of a high seas offence. Thisitem allows
for regulations to provide that some or al of the seizure and forfeiture provisions of
the FM Act do not apply to aforeign boat in specified circumstances. This provides
for different arrangements under the international fisheries management

organisations, measures and UNFSA in relation to the seizure of boats (including nets,
traps, equipment or fish) by, and forfeiture of boats (including nets, traps, equipment
or fish) to, non-flag country (the inspecting country) members.

Item 36: Paragraph 98(1A)(b)
Thisitem inserts references to sections 105AA and 105AB and updates the existing
references. Thisitem provides that a court may order a person (including aforeigner)
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not to be on any Australian-flagged boat outside the AFZ for the purposes of
commercial fishing during a period specified by the court if the court convicted the
person of an offence under sections 105AA or 105AB. Offences under these sections
apply to Australian-flagged boats fishing for a conserved stock on the high seas
without a concession.

Item 37: At the end of subsection 98(1A)

Thisitem inserts a new paragraph referring to sections 105E, 105EA, 105F, 105FA,
105H and 105I. Thisitem updates the existing references as aresult of Item 52. This
item provides that a court may order a person (including aforeigner) not to be on any
Australian-flagged boat outside the AFZ for the purposes of commercial fishing
during a period specified by the court if the court convicted the person of an offence
under sections 105E, 105EA, 105F, 105FA, 105H or 105I. Offences under these
sections apply to foreign boats fishing on the high seas or foreign waters contravening
an international fisheries management measure or fishing on the high seas without an
appropriate authorisation.

Item 38: Paragraph 102(1)(c)

This item replaces references to sectionsin the FM Act with updated references. This
item is a consequential amendment necessary due to the deletion of the referenced
sections by Item 28 and the insertion of a new section under Item 32.

Item 39: Paragraph 105AA(1)(b)

Thisitem removes areference to ‘WCPFC' fish stock and replacesit with areference
to ‘conserved’ fish stock. The reference to WCPFC constrains section 105AA too
narrowly. Thisitem extends the application of section 105AA to cover any conserved
fish stock as defined in Item 4 to include fish stocks covered by any prescribed
international fisheries management measure.

Item 40: Paragraph 105AA(1)(d)

This item removes areference to ‘ Convention area’ and replacesit with areference to
‘conservation areafor the fish stock’. The reference to Convention area constrains
section 105AA too narrowly to the WCPFC convention area only. This item extends
the application of section 105AA to apply to the conservation area for the conserved
fish stock as defined in Item 3.

Item 41: Paragraph 105AB(1)(b)

Thisitem removes areference to ‘WCPFC' fish stock and replacesit with areference
to ‘conserved’ fish stock. The reference to WCPFC constrains section 105AB too
narrowly. This item extends the application of section 105AB to cover any conserved
fish stock as defined in Item 4 to include fish stocks covered by any prescribed
international fisheries management organisation.

Item 42: Paragraph 105AB (1)(d)

Thisitem removes areference to ‘ Convention area’ and replacesit with areferenceto
‘conservation areafor the fish stock’. The reference to Convention area constrains
section 105AB too narrowly to the WCPFC convention area only. This item extends
the application of section 105AB to apply to the conservation areafor the conserved
fish stock as defined in Item 3.
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Item 43: Subsection 105D(1)

Thisitem inserts the words * or that participates in an international fisheries
management organisation’. The FM Act currently contains a number of provisions
which apply expressdy to UNFSA. The amendment will restructure and extend the
general enforcement framework so it appliesto UNFSA and any prescribed
international fisheries management organisation.

Item 44: At the end of paragraph 105D(1)(c)

This item inserts the words ‘ or measures established by the international fisheries
management organisation’. The FM Act currently contains a number of provisions
which apply expressly to UNFSA. The amendment will restructure and extend the
general enforcement framework so it appliesto UNFSA and any prescribed
international fisheries management organisation.

Item 45: Subsection 105D(2)

Thisitem inserts the words * or that participates in an international fisheries
management organisation’. The FM Act currently contains a number of provisions
which apply expressly to UNFSA. The amendment will restructure and extend the
general enforcement framework so it appliesto UNFSA and any prescribed
international fisheries management organisation.

| tem 46: Subsection 105D(2)

Thisitem removes areference to aregional management measure and replaces it with
areference to an international fisheries management measure. Thisis a consequential
amendment as aresult of Items 7 and 10 which replace the definition of regional
management measure.

Item 47: Paragraph 105D(2)(a)

Thisitem removes areference to aregional organisation or arrangement and replaces
it with areference to an international fisheries management organisation. Thisisa
consequential amendment as aresult of Items 8 and 11 which replace the definition of
regional organisation or arrangement.

Item 48: Paragraph 105D(2)(b)

Thisitem removes areference to a ‘regional’ management measure and replaces it
with areference to an ‘international fisheries management measure. Thisisa
consequential amendment as aresult of Items 7 and 10 which replace the definition of
regional management measure.

Item 49: At the end of paragraph 105D(2)(c)

Thisitem inserts the words * or measures established by the international fisheries
management organisation’. The FM Act currently contains a number of provisions
which apply expressy to UNFSA. The amendment will restructure and extend the
general enforcement framework so it appliesto UNFSA and any prescribed
international fisheries management organisation.

Item 50: Subsection 105D(5)

Thisitem removes areference to aregional management measure and replaces it with
areferenceto an international fisheries management measure. Thisis a consequential
amendment as aresult of Items 7 and 10 which replace the definition of regional
management measure.
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Item 51: At the end of paragraph 105D(5)(c)

Thisitem inserts the words * or measures established by the international fisheries
management organisation’. The FM Act currently contains a number of provisions
which apply expressdy to UNFSA. The amendment will restructure and extend the
general enforcement framework so it appliesto UNFSA and any prescribed
international fisheries management organisation.

[tem 52: Subdivisons AA, B and C of Division 5A of Part 6

Thisitem repeals subdivisions AA, B and C of Division 5A of Part 6 and replaces
them with new subdivisions B and C. The existing offence provisions in subdivisions
AA, B and C of Division 5A of Part 6 are too narrow as they apply expressly to the
WCPFC or UNFSA. The framework introduced by this amendment Bill will remove
references to specific international fisheries management organisations and instead
will restructure and extend the general enforcement framework of the FM Act to give
full effect to Australia s rights and obligations under international law in alegally
comprehensive and practically effective manner.

Sections 105E and 105EA make it an offence for a person (either an Australian
national or aforeigner) to contravene an international fisheries management measure
on the high seas. Thisitem strengthens the general enforcement framework to enable
the prosecution of offences in accordance with:

. al international fisheries management organisations or arrangements to which
Australiais or may become a party;

« UNFSA; and
. onthebasisof ad hoc or standing consent from the flag country.

The item also inserts, via subsections 105E(3) and 105EA(3), an explanation to the
effect that if fishing activities which would otherwise constitute a breach of an
international fisheries management measure, and therefore an offence under the FM
Act, have been authorised by the country of nationality of the boat, then they are not
an offence for the purposes of Australian law.

Sections 105F and 105FA makesiit an offence for an Australian national on aforeign
boat to breach an international fisheries management measure in foreign waters.
These two offences expands on the existing capacity to only prosecute persons who
engage in fishing for WCPFC fish stocks or those who use a boat whose nationality is
that of aforeign country that is party to UNFSA.

The item also inserts, via subsections 105F(3) and 105FA(3), an explanation to the
effect that if fishing activities which would otherwise constitute a breach of an
international fishing measure if they were not appropriately authorised, and therefore
an offence under the FM Act, have been authorised by the country within whose
jurisdiction the activity took place, then they are not an offence for the purposes of
Australian law.

Sections 105H and 1051 make it an offence for a person (either an Australian national
or aforeigner) to fish on the high seas without authorisation. This appliesto areas of
the high seas both where an international fisheries management organisation exists
and where there is no management body in place. Any unauthorised fishing has the
potential to undermine the work of international fisheries management organisations
and arrangements which aim to ensure the long term conservation and sustainable use
of fish stocks.
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Sections 105E and 105EA, 105F and 105FA and 105H and 105! provide two-tiered
offence regimes, with sections 105E, 105F and 105H being strict liability offences.
The two-tiered system provides flexibility in the prosecution of such offences and will
enhance the integrity and effectiveness of the regulatory regime for Australian
international obligations.

A strict liability offence is considered appropriate in these situations as it allows
Australiato more effectively regulate activities by foreign flagged boats fishing both
in foreign waters and on the high seas and enhance the effectiveness of the
enforcement regime in deterring offences. The requirement to prove all fault elements
as part of an offence can create a substantial impediment to the prosecution of such
offences. Evidence of intention and recklessness is often very difficult to obtain in the
absence of admissions or independent evidence. However, where such evidenceis
available it would be desirable to prosecute for the full offence that carries a much
greater penalty. The strict liability offence is drafted consistently with the Section 6.1
of the Criminal Code.

Sections 105E, 105F and 105H carry maximum penalties of 60 penalty units. Thisis
consistent with Commonwealth policy and principles on strict liability offences. The
offenceis not punishable by imprisonment.

Subsections 105EA(2) and 105FA (2) make two elements of the offence, namely the
provisions regarding the location of the foreign boat (paragraphs 105EA(1)(c)

and 105FA (1)(d)) and that the boat is aforeign boat (paragraphs 105EA (1)(d) and
105FA(1)(e)), strict liability. To prove the elements, the prosecution will only have to
establish the location of the boat and that the boat was a foreign boat, not that they
intended to be in such waters or the boat to be aforeign boat. The Commonwealth
Director of Public Prosecutions has not been able to prosecute people for similar
offencesin the FM Act because there have been difficulties collecting sufficient
evidence to prove that the defendants intended, for instance, to be in the location. The
amendment is required to ensure that Australia can prosecute and imprison Australian
national s guilty of committing such afishing offence. The amendments do not alter
the other elements of the offence provisions, with the overall offence remaining onein
which fault must be proven.

Sections 105EA and 105FA carry maximum penalties of 500 penalty units, whichis
greater than subsection 105E and 105F asit is not an overall strict liability offence.
The full offence is not punishable by imprisonment.

Under section 105EB, in relation to sections 105E and 105EA, and section 105J, in
relation to sections 105H and 105I, the consent to proceed to a hearing and
determination rests with the Attorney-General in the case of aforeign person. Thisis
to allow for the authority to be given to prosecute within Australian jurisdiction and to
ensure that such prosecution action is consistent with international law, such as
UNFSA and any relevant international fisheries management organisation. The
Attorney-General must take into account views expressed by either the foreign
government or the fishing entity whose boat is alleged to be involved in the offence.

It is an opportunity for the Attorney-General to consider the relevant international law
which underlies the particular offence.

Theitem installs asimplified regime, applicable to both Australian nationals and
foreigners. The simplified regime for Australian nationals will encompass both
persons and corporations. These amendments to control Australian nationals are a
response by Australiato increased international calls for each nation to exercise
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control over their own nationals as part of a broader strategy to combat global 1UU
fishing. This control must, by logic, extend to the high seas and waters under the
jurisdiction of other countries which fall under the area of competence of a prescribed
international fisheries management measure.

Item 53: Subsection 106(1)

This item removes references to sections 105C and 105F. Subsection 106(1) allows
court ordered forfeiture of certain things used in the commission of the offence where
acourt convicts a person of a specified offence. Subsection 106(1) appliesto offences
that can be committed without using a boat. The offences in sections 105C and 105F
can only be committed when using a boat. Subsection 106(2) allows court ordered
forfeiture of certain things used in the commission of the offence, including the boat,
where a court convicts a person of an offence when using a boat. Accordingly, Item
54 amends the references in subsection 106(2).

I tem 54: Subsection 106(2)

This item removes references to sections 105E, 105A and 105B and replacesit with
references to section 104 and Division 5A of Part 6. Thisis consistent with the
approach and reasoning provided in Item 53 above and amendments to, and
restructure of, Division 5A of Part 6 under Items 39 to 52.

Item 55: Subparagraph 106AAA(1)(a)(i)

This item removes reference to sections 105C or 105F. Subsection 106AAA(1)()(i)
provides for the automatic forfeiture of a boat for the commission of an offence that
could be committed without using a boat if aboat is used. Thisis necessary because
the offences in sections 105C and 105F which have been removed can only be
committed when using a boat. Subsection 106AAA(1)(a)(ii) provides for automatic
forfeiture of aboat if the boat was used in the commission of an offence against other
subsections described in item 56. Accordingly, Item 56 amends the referencesin
subsection 106AAA(1)(a)(ii).

Item 56: Subparagraph 106AAA(1)(a)(ii)

This item removes reference to sections 105A, 105B and 105E and replaces it with
references to section 104 and Division 5A of Part 6. Thisis consistent with the
approach and reasoning provided in Item 55 above.

Item 57: Paragraph 108(1)(c)

This item replaces references to sectionsin the FM Act with updated references. This
item is a consequential amendment, necessary due to the deletion of the referenced
section by Item 28 and the insertion of a new section under Item 32.

Item 58: Paragraph 168(2)(1)

This item replaces references to sectionsin the FM Act with updated references. This
item is a consequential amendment, necessary due to the deletion of the referenced
section by Item 28 and the insertion of a new section under Item 32.

Item 59: Paragraph 168(2)(na)

Thisitem removes the phrase *a part of the convention area for the purpose related to
fishing for aWCPFC fish stock’ and replaces it with the phrase ‘ an area covered by
an international fisheries management organisation’. The FM Act currently contains a
number of provisions which apply expressly to the WCPFC. The amendment will
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delete all specific references to the WCPFC and restructure and extend the general
enforcement framework so it appliesto any prescribed international fisheries
management organisation.

Item 60: Subclause 8(1) of Schedule 1A

This item removes reference to section 105F and replaces it with reference to 105EA,
105H and 105I. Thisitem is aconsequential amendment, necessary due to the
deletion of the referenced section by Item 52. Thisitem extends officers' powers
relating to the detention of suspected illegal foreign fishersto apply to all foreign
fisheries offences.

Item 61: Subclause 8(3) of Schedule 1A

This item removes reference to section 87E and replaces it with reference to sections
105E, 105EA, 105H, 105l and ‘subject to regulations’. Thisis consistent with the
approach and reasoning provided in Item 60 above.

Item 62: Subclause 8(3) of Schedule 1A (note)

This item repeal s the note following subclause 8(3) of Schedule 1A. Thisisa
consequential amendment due to the deletion of the referenced section under Item 28.
Thisis consistent with the approach and reasoning provided in Item 60 above.

Item 63: Subclause 12(4) of Schedule 1A

This item removes areference to section 105F and replaces it with reference to
sections 105EA, 105H and 1051. Thisis a consequential amendment due to the
deletion of the referenced section under I1tem 52 and insertion of a number of new
sections. Thisis consistent with the approach and reasoning provided in Item 60
above.

Item 64: Subclause 12(4) of Schedule 1A

This item removes reference to section 87E and replaces it with reference to sections
105E, 105EA, 105H and 105l subject to any limitations set out in the regulations.
Thisis aconsequential amendment due to the deletion of the referenced section under
Item 28. Thisis consistent with the approach and reasoning provided in Item 60
above.

Item 65: Subclause 12(4) of Schedule 1A (note)

This item repeal s the note following subclause 12(4) of Schedule 1A. Thisisa
consequential amendment due to the deletion of the referenced section under Item 28.
Thisis consistent with the approach and reasoning provided in Item 60 above.

Item 66: Subparagraph 15(2)(b)(i) of Schedule 1A

Thisitem omits reference to section 105F and replaces it with references to 105E,
105H and 105I. Thisitem is a consequential amendment, necessary due to the
deletion of the referenced section by Item 52. Thisis consistent with the approach and
reasoning provided in Item 60 above.
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Item 67: Subsection 5(1) (paragraph (a) definition of fisheries detention
offence)

This item removes reference to 105F and replaces it with references to 105EA, 105H
and 105I1. Thisis a consequential amendment required due to Item 52. Thisitem
ensures a consistent treatment of all illegal foreign fishers detained by Australiafor
foreign fisheries offences.

Item 68: Paragraph 43(5)(b)

This item removes reference to sections 87B, 87C, or 87 D and replacesit with a
reference to section 87HA. Thisis a consequential amendment required due to Items
28 and 32. Thisitem ensuresthat officers or foreign fishermen holding an
enforcement visa need not enter at a proclaimed port as required by section 43 of the
Migration Act due to the exercise of powers under section 87HA of the FM Act under
Item 32.

Item 69: Paragraph 164B(1A)(b)

Thisitem removes reference to 87B, 87C and 87D and replaces it with areference to
87HA. Thisis aconsequential amendment required due to Items 28 and 32. Thisis
consistent with the approach and reasoning provided in Item 67 above. Thisitem
grants an enforcement visa to non-citizens on a foreign boat outside the migration
zone who have brought to Australiaor a Territory as aresult of an officer exercising
powers under section 87HA of the FM Act under Item 32.

Schedule 4: Support boats
Fisheries Management Act 1991
Item 1, Paragraphs 87(1)(a) and (b)

Thisitem repeals and replaces the existing paragraphs. The new paragraphs outline
the circumstances in which officers may exercise powers under section 84. In
particular, an officer may exercise section 84 powersin relation to a person or boat if
the person or boat has been pursued in accordance with subsections (1A), (1B) or
(1C) and the powers are exercised at or immediately after the pursuit.

Item 2: After subsection 87(1)

Thisitem inserts new subsections (1A), (1B) and (1C). Subsection (1A) reinstates the
essence of paragraphs 87(1)(a) and (b) deleted by Item 1 which provide for pursuit of
aboat from a place within the AFZ. This subsection also inserts anew provision
which requires officers to request the master of aforeign boat being pursued to stop
the boat while the boat is till within the AFZ.

Subsections (1B) and (1C) deal with requirements for pursuit of a support boat from a
place outside the AFZ. Thiswas previously dealt with in relevant subsections 101B
which are deleted by Item 6.

Subsection (1B) provides for the pursuit of an Australian vessel situated outside the
AFZ which is supporting aforeign vessel fishing illegally inside the AFZ. Subsection
(1B) isaimed at vessels such as transhipment, freezer, factory, transport and
refuelling vessels and any other vessel which supports a foreign vessel within the
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AFZ and which is breaching sections 100, 100A, 100B, 101, 101A or 101AA of the
FMA.

Subsection (1C) provides for the pursuit of aforeign vessel situated outside the AFZ
which is supporting afishing vessel fishing illegally inside the AFZ. Aswith the
pursuit of aforeign vessel from within the AFZ (subsection (1A)) thisitem inserts a
requirement that an order to stop be given to the master of the support boat, while the
supported vessel is still in the AFZ, before the pursuit is commenced. The order to
stop is arequirement which applies only to the pursuit of foreign vessels. This section
isalso aimed at catching vessels such as transhipment, freezer, factory, transport and
refuelling vessels and any other vessel which supports a vessel within the AFZ and
which is breaching sections 100, 100A, 100B, 101, 101A or 101AA of the FMA.

The activities of support vesselsaid immensely illegal, unreported and unregulated
(TUU) fishing not only in Australia but globally. These new provisions are consistent
with international law and consonant with international callsfor countriesto
strengthen their efforts to combat 1UU fishing.

Item 3: Subsection 87(2)

Thisitem replaces areference to the existing subsection (1), with areference to the
new subsections (1A), (1B) and (1C).

Item 4: Subsection 87(2)

This item omits the words “terminated or substantially”. The retention of these words
was considered unnecessary, and removing them ensures the language of the
subsection is clearer.

[tem 5: At the end of section 87

Thisitem inserts four new subsections 87(4) to 87(7). Subsection 87(4) has been
inserted to put it beyond doubt that a‘ pursued’ vessel need not try to evade pursuing
officers. Thiswould still allow officers to exercise powers under section 84 upon
vessels which do not try to escape from the position they were when ordered to stop.

Subsection 87(5) and 87(6) provide further details about how the requirement to make
an order to stop under paragraph (1A)(b) or (1C)(c) may be exercised. Any
reasonable means may be used to make the order, and the order is taken to have been
given regardless of the absence of a master or the master not understanding the
request (6).

Subsection 87(7) deems the support vessels to which subsection (1B) or (1C) applies
to bein the AFZ, ensuring that powers under paragraph 84(1)(a) may be exercised for
support vessels outside the AFZ. Paragraph 84(1)(a) provides certain powers where,
among other matters, aboat isin the AFZ.

Item 6: Subsections 101B(3), (4) and (5)

Thisitem repeal s these subsections. These subsections detail provisions which will be
covered under the new amendments according to Items 1- 5.
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Item 7: Paragraph 43(5)(b)

This item removes reference to section 87B and replaces it with areference to section
87. Thisis aconsequential amendment required due to Item 28 of Schedule 3 deleting
section 87B. Thisitem ensures that officers or foreign fishermen holding an
enforcement visa need not enter at a proclaimed port as required by section 43 of the
Migration Act due to the exercise of powers under subparagraph 84(1)(k)(ii) and
paragraphs 84(1)(l) and (m) of the FM Act or paragraph 42(1)(g) of the TSF Act.

Item 8: Paragraph 164B(1A)(b)

This item removes reference to section 87B and replaces it with areference to section
87. Thisis aconsequential amendment required due to Item 28 of Schedule 3 deleting
section 87B. Thisitem grants an enforcement visa to non-citizens on aforeign boat
outside the migration zone who have been brought to Australiaor a Territory as a
result of an officer exercising powers under subparagraph 84(1)(k)(ii), paragraph
84(1)(1) of the FM Act or 84(1)(m).



